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[Mfttten not In this VltU, tMftt«a elsewli^M la tills Woxk, sss dross Bsf «r«i0ss Infn p 944] 



L DEFINITIONS AND DISTINCTIONS [sub-analysis p 936] 
n. COMMON-LAW BIGHTS [sub-analysis p 936] 
m. OBIGm AND NATURE OF COPTBIGHT [sub-analysis p 937] 
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V. WHAT MAT BE COPTRIGHTED [sub-analysis p 938] 

TI. WHO ENTITLED TO COPTRIGHT [sub-analysis p 939] 

▼n. REQUIREMENTS FOR SECURING AND PRESERVING COPTRIGHT [sub-analysis p 939] 
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IX. TRANSFERS, LICENSES, AND CONTRACTS [sub-analysis p 940] 
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L DE91NITI0NS AND DISTINCTIONS [$$ 1^] p 945 

A. Copyright [{ 1] p 945 

B. Common-Law Copyright [i 2] p 945 

C. Literary Property [J 3] p 946 

n. COMMON-LAW RIGHTS [$$ 4-64] p 947 
A. Property Rights Generally [{J 4-9] p 947 

1. In General [{ 4] p 947 

2. Nature and Extent [{J 5-8] p 948 

a. In General [{ 5] p 948 

b. Exclusive Control [J 6] p 949 

c. Execution, Attachment^ Foreclosure, and Bankruptcy [$ 7] p 950 

d. Taxation [J 8] p 951 



3. Duration 
B. Subject Matter 



i 9] p 951 

{J 10-24] p 951 

1. Intellectual Conception [$ 10] p 951 

2. Quality of Production [J{ 11-13] p 952 

a. Originality [$ 11] p 952 

b. Legality and Morality [$ 12] p 953 

c. IMerary or Artistic Merit [{ 13] p 953 

3. Particular Classes [H 14-24] p 953 

a. Literary Compositions [{ 14] p 953 

b. Dramat'c Compositions [i 15] p 953 

c. Muncal Compositions [J 16] p 954 

d. Artisti^ Productions [i 17] p 954 

e. Letters [{ 18] p 954 

:^f. Architectural Plans and Drawings [{ 19] p 955 

g. LectureSy SermonSf and Addresses [$ 20] p 955 
h. Facts and Information; News [J 21] p 955 
i. Ideas [{ 221 p 957 
j. Name or title of Work [J 23] p 958 
k. Name of Author [{ 24] p 958 
C. Persons Entitled [{{ 25-32] p 961 



•Associate Editor in Chief of Corpus Juris. Counsel In Trade-Mark, and Copyrierht Cases. Author of " Trade- 
Marks, Trade-Names, and Unfair Competition " 38 Cyc 674. 

For later cases, developments and oluuig^s in the law see cumulative Annotations, same title, pa^e and note number. 
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1. Author and Creator [{ 25] p 961 

2. Transferee and Assignee [§ 26] p 961 

3. Joint Owners or Authors [i 27] p 961 * 

4. Aliens [{ 28] p 962 

5. Employer and Employee [i 29] p 962 

6. Photographs [J 30] p 963 

7. Architectural Plans and Drawings [$ 31] p 963 

8. Letters [{ 32] p 963 

D. AssignmerdSy Transfers^ Licenses^ and Contracts [H 33-^] p 966 

1. In General [J 33] p 966 

2. Assignments and Licenses Distinguished [$ 34] p 966 

3. Necessity of Writing [J 35] p 966 

4. When TiOe Passes [{ 36! P 967 

5. Performing Licenses [J 37] p 967 

6. RighU Conferred or Reserved [$ 38] p 968 

7. Contracts Generally [J 39] p 971 

E. PuUication [J{ 40-56] p 973 

1. Effect of PMicatim [{J 4(M5] p 973 

ta. At Common Law [$ 40] p 973 
b. Under Copyright Legislation [$ 41] p 973 
re. Present Rule [{J 42-45] p 974 

< (1) General Publication [i 42] p 974 

(2) Limited or Qualified Publication [{ 43] p 977 

(3) Consent to Publication [{ 44] p 978 

(4) Place of Publication H ^5] ip VIS 
-^. What Constitutes Publication [J J 46-56] p 978 

a. In General [$ 46] p 978 

b. General and Limited Publication [$ 47] p 980 

c. Of Particular Subject Matter [{{ 48-56] p 981 

(1) ManuscripU [$ 48] p 981 

(2) Books [$ 49] p 981 ^ 

(3) Pictwresy Photographs, Etc, [{ 50] p 983 

(4) Dramatic Compositions [$ 51] p 984 

(5) Musical Compositions [i 52] p 986 

(6) Lectures, Sermons, Addresses, and Oral Recitals [$ 53] p 987 

(7) Telegraphic News Service [{ 54] p 988 
^(8) Architectural Works [{ 55] p 988 

(9) Deposits in Copyright Office [$ 56] p 989 

F. Abandonment [i 57] p 989 

G. Infringement [$$ 58-59] p 989 

1. In General [{ 58] p 989 

2. Reproduction from Metnory [J 59] p 990 
H. Remedies and Procedure [U 60-64] p 990 

1. In General [$ 60] p 990 

2. Actions at Law [$ 61] p 991 

3. Suits in Equity [i 62] p 992 

4. Jurisdiction of State and Federal Courts [$ 63] p 994 

5. Burden of Proof [J 64] p 994 

m. OBZOm AND NATURE OF COFTBIGHT [$$ 65^68] p 995 

A. Hietorical Summary [{ 65] p 995 

B. Right Purely Statutory [$ 66] p 995 

C. Incorporeal Nature [$ 67] p 996 

D. Personal Property [J 68] p 997 

17. STATUTOBT AND CONSTITnnONAL PROVISIONS [H 69-89] p 997 
A. General Statement [$$ 69-84] p 997 

1. England [$ 69] p 997 

2. United States W 70-71] p 9QS 

a. State Statutes [i 70] p 998 

b. Federal Statutes U 71] p 998 

3. Hawaii [i 72] p 998 

4. Porto Rico [i 73] p 999 

5. Canal Zone [$ 74] p 1000 

6. Philippine Islands [J 75] p 1000 

7. Alaska [i 76] p 1000 

8. Imperial and Colonial Copyright in British Empire [}J 77-84] p 1000 

a. Imperial Copyright [J 77] p 1000 

b. Colonial Copyright [{$ 78-84] p 1002 

(1) Canada [{ 78] p 1002 

(2) South African Union [{ 79] p 1004 

(3) Newfoundland {J 80] p 1004 . 

For IttlMf 0«» M , d«TelopsMBts and thmaufu in the law sae cumulative Annotations, same title, pagre and note number. 
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(4) Australxa [$ 81] p 1004 

(5) New Zealand [i^]^\{m 

(6) India [$ 83] p 1004 

(7) Cwrus [J 84] p 1005 

B. ConsHtuHonality of Statutes [$$ 85-86] p 1005 

1. Federal StatiUes [$ 85] p 1005 

2. State StatiUes [$ 86] p 1007 

C. Construction and Operation [J{ 87-89] p 1007 

1. In General [J 87] p 1007 

2. Strict or Liberal Construction [J 88] p 1008 

3. Extraterritorial Operation [i 89] p 1008 

V. WHAT MAT BE COPTBIGHTED [H 90-143] p 1009 

A. General Requirements [$$ 90-100] p 1009 

1. Statutory Provisions [J 90] p 1009 

2. Originality and AuOiorshipm 91-97] p 1009 

a. In General [J 91] p 1009 

b. Matter Pretnously Published [J 92] p 1011 

c. Double Copyrighting [i 93] p 1012 

d. Independent Production of Similar or Identical Result [i 94] p 1013 

e. Compilations [i 95] p 1013 

f. Abridgments [i 96] p 1015 

g. Index or Concordance [J 97] p 1015 

3. Ldterary or Artistic Merit [J 98] p 1015 

4. Morality and Legality [$ 99] p 1016 

5. Domestic Manufacture [$ 100] p 1017 

B. Particular Subject Matter [J J 101-143] p 1021 

1. Books Generally [$ 101] p 1021 

2. Newspapers and Periodicals [$ 102] p 1023 

3. Unpublished Works [J J 103-106] p 1024 

a. In General [$ 103] p 1024 

b. LectureSf Sermons, and Addresses [{ 104] p 1024 
^ c. Manuscripts [j'l05] p 1025 

d. Inchoate or Intended Works [i 106] p 1025 

4. Dramatic or Dramatico- Musical CompoeUions [(( 107-109] p 1025 

a. In General [J 107] p 1025 

b. What Constitutes [i 108] p 1025 

c. Dramatic Originality [$ 109] p 1028 

5. Musical Compositions [U IIO-UIJ p 1028 

a. In General [J 110] p 1028 

b. Musical OnginalUy [$ 111] p 1029 

6. Maps li 112] p 1029 

7. Charts [J 113] p 1030 

8. Artistic Works [J J 114-116] p 1031 

a. Works of AH [J 114] p 1031 
■^'■- =»b. ModeU or Designs for [J 115] p 1031 

c. Reproductions of [$ 116] p 1031 

9. Drawings or Plastic Works [f 117] p 1031 

10. Photographs [J 118] p 1032 

11. Prints and Pictorial Illustrations; Engramngs; Cuts [J 119] p 1033 

12. Motion Pictures [J$ 120-122] p 1034 

a. In General [i 120] p 1034 

b. Motion Picture Photoplays [J 121] p 1034 

c. Motion Pictures Other Than Photoplays [J 122] p 1034 

13. Mechanical Devices; Music Rolls, Records, Etc, [$ 123] p 1035 

14. Articles Designed for Physical Use [i 124] p 1035 

15. Government Publications [i 125] p 1036 

16. Official Letters and Documents [$ 126] p 1036 

17. Translations [J 127] p 1036 

18. Market Quotations and News Items [$ 128] p 1036 

19. CredU RaUngs [i 129] p 1037 

20. Directories and Gazetteers [{ 130] p 1037 

21. Abstracts of TitU [$ 131] p 1037 

22. Patent Specifications [i 132] p 1037 

23. Cyclopedic and ComposiU Works [i 133] p 1037 

24. Legal Works [$J 134-138] p 1037 

a. Law Reports [$ 134] p 1037 

b. Statutes and Court Rules [i 135] p 1038 

c. Digests [$ 136] p 1038 

d. Cyclopedias and Textbooks [{ 137] p 1038 

e. Legal Blanks [} 138] p 1038 

For lat«r omim. d«T«lopmMit0 and oluu&g»i in the law see cumulative Annotations, same title, pare and note number. 
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25. New Editions [{ 139] p 1038 

26. AdvertiaementSy Cataloffues, and Price Lists [{ 140] p 1039 

27. Labels and Prints for Manufactured Artides [f 141] p 1041 

28. Trade-Marks [} 142] p 1043 

29. TiJOe of Work [{ 143] p 1043 

YL WHO ENTITLED TO COPTBIGHT [$$ 144-166] p 1045 

A. Stattdory Provisions [{{ 144r-145] p 1045 

1. General Statement [$ 144] p 1045 

2. Limitation to Persons Named [i 145] p 1045 

B. Author, Inventor, or Designer [$$ 14^149] p 1046 

1. In General [$ 146] p 1046 

2. Joint Authors [$ 147] p 1046 

3. Photographs [i 148] p 1046 

4. Works Made for Hire [{ 149] p 1047 
|C. Proprietors [JJ 150-1531 P 1047 

1. In General [i 150] p 1047 

2. Who Is a Proprietor [i 151] p 1048 

3. Employer or Employee [$ 152] p 1049 

4. Photographer or Customer [$ 153] p 1051 

D. Assigns [$ 154] p 1051 

E. Executors and Administrators [{ 155] p 1052 

F. Trustees [{ 156] p 1052 

G. Citizenship and Residence as Affecfy%g Right [U 157-162] p 1053 

1. Under United States Statutes [il 157-160] p 1053 

a. Citizens and Residents [$ 157} p 1053 

b. Nonresident Aliens [( 158] p 1053 

c. Residents of Hawaii, Porto Rico, and Philippine Islands [i 159] p 1056 

d. Assigns [i 160] p 1056 

2. Under English Statutes [$ 1611 p 1056 

3. Under Canadian Statutes [$ 162] p 1058 
H. Law Reports [$ 163] p 1058 

I. Crown Copyright [J 164] p 1059 
J. University Copyright [$ 165] p 1060 
K. British PharmacopCBia [i 166J p 1060 

Vn. BEQUntEMENTS FOR SECURING AND FRESERTENG GOPTRIGHT Hi 167-234] p 1060 
A. Under United States Statutes [$$ 167-219] p 1060 

1. Compliance with Statute [U 167-170] p 1060 

a. In General [i 167] p 1060 
s b. What Law Governs [{ 168] p 1062 

c. Strict or Substantial Compliance [$ 169] p 1062 

d. Rules of Copyright Office [i 170] p 1062 

2. Requirements of the Act of 1909 as Amended [${ 171-197] p 1062 

a. Publication [H 171-173] p 1062 

'(1) In General K 171] p 1062 

(2) What Constitutes Publication [J 172] p 1063 

(3) Place of Publication [{ 173] p 1063 

b. Deposit of Copies and Registration [$$ 174-187] p 1063 

(1) Published Works [jj 174-180] p 1063 

(a) Necessity for^ and Effect of, Omission [} 174] p 1063 

(b) Time of Deposit and Registration [J 175] p 1064 

(c) Nature and Number of Copies Deposited [{} 176-180] p 1064 

aa. In General [$ 176] p 1064 

bb. Works by Alien Authors [j 177] p 1064 

cc. American Manufacture [J 178] p 1064 
dd. Periodicals [J 179] pl064 

ee. Contributions to Periodicals [§ 180] p 1064 

(2) Unpublished Works [J{ 181-186] p 1064 

(a) In^General [J 181] p 1064 

(b) LectureSy SermonSf Addresses, Dramatic and Musical Compositions, Etc, [{ 182] 

p 1065 . ' 

JU^.'^ (c) Photographs [J 183] p 1065 

/^mM^ \^" ^^) TTorAw of Art, Models, or Designs, Drawings or Plastic Works [{ 184] p 1065 

^Ci--^ \ (e) Motion Pictures [J 185] p 1065 

(f) Subsequent Publication [i 186] p 1065 

(3) Application for Registration [i 187] p 1065 

c. Affidamt of Manufacture [Ji 188-192] p 1066 



(1) Necessity cmd Contents 

(2) By Whom Made [{ 189 

(3) Before Whom Made [J 190] p 1066 

(4) Time of Making H 191] P lOW 



[i 188] p 1066 
pl066 



■> 
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* (5) PenaUy for F^olse Affidant [i 192] p 1067 

d. Ad Interim Copyright for Foreign Books [i 193] p 1067 

e. NoHce of Copyright [H 194-197] p 1067 

(1) NeceseUy for Notice and Effect of Omimon [$ 194] p 1067 

(2) Form and Cordente of Notice [$ 195] p 1068 

(3) Place of Notice [J 196] p 1069 

(4) Number of Notices [J 197] p 1069 

3. RequiremenlB Prior to Act of 1909 [{$ 198-219] p 1069 

a. Present Importance of Former Law [J 198] p 1069 

b. Deposit of Title or Description of Work [$} 199-204] p 1069 

(1) StaiiUory Prorisions [J 199] p 1069 

(2) Necessity of Deposit [$ 200] p 1069 

3) Sufficiency of Copy [J 201] p 1070 

4) Variance between Title Deposited and TiOe Published [i 202] p 1070 

(5) Change of Title after Deposit [J 203] p 1071 

(6) Who May DeposU Title [J 204] p 1072 

c. Deposit of Copies or Photograph of Work ($} 205-208] p 1072 
(1) Statutory Provisions [{ 205] p 1072 
f2) Necessity of Deposit [i 206] p 1073 
3) Sufficiency of Deposit [{ 207] p 1073 
[4) Time of DeposU [J 208] p 1073 

d. Publication [U 209-211] p 1074 

(1) Necessity of Publication [} 209] p 1074 

(2) Time of Publication [i 210] p 1074 

(3) Place of Publication [} 211] p 1074 
t. Notice of Copyright [iJ 212-219] p 1074 

(1) Statutory Provisions [i 212] p 1074 

(2) Necessity of Notice; Effect of Omission [J 213] p 1075 

(3) Form and Contents of Notice [J J 214-217] p 1076 

(a) In General [i 214] p 1076 

(b) Entry for Copyright [J 215] p 1076 

(c) Date of Entry [J 216] p 1077 

(d) Name of Person Taking Out Copyright [} 217] p 1077 

(4) Place of Inscribing Notice [} 218] p 1078 

(5) On What Copies or Editions Required [$ 219] p 1079 

B. Under English Statutes [U 220-233] p 1082 

1. Under Copyright Act of 1911 [JJ 220-222] p 1082 

a. In General [$ 220] p 1082 

b. Published Works [J 221] p 1082 

c. UnpMished Works [$ 222] p 1083 

2. Under Prior Sultutes W 223-233] p 1083 

a. In General [$ 223] p 1083 

b. Publication [i 224] p 1083 

c. Registration at Stationers* Hall [{{ 225-231] p 1084 

(1) Books [$ 22^ p 1084 

(2) Dramatic or Musical Works [i 226] p 1085 

(3) Engravings, Prints, and Lithographs [$ 227] p 1085 

(4) Paintings, Drawings, and Photographs [$ 22S] p 1085 

(5) Sculptures, [i 229] p 1085 

(6) Effect of Reifistraiion [i 230] p 1085 

(7) Amending or Expunging Entry li 231] p 1085 

d. DeposU of Copies [$ 232} p 1086 

e. Inscribing Name of Proprietor and Date of Publication [{ 233] p 1086 

C. Under Canadian Statutes [{ 234] p 1086 

Tm. DURATION OF COPYBIGHT AMD BXSMEWAL OB EXTENSION OF TEBM [H 235-244] p 1087 

A. Under United States Statutes [{{ .235-239] p 1087 

1. In General [{ 235] p 1087 

2. First or Original Term [i 236] p 1087 

3. Renewal or Extension of Term \U 237-239] p 1088 

a. Length of Extension [{ 237] p 1088 

b. Proceedings to Obtain Renewal or Extension; Time of [$ 238] p 1088 

c. Persons Entitled to Renewal [$ 239] p 1088 

B. Under English Statutes [H 240-241] p 1092 

1. Under Copyright Act of 1911 [J 240] p 1092 

2. Under Prior Statutes [} 241] p 1092 
a Under Canadian Statutes [i 242] p 1092 

D. Effect of Expiration of Copyright [J 243] p 1093 

E. Abandonment or Loss of Copyright [i 244] p 1093 

DC. TRANSFERS, LICENSES, AND CONTRACTS [{{ 245-262] p 1094 

A. In General (J 245] p 1094 ' 

For l»t«r OMMB, d«T«lovBi«at0 and oluuigVB in the law see cumulative Annotations, same title, pare and note number. 
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B. AsrignmefU cf Capynghi Hi 246-252] p 1094 
1. /n Genera/ [{ 246] p 1094 

2. Partial or Limited Assignments [{ 247] p 1094 

3. Assignment Distinguished from License [f 248] p 1096 

4. WrUing and Signing' [i 249] p 1096 

5. Recording [{ 250] p 1097 

6. Agreement to Assign [{ 251] p 1098 

7. Construction and Operation [$ 252] p 1099 
G. Mortgages [i 253] p 1100 

D. Bequest and Intestate Succession [( 254] p 1100 
' E. Attachment, Execution, Bankruptcy, and Creditors' Bitt H 255] p 1100 
F. Licenses [${ 256-259] p 1101 

1. In General [{ 256] p 1101 

2. Writing and Signing [{ 257] p 1101 

3. Assignability of Licenses [i 258] p 1101 

4. Construction and Operation of License Contracts [$ 259] p 1102 
O. Contracts in Repaint of Trade; Price Restrictions [{ 260] p 1104 
H. Joint Owners [{ 261] p 1105 

I. Remedies and Procedure [f 262] p 1106 

X. IMFBINaEMENT OF GOFYBIGHT [$$ 26^-335] p 1106 

A. General Rules [f f 263-296] p 1106 

1. Definition, of Infringement or Piracy [} 263] p 1106 

2. Rights Conferred by Copyright [i 264] p 1106 

3. Rights Not Conferred by Copyright [J* 265-271] p 1107 

a. In Genercd [i 265] p 1107 

b. Art or System Expounded [{ 266] p 1107 

c. Facts, Theories, Speculations, Ideas, and Opinions [i 267] p 1108 

d. Subject of Work [( 268] p 1110 

e. Form and Size [{ 269] p 1110 

f. Plan and Symbols Used in Imparting Information [{ 270] p 1110 

g. Mode of Advertising [J 271] p 1110 

4. Component Parts of Copyrighted Work [H 272-276] p 1110 

a. In General [i 272] p 1110 ^ 

b. Pictorial Illustrations, Maps. CharU, Cuts, Prints, Engravings, Etc. [f 273] p 111! 

c. Composite Wwks and Periodicals [f 274] p 1112 

d. Title of Work [J 275] p 1112 
6. Copying [JJ 276-288] p 1112 

a. What ConstUutes Copying [{ 276] p 1112 

b. Necessity of Copying [H 277-278] p 1113 

(1) Rule Stated [$ 277] p 1113 

(2) Similarity or Identity wUhout Copying [i 278] p 1113 

c. Sufficiency of Copying [$$ 279-288] p 1115 

(1) Reproduction and Paraphrasing [$ 279] p 1115 

(2) Quantity and Quality of Matter Copied [{ 280] p 1116 

(3) Proportion of Defendant's Work Copied from PlaMtijBTs Work [i 281J p 1117 

(4) Competition between Respective Works [{ 282] p 1117 

(5) Improvements and Additions [i 283] p 1119 

(6) Acknou)ledgment of Source [$ 284] p 1119 

(7) Indirect Copying [( 285] p 1119 

(8) Reproduction from Memciy [i 286] p 1120 

(9) R^oduction by Author Who Has Parted with Copyright [f 287] p 1120 
(10) Fcdr and Unfair Use [$ 288) p 1120 

6. Intent or Purpose; Animus Furandi [{ 289] p 1121 

7. Publication, Sale, and Didribution of Copies [U 290-291] p 1122 

a. In General [i 290] p 1122 

b. Restrictions in Licenses, Contracts, and Notices [% 291] p 1123 

8. Importation as Infringement [$ 292] p 1124 

9. Repair, Binding, or Restoration of Copies [f 293] p 1124 

10. Comjnllsory Licenses [$$ 294-295] p 1125 

a. United States Statutes H 294] p 1125 

b. English Statutes H 295] p 1125 

11. Extraterritorial Ads [$ 296] p 1125 

B. Particular Subject Matter [$$ 297-330] p 1126 

1. Ba^ or Literary Works [${ 297-310] p 1126 

a. In General [$ 297] p 1126 

b. Copying [i 298] p 1126 

c. Fair or Noninfringing Use [$ 299] p 1126 

d. Extracts and Quotations [$ 300] p 1127 

e. Translation [$ 301] p 1128 

f. Dramatization; Performance; Readings [{ 302] p 1129 

g. lUustrations or Cuts [$ 303] p 1131 

^or lM«r 0MMI9 OATtlopnMito and oluuigvs in th« law see oumulative Annotations* aamo title, pa^o and noto number. 
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h. Abridgments [H d04r-3051 p 1131 

(1) General Ride [$ 304] p 1131 

(2) What CanstUutea Fair Abridgment [{ 305] p 1132 
i. Indexing [i 306] p 1133 

j. Compilaiums [$$ 307-310] p 1133 

(1) In General [J 307] p 1133 

(2) Directories [J 308] p 1137 

(3) Dictionaries [i 309] p 1139 
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[i 1] A. OopyriclLt. Copyright ia osoally d»- 
fined as the ezolusivo right of printing or otherwise 
mnltiplying copies ot an intellectual prodnetion, and 
of pabliBhing and vending the same; the right of 
preventing i^ others from doing so.' Ab such rights 
ean he enjoyed in their entirety only by virtue of 
•tatntory provisions/ the term is eynonymous with 
statutory copyright. The later copyright statutes 
grant much more extensive rights to the author or 
proprietor of intellectual productions than the mere 
exclusive right to multiply and vend copies,* such 
u the exclusive right to translate, or dramatize, or 
to perform, represent, or deliver in public, or to 
make records by which the composition may he me- 



ehanieally reproduced or . performed, etc.' Copy- 
right may be accurately defined, therefore, as the 
right granted by statute to the proprietor . of ui 
intelteotnal production to its exclusive use and en- 
joyment to the extent specified in the statute. The 
term will be used in tbis sense throughout this 
treatise. 

[i 2] B. Oommon-Law Copyright. The term 
"copyright" is sometimes used to designate the 
property in intellectual productions conferred by 
the common law as well as that conferred by stat- 
ute, the full phrase "common-law copyright" being 
sometimes used.* The justification for this use of 
the term at the present day is found only in the 



1. American Tobacco Co. v. Werck- 
melster, tOT U. B. 184, 290. SS SCt 
71. B! L. ed. !08, 12 AnnCas G3& [aft 
14t Fed. ITS. TR CCA «471: Baker v. 
Selden. 101 U. S. »9. 26 L. ed. ^41; 
PerrlB v. Beumer. SB U. S. 674, 87B, 
15 Lk ed. 108: Slephena v. Cady, 14 
How. (U. S.) B28. BIO, 14 L. ed. B28: 
Bpbbs-Merryi_ Co._ V. gtraue, 147 Fed. 



. B2I 

^--.v..Jll Co. .. „w,.„o, ... .■^. 

— . -8, 77 CCA 607. IE LRANS TS6 
fan lis Fed. IBB. »nd eJt 210 U. S. 
110, Z8 SCt 712, Bi L. ed. 1080]' Ken- 
nedy V. McTammany, Si Fed. GS4 
[app dlBRi 14S U. S. 641 mem. 12 SCt 
083 mem, 16 L. ed. 8G1 memi; Henry 
Bill Pub. Co. V. Smythe, 2T Fed, 914, 
916; Uartc Twain Case. It Fed. 728, 
Itt. 11 Bias. 469; Lawrence v. Dana. 
IB F. Cas. No. g.ll6, 4 CUtt. 1, 64i 
Stowe V. Thomas, IS P. C" " "o. 
11.G14. Z Wall. Jr. £47; Ager r- 

ray, 21 AmLResNS 469, 470 la 

V. Vorles. 141 Mo. 114, 230, W 

707; State v. State Journal 77 

Nebr. 762, 701. 110 NW 761 ir. 

Petitioner, le R. I. 271. 272. I 2: 

Walter v. Lane, riSOOJ A. C. f 1, 

I BRC 812; Uacmfllan v. Ln 

Bah&dur Shamsut Ulama M a. 

ri896T 19 Indian L. B. (B O 

BBT, (67; Tuck v. Prlester, 1= _. B. 
D. 619, 640; Millar v. Taylor, 4 Burr. 
1,101 i.Sll. 98 Reprint 201 ;^' Jefferya 



■ey, 4 H. 

— r....t IBl; Chapj. ., ,. . 

M. & W. 803. 316. 163 Reprint 49 



Reprint 181; Chappell \ 



rtaln legal forms, of prli 



.. Atty.-Oen., N. T. (1906) Pp 403. 
(2) "The right of an author or 
vToprletor of a literary work to 
multiply copies of it to the exduaion 
of others." Palmer v. De Witt. 47 
N. T. il2, Bie. 7 AmR 4gO. (3) 'The 
sola and exclusive liberty of multiply- 
ing copies of an orlgfnBl work of 
composition." Bobbs- Merrill Co. v, 
BtrauB, 147 Fed, IB, 19, 77 CCA 007. 
15 LRANS T6« [atl 210 U. S. 339, 28 
SCt 722, 62 L. ed. 1086|. (4) "The 






7^44.', (7) "The 
multiplying copli 
Werc^mei9ter_ 



uaive [right] of 
ter publication." 

.. erican Lit>i. Co., 

,8) The eicluBivB ri^ht of 

multiplying copies of a work already 
publiahea, which is preserved bv a 
compliance with the act of congress. 
State V. State Journal Co., 7T Nebr. 
762. 781. 110 NW T63. (9) "The ei- 
clualve right to multiply copies of a 



work, not merely a right to do ho In 
common with others." SI ma v. 
Marryat, 17 Q. B. 281, 2B1. 79 ECL 
281, 117 Reprint 1287. 

rb] liori ManMMdl dsftnltloB^— 
"I uaa the word 'copy in the tech- 
nical aenae in which that name or 
term has been ueed for ages, to 
signify an Incorporeal right to the 
aole printing and publishing of some- 
what intellectual, communicated by 
letters." Millar v. Taylor, 4 Burr- 
2,103. 2.196, 98 Reprint 201 Iquot dls. 
op. Thompaon, J., in Wheaton v. 
Peters 8 Pet. (U. S.) 691. S7S, 8 L. 



:: 4B i 2 __,.,. 

"the sole [right] and t 






5 Copies of any Sub- 
le aald Word Is here- 
in appiiaa." j, L. Mott Iron Works 
V. Clow. 82 Fed. 318. 320, 27 CCA 250. 
To same effect Ager v. Peninsular, 
etc.. Steam Nav. Co.. 26 Ch. D. 637; 
Maple V, Junior Army. etc.. Stores. 
21 Ch. D. 369; Chappell v. Purday, 
It M. A W. 301. 163 Reprint 491. 
(2) "'Copyright,' as deQned by the 
Act, means the sole and exclusive 
l<l>erty of printing or otherwise mul- 
tiplying copies of any auWect to 
which the word Is applied. The right 
to the conies which may he asserted 
of detinue or of trovi 



-. jy an action or by in- 
junction." Hole V. Bradbury, 12 Ch. 
fa. 886, 901. (3) The Copyright Act 
of 1911 deflnes copyright as the sole 
right to do certain specified thines 
with respect to literary, dramatic, 
musical, and artistic works. 1 & 2 
Geo. V c 48 I " --.-.----.-. 



right of printing 
t'f, fiompoHltion." 



prlvllei 



to signify the so 
and selling a wi 
Curtis Copyright p si. 

IL See Infra ■ 41 et seq. 

3. Carter v. Bailey, 6t Me. 458, 
18 AmR 2T8. 

~ 1 As maaaluf statntorr rlslit. — 
A copyright is "the ei elusive 
.'liege, secured according to cer- 
tain legal forms, of printing, or 
otherwise multiplying, publishing and 
vending copies of certain literary or 
artistic productions." American To- 
bacco Co. V. Werckmeiater, 207 U. S. 
284. 290, 2B SCt 72. 62 L. ed. 208. 12 
AnnCas 696 [quot Bouvier L.. D.]. 
(2) "Copyright, which Is the eiclu- 
slve privilege of multiplying copies 
after publication. Is the creature of 
statute." Per Lord Watson in Caird 
V. Slme. 12 App. Cas. 326, 343. (3) 
The word "'copyrighted," when 

f Tinted on a trade label. Is a word 
avlng a. well deflned meaning, to 
wit, that the protection of the stat- 
ute of copyrights had been secured. 



and that the label was protected 
from Infringement by the statute 

r( ■-- 'ghts. Soils Cigar 

O :olo. 1B8. 395, 28 P 

61 

■tvalr statBtoxy see 



tl: Id liberty of print- 

In t was extended so 

at Ing by other means 

til Copyright Act, 

If t. c 46 I 2). (8) - 

" the purposes of 

til , 1911 M A 2 Geo. 6 

c .... sole right to pro- 
duce or reproduce the work or any 
substantial part thereof la any ma- 
terial form whatsoever ... to 
perform, or In the case of a lecture 

substantial 'part ' thereof in public; 
if the work is unpublished, to 
publish the work or any sub- 
stantial part thereof, and Includes 
the sole right <a) to produce, re- 
produce, perform or publish any 
translation of the work; (b) In the 
case of a dramatic work, to convert 
it Into a novel, or other non- 
dramatic work: (c) In the case of 
a novel or other non-dramatic work, 
or of an artistic work, to convert It 
into a dramatic work, by way of per- 
formance, which includea any acou- 
stic representation of a work and 
any visual representation of any 
dramatic action in a work. Including 
such a repreaentation made by means 
of any mechanical instrument (Copy- 
right Act, 1911 (14 8 Geo. 6, c 4B), 
B 36 (1)) In public or otherwise; 

Sd) In the case of a literary, 
ramatic. or musical work, to make 
any record, perforated roll, cinema- 
tograph dim, or other contrivance by 
means of which the work may be 
mechanically performed or delivered, 
~- thorlsr -— - "-- -'-' 



its (ibid., s 1 (2) )." Halsbury I 
ng. Buppl^^l91T)_^p ""■ 



_ Infra | 2... 

ess Pub. Co. V. Monroe. 1(4 
15. 108, 17 SCt 40, 41 L. ed. 
leaton v. Peters. 8 Pet. (U. 
3 L. ed. 1055: American Law 
J. V. Chamberlyne, 166 Fed. 
CCA 281; Caliga v. Inter- 

aper Co., 167 Fed. 188. 

.. — [a(f 21B U. S. 182, SO 

SCt 18, 64 L. ed. 160]; Bobbs-Merrlll 
Co. V. StrauB, 147 Fed. 16. 77 CCA 
--- -6 LRANS 76G laff 1S9 Fed. 166, 
- " 339. 28 SCt 722, 62 



Ocean Ne« 



ad bJC i 
.. ed. 



1086]; 



Fed. 827; 



. Monroe. 73 Fed 



429, 61 LRA 163 [app dlsm 164 U. S. 
106. 17 SCt 40. 41 L. ed. 387]; State 
V. State Journal Co.. 7T Nebr. 7B2, 
110 NW 763: Turner v. Robinson. 10 
Ir. Ch. BIO [ntr 10 Ir. Ch. 121]; Life 
Pub. Co. V. Rose Pub. Co., 12 Ont 
L. 188. 7 OntWR 337. 8 OntWR 2B. 
"Copyright la of two kinds. The 
first Is the common law right of aa 
author or proprietor of an unpub- 
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fact that the common law confers on the owner 
of an intellectual production the exclusive right 
to make first publication of it, that is, the right to 
copy it in the first' instance.' This right is some- 
times called ''copyright before publication'" as 
distingaished from ' ' statutory copyright, ' ' or 
"copyright after publication.'" Whether the com- 
mon law ever conferred a copyright in the sense 
of an exclusive right of continued publication and 
sale has been a matter of doubt and dispute."* But 
however this may be, the range of right* and lia- 
bilities existing at common law in respect to intel- 
lectual productions" is essentially and greatly dif- 
ferent from those existing under the copyright stat- 
utes." Speaking generally, conunon-law rights are 
limited to unpublished works, and all common-law 
property rights therein are lost on publication.'* 



But statutory copyrights relate mainly to published 
works," although not exclusively so." Agun, 
common-law rights in unpublished works are of a 
wider and more exclusive nature than the rights 
conferred by statutory copyright in pnblit^ed 
works. The common law prohibits any kind of 
unauthorized interference with, or use of, an un- 
published srork on the ground of an exclusive 
property right," and the commou-law right is per- 
petual,*^ existing until lost or tenniuated by the 
voluntary act of the owner." But a statutory copy- 



llsh<!d 






his 





fr,lr; 






ontl-o^ SVclrcuPa- 






ake 




ae to be made for 



r her 



thereof. It Is the original 
ownerahtp of the manuscript, and of 
the copies which the author or 
[troprletor has made for hla or her 
OBB. before It Is given to the public. 
Statutory copyrlsht is the exclusive 
right granted by statute to the 
owner or proprietor of a printed book, 
r other printed publication to pub- 



lish. 



2opies 



book or publication, for _ _, 

period of time. If the statutory 
formalities have been compiled wi(>i, 
the right becomes complete upon tha 

Sublication of the book." Press Pub. 

[a] ZUnstratloa. — A partial as- 
signment of the author's Interest In 
a poem, with a reservation by the 
author "aubjeet to the concession 
.-...„ ^. ^.- -copyriBht" in 
L reservation of 



, [ht. Preaa Pub. Co. 

. Monroe, 73 Fed. 196, 198, 19 CCA 
29, GL LRA 3B3 [app dlsm 164 U. S, 
05, IT set 40. 41 L. ed. 8671. 
lb] nu cDSjrrlKbt rMiOKnlied. br 



and Intended to be protected by its 
provisions, is presumed to be the 
common-law property of the author 
In his manuscript: and the first sec- 
tion of the act or 1790, which pro- 
vides that any author of any book, 
etc., already printed In the United 
States, he being a citizen who haa 
not transferred to any other person 
the copyright of such book, etc., 
_. _.. ^ — .,. . __,_ r[gj,t q( printing. 



_ books published under 

such circumstances, Wheaton v. 
Peters, B Pet. (U. 8.) S91, 8 L. ed. 
10B5. 

V. State V. State Journal Co., 7T 
Nebr, 762, 110 NTV 763. See infra 

ilnd that this 

ip of statutes 

That group 



* ?™ 






is one of a gri 

iatinK to literary copyrrght"; 
some statutes relating ti 
ings: and. thirdly, thr - 
in question, which remieu lu cupj- 
right in works of art There is 
another group of statutes which Is 
perhaps more akin to patent law, 1 
mean the Copyright of Designs 
Acts, which I will leave out of con- 
aidoration, because the other group 
Is the more_ material tor the present 



'".reo^' 



e loc 



at the 



a wtiole we shall Und (subject to the 
difficulty which arises on the con- 
struction of this particular Act) that 
the Act In each case creates a right 
—an exclusive right— to print, or re- 
print, or multiply copies of the 
work In which copyright Is said to 
exist. My own Impression, not 

For biter oaari, d«r*I«pitt«ata trnd «k 



right permits a "fair use" of the copyright publi- 
cation, without deemiiig it an infringement," and 
is of limited duration." 

[{ 3] 0, Literary Property. Literary property 
is the exclusive right of the owner to possessj use, 
and dispose of intellectual productions." The word 
formed now for the first time, but Birnta oouferred 1>7 statnta see 
after careful consideration of the Infra | 264. 
lubiect. is. that the preamble of this 13. Callga v. Inter-Ocean News- 

._. ._ .... .,._. .. ..... paper Co., 2IB U. S. 182, 30 SCt 38. 

S4 L. ed. 160; WercHroeister v. 
American Lith. Co.. 134 Fed. 321. 19 
CCA SE3, 68 LRA 631 [rev lt« Fed. 
244]; State v. State Journal Co., 77 
Nebr. 76J, 110 NW T«3. 

BffMit of pabUewUon see Infra II 
40-45. 

14. Callga V. Inter-Ocean NewB- 
paper Co.. 21E U. 3, 182. 30 SCt 18, 
64 L. ed. ISO; Bobba-Merrlll Co. v. 
Straus. 210 U. 3. 339. 28 SCt T22. 62 
L. ed. 1038: Werckmelstar v. Ameri- 
can LIth. Co.. 134 Fed. 321. «9 CCA 
B6S. 63 LRA-B81 (rev 123 Fed. S441: 
Stale V. State Journal Co.. 77 Nebr. 
T62. 110 NW 763. See also intra II 
171-173, 209-211. 220, 224. 

[al fltatatory oopyiUlit protsota 
the owser is th* nnrsiblcted pn1>- 



V. De Witt, 47 N. 



, that the preamble of this 
nci IB correct, and that It was true 
in 1862 that "by law, as now estab- 
lished, the authors of paintings, 
drawings, and photographs have no 
copyright in such Uieir works.' I 
am quite aware of the ambiguity of 
the word 'copyright.' But that which 
is called 'copyright' at common law 
has been shewn by the decision of 
the House of Lords In Jeffreys v. 
Boosey. 4 H. L. Cas. 816, 10 Reprint 

681. to be an Incident of property 
and nothing more. 'Copyright' under 
the Act is something far beyond 
that: It is the exclusive right of 
multiplying copies of a work al- 
ready published, and the preamble 
appears to me to be quite accurate. 
If you understand the word 'copy- 
right' In that aense," Tuck v. 
Priester. 19 Q. B. D. 629. 640. 

Blglit to make flzat pablloatloA see 
Infra J 6. 
8. Pall. 

682, 637, 7 

«ai. ;■" 

first publication. Is the eiclusli 
privilege of first publishing any 
original material product of intel- 
lectual labor. Palmer v. De Witt, 
47 N. T. 632, B3T, T AmR 480. 

B. Palmer v. De Witt, 47 N. T. 
E3Z. 637. I AmR 480. 

"Copyright. In the proper aense of 
the term, means the right which 
after publication the producer re- 
tains to multiply copies." Clerk & 
L. Torts o 676. 

[a] "OoprrlKlkt after pn.bllaatlok*' 
Is the right secured by statute to 
multiply copies of a literary work, 
to the exclusion of others. Palmer 
V. De Witt, 47 N. T. 632, 587, T AmR 

*r- 

:ee Infra H 40, 11. 

ee Infra 1) G-g. 

lobbs-Marrlll Co. v. Straus, 
2: S. 339. 28 SCt 722. (2 U ed. 

II rohman v, Ferris, 238 111. 4)0, 

4; NE 327, 138 AmSR 136, 48 

L 639 [ao; 228 U. S. 424. 33 

S :, 68 L, ed. 4921; Turner v. 

R .,-n, 10 Ir. Cr. Blil [aft 10 Ir. 



Intellectual 






England and the Uniteif States both 
by the common law and by the stat- 
ute, but as the law Is now eixpounded 
there are Important dllTerencea be- 
tween the statutory and the common 
law right. The former eilats only In 
works which have been published 
within the meaning of tha statute, 
and the latter only In works which 
published. 



torn 



rshlp I 



mlted 1 



. Whei 



perpetual. The two rights di 
exist In the same composltlo. 
the statutory right begins tne com- 
mon law right ends. Both may bi 
defeated by publication." Frohmar 
V. Ferris, supra [quot Drone Copy- 
right p IflOI. 



e of all copies d „ 

term of the copyright and In 

- ' '1 fundamentally dit- 
to, v. Straus, 147 Fed. 
, 16 LBANS 768 (aO 
23 SCt 722. 68 L.. ed. 

it Act, July 1, 1909 
- _. _, _t L. 1076 c 32D i| 1, 
provldinf; for copyright In 



photographs. 



IT. Bee Infra I 



349; Keenc < 



._ . Krellng. IE Fed. 
Wheat! ey, 14 P. Caa. 

NO. 7. 844; woolaey v. Judd, " >-' V. 
Super. 879, 386. 11 HowPr 
Copyright p 97; P ' ' 



„_-,... _-. --. L. d! 
._, Othet deflnitloiul. — "The ordi- 
nary definition of literary property, 
as the exclusive right ot the pro- 
prietor to multiply copies of the 
composition, is. for general pur- 



cufat^n* 
specific 



of I 



:■ Is 1 



: the 1 



... which the aub- 

, , be properly uaed. The defi- 
nition la thua too narrow tor the 
si>eclfio purposes ot the present 
case, where the question to be de- 
cided arises from the use of a liter- 
position in another i — ■"- 



Lltei 



of theatrical 
eTlg?i't''whl 



. be described 

ntltles an author 
all the 1 



n his ' 



r their 



another person. This 
deflnHlon, or description, cannot be 
applied without a BpeclHcation ot the 
profitable uses of a literary com- 
position. Their specification In- 
ludes all such methods ' — " 

■ ■ ige ot 

clualvely conll- 



n tbe law see cumulative Annotations, t 
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"copyright" and the phrase "literary property" 
are not generally considered to be gyBOnymoua. The 
latter phrase has a more general signiScation than 
copyright and includes both the right which the pro- 
ducer of an intellectual production has therein by 
the conunon law," and the right which he may ob- 
tain under the copyright atatntes; it is a general 
term wUeh deteribes the interest of an author or 



proprietor in an intellectual product, vhether before 
or after publication, or before or after copyright." 
It is not confined to productions of a literary nature 
in the strict sense," but includes as well mere com- 
pilations of facts," such as credit ratings," or quo- 
tations made on a stock exchange,^ and the crea- 
tions of an artist, sculptor, photographer, and 
architect." 



[4 4] A. Property Kights Generally— 1. In Oen- 
•ru. An author has, at common law, a property 
in his intellectual production before it has been 
published, and may obtain redress against anyone 
who deprives hi m of it, or, by improperly obtaining 



a copy, endeavors to publish or t 

dentlal. Such communications are 
effacted by recltlne or audibly read- 
ing the composition, or by drcutat- 



.._ -. Whealley, ' 

No. T.S44. 

[b] AatlqaltT «f til. 

recognition of the doctrine 



G-8. 

tal JJttrmrT proPTty limited to 
Ola oommon-Iaw rl^t. — It has been 
said that literary property Is the 
common-law ownership of Ihe origi- 
nal work; copyright ts the statutory 
right to make all the copies nt It 
that shall be made for a term of 
years. 1 Abbott L., D, p Hi. 

[b] "'OoBjngb.V . . . wlgnUfa 
— exclusive right of an author and 



n. COMVOV-LAW RIQHTS 

his consent." The r^ht still exists, independent of 
all statutes concerning copyright 8,°° although, in 
the United States, this common-law right for a long 
time has been recognized and continued in force by 
express provision in the copyright acts.*" In Eng> 
land, by the Copyright Act of 1911, the common-law. 



ft In 



glgna 



t his II 



saltlon. and nubtlsh and republl.i 



^e 



iry pni party.' 
( F. Cbb. No 



Wood, to HowPr 



SB. R W. Dodge Co. v. Construc- 
tion Information Co.. 18S Mass. «3, 
eS NB 204. S7 AmSR 412, BO LRA 
110. See Infra g| 11. IS. 21, 9E. 

M. See Infra i 21. 

07. See Infra I 21, 

as. See Infra I IT. 

la] Oil paistuy. — Literary prop- 
erty exists In an oil painting. Oertel 
». Wood. 40 HowPr (N. T.) 10. 

as. U. S. — Callga v. Inter-Ocean 
Nevspaper Co.. 21E U. 3. 182. SO 
set SB, 64 L. ed. 160 [aiT 1B7 Fed. 
IBS. 84 CCA «34J: Bobbs-Merrlll Co. 
V. Straus. 210 U. S. 239. 28 SCt 722, 
62 Li. ed. lOSS; American Tobacco 
Co. v. WerckmelHter. 207 U. S. 284, 
is set 72. S2 L. ed. 208. 12 AnnCas 
ESE; Holmes v. Hurat, 174 U. S. i2. 
19 SCt BOB. 43 L. ed. 904; Little 

Hall. T 

Wheat c 

ed. IDGG; Hbi.hb i 

42. 49. 14E CCA 1 

per V. Donohue. 14 _ 

Fed. 1023 mem. 76 CCA 878 

Wercltmelster v. American Llth. Co.. 
134 Fed. 321. 69 CCA E63. 68 LRA 691 
[rev 126 Fed. 244]; National TeL 
News Co. V. Western Union Tel. Co., 
119 Fed. 294. 58 CCA 19B. SO LRA 
SOE; Press Pub. Co. v. Monroe. 73 Fed. 



I it without 

5 Fed. 72B, ID Blss. 139: Bouclcault V. 
Pox. 8 P. Cas. No. l.BSl. 5 Blatchf. 
87; Bouclcault v. Wood. 3 P. Cas. 
No. 1,893. 2 BlBS. 14; Crowe v. Allien. 

6 P. Cka. No. 8,441, 2 Bias. 208- Keene 
V. Wheatley. 1« P. Caa. No. 7.B44, 4 
Phlla. <Pa> 157; Roberts v. Myers, 
!0 P. Cas. No. 11, BOB, Brunn, Ooll. 
Cas. 898; Stowe v. Thoraaa. 23 F. 
Cas. No. 13.614, 2 Wall. Jr. B4T. 

111.— Frohmnn v. Ferris 238 111. 
430. 87 NE 327, 128 AmSH 136. 4B 
LRXnS 839 raff 823 U. S. 424, !Z SCt 
283. 68 L. ed. 4921; Rees v. Peltier. 
75 111. *7E; Ockenholdt v. Frohman, 
60 III. A. 300. 

Ky. — Grlgaby v. Breckinridge, 2 
Busb 4SD. 92 AmD 609. 

Mass. — Keene v. Kimball, IB Gray 
B4B. 77 AmD 428. 

Minn.— Banker v. Caldwell, 1 Minn. 



lOB NW 434. 9 LRANS 

174, 13 AnnCaa 2B4]. 

N. J. — New Jersey State Dental 
Soc. V. Dentaeura Co., 67 N. J. Bq. 
693, 41 A 672 [aff 68 N. J. Fq. 582 
mem, 43 A 1098 mem); Aronaon v. 
Baker, 43^^N. J. Bq. 3BE, 12 A 177 

N. Y.— Palmer v. De Witt, 47 N. T. 
B32. 7 AmR 480; Isaacs v. "-'- "- 
N, Y. Super. 611; Palmer v. 
30 N. Y. Super. 630. 38 Ho' 
6 AbbPrNS 130; Woolscy v. Judd. 
II N. Y. Super. 379, 11 HowPr 49: 
Taft V. Smith. 78 Misc. 283, 134 NTS 
Stern v. Carl Laemmie Music 
■ "■ NYS 1082 ;alt 



aly, 3 
e Wit 



Co., ^4 Misc. 263. 
166 App. Dlv. 89& IT 
1146 meml; French i 
HowPr 471j "■ 



Magu 



139 -VTS 

-— ■-. 66 



. Manhattan 
Lei. uo.. Du HowPr 194: 
ly, 49 HowPr 36B; Oertel 
V. wooo, 40 HowPr 10: Jones v. 
Thorne, 1 NYLegObs 408; French v, 
ConellVi 1 NYWTtlyDle 197. 

S. D.— Slmmona Hardware Co. v. 
Walbel. 1 S. D. 488, 47 NW 814. 38 
AmSR 766. 11 LRA 287. 

-Vernon Abstract Co. v. Wag- 



107 SW919. 



.. 49 1 



.. Civ, A. : 



I Q. B. 

-■' — ■^~., iiauaj -£ 

"[^897)'" 2 

894, "■? Reprint 46i?'7"ERC 86; Pope 
V. Curl. 2 Atk. 342. 26 Reprint BOB; 
White V. Oerooh. 2 B. & Aid. 29B, 
108 Reprint 378; Donaldson v. Beck- 
ett, 2 Bro. P. d 129, 1 Reprint 837 
felt Millar V. Taylor, 4 Burr. 2303. 
2408. 98 Reprint 26l]: Millar v. 
Taylor, supra; Webb v. Rose [elt 
Mlllaj V. Taylor, supra]; Manley v. 
Owen [cit Millar v. Taylor, supra]; 
Prince Albert v. Stranga 2 De O. A 
Sm. 862, 64 Reprint 293, 1 Hall ft T. 
1. 47 Reprint 1302, 1 Hacn. & Q. 25, 
47 EneCli 19, 41 Reprint 1171; 
Queenaberry v, Shebbeare. 2 Eden 
329. 28 Reprint 924; Jefterys v. 
Boosey. 4 H L, Caa. 816, 10 Re- 

Srlnt 881; Turner v. Robinson, 10 
r. Ch. 610 [aK 10 Ir. Ch, 121]; 



III. — Ferrla v. Frohman. 131 HI. A. 
307 (rev on other grounds 238 III, 
430, 8? NE 327, US AmSR 13G, 4) 
LRANS 839 (aff 223 U. S. 424, 32 SCt 
283, 66 L. ed. 492)]' Ockenholdt V. 



Super. 630, 40 HowPi .. 
N. T. 532, 7 AmR 480]; stern v. 
Carl Laemmie Music Co., 74 Misc. 
262r 133 NYS 1082 laff 16B App. Dlv. 
896 mom, 138 NYS 1146 mem]; . 
French v. Magulre. 66 HowPr 171: 
Oerlel v. Wood, 40 HowPr 10; Hoyt 
V, Mackenile, 3 Barb. Ch. 520, 49 
'— " """- Tsaacs v. Daly, 8 Leg. 
-— •■ ■"■■ ■!, 1 NYLes 



Gaa. 176; Jones v. Thoi 
Obs 408. 

Tei. — Vernon Abstract Co. v, Wag- 
goner Title Co., 48 Tei. Civ, A. 144, 
107 SW 919. 

Eng.— White V. Oeroch. 3 B. ft Aid. 
298, 108 Reprint 378; Southey v. Khor- 



.. Little V. Hall 18 How. <U. S.) 
16 L, ed. 328; Phnro-Drama Mo- 
Plcture Co. V. Social tlplirt Film 
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copyright in unpublished works is abrogated, and 
all rights must be claimed under the statute and are 
only such as the statute gives.** The act, however, 
gives copyright in unpublished works." 

[i 5] 2. Nature and Extent — a. In GeneraL 
This common-law right of property in intellec- 
tual productions differs in no respect from 
any other form of personal property in the 
protection which the common law throws about 
it.** It is governed by the same rules of trans- 



fer and succession, is protected by the same 
process, and has the benefit of all the remedies ac- 
corded to other personal property so far as ap- 
plicable.*'^ Its basis is the mental effort necessary 
to its production and the right of everyone to the 
fruits of his own labor.*' It is an intangible in- 
corporeal right,*^ and exists separate and apart from 
the property in the paper on which it is written 
or the physical substance in which it is embodied.** 
The common-law intellectual property right may be, 



Corp.. 220 Fed. 448, 187 CCA 42; 
Denis y. Leclerc, 1 Mart. (La.) 297. 
6 AmD 712. 

[a] 8t»tat0ffT jactvlalcinM^ — (1) U. 
8. Rev. St. f 4967. reSnactlng with 
some modifications | 9 of the Copy- 
rierht Act of 1831 provides that 
"every person who shall print or 
j;>ubl)8h any manuscript whatever, 
without the consent of the author or 
proprietor first obtained . . . shall 
be liable to the author or proprietor 
for all damages occasioned by such 
injury." (2) The act of March 4, 
1909 (35 U. S. St. at L. 1076 c 320 § 
2). provides that nothing therein con- 
tained shall be construed to annul 
or limit the risrht of the author or 
proprietor of an unpublished work, at 
common law or in equity, to prevent 
the copying, publication, or use of 
such unpublished work without his 
consent, and to obtain damases 
therefor. 

32. St. 1 ft 2 Geo. V c 46 9 31. 
"No riflrhts In the nature of copy- 
right, other than those conferred or 
recognized by the Copyright Act, 
1911, can be claimed in any literary, 
dramatic, musical, or artistic work." 
Dig. Eng. Civ. L. i 1697. 

[a] Smmnaxsr of statntory pro- 
▼lilotiB* — "The protection hitherto 
enjoyed by an author or his assignee 
in any unpublished literary, dramat- 
ic, musical, or artistic work under 
the common law (except under the 
Jurisdiction to restrain a breach of 
trust or confldence> was abolished by 
the Copyright Act, 1911 (1 & 2 Geo. 
6. c. 46), s. 31, and from and after 
1st July, 1912, no person is entitled 
to copyright or any similar right in 
any such work, whether published or 
unpublished, otherwise than under 
and in accordance with the pro- 
visions of that statute (ibid., s. 81). 
The rights of an author in any un- 
published work subsist until publica- 
tion and, thereafter, for the period of 
the author's life, and for fifty years 
after his death . . . provided that 
the author was at the date of the 
making ... of the work a British 
subject, or resident or domiciled 
within those countries to which 
the Act extends ... or, where 
the work has extended over a 
considerable period, the author was 
a British subject or was so resident 
or domiciled during a substantial 
part of that period (Copyright Act, 
1911 (1 & 2 Geo. 5. c. 46) s. 35 (4))." 
Halsbury L. Eng. Suppl. (1917) p 
359. 

38. Copyright Act. 1911 (1 & 2 
Geo. V c 46 § 1). _ , 

3^ Paige v. Banks, 13 Wall. (U. 
S.) 608, 20 Ii. ed. 709; Aronson v. 
Baker. 43 N. J. Eq. 365, 12 A 177 
("Erminie"); Palmer v. DeWitt, 47 
N. Y. 532, 7 AmR 480; O'Neill v. (Gen- 
eral Film Co., 152 NTS 599 [aff .171 
App. Div. 854, 157 NTS 10281; Lang- 
loTs V. Vincent, 18 LCJur 160. 

"An Invention, a painting or a book 
is the property or its creator. He 
may keep it for his own exclusive 
use or enjoyment If he sees fit. The 
public has no greater right to it, 
however useful it may be, than it 
would have to any other part of his 
personal property." Jewelers' Mer- 
cantile Agency v. Jewelers' Weekly 
Pub. Co., 156 N. Y. 241, 247, 49 NE 
872. 63 AmSR 666. 41 LRA 846 [rev 
84 Hun 12, 32 NYS 41].^ , . ^ . 

[a] "The established rule defining 
the rights of the owner of such prop- 



erty may be stated as follows: Every 
new and innocent product of mental 
labor, which has been embodied in 
writing* or some other material form, 
while It remains unpublished, is the 
exclusive property of its author, en- 
titled to the same protection which 
the law throws around the posses- 
sion and enjoyment of other kinds of 
property, whether the product of 
such labor consists in literary, dra- 
matic or musical compositions, or 
designs for works of ornament or 
utility, planned by the mind of an 
artist, they are equally inviolable 
while they remain unpuolished. and 
their owner may exercise the same 
supreme dominion over them that the 
owner of any other species of prop- 
erty may exercise over it." Aronson 
V. Baker, 43 N. J. Eq. 365. 367. 12 A 
177. 

3& U. S. — Caliga V. Inter-Ocean 
Newspaper Co.. 157 Fed. 186, 84 CCA 
634 [aff 215 U. S. 182. 30 SCt 38. 54 
L. ed. 150]. 

La. — Denis v. Leclerc, 1 Mart. 297. 
5 AmD 712. 

Mass. — Baker v. Libbie, 210 Mass. 
599, 97 NE 109, 37 L.RANS 944, Ann 
Cas 1912D 551. 

N. J. — Aronson v. Baker, 43 N. J. 
Eq; 365, 12 A 177 ("Erminie"). 

N. Y. — Palmer v. De Witt, 47 N. Y. 
532, 7 AmR 480; Tams v. Witmark, 
30 kisc. 293. 63 NYS 721 [aff 48 App. 
Div. 632 mem. 63 NYS 1117 mem]; 
O'Neill V. (General Film Co., 152 NYS 
599 [aff 171 App. Div. 864. 157 NYS 
1028]: French v. Conelly. 1 NYWkly 
Dig 197. 

Eng. — Jefferys v. Boosey. 4 H. L. 
Cas. 805. 10 Reprint 681. 

"The right to literary property is 
Just as sacred, and Just as much en- 
titled to the protection of the law, as 
the right to any other kind of per- 
sonal property. Its acquisition and 
succession are governed by the same 
legal rules which control the acqui- 
sition and succession of other proi>- 
erty of the same general class, and, 
if the rights of its owner are vio- 
lated, he is entitled to the same 
remedies to which thu owner of other 
personal property may resort for re- 
dress." Aronson v. Baker, 43 N. J. 
Eq. 366, 367. 12 A 177. 

[a] 'The right is property in its 
essential features. It is, therefore, 
entitled to all the protection which 
the Constitution and laws give to 
property." Baker v. Libbie, 210 Mass. 
599, 604, 97 NE 109, 37 LRANS 944. 
AnnCasl912D 551. 

36. Werckmeister v. American 
Llth. Co., 134 Fed. 321, 69 CCA 553, 
68 LRA 591 [rev 126 Fed. 2441; Baker 
V. Libbie, 210 Mass. 599, 97 NE 109, 
37 LRANS 944, AnnCasl912D 561; 
Walter v. Lane. [1900] A. C. 639. 

[a] *' 'The foundation of all riglits 
(1) of this description is the natural 
dominion whicn every one has over 
his own ideas, the enjoyment of 
which, although they are embodied 
in visible forms or characters, he 
may, if he chooses, confine to himself 
or impart to others.' That is, the 
law recognizes the artistic or liter- 
ary productions of intellect or 
genius, not only to the extent which 
is involved in dominion over and 
ownership of the thing created, but 
also the intangible estate in such 
property which arises from the privi- 
lege of publishing and selling to 
others copies of the thingjproduced." 
American Tobacco Co. v. Y^erckmels- 



[ 



ter. 207 U. S. 284, 291. 28 SCt 72. 62 
L. ed. 208, 12 AnnCas 595 [quot Bou- 
vier L. D. (Rawles ed)l. (2) "Black- 
stone considers this exclusive right 
of property as grounded on labor 
and invention and reducible to the 
head of occupancy. 2 Lewis' Black- 
stone, 405. The protection of the re- 
sult may be considered as due to 
original acquisition." Werckmeister 
V. American Lith. Co., 134 Fed. 321. 
324, 69 CCA 553, 68 LRA 591 [rev 
126 Fed. 2441. 

37. Caliga v. Inter-Ocean News- 
paper Co., 167 Fed. 186. 84 CCA 634 

aff 215 U. S. 182. 30 SCt 38, 54 L. ed. 

501; Werckmeister v. American 
Lith. Co., 142 Fed. 827; Carter v. 
Bailey. 64 Me. 458, 18 AmR 278 
(copyright case); Dart v. Wood- 
house, 40 Mich. 399, 29 AmR 544; 
Mansell v. Valley Printing Co., [1908] 
2 Ch. 441, 1 BRC 187. 15 AnnCas 133; 
Millar v. Taylor, 4 Burr. 2303, 2396. 
98 Reprint 201. 

"The property right of the author 
has been described as 'an incorpo- 
real right to print [and it should be 
added to prevent the printing of. if 
he desires] a set of intellectual ideas 
or modes of thinking, communicated 
in a set of words ana sentences and 
modes of expression. It is equally 
detached from the manuscript, or 
any otner physical existence wnatso- 
ever.' Millar v. Taylor, 4 Burr. 2303. 
at 2396. 98 Reprint 201." Baker v. 
Libbie. 210 Mass. 599. 605. 97 NE 
109. 87 LRANS 944. AnnCasl912D 
561. 

38. U. S. — Caliga v. Inter-Ocean 
Newspaper Co.. 157 Fed. 186, 84 CCA 
634 raff 215 U. S. 182. 30 SCt 38, 54 
L. ed. 1503; Werckmeister v. Ameri- 
can Lith. (;o.. 142 Fed. 827. 

Mass. — Baker v. Libbie, 210 Mass. 
599, 97 NE 109. 37 LRANS 944, Ann 
Casl912D 551. 

Mich. — Dart v. Woodhouse. 40 
Mich. 399.^29 AmR 544. 

N. Y. — O'Neill v. General Film Co.. 
171 App. Div. 864. 157 NYS 1028 tmod 
152 NYS 699]. 

Eng. — Mansell v. Valley Printing 
Co., [1908] 2 Ch. 441. 1 BRC 187, 16 
AnnCas 138; Queensberry v. Sheb- 
beare, 2 Eden 329, 28 Reprint 924. 

See also infra 9 18. 

[a] Bnle applied^— "The author of 
a painting, wnen it is finished, be- 
fore publication, owns a material 
piece of.personal property consisting 
of the canvas and the paint upon it. 
He also owns an incorporeal right 
connected with it; that is the right to 
make a copy of it. These two kinds 
of property, although growing out of 
the same intellectual production, are 
in their nature essentially and in- 
herently distinct. The law has al- 
ways recognised that they are dis- 
tinct. The defendants' counsel ad- 
mitted on the argument that, after 
a copyright has been once taken out, 
the two kinds of property are dis- 
tinct, and that the owner of a paint- 
ing may then sell the painting to 
one person, and the copyright to 
another. The claim is that that can- 
not be done before the statutory 
copyright is taken out. But the law 
has always recognized that a com- 
mon-law copyright, before a general 
publication. Is a distinct property 
from the thing to which the copy- 
right applies. One man may be the 
owner of the thing, and another of 
the copyright in the thing. For in- 
stance, a person who has received a 



For lAter oasei, d«velopau&t9 and dMOffes In the law Bee cumulaUve Annotations, same title, page and note number. 
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and frequently is, in one person^ while the title to 
the physical thixig is in another.^® Common in- 
stances of this are found in the case of letters^ 
and of works of art/^ The same thing is true in 
respect to statutoiy copyright/^ 

[i 6] b. Szclosive Control The owner of lit- 
eraiy or intellectual property, like the owner of any 
other kind of property, may do what he will with 
his own; his right is absolute,^ and exclusive as 
against the world.^ Subject to the rule that a 



letter, voluntarily sent him by the 
writer, owns the piece of paper upon 
whidi the letter is written; but the 
writer of the letter continues to be 
the owner of the copyright, and can, 
by Injunction, prevent the person 
who has received the letter from pub- 
lishingr it." Werckmeister v. Ameri- 
can Lrith. Co.. 142 Fed. 827. 830. 

SB. Call era v. Inter-Ocean News- 
paper Co., 157 Fed. 186. 84 CCA $34 
[aff 215 U. S. 182. 80 SCt 38. 64 L. 
ed. 1501; Werckmeister v. American 
Lith. Co., 142 Fed. 827; Baker v. 
Libble. 210 Mass. 599. 97 NB 109. 87 
LRANS 944. AnnCasl912D 661; 
O'Neill V. General Film Co., 171 App. 
Div. 854, 157 NTS 1028 Jmod 152 
NTS 699]; Queensberry v. Shebbeare, 
2 Eden 329. 28 Reprint 924. 

40. See infra §18. 

41. See Infra | 17. 
4ft. See infra I 67. 

43. U. S. — American Tobacco Co. 
V. Werckmeister. 207 U. S. 284, 28 
set 72, 62 L. ed. 208. 12 AnnCas 595; 
Paige V. Banks, 13 Wall. 608. 20 L. 
ed. 709: Bobbs-Merrill Co. v. Straus. 
147 Fed. 16 77 CCA 607. 16 LRANS 
766 [air 139 Fed. 155. and aff 210 U. S. 
389. 28 SCt 722. 62 L. ed. 10861; 
Harper v. Donohue. 144 Fed. 491 
[aff 146 Fed. 1023 mem. 76 CCA 678 
mem]. 

111. — Frohman v. Ferris, 238 111. 
430. 87 NE 327. 128 AmSR 136, 43 
LRANS 639 [aff 223 U. S. 424. 82 
SCt 263, 56 L. ed. 492]. 

Minn. — Banker v. Caldwell, 8 Minn. 
94. 

' N. Y. — Jones v. American Law 
Book Co., 126 App, Div. 519. 109 NTS 
706; Wrigrht v. Eisle. 86 App. Div. 
356. 83 NYS 887; Isaacs v. Daly, 39 
N. Y. Super. 611; Woolsey v. Judd. 11 
N. Y. Super. 879, 11 HowPr 49. 

Tex. — Vernon Abstract Co. v. Wajr- 
groner Title Co., 49 Tex. Civ. A. 144. 
107 SW 919. 

"The property of the author or 
painter In his intellectual creation is 
absolute until he voluntarily parts 
with the same.*' American Tobacco 
Co. V. Werckmeister, 207 U. S. 284. 
299. 28 SCt 72. 62 L. ed. 208. 12 Ann 
Cas 695 [quot Bong: v. Alfred S. 
Campbell Art Co., 214 U. S. 236. 246, 
29 SCt 628, 53 L. ed. 979. 16 AnnCas 
11261. 

[a] Bnla applied.^— "As author of 
the work called 'The Masquerader, or 
John Chilcote, M. P.' the literary 

firopertv vested in her consisted, so 
ar as here material, of the follow- 
ing risrhts, privileges, or powers: 
Before publication: The sole» ex- 
clusive interest, use and control. The 
right to its name, to control, or pre- 
vent publication. The right of pri- 
vate exhibition, for criticism or 
otherwise, reading, representation, 
and restricted circulation; to copy, 
and permit others to copy, and to 

five away a copy; to translate or 
ramatise the work; to print without 
publication; to make qualified dis- 
tribution. The right to make the 
first publication. The right to sell 
and assign her interest, either abso- 
lutely or conditionally, with or with- 
out qualification, limitation, or re- 
striction, territorial or otherwise, by 
oral or written transfer. Such liter- 
ary property is not subject eithei* to 
execution or taxation, because this 
might include a forced sale, the very 
thing the owner has the right to pre- 
vent." Harper v. Donohue. 144 Fed. 
491. 492 [aff 146 Fed. 1023 mem, 76 
CCA 678 mem]. 



general publication operatea as a dedication and 
terminates all private property rights,^^ he is master 
of the situation. If he chooses to keep his produc- 
tions unpublished and private, he may do sp, and 
he has his remedies to prevent or to redress an 
unauthorized publication. ^ He has the, exclusive 
right to make first publication.^^ He. also has the 
right of private circulation among suoh persons as 
he may designate, and may impose such conditions 
and restrictions as he pleases on their use of it.^ 



Banker v. Caldwell. 3 Minn. 94. 

45. Harper v. Donohue. 144 Fed. 
491 [aff 146 Fed. 1023 mem. 76 CCA 
678 mem]. See infra IS 40-45. 

"After publication the law does not 
protect the right of an •author or 
compiler except under the copyright 
law. but before publication the right 
of the producer is absolute and the 
protection which the law affords 
ample." Taft v. Smith. 76 Misc. 283. 
286. 134 NTS 1011. 

48. U. S. — Bobbs-Merrlll Co. v. 
Straus. 147 Fed. 15, 77 CCA 607, 15 
LHANS 766 [aff 139 Fed. 155. and 
aff 210 U. S. 339, 28 SCt 722. 62 L. 
edr 1086]; Werckmeister v. American 
Lith. Co., 134 Fed. 321. 69 CCA 653. 
68 LRA 591 [rev 126 Fed. 244. 117 
Fed 360]; Parton v. Strang. 18 F. 
Cas. No. 10,784. 3 Cliff. 637. 

111. — Frohman v. Ferris. 238 111. 430 
87 NB 327. 128 AmSR 135. 43 LRAN^ 
639 [aft 223 U. S. 424. 32 SCt 263. 66 
L.. ed. 4921. 

Mass. — Baker v. Libble. 210 Mass! 
699. 97. NB 109. 37 LRANS 944. Ann 
Ca8l912D 561. 

Minn. — Banker v. Caldwell, 3 Minn. 
94. 

N. J. — New Jersey State Dental 
Soc. V. Dentacura Co.. 67 N. J. Bq. 
693, 41 A 672 [aff 58 N. J. Eq. 582 
mem, 43 A 1098 meml. 

N. Y.— Taft V. Smith. 76 Misc. 283, 
134 NYS 1011; Woolsey v. Judd, 11 
N. Y. Super. 379, 11 HowPr 49; Oer- 
tel V. Wood. 40 HowPr 10. 

Eng. — Jefferys v. Boosey. 4 H. L. 
Cas. 815, 10 Reprint 681; Turner v. 
Robinson. 10 Ir. Ch. 510 [alf 10 Ir. 
Ch. 1211; Southey v. Sherwood, 2 
Merlv. 436. 35 Reprint 1006. 

"Every new and innocent product 
of mental labor which has been em- 
bodied in writing, or some other ma- 
terial form, being the exclusive prop- 
erty of its author, the law securing 
it to him as such, and restraining 
every other person from infringing 
his right. Whether the ideas thus 
unpublished take the shape of writ- 
ten manuscripts of literary, dramatic, 
or musical compositions, or whether 
they are the designs for works of 
ornament or utility planned by the 
mind of an artist, they are equally 
Inviolable while they remain unpub- 
lished, and the author possesses an 
absolute right to publish them or 
not as he thinks fit, and if he does 
not desire -to publish them, to hinder 
their publication, either in whole or 
in part, by any one else." Shortt L. 
Literature p 48. 



[a] Dasdvlptive oataloflrno of 
mibliflhed drawings and ettdiinga-'— 

•In Prince Albert v. Strange. 2 De O. 
A Sm. 652, 64 Reprint 293. 1 Hall & 
T. 1. 47 Reprint 1302, 1 Macn. & O. 
26, 47 BngCh 19, 41 Reprint 1171, It 
was held that the court of chancery 
will interfere to prevent the inva- 
sion of the common-law right of the 
drawer or designer of etchings and 
drawings which had never been pub- 
lished and were kept for his private 
use and pleasure, by the publication 
of a catalogue containing a de- 
scription of such work. See 2 
Kent Comm, (11th .ed) 380 note 
1 (where the editor, referring to 
this point in the decision, sav.<t: 
"A writer in the London JuHst 
(February, 1849) intimates doubts, 
and with apparent Justice, of the 
correctness of this position. It is 
certainly carrying the right of au- 
thors to a great extent to restrain 
by injunction the communication, not 



only of the works themselves, but the 
fact of their existence, and the desig- 
nation of the mode of th«ir exist- 
ence*' ) 

««tTL, F- S-r-A.^^^ '^^?- Co. v. street, 
204 Fed. 398, 122 CCA 668, 47 LRANS 
1002; Bobbs-Merrill Co. v. StrauB. 147 

F®2- }h 11 P^^ ^^'^' 15 LRANS 766 
[aff 139 Fed. 155. and aff 210 U. S. 
339, 28 SCt 722, 52 L. ed. 1086]; Har- 
per V. Donohue. 144 Fed. 491 [aff 146 
Fed. 1023 mem. 76 CCA 678 mem}; 
Werckmeister v. American Lith. Co., 
134 Fed. 821. 69 CCA 663, 68 LRA 
691 [rev 126 Fed. 244]. 
,.Ill.--Prohman v. Ferris. 23.8 Til. 
i^^\ll ^E '27, 128 AmSR 136, 43 
LRANS 639 [aff 223 U. S. 424, 38 
SCt 263, 56 L. ed. 492]. 

•«¥**i!!i' — ^^'t V. Woodhouse, 40 Mich 
399. 29 AmR 644. 

Minn. — ^Banker v. Caldwell. 3 Minn. 

^^K?**r"~S.*?*® ^' State Journal Co., 
77 Nebr. 752, 110 NW 763. 

r.J'- 7r"^^l'P*r V. De Witt, 47. N. Y. 
632, 7 AmR 480; Wright v. Elsie, 86 
App. Div. 356. 83 NYS 887. 

EJng. — Donaldson v. Beckett, 2 Bro. 
P. C. 129, 1 Reprint 837 [cit Millar 
V. Taylor, 4 Burr. 2303. 2408. 98 Re- 
print 2011; Prince Albert v. St?range. 
2 De O. & Sm. 652. 64 Reprint 298; 
Jefferys v. Boosey. 4 H. L. Cas. 815, 
10 Reprint 681. 

"The author of a literary work or 
composition has, by law, a right to 
the first publication of it He has a 
right to determine whether it shall 
be published at all, and if publl^ed, 
when, where, by whom, and in what 
form. This exclusive right is con- 
fined to the first publication. When 
once published It is dedicated to the 
nubile, and the author has not. at 
common law. any exclusive right to 
multiply copies of it or to control 
the subsequent issues of copies by 
others." Wright v. Elsie. 86 App. 
Div. 356. 358, 83 >iYS 887 Iquot 
Palmer v. De Witt, 47 N. Y. 632, 636, 
7 AmR 480]. 

•*The right of the proprietor of such 
a manuscript to publish it or keep 
It back from publication is not only a 
property right, but one which is 
purely incorporeal and attended with 
considerations of a nature entirely 
different from any involved In other 
rights. The law will not permit It 
to be interfered with except as he 
chooses to make it public, and the 
right is one which is entirely inde- 
pendent of locality .and belongs es- 
sentially to the owner wherever he 
may be, and in whatever locality one 
or more copies of the writings may 
be found." Dart v. Woodhouse, 40 
Mich. 399. 400. 29 AmR 544. 

[a1 ninstratloiii^— In 1723 the Earl, 
of Clarendon delivered to one Gwynne 
the original manuscript of a history 
written by his father. In 1758 the 
administrator of Owynne sold it to 
defendant for publication, but the 
representatives of the earl restrahied 
such publication. Queensberry v. 
Shebbeare, 2 Eden 329, 28 Reprint 
924 [cit Millar v. Taylor. 4 Burr. 
2303, 2330, 98 Reprint 201]. 

48. American Tobacco Co. v. 
Werckmeister. 207 U. S. 284. 28 SCt 
72, 52 L. ed. 208, 12 AnnCas 595; 
Bobbs-Merrill Co. v. Straus. 147 Fed. 
16. 77 CCA 607. 15 LRANS 766 [aff 
139 Fed. 166, and aff 210 U. S. 339, 
28 SCt 722, 62 L. ed. 1086]; Harper 
V. Donohue, 144 Fed. 491 [aft 146 Fed. 
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Any use or publication in disregard of such con- 
ditions or restrictions is an invasion of his prop- 
erty rights and will be redressed as such.*® The 
owner is entitled to all profit from any use of his 
production, so long as that use does not amount to 
a general publication.*® This right of control re- 
sides in the author only so long as he continues to 
remain the proprietor of his production; if he has 
parted with his ownership, he may no longer impose 
terms or conditions on the use to be made by the 
new owner, except so far as he has reserved rights 
or imposed conditions in the contract of transfer; 
all his rights rest on the contract, and in all other 
respects the new owner has untrammeled control." 



[$ 7] c. . Execution, Attachment, Foredosiire, 
and Baukmptcy.^^ Since the law will not permit 
this right of the owner of a manuscript to publish 
it or to keep it back from publication to be inter- 
fered with, except as he chooses to make it public, 
it has been held that an unpublished manuscript 
cannot be seized and sold on attachment or execu- 
tion.*^' But this doctrine has been criticised by 
other authorities, and unpublished manuscripts, con- 
sidered as physical property, have been held subject 
to seizure and sale on execution." Where manu- 
scripts have been mortgaged, they may be sold on 
foreclosure.** A trustee in bankruptcy has no right 
to publish, for the benefit of creditors, a bankrupt 



r. juonroe, la rea. x;fo, iv kjk^a 429, 
1 LHA 353 [app dlsm 164 U. S. 105. 
7 set 40. 41 L. ed. 367]; Bartlette 
r. Crittenden. 2 P. Cas. No. 1,076, 6 



1023 mem, 76 CCA 678 mem]; Werck- 
meister v. American Lith. Co., 184 
Fed. 821. 69 CCA 553. 68 L.RA 691 
[rev 126 Fed. 244]; Press Pub. Co. 
v. Monroe, 73 Fed. 196, 19 CCA 429. 
61 LRA 353 
17 

V. 

McLean 32; Bartlette v. Crittenden. 
2 F. Cbs. No. 1,082. 4 McLean 800; 
Parton v. Prang. 18 F. Cas. No. 10,784, 
8 Cliff. 587; Frohman v. Ferris, 238 
111. 430. 87 NE 327. 128 AmSR 135. 
43 LEANS 639 [aff 228 U. S. 424, 32 
set 263, 66 L. ed. 492]; Kiernan v. 
Manhattan Quotation Tel. Co., 50 
HowPr (N. Y.) 194; Oertel v. Wood, 
40 HowPr (N. Y.) 10: Exchange Tel. 
Co. V. Gregrory, [1896] 1 Q. B. 147; 
Mansell v. Valley Printing: Co.. [1908] 

1 Ch. 667 raff "[1908] 2 Ch. 441]: Ex- 
change Tel. Co. V. Central News, 
[1897] 2 Ch. 48; Prince Albert v. 
Strange. 2 De G. & Sm. 652, 64 Re- 
print 293; Queensberry v. Shebbeare, 

2 Eden 829, 28 Reprint 924; Jefferys 
V. Boosey, 4 H. L. Cas. 815, 10 Re- 
print 681; Prince Albert v. Strange. 
1 Macn. & G. 25, 47 EngCh 19, 41 
Reprint 1171; Exchange Tel. Co.. 
Ltd. V. Howard, etc.. Press Agency, 
Ltd., 22 T. L. R. 374; Gilbert v. Star 
Newspaper Co., Ltd., 11 T: L. R. 4; 
Kenrick v. Danube Collieries, etc., 
Co.. Ltd., 39 Wkly. Rep. 473. 

"The property of an author in his 
intellectual production is absolute 
until he voluntarily parts with all or 
some of his rights. There is no 
principle of law by which he can be 
compelled to publish it or to permit 
others to enjoy it. He has a right to 
exclude all persons from its enjoy- 
ment; and, when he chooses to do so. 
any use of the property without his 
consent is a violation of his rights. 
He may admit one or more persons 
to its use. to the exclusion of all 
others; and, in doing so, he may re- 
strict the uses which shall be made 
of it. He may give a copy of his 
manuscript to another person, with- 
out parting with his literary prop- 
erty in it. He may circulate copies 
anK>ng his friends, for their own 

?iersonal enjoyment, without giving 
hem or others the right to publish 
such copies." Bobbs-Merrlll Co. v. 
Straus. 147 Fed. 15, 18, 77 CCA 607. 
15 LRANS 766 [aff 210 U. S. 339, 28 
set 722, 52 L. ed. 1086]. 

"He may make an assignment 
either absolute or qualified in any 
degree. He may lend, or let, or give, 
or sell anv copy of his composition, 
with or without liberty to transcribe, 
and if with liberty of transcribing, 
he may fix the number of transcripts 
which he permits. If he prints tor 
private circulation only, he still has 
the same rights, and all these rights 
he may pass to his assignee." Jef- 
ferys V. Boosey, 4 H. L. Cas. 815, 
868. 10 RepHnt 681. 

"The author has an indisputable 
Tight to his manuscript; he may 
withhold or he may communicate it, 
and. if he communicates it, he may 
limit the number of persons to whom 
it is to be imparted, and impose such 
restrictions as he pleases upon the 
use of it. This right exists at com- 
mon law, and is distinct from copy- 



right, which is created by statute 
and limited in respect of time." 8 
Halsbury L. Eng. p 137. 

Xdmlted or goallfled publioatioB 
see infra 8 47 

49. See infra I 58. See also infra 
§ 62 text and notes. 

50. Mansell v. Valley Pr In Cine Co., 
[1908] 2 Ch. 441. 447, 1 BRC 187, 15 
AnnCas 133. 

"I am of opinion that it is an in- 
corporeal right of property giving to 
the author the fullest rights not only 
of exclusion, but also of actual en- 
joyment so rar as they are compati- 
ble with non-publication. All his 
rights at common law are limited 
until and cease upon publication. 
Before publication he may keep 'his 
work unseen or unheard; he may 
show or recite it to his friends; he 
"ttiay deliver his lectures to students 
or allow his MS. play to be acted on 
special terms, provided always that 
tne use to which he puts it does not 
amount to publication. Such publi- 
cation must be by himself or his 
assigrns, and is a question of fact in 
each case, which may be inferred 
from acts or conduct." Mansell v. 
Valley Printing Co., supra. 

What oonstitiites pubUoatloB see 
infra fif 46-56. 

61. See infra § 38. 

Alteration or mntilatloa of %xl~ 
thor's mannflorlpt see infra | 38. 

Use of author's name see infra S 24. 

6S. Copyzlffht oases see infra S 
255. 

63. Harper v. Donphue, 144 Fed. 
491 [aff 146 Fed. 1028 mem, 76 CCA 
678 mem]; Bartlett v. Crittenden, 2 
F. Cas. No. 1,076, 5 McLean 82; 
Oystead v. Shed, 12 Mass. 506. 510 
(holding that a writ of attachment 
is no justification in trespass for 
seizing private papers and account 
books, because 'they are not goods 
and chattels, which could be sold on 
execution"); Dart v. Woodhouse, 40 
Mich. 399, 29 AmR 644; Prince Albert 
V. Strange, 1 Hall & T. 1, 47 Reprint 
1302. 1 Macn. & G. 25. 47 EngCh 19. 
41 Reprint 1171. See Atcherley v. 
Vernon, 10 Mod. 518, 88 Reprint 834 
(dictum to the effect that creditors 
cannot reach unpublished manu- 
serin ts) 

"It is very well settled by the de- 
cisions of the United States Supreme 
court that even after a work is pub- 
lished no creditor can reach the copy- 
right unless some special provision 
of law is HMide on the subject, and 
it is also settled that the author's 
rights are never subject to disturb- 
ance except in accordance with stat- 
ute. No law can compel a man to 
publish what he does not choose to 
publish." Dart v. Woodhouse, 40 
Mich. 399, 401, 29 AmR 544. 

"A man may write without any in- 
tention to publish. He may treat of 
principles and characters without re- 
straint — with a view to his mental 
improvement, or from some other 
motive. . . . And there is no law 
which can compel an author to pub- 
lish. No one can determine this 
essential matter of publication but 
the author. His manuscripts, how- 
ever valuable, cannot, without his 
consent, be seized by his creditors 



as property." Bartlett v. Crittenden, 
2 F. Cas. No. 1,076. 5 McLean 32. 37. 

[a] Transfer In fraud of creditors. 
—Where the controversy grew out of 
an execution levy made by the judg- 
ment creditor on a set of manuscript 
abstract books which were at the 
time in the possession of the execu- 
tion debtor who had transferred 
them to a third person under a trans- 
fer which was claimed to be invalid 
against creditors, it was held that.- 
since an unpublished manuscript can- 
not, by reason of the nature of the 
property therein, be subject to exe- 
cution, the creditors €ouid not com* 
Elain of its disposal. Dart v. Wood- 
ouse, 40 Mich. 399. 29 AmR 544 [foil 
Perry v. Big Rapids. 67 Mich. 146. 24 
NW 630. 11 AmSR 570]. 

64. Banker v. Caldwell, 3 Minn. 94 
(abstract books); Washington Bank 
V, Fidelity Abstract, etc., Co., 16 
Wash. 487. 46 P 1036. 56 AmSR 902, 
37 LRA 116 (abstract books). See 
Leon Loan, etc.. Co. v. Leon Equal- 
ization Bd.. 86 Iowa 127, 63 NW 94, 
41 AmSR 486. 17 LRA 199 (where 
on the question of taxation, the court 
distingruished manuscript abstract 
books from ordinary author's manu- 
script). 

"In a set of abstract books, or in 
any other manuscripts, we see noth- 
ing intangible, nothing which makes 
it difilcult or improper to subject 
them to execution. Confessedly they 
are property, and as such may be 
valuable to their compiler or owner, 
and doubtless he may by his volun- 
tary transfer divest himself of title, 
and vest it in another. His transfer 
may not divest him of the informa- 
tion contained in them, and certainly 
will not impair the skill required in 
their compilation or use. The fact 
that he does not and cannot trans- 
fer his information and skill consti- 
tutes no ground for denying his 
ability to transfer so much as is 
transferable. In a state whose stat- 
utes in general terms declare all 
property subject to execution, we can 
perceive no reason for holding ab- 
stract books or other valuable writ- 
ings not subject to execution." Free- 
man Executions (2 ed) S 110 [quot 
Washington Bank v. 'Fidelity Ab- 
stract, etc., Co., 15 Wash. 487, 489, 
46 P 1036, 65 AmSR 902. 37 LRA 
115]. 

[a] Bffeot of levy^— (1) Where an 
unpublished work is levied on by the 
sheriff, the exclusive rights of the 
author therein are not destroyed or 
taken away until sale. The effect 
of the levy is simply to suspend his 
right to the immediate possession, 
and on payment of the debt he is en- 
titled to have it returned In the same 
condition as when seized. Banker ▼. 
Caldwell. 3 Minn. 94. (2) The sheriff 
has no right to make or to dispose 
of copies of the work: his only right 
is to preserve It and sell It under 
the execution in the same condition 
as when levied on. Banker y. Cald- 
nroii sunra. 

6& Washington Bank v. Fidelity 
Abstract, etc, Co., 15 Wash. 487. 46 
P 1036. 66 AmSR 902. 37 LRA 116 
(chattel mortgage on set of abstract 
records, maps, and Indexes of lands). 



For latsr oftsss, dsvslo^ents and tlhtakgmi in the law see cumulative Annotations, same title, page and note number. 
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author's unpublished manuscripts without the au- 
thor's consent." 

[( 8] d. Taxation. It has been held that un- 
published manuscripts are not taxable."' In the 
case of manuscript books containing' abstracts of 
title there is a conflict of authority," some cases 
holding that such books are taxable because they 
are physical things of value," while others hold 
that they are not taxable on the ground that to 
tax them would be inconsistent with the nature 
of the owner's incorporeal right in .them as un- 
published manuscripts." 

60. Coplnger Copyright (5th ed) p 
121; 8 Halsbury I^. Engr. O 158; Mac- 
Gilllvray Copyright pp 88« 276. 

OopyxigbtB 9m tmmwB see Infra i 
265. 

67. Harper v. Donohue, 144 Fed. 
491 [aff 146 Fed. 1023 mem. 76 CCA 
678 mem]: Perry v. Big RaDids. 67 
Mich. 146. 24 NW 680. 11 AmSR 670. 

68. See cases Infra notes 59, 60. 
[a] OoBfllotlBff views stated. — (1) 

In Perry v. Big Rapids, 67 Mich. 146. 
147. 150. 24 NW 580. 11 AmSR 670. It 
was held that the manuscript abstract 
books have no Intrinsic value and are 
not taxable, Campbell. C. J., saying: 
"The constitution requires assess- 
ments to be made on property at its 
cash value. This means not only 
what may be put to valuable uses, 
but what has a recognizable pecu- 
niary value inherent In itself, and 
not enhanced or diminished according 
to the person who owns or uses it. 
The court below found expressly, and 
could not have found otherwise, that 
these abstract books have no intrin- 
sic value. They are only valuable 
for the information they contain, and 
that information is conveyed by con- 
sultations or extracts. Their value 
is only kept up by their completeness 
and continued correction. The sale 
of a complete copy would practically 
destroy the value of tho books in the 
hands of the plaintiff. So a similar 
compilation by any one else would 
have a like result. The value of the 
books, except as used, is nothing. 
They resemble in nature, if not pre- 
cisely, the books which are consulted 
by any person who makes an income 
from his acquired knowledge, whether 
scientific or otherwise; as a survey- 
or's notes, an author's memoranda, a 
druggist's recipes, and many analo- 
gous things. They may be and are 
very serviceable, out they are not 
things that the law has made subject 
to seizure or assessment. If these 
books were taxable as personalty, 
they could be made liable to satisfy 
it, and this, in our opinion, cannot be 
done. As the whole subject was dis- 
cussed and disposed of in Dart v. 
Woodhouse, 40 Mich. 399, it does not 
seen? necessary to rehearse or re- 
view what was there held. All civ- 
ilized gevernments respect private 
manuscripts, and treat them as 
not partaking of the nature of prop- 
erty open to ordinary sale and dis- 
posal. The possession of them gives 
no right in the possessor to use 
them, or publish them, unless by the 
acquiescence of the originator. While 
it often has happened that trade 
secrets, and other informatioR which 
has been noted down in writing, may 
furnish means of acquiring profit, it 
was never imagined or held that the 
writings themselves were subject to 
seizure and sale without consent. 
Any attempt to make value out of 
such a sale would be really a sale of 
knowledge, and not of property." 
(2) But in a dissenting opinion 
by Morse, J., it was said: "The 
main issue to be determined is 
the liability to taxation of these 
abstract books. I think they are 
subject to taxation the same as 
other personal property. They cannot 
be considered as scientific discover- 
ies, nor is there any particular 
genius exercised in their creation. 
They are not like the manuscripts of 
an author, the recipes of a druggist. 



[{ 9] 3. Duration. Common-law property rights 
in intellectual productions are of indefinite or per- 
petual duration,^ continuing in the owner until 
abandoned or lost by a general publication.^ 

[{ 10] B. Subject Matter— 1. Intellectaal Con- 
ception. The common-law property in intellectual 
productions is not limited to the exact form in 
which the author has expressed his ideas; the prop- 
erty is in the intellectual conception, and the author 
may claim it as his own in whatever form it can be 
identified as his production.** Such property is not 
in ideas in the abstract, for mere ideas arc not the 



or a copyright. The work of com- 
piling these abstracts is a mere me- 
chanical one. involving no independ- 
ent creation of the mind of the tran- 
scriber. It is not in any sense the 
work of genius, or the development 
of new thoughts or ideas. They are 
no more the creation or creature of 
the mind than is the Iron or wood 
work of the skilled mechanic, nor are 
they so much so. . . . These ab- 
stracts have also a cash value, and 
pass from hand to hand, and are bar- 
tered and sold like other property. 
. . . They brought $2,900 In this very 
case when sold by the maker to the 
plaintiff. Can it be said that these 
books in the hands of the plaintiff 
are purely incorporeal, with no 
tangibility that the tax-gather can 
reach? ... If these books are" prop- 
erty, they ought to be subject to tax- 
ation. It cannot be disputed from 
this record but that they have be.en 
both used ajid sold as property, and 
have a large money value." (3) And 
in the case of Leon Loan, etc, Co. v. 
Leon Equalisation Bd., 86 Iowa 127, 
134, 63 NW 94, 41 AmSR 486, 17 LRA 
199, although it was said that 
the court must not be understood as 
committing itself to any view of the 
law relative to the liability of au- 
thors' manuscripts being taxable, it 
was held that a set of abstract books 
was taxable as' personal property, 
and the majority opinion in the 
above cited case of Perry v. Big 
Rapids, 67 Mich. 146. 34 NW 530. 11 
AmSR 570, was criticized. In deliv- 
ering the opinion of the court. 
Granger, J., said: "The Michigan 
cases attach great importance to the 
fact that the proprietor of a manu- 
script may control or determine 
whether or not it shall be published, 
and that, without publication, there 
is no value as a basis for an assess- 
ment or levy. We are unable to 
understand the application of the 
thought to the case at bar. In cases 
of manuscript, designed for publica- 
tion, their value, in a general prop- 
erty sense, may be said to be in the 
f»ublished work or the right of pub- 
ication, for it is then only that it 
becomes of interest to others than 
the author. It is when the manu- 
script is, by the author, put in con- 
dition for use, that it takes to itself 
value in a commercial sense. Before 
publication, or a transfer of the right 
of publication by the author, the 
manuscript is but a private memo- 
randum or writing, without signifi- 
cance, except to the author, like other 
private memoranda. When the author 

?ilaces it upon the marts of the world 
or use or profit, a commercial value 
attaches, and it becomes 'property* 
hi the general sense. Before the 
publication, or the granting of a 
right to publish, the author^s work 
is incomplete. In the light of a de- 
sign to publish a work, nothing has 
been produced. These abstract books 
answer the original design, are com- 
plete, and placed before the public 
for use and profit. They were not 
made for publication, in the general 
sense. Such a publication would de- 
feat the very purpose of their 
production. Tnelr value consists, 
chiefly, in their contents being kept 
from the public. They are the 
means, in a sense the instruments, 
for carrying on a business; as much 
so a^ are the tools or machinery by 



which the artisan plies his calling. 
. . . The rule as to patents and 
copyrights, as claimed by the appel- 
lant, from the cases of Stephens v. 
Cady, 14 How. (U. S.) 528. 14 L. ed. 
628, and Stevens v. Gladding. 17 How. 
(U. S.) 447. 16 L. ed. 155. whereby 
they are not subject to seizure on 
execution because incorporeal in 
their nature and without existence 
in any particular place, is not appli- 
cable her^, for the reason that these 
books are tangible, have a particular 
location, and are capable of seizure 
and delivery." 

B8. Leon Loan, etc.. Co. v. Leon 
Equalization Bd., 86 Iowa 127. 53 NW 
94. 41 AmSR 486. 17 LRA 199; Booth, 
etc., Abstract Co. v. Phelps. 8 Wash. 
549, 36 P 489, 40 AmSR 921, 23 LRA 
864. 

[a] Bsasoii sad applloatioii of 
rule*— "The only question involved in 
this case is whether a set of abstract 
books is included within the term 
'personal property,' for the purposes 
of taxation. The proof shows that 
the information contained in the 
books is largely in the form of ab- 
breviations ana cipher peculiar to 
that particular set of books, and only 
five persons understood them, as far 
as was known to the manager and 
secretary of the company, that no in- 
formation could be derived from the 
books except by an expert in thaf 
line of business, and that it would 
be necessary for him to understand 
such abbreviations and cipher. It is 
contended that the books were of no 
value to the public or to any one 
who did not understand them; that 
while the books originally in blank 
form were of some value, the fact 
that they contained such writings 
had destroyed this vaiue even, and 
that they are not eussessable for the 
purpose of taxation. There was 
some proof, however, to show that 
certain maps connected with the 
business had a general value to the 
extent perhaps of a hundred dollars. 
We are of the opinion that the prop- 
erty was subject to taxation. The 
fact that it requires the services of 
an expert to obtain the necessary in- 
formation from the books may de- 
tract from their value in a general 
sense, but would not deprive them 
of all taxable value. If the property 
was assessed at too high a figure it 
would be no eround for issuing a 
writ of injunction. Another remedy 
is provided therefor." Booth, etc.. 
Abstract Co. v. Phelps, 8 Wash. 649, 
650, 86 P 489, 40 AmSR 921, 23 LRA 
864. 

00. Perry v. Big Rapids, 67 Mich. 
146, 84 NW 580, 11 AmSR 570. 

61. Bobbs-Merrill Co. v. Straus, 
147 Fed. 15. 77 CCA 607, 15 LRANS 
766 [aff 139 Fed. 155, and aff 210 
U. S. 389, 28 set 722, 62 L. ed. 1086]; 
Woolsey V. Judd, 11 N. Y. Super. 879. 
11 HowPr 49. 

Oa. Bobbs-Merrill Co. v. Straus. 
210 U. S. 339, 28 SCt 722, 62 L. ed. 
1086; Keene v. Kimball, 16 Gray 
(Mass.) 645, 77 AmD 426. 

"Until publication the proprietary 
right is unrestricted as to time.^' 
8 Halsbury L. Eng. p 136. 

AbandoBxusiit by pnbUcatlon see 
infra | 41 et seq. 

63. Universal Film Mfg. Co. v. 
Copperman, 218 Fed. 577. 134 CCA 
305 faff 212 Fed. 3011; Taft v. Smith, 
76 Misc. 283, 134 NTS 1011. 
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subject of private property," but exists only in the 
concrete form in which the idea may be embodied, 
as in language, paintings, and sculpture.^ But 
every new and innocent product of mental labor 
embodied in concrete form is the exclusive property 
of its author so long as it remains unpublished and 
untransferred.^ It need not, however, be reduced 
to writing at all so long as it can readily be iden- 
tified.*^ The common-law right extends to every 
literary composition, whether large or small.®® A 
mere railway ticket is not such an intellectual pro- 
duction as to be the subject of a common-law prop- 
erty right.®® The name and personality of a char- 
acter in fiction is not the subject of property.^® A 
similar ruling has been made as -to characters in 
published cartoons.^^ A secret code for use in 
business is private property.'^* 



[i 11] 2. Quality of Production— a. Originality. 
It is generally laid down that literary intellectual 
productions in order to be the subject of property 
must be original with the author,^® but by this is 
meant nothing more than that it must represent in- 
dependent mental labor on the part of the author.''^ 
Entire originality is not required.^® A translation 
from a foreign language,^® or a new arrangement or 
adaptation of existing materials,^ is sufficiently 
original to come within the rule. Of course a mere 
copyist of another's work acquires no property in 
his piracy.^® Similar rules apply to statutory 
copyrights.'^ 

Dramatic compositions. A dramatic composition 
need be original only in its arrangement or construc- 
tion in order to be private property.®® A dramatiza- 



"It is the intellectual production 
of the author which the copyright 
protects and not the particular form 
which such production ultimately 
takes." Holmes y. Hurst, 174 U. S. 
82, 89, 19 set 606. 43 L. ed. 904 [aff 
80 Fed. 614. 25 CCA 610 (aff 76 Fed. 
757)1. 

"As the owner of material posses- 
sions may assert his rights wherever 
or in whatever disguise his property 
is found, so the author of a literary 
composition may claim it as his own 
in whatever language or form of 
words it can be identified as his 
production. The true test of piracy, 
then, is not whether a composition is 
copied in the same language or the 
exact words of the original, but 
whether, in substance, it is repro- 
duced* not whether the whole, but a 
material part is taken. . . . The 
co'ntrolling question is whether the 
substance of the work is taken with- 
out authority." Maxwell v. Goodwin, 
93 Fed. 665, 666. 

"The law Includes within its pro- 
tection maps, charts, musical com- 
positions, engravings, photographs, 
paintings, catalogues, trade lists and 
any other thing of a similar nature 
regardless of its precise form." 
Taft V. Smith. 76 Misc. 283. 286. 134 
NYS 1011. 

64. See infra I 22. 

66. See infra § 22. 

66. Aronson v. Baker, 48 N. J. Eq. 
865, 12 A 177. 

"Every new and innocent product 
of mental labor, which has been em- 
bodied in writing or some other ma- 
terial form, being the exclusive 
property of its author, the law se- 
curing it to him as such, and re- 
straining every other person from 
infringing his right. Whether the 
'ideas thus unpublished take the 
shape of written manuscripts of 
literary, dramatic or musical com- 
positions, or whether they are the 
designs for works of ornament or 
utility planned by the mind of an 
artist, they are equally Inviolable 
while they remain unpublished, and 
the author possesses an absolute 
right to publish them or not, as he 
thinks fit (and if he does not desire 
to publish them), to hinder their 
publication, either in whole or in 

Sart. by any one else.* " Wright v. 
lisle, 86 App. Div. 356. 357, 83 NYS 
887 [quot Palmer v. De Witt, 47 N. Y. 
532. 537. 7 AmR 480]. 

"Whether the product of such 
labor consists in literary, dramatic 
or musical compositions, or designs 
for works of ornament or utility, 
planned by the mind of an artist, 
they are equally inviolable while 
they remain unpublished, and their 
owner may exercise the same su- 
preme dominion over them that the 
owner of any other species of prop- 
erty may exercise over it." Aronson 
V. Baker, 48 N. J. Eq. 865, 367, 12 
A 177. 

67. Walter v. Lane, [1900] A. C. 
539. 2 BRC 312; Nicols v. Pitman, 26 



Ch. D. 374 (lecture protected against 
shorthand report). But see White- 
Smith Music Pub. Co. V. Apollo Co., 
139 Fed. 427 [aff 147 Fed. 226. 77 
CCA 368, and aff 209 U. S. 1. 28 SCt 
319, 52 L. ed. 655, 14 AnnCas 628] 
(holding that only the tangible em- 
bodiment of the conception may be 
copyrighted). 

[a] Uterary ooanpoaitioB tm it lies 
la fh« author's mind before it is sub- 
stantiated by reducing it into writ- 
ing has the essential requisites to 
make it the subject of property, and 
while It thus lies dormant in the au- 
thor's mind it is absolutely in the 
power of the proprietor. He alone is 
entitled to the profits of communi- 
cating or making it public. Millar 
V. Taylor. 4 Burr. 2303, 98 Reprint 
201: Tonson v. Collins. W. Bl. 301, 
96 Reprint 169. 

[b] A n—ch, addreni, or Uctnr* 
not oosunitted to writing is the prop- 
erty of the author. Walter v. Lane, 
[1900] A. C. 639. And see Abemethy 
V. Hutchinson, 1 Hall A T. 28, 47 
Reprint 1813 (where Lord Eldon 
doubted). 

68. White v. Geroch, 2 B. & Aid. 
298, 106 Reprint 376; 8 Halsbury L. 
Eng. p 137. 

66. Oriffln v. Kingston, etc., R. 
Co., 17 Ont. 660, 666 (where the court 
said: "The plaintiff also claimed in 
argument a Common Law right of 
copy and property irrespective of 
the statute. I do not discuss this 
interesting and much-vexed question 
because I do not think the card or 
ticket to be such an intellectual pro- 
duction as could have claimed for its 
author or inventor any protection at 
Common Law"). 

70. Atlas Mffg. Co. v. Street, 204 
Fed. 898, 400. 122 CCA 568, 47 LRA 
NS 1002 ("Nick Carter"). 

71. Hene v. Samstag. 198 Fed. 359. 
[a] Xlliurtratlon. — An agreement 

by the artist who produced the 
sketches of "The Newlyweds," by 
which he licensed complainants to 
"use an exact reproduction of Na- 
poleon, the Newlyweds* baby, in the 
shape of a doll,^* conferred no ex- 
clusive right, in the absence of any 
copyright covering such reproduc- 
tion. Hene v. Samstag. 198 Fed. 859, 
360. 

72. Simmons Hardware jCo. v. 
Waibel, 1 S. D. 488, 47 NW 814, 86 
AmSR 755. 11 LRA 267. 

[a] Bnla appUad.^— A mercantile 
company, inventing and preparing a 
secret code or system of letters, 
figures, and characters showing the 
cost and selling price of its wares 
and merchandise ror use between it- 
self and its traveling salesmen, has 
a property therein which equity will 
protect. Simmons Hardware Co. v. 
Waibel, 1 S. D. 488. 47 NW 814, 36 
AmSR 755, 11 LRA 267. 

73. Trade Auxiliary Co. v. Mld- 
dlesborough. etc.. Protection Assoc. 
40 Ch. D. 426; Bell v. Whitehead, 8 
Jur. 68; Wllkins v. Alkln, 17 Ves. Jr. 
422. 34 Reprint 168. 



"The matter must be original and 
possess some possible utility. The 
originality, however, may be of the 
lowest order, and the utility barely 
perceptible." Brightely v. Littleton, 
37 Fed. 108, 104. 

74. Prince Albert v. Strange, 2 
De G. & Sm. 652, J84 Reprint 293. . 

75. Aronson v. Baker, 43 N. J. Eq. 
365. 379. 12 A 177 ("Brmlnie"). 

"It is not necessary that a work of 
this kind should be entirely original, 
or original in anything except its 
arran^ment or construction, to be 
private property." Aronson v. Baker, 
supra (comic opera). 

76b Fleron v. Lackaye. 14 NYS 
292. 293; Wyatt v. Barnard, 8 Ves. 
& B. 77, 35 Reprint 408. 

"He who honestly translates or 
dramatizes, produces a work in a 
new and useful form, and is entitled 
to the same protection extended to 
original compositions. The value of 
a translation depends upon the learn- 
ing and ability of the person who 
does the work, and upon his adapta- 
bility to the particular ta^k under- 
taken. It requires versatile talent 
of a high order to do it well." Fleron 
V. Lackaye, supra. 

77. Aronson v. Baker, 43 N. J. Eq. 
365, 12 A 177 ("Erminie"); Walter v. 
Lane. [19001 A. C. .539, 2 BRC 312. 
See also infra | 21, 95. 

[a] Bule applied. — "The compila- 
tion of a street directory, the reports 
of proceedings in courts of law, and 
the tables of the times of running of 
certain railway trains have been held 
to bring the producers within the 
word 'author'; and yet in one sense 
no original matter can be found in 
such publications." Walter v. Lane. 
[1900] A. C. 539. 554. 2 BRC 312. 

78. See cases supra this section 
and infra f 91. 

79. See infra S| 91-97. 

80. Aronson v. Fleckenstein, 28 
Fed. 75: Shook v. Rankin. 21 F. Cas. 
No. 12,804, 6 Biss. 477; Aronson v. 
Baker, 48 N. J. Eq. 365, 12 A 177; 
Fleron v. Lackaye, 14 NYS 292; 
C^atterton v. Cave, 3 App. Cas. 488: 
Toole V. Young, L. R. 9 Q. B. 623, 9 
BRC 871; Hatton v. Kean, 7 C. B. 
N. S. 268. 97 ECL 268. 141 Reprint 
819 (where plaintiff adapted a play 
from Shakespeare and was protected 
in his adaptation); Tree v. Bowkett, 
74 L. T. Rep. N. S. 77. See also infra 
§ 109. 

[a] l>ramatlo orlglnaUty. — "The de- 
fendant also denies that 'Erminie' is 
an original work to a sufllcient ex- 
tent to make It the proper subject of 
private ownership. His contention in 
this regard Is. that all its leading 
incidents and features have been 
taken or borrowed from other dra- 
matic works which have long since 
been abandoned and thus become 
public property. This ground of 
defence presents a question which. 
In the great majority of cases, can- 
not be derided before final hearing 
without great danger of doing in- 
justice to the complainant. It Is not 
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tion of a novel is an original work entitled to 
proieetion.*^ 

[i 12] b. Lefility and Morality. Literary 
matter must be innocent in order to be the subject 
of property.** No protection will be accorded by 
the courts to what is illegal, immoral, or against 
public policy.^ The same principle is applied to 
statutor^f copyright.** 

[i 13] c. Literary or Artistic Merit. No Uter- 
ary or artistic merit in the product is necessary to 
entitle on^ to protection for the result of his mental 



labors.^ 

[$ 14] 8. Particular Glasses— -a. Literacy Oom- 
positions. The author of an unpublished manu- 
script,** such as a work of general literature,*' a 
drama,** a poem,** or an encyclop^ic article,** is' 
protected by the common law against any unauthor- 
ized use or publication of it. 

[( 15] b. Dramatic Oompositions.*^ The exist- 
ence of a dramatic or stage right in dramatic com- 
positions is recognized by the common law,*' and a 



necessary that a work of this kind 
should be entirely origrinal. or orig- 
inal in anything except Its arrange- 
ment or construction, to be private 
property. A play or other dramatic 
work, which is composed wholly of 
selections from literary or dramatic 
compositions which are public prop- 
erty, may possess so much original- 
ity in its construction, or be so 
unique in its dramatic effect, as to 
display a very high order of dra- 
matic skill ana talent. Such a work 
would be the proper subject of pri- 
vate ownership simply in virtue of 
its originality in construction." Aron- 
Bon V. Baker. 4S N. J. £q. 365, 370, 
12 A 177. 
fb] Op«rstte adapted fkom aa old 

glftgr^^Even though an operatta is 
ased on an old drama, if the title. 
dialogue, minor characteristics, scen- 
ery, and dramatic situations which, 
with the orchestration, orchestra 
parts, songs, and music, make up the 
operetta, are so far different as to 
entitle the piece, on the whole, to the 
claim of originality, it is entitled to 
the common-law protection given to 
intellectual productions. Aronson v. 
Fleckenstein. 28 Fed. 75. 

81. Fleron v. Liackaye. 14 NTS 
292. See also infra I 109. 

[a] Xeasoa for mle^— "Dramatisa- 
tion requires the skill and experience 
of the playwright, and the success of 
the work depends upon his dramatic 
knowledge and genius." Fleron v. 
L.ackaye, 14 NTS 292. 293. 

[b] Two independeat draanatlsa- 
tloBfl itom Uie same novel may be 
made, although they are necessarily 
very similar in form and construc- 
tion. Tompkins v. Duff, 13 N. T. 
Daily Reg. 421, 493. 

88. Broder v. Zeno Mauvais Music 
Co.. 88 Fed. 74; Martinetti v. Magulre, 
16 F. Cas. No. 9.173. 1 Abb. 856, 
Deady 216; Shook v. Daly. 49 HowPr 
(N. T.) 366 (drama): Du Best v. 
Bresford, 2 Campb. 511; Hime v. 
Dale, 2 Campb. 27 note; Southy v. 
Sherwood. 2* Meriv. 435. 35 Reprint 
1006; Gale v. Leckle, 2 Stark. 107, 3 
BCL 837; Walcot v. Walker, 7 Ves. 
Jr. 1, 82 Reprint 1. 

[a] Bootrlne oritlolsed. — The de- 
cision on which this doctrine is based 
has been severely criticized. See 

8lurti8 Copyright p 157 et seq- Drone 
opyrlght p 118; 10 Lives Lord Chan- 
cellors p z57 (per Lord Campbell); 
Shortt L. Lit. & Art (za ed) pp 4-6; 
Story Eq. Jur. (12th ed) | 938. 

[bj Statistics of x»rime and ortnip 
jbjU data. — "If then the plaintiff's 
collection of Information is otherwise 
entitled to protection. It does not 
cease to be so, even if it is in- 
formation concerning Illegal acts. 
The statistics of crime are property 
to the same extent as* any other 
statistics, even if collected by a 
criminal who furnishes some of the 
data. The Supreme Court of Illinois 
has recogrnixed in the fullest terms 
the value and necessity of the knowl- 
edge which the plaintiffs control. It 
must have known, even if it did not 
have the evidence before it, as to 
which we cannot tell from the re- 
port, what was the course of dealing 
on the exchange. Tet it was so far 
from suggesting that the plaintiff's 
work was unmeritorious that It held 
it clothed with a public use. New 
York, etc. Grain, etc.. Exch. v. Chi- 
cago Bd. of Trade, 127 111. 153, 19 
NB 85$. 11 AmSR 107 2 LRA 411." 



Chicago Bd. of Trade v. Christie 
Grain, etc.. Co.. 198 U. S. 236. 251. 
25 set 637. 49 L. ed. 1031. Quota- 
tions as subject of property see infra 
§ 21. 

88. Chicago Bd. of Trade v. L. A. 
Kinsey Co., 125 Fed. 72 [rev on other 

f rounds 130 Fed. 507. 64 CCA 669. 
9 LRA 59 (aff 198 U. S. 236. 25 SCt 
637, 49 L. ed. 1031)]; Chicago Bd. of 
Tra^e v. Donovan C^ommn. Co., 121 
Fed. 1012 [rev on other grounds 145 
Fed. 28, 31, 76 CCA 16. 28]; Fleron 
v. Lackave, 14 NTS 29^; Southey v. 
Sherwood. 2 Merlv. 435, 35 Reprint 
1006. 

[a] Burden of vvoof^^'*The sug- 
gestion that the novel or the drama- 
tization is immoral is answered by 
the want of evidence on that subject; 
for. in the absence of proof to the 
contrary, the court must assume that 
It is a legitimate and moral produc- 
tion, particularly in view of the fact 
that it has been produced with ap- 
proval before critical audiences at 
one of the first theaters in the city. 
i. e.. Niblo's, where dramatic art has 
long held sway." Fleron v. Lackaye, 
14 NTS 292, 294. 

84. See Infra I 99. 

85. Baker v. Libbie. 210 Mass. 599, 
97 NE 109, 37 LRANS 944. AnnCas 
1912D 561; Prince Albert v. Strange, 
2 De G. & Sm. 652, 64 Reprint 293. 
See also infra 6 98. 

[a] Beasoa for rale^— "The labor 
of composing letters for private and 
familiar correspondence may be 
trifling, or it may be severe, but it 
is none the less the result of an ex- 
penditure of thought and time. The 
market value of such an effort may 
be measured by the opinions of 
others, but the fact of property is 
not created thereby. A canvas upon 
which an obscure or . unskilful 
painter has tolled does not cease to 
be property merely because by con- 
ventional standards it is valueless as 
a work of art. Few products of the 
Intellect reveal individual character- 
istics more surely than familiar cor- 
respondence, entries in diaries or 
other unambitious writings. No 
sound distinction in *' is regard can 
be made between that which has 
literary merit and that which is 
■without it. Such a distinction could 
not be drawn with any certainty. 
While extremes might be discovered, 
compositions near the dividing line 
would be subject to no fixed criterion 
at any given moment, and scarcely 
anything Is more fluctuating than the 
literary taste of the general public. 
Even those counted as experts in lit- 
erature differ widely In opinion both 
in the same and in successive gen- 
erations as to the relative merits of 
different authors. The basic prin- 
ciple on which the right of the au- 
thor is sustained even as to writings 
confessedly literature is not their 
literary quality, but tHe fact that 
they are the product of labor." 
Raker v. Libbie, 210 Mass. 599, 604. 
97 NE 109. 37 LRANS 944, AnnCas 
1912D 551. 

[b] The coatrarjr dootrlae (1) 
which was laid down In the early 
cases in New Tork (Wetmore v. 
Scovell. 8 Bdw. (N. T.) 515; Hoyt 
V. Mackenzie. 3 Barb. Ch. (N. T.) 320. 
49 AmD 178) (2) may be considered 
as overruled by Woofsey v. Judd. 11 
N. T. Super. 879, 386, 11 HowPr 49 
(where the court said: "We car 
perceive no reason for doubting that 



the exclusive property of an author 
rests exactly upon the same ground 
as that of a manufacturer or artist 
painting may be a wretched daub 
statue, a lamentable abortion; 
yet, should either be purloined by an 
enemy with the view to secure prof- 
its to himself, or to disgrace the 
artist by its public exhibition, a 
court of equity would renounce its 
principles should It refuse to protect 
the owner, the unfortunate artist, by 
a peremptory injunction'*)* 

Bole in copyright oases see infra 
f 98 

88.' Root V. Borst. 142 N. T. 62. 
36 NE 814; Taft v. Smith. 76 Misc. 
283, 134 NTS 1011; Shook v. Daly, 
49 HowPr (N. T.) 366; Forrester v. 
Waller [cit Millar v. Taylor, 4 Burr, 
2303, 2331, 98 Reprint 201]; Webb v. 
Rose [cit Millar v. Taylor, 4 Burr. 
2308, 2330, 98 Reprint 201] (holding 
that notes and conveyancers' drafts 
are the literary property of the au- 
thor or his representatives). 

"The atithor or compiler of a manu- 
script has a property right in it. 
This property right attaches not only 
to the physical or corporeal sub- 
stance which composes 4he manu- 
script but Includes the mcorporeal 
right to the exclusive use of its con- 
tents." Taft V. Smith, 76 Misc. 288, 
286, 184 NTS 1011. 

87. Queensberry v. Shebbeare, 2 
Eden 829, 28 Reprint 924 (where the 
publication of a part of Lord Claren- 
don's History by a possessor of the 
manuscript was restrained). 

88. See infra 9 16. 

89. Press Pub. Co. v. Monroe, 78 
Fed. 196, 19 CCA 429. 61 LRA 368 
rapp dlsm 164 U. S. 106. 17 SCt 40, 
41 L. ed. 367]. 

00. American Law Book Co. ▼. 
Chamberlayne, 165 Fed. 313, 91 CCA 
281; Jones v. American Law Book 
Co.. 125 App. Div. 619, 109 NTS 706. 

91. OrlglBAllty of dMuaatio ]ao- 
duotioiLs see supra 6 11; infra i 109. 

Statntoxy copynglLt see infra 
19 107-109. 

98. Ferris v. Frohman, 228 U. S. 
424. 32 SCt 263. 56 L. ed. 492; Max- 
well V. Goodwin, 93 Fed. 666; Aron- 
son V. Baker. 43 N. J. Eq. 366. 12 A 
177 ("Erminie"); Morris v. Kelly, 

1 Jac. & W. 481. 87 Reprint 451. 
See also cases Infra this section. 
Contra Marsh v. Conquest, 17 C. B. 
N. S. 418, 112 ECL 418. 144 Reprint 
169 (per Erie. C. J., but. as Mr. Mac- 
Gillivray points out, he is not sup- 
ported oy the authority cited by 
him). 

[a] OonJUtttiiiirTlews.^— (1) "There 
was some question whether the au- 
thor of a play had, at common law, 
the sole right of representation; but 
so long as the play existed in manu- 
script and was unpublished, and not 
in some way dedicated to the public, 
the sole right of representation or 
performance would seem to follow 
from the exclusive right of prop- 
erty." BYohman v. Ferris, 238 111. 
430, 444. 87 NE 827, 128 AmSR 135, 
43 LRANS 639 [aff 223 U. S. 424. 
32 SCt 268. 56 L. ed. 492, and quot 
Crowe V. Aiken, 6 F. Cas. No. 3.441. 

2 Biss. 208, 213]. (2) "The exist- 
ence of a dramatic or stage right at 
common law. upon which the plain- 
tiff's cause of action must rest, is 
controverted by the English prece- 
dents cited, and support is found in 
American authorities as well for the 
further contention that there is no 
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drsma,** or opera,** although not oopyriglited, bot 
provided it has not been published, will be pro- 
tected. Thas on unauthorized pablioatioa*" or per- 
formance" will be enjoined oe an invasion of prop- 
erty.*' This right exists in the written scenario of a 
motion picture photoplay^ and in the photoplay 
itself as recorded on the photographic film.' But 
there is no common-law literary property right in the 
manner and postures of the actors used by them in 
performing the play^ or in stage properties.^ 

[f 16] C UoBical Oomposltloilfl.* Musical com- 
positions are the subject o£ exclusive common-law 
property rights.' 

[$17] d. Artlstie Frodnctioiis. The owner is 
protected by the common law in the exclusive con- 
trol and enjoyment of unpublished artistic produc- 



Inhere 



Max- 



t property rlRht In Ideaa, sen- 
■.iiiiBULi). or creKtlona of the Imaglna- 

alther from tbe manuscript In whicb 
Ihey are containsd. or 'tli( 

form which he has elven 

the languase In which he 
clothed them". Stowe v. Thorns 
P. Caa No. 13, 5H. 2 Wall. Jr. 
On the other hand, Amerlcar 
clslons have In notable Instance 
held dramatic rights, not restir 
the copyright statutes, but aa 
ary property ftt common li 
well v. Ooodnln. 93 Fed. 
Hr. MacGllltvray. after a 
^t- f^ tj,. 

_. aithougii periarm- 

ance of an unpublished manuscript 
would be redreaaed aa an unlawful 
Invasion of the author's exclusive 
common -law rights, that Is, the right 
to prevew any uaa of his unpub- 
lished monuBcrlpt, but he says that 
the question Is doubtful. MacOUIl- 
vray Copyright p 122. 

53. Maxwell v. Ooodwin, 93 Fed. 
6«G: OckentkOldt v. Frohman. SO 111. 
A. 100; Palmer v. De Witt, <7 N. T. 
et2, 7 Amft 480; Pleron v. LaoKaye, 
11 NTS 292: French v. Conelly. 1 
NYWklyDig; 197; Savage v. Singer. 
i4 Pa. Dial. ■"■ 

■OTrt^-There Tl _ _ 

erty in a dramatisation of a. copy- 
righted novel made under a license 
from the oopyrlRht proprietor. Photo 
Drama Motion Picture Co. v. Social 
Uplift Film Corp.. 213 Fed. 314 [ait 
£10 Fed. 448, 137 CCA 42]. 

What oonatttatea drunatlo oom^ 
paHUon see infra ) 108. 

54. Aronson •^'.~ 
Fed. 75; Goldi 
Fed. 349; Aronaon 

V. 'Witmark. SO MlM!'."V9'iT si 'nYS 
721 [an 48 App. Dlv. tii mem. S3 
NTa 1117 mem]. 

SB. Palmer v. De Witt, 47 N. Y. 
G32. T AmR 480. 

'Vmat oonatltatM pnUteatloB see 
infra It 46-66. 

8S. Palmer v. DeWItt, 47 N. T. 
S32. 7 AmR 48D. 

97, Ferris v. Frohman, 223 U. 8. 
424. 32 set 2«a. 66 L. ed. 492; French 
V, Conelly, 1 NYWklyDig 197. 

SB. 3ee casea supra this section. 
See also infra t 62. 

SB. Universal Film Mtg. Co. v. 
Copperjnan. 218 Fed. G77. 114 CCA 
JOB [an 212 Fed, SOI]. 

1. Universal Film Mfg. Co. v. 
CoDperman. 21S Fed. 677. 114 CCA 

806 [aft 2ir " ~ 

Singer, 24 1 



Fleckeneteln. 2S 

V, Kreling. 25 

/. Baker. 43 N. J. 

("Ermlnla") ■ Tarns 



fringrement a 
rights). 

"The right 
Plw- Of 



. soil; Savage v, 

1st. 482. 483 (trial 

'Madam X" held an in- 



._„ ,_oductlon of the 

drama known as 'Madam X.' 
I use of the name and plot 



age v. Singer, supra. 

Xotloa plotnra oopyrlcht* si 
II 120-122. 



584. See also 



HoSman, 169 Fed. 
nfra | 818 text and 
Jie aa; miu | j21 text and notB 48. 
la] Xnle apvUeA'— "Obviously the 

im^Iainant has no llterary_property 



tions.* This protection and property extends to 
paintings,' etchings,* and photographs.' An artist 
has tbe exclusive right to reproduce copies of bis 
picture,'" unless and until he has parted with that 
right." The eonuuon-law right exists separately and 
apart from the title to the phyaioal object.^^ The 
latter may be sold or transferred to one person, and 
the common-law, intangible property rigBts to an- 
other, or they may be retained by the artist.'* 

[{ 18] t. Letters. There ia literary property in 
ordinary letters," resting on the ground, of author- 
ship,'' whicb will be protected by appropriate reme- 
dies in favor of tbe person entitled thereto." It is 
not necessary that the letters should have any lit- 
erary quality or any originality of ideas." Familiar 
find business letters are as much property aa more 
Callga V. Inter-Ocean Newspaper Co., 
■-- Fed. 18S, 188, 84 CCA 034 faft 216 
5. 1B2. SO set 38, 54 L. ed. 160]. 



melBter, 207 U. S. 284, 28 SCt 72, 
62 L. ed. 208, 12 AnnCas 695; Callga 
v. Inter-Ocean Newspaper Co.. 1B7 
Fed. ISG, 84 CCA 634 [afl 216 U. S. 
182, SO SCt 38, 64 L. ed. 160); Werok- 
melster v. American Llth. Co., 1S4 
Fed. 321, 69 CCA 663. 68 LRA 591 
Irev 126 Fed. 2441; Mansell v. Vall«y 
Printing Co., [19081 2 Ch. 441, 1 BRG 
187. 16 AnnCas 133; Prince Albert v. 
Strange, 2 De O. & 8m. 662, 64 Re- 
print 293, 1 Hall & T. 1, 47 Reprint 
1302, 1 Macn. & G. 26. 47 FngCh 19, 
41 Reprint 1171; Turner v. RoW; 



, 207 U. S. 284, 28 SCt 
. 208, 12 AnnCas 696: 
r-Ocean Newapaper Co. 
'■ CCA 634 [aff 211 
38, 64 li. ed. 150]. 
Springer Llth, Co., 
63 Fed. SOS; Parton v. Prang. 18 F. 
Cas. No, 10 784 3 Cliff, 637; Oartel v. 



, Valley Printing Co.,* 
II. 1 BRC 187. IE 
.umer v. Robinson, 
(aft 10 Ir. Ch. BIO). 



Ch. 386. 



r-Ocea 



New! 



_4 CCA 634 

I. 30 act 88. 64 L. ed. 
IVood. 40 HowPr (N. 

v. Robinson, 10 Ir, 
T. Ch. 1211. 

i&tMfeTBiLOa wtth 
ommon-law right Is 
! unauthorized copy- 
ion of such works of 
person, even thoueh 



sriglnal phys 

self V. Valley _ „ _ . . 

"" 141, 1 BRC 187. 16 AnnCas 133. 



. Valley Printing Co.. [1908] 2 



■, 207 U. S. 21 



2 Annl^as 59S; 



rights of the author 

III iiiB production, intellectual or 
art la tic. are two fold — absolute 
ownership of the corporeal produc- 
tion, alike with other property 
ownership, and an Independent right 
to make duplications, which la 
equally his own so long as he with- 
holds from publication to the world. 
The flrst-mentionod right Is unaf- 
fected by either class of copyright, 
uni) nnp nr both are Subject to his 
absolute or quail fled, in 



, 207 U, 8. 284. 28 SCt 



Callga V 

w!fL' 

72, 62 Lred.' 208, ' __ 

Callga V. Inter-Ocean Newspaper Co., 
167 Fed. 186, 84 CCA 684 [att 21E 
U. 8. 182, 80 SCt 18. 54 I^ ed. 160]. 
Sea also Infra | St note 22; t 18 
note 57. - 

14. Ky.—Orlgsty ( 



CaBl912D 661. 

N. T.— Woolsey v. Judd, 11 N. T. 

Super. 179, 11 HowPr 49. 

Pa.— Wtddemer v. Hubbard. 44 Les 
Int 262. 

Vt.— Barrett v. Fiah. 72 VL 18, 47 
A 174. 82 AmSR 914, SI LRA 764. 

"--—Philip v. Pennell, (1907] ■ 



Ch. 



suit by t 



Chesterfield ti 



of Lord 

_i publication of 

..._ letters to his son); Pope 

V. Curl, 2 Atk. S12, 2G Reprint 608; 
Qranard v. Dunkln. 1 Ball ft B. 207; 
Lytton v. Devey. 54 L. J. Ch. 293; 
Labouchere v. Hese. 77 L. T. Rep. 
N. 8. 669; Gee v. Prltchard, 2 Swanst. 
402, 36 Reprint 670. , 

"In 1804 the Scottish court on the 
suit of his children interdicted the 

Sjbllcatlon of manuscript letters of 
obert Burns. Cadell Si Davles v. 
Slcwart, 1 Bell's Comm. 116 n." 
Baker v. Llbble, 210 Mass. 699, SOS. 
97 NE 109, 37 LrANS 944. AnnCM 
iei2D 551. 

Owiwrsb^ aad rights aa batw— a 
■•DdeT inA raoalver aee infra | 32. 

IS. Grigs by V. Breckinridge, 3 
Buah (Ky.)"480, 92 AmD 609. 

1& Persons entttlsd to propwty In 

IT. U 8. — Polaom v. Marab, 9 P. 

Cas. No. 4,901, 2 Story 100. 

La. — Denis v. L«clerc, 1 Mart. 2)7, 
5 AmD 712. 

Mass. — Baker v. LIbble. 210 Haas. 
599. 97 NE 109, 87 LRANS 944, Ana 
Cbs191ZD 661. 

N. T.— Woolsey v. Judd. U N. T. 
Super. 879. 11 HowPr 49. 

Eng. — Gee v. Fritchard, 2 E 
402, fS Reprint 670. 

See also supra II It-I 



i, daralopinants a 



knnotation". aame title, page and n 



:e number. 



§§ 18-21] 



OOPYRIGHT AND LITEBABY PROPERTY 



[18 C. J.] 965 



finiflhed compositions intended for the press," al- 
though some courts have taken a contrary view, and 
have limited protection to such letters as have a 
literary valua^* 

[$ 19] f. Architaekoral Plans and Drawings. 
The property in architectural plans and drawings 
is protected by the common law.^ 

[$ 20] g. Leetnres, Befmons^ and Addressea. 
There is a common-law property in lectures, ser- 
mons, and other like addresses which will be pro- 



tected against invasion as long as they remain un- 
published.*^ 

[f 21] h. Facts and Infonnation; News. There 
is a common-law property in facts and information 
collected and utilized by skill, labor, and expense, 
although the same infonnation is available* to any- 
one who chooses to collect it.^ Such property has 
been recognized and protected in market quota- 
tions,'*''* credit ratings,*^ abstract books and in- 



•1 think It will be extremely diffi- 
cult to say where that dlatlnctlon Is 
to he found between private letters 
of one nature, and private letters of 
another nature." Gee v. Pritchard. 
Z Swanst 402. 426, 86 Reprint 670 
(per Lord Eldon). 

18. U. S. — ^Folsom V. Marsh, 9 F. 
Cas. No. 4,901. 2 Story 100. 
' La. — Denis v. Leclerc, 1 Mart. 297. 
S AmD 712. 

Mass. — B€Jcer v. Llbble, 210 Mass. 
599. 97 NE 109. 37 LRANS 944. Ann 
Ca8l912D 551. 

N. Y.— Woolsey v. Judd. 11 N. Y. 
Super. 879. 11 HowPr 49. 

Pa. — Dock V. Dock. 180 Pa. 14. 86 
A 411. 67 AmSR 617. 

Ens. — ^Pope v. Curl. 2 Atk. 842. 26 
Reprint 608 (suit by Alexander Pope 
te restrain publication of letters 
written by him to Swift and others). 

Ont. — Laldlaw v. Lear. 80 Ont. 
26. 

"The ereneral law may be stated to 
be. as it Is summed up in one of the 
text books, that the publication of 
private letters, whether on private 
matters of business, literary topics, 
or relating to family affairs, if at- 
tempted to be published without au- 
thority, may be enjoined." Laidlaw 
V. Lear. 80 Ont. 26, 80. 

"The author of any letter or let- 
ters, (and his representatives.) 
whether they are literary composi- 
tions, or familiar letters, or letters 
of business, possess the sole and ex-> 
elusive copyright therein; and that 
no persons, neither those to whom 
they are addressed, nor other per- 
sons, have any right or authority, to 
publish the same upon their own ac- 
count, or for their own benefit." 
Baker v. Libbie. 210 Mass. 599, 608, 
97 NE 109. 87 LRANS 944. AnnCas 
1912D 661 [quot Folsom v. Marsh, 9 
F. Caa No. 4.901. 2 Story 100. 
1101. 

IS. Hoyt V. Mackenxle, 8 Barb. Ch. 
(N. Y.) 820, 49 AmD 178: Wetmore 
V. Scovell, 8 Edw. (N. Y.) 515. 

la] OTMrzulsd aad ezlttoised oases. 
— ''Against these opinions are Wet- 
more V. Scovell. 3 Edw. (N. Y.) 516, 
and Hoyt v. Mackensie, 8 Barb. Ch. 
(N. Y.) 820, 49 AmD 178, decided re- 
spectively of Vice-Chancellor Mc- 
Coun and Chancellor Walworth while 
sitting alone. They were criticised 
and overruled In Woolsey v. Judd, 11 
N. Y. Super. 879, 11 HowPr 49, by a 
court of six Judges. There are also 
certain doubtful dicta by a vice- 
chancellor in Perceval v. Phipps. 2 
Ves. ft B. 19, 28. 85 Reprint 226. 
which are relied upon as asserting a 
somewhat similar view. But it is 
not necessary to discuss them in de- 
tail, for this review of cases demon- 
strates that the weight of decisions 
by courts of great authority, speak- 
ing often through Judges of high dis- 
tinction for learning and ability, sup- 
ports the conclusion that equity will 
afford injunctive relief to the author 
against the publication of his private 
letters upon commonplace subjects 
without regard to their literary merit 
or the popular attention or special 
ctirioslty aroused by them." Baker v. 
Libbie. 210 Mass. 699. 608, 97 NE 109, 
S7 LRANS 944, AnnCasl912D 561. 



K Wright V. Elsie, 86 App. Div. 
S56. 88 NYS 887; Oendell v. Orr. 18 
Phlla. (Pa.) 191. 

fa] Bale applied^— (1) An archi- 
tect's plans, as long as they remain 
unpublished In the possession of the 
architect, constitute his personal 
property, and no one may take or usa 



them without his consent. Wright v. 
Elsie. 86 App. Dlv. 866, 83 NYS 887. 
(2) An architect has a oommon-law 
right of property In his design of ^ 
novel and artistic porch before Its 

fmblication by application to a bulld- 
ng which he has erected. Gendell v. 
Orr, 13 Phila. (Pa.) 191. 

Owaershlp of arohiteotnzal plans 
•aA Axawliigs see infra S 31. 

81. McDearmott Commn. Co. v. 
Chicago Bd. of Trade, 146 Fed. 961, 
77 CCA 479. 7 LRANS 889. 8 AnnCas 
759 (aff 148 Fed. 188]; Keene v. Kim- 
ball, 16 Gray (Mass.) 645, 77 AmD 
426; New Jersey State Dental Soc. v. 
Dentacura Co.. 57 N. J. Eq. 698. 41 
A 672 (aff 58 N. J. Bq. 582, 48 A 
1098]; Abemethy v. Hutchinson, 1 
Hall & T. 28. 47 Reprint 1818 (where 
Lord Eldon bases his decision on the 
doctrine of implied contract). 

"Popular lectures may be taken 
down verbatim, and the person tak- 
ing them down has a right to their 
use. He may In this way perpetuate 
the Instruction he receives, out he 
may not print them. The lecturer 
designed to insti*uct his hearers, and 
not the public at large. Any use, 
therefore, of the lectures, which 
would operate injuriously to the lec- 
turer, would be a fraud upon him for 
which the law would give him re- 
dress." Bartlette v. Crittenden, 2 F. 
Cas. No. 1,082, 4 McLean 300, 804. 

Oral leotnres see supra § 10 text 
and note 67. 

What ooiurtitiites pubUoatlon see 
infra i 58. 

9&. U. S. — Chicago Bd. of Trade v. 
Christie Grain, etc, Co.. 198 U. S. 286. 
25 set 687, 49 L. ed. 1081; McDear- 
mott Commn. Co. v. Chicago Bd. of 
Trade. 146 Fed. 961, 77 C^CA 479, 7 
LRANS 889, 8 AnnCas 759 [aff 148 
Fed. 188]; (Chicago Bd. of Trade v. 
Donovan Commn. Co.. 146 Fed. 81, 76 
CCA 16; Chicago Bd. of Trade v. 
Cella Commn. Co.. 146 Fed. 28. 76 
CCA 28 [rev 121 Fed. 1012]; Emerson 
V. Davles. 8 F. Cas. No. 4,486, 8 
Story 768. 

Mass. — ^F. W. Dodge Co. v. Con- 
struction Information Co., 188 Masa 
62. 66 NE 204, 97 AmSR 412, 60 LRA 
810. 

N. Y.— Taft V. Smith. 76 Misc. 288, 
184 NYS 1011. 

Tex. — Vernon Abstract Co. v. Wag- 
goner Title Co., 49 Tex. Civ. A. 144, 
107 SW 919. 

Eng. — ^Ebcchange Tel. Co., Ltd. v. 
Howard, etc.. Press Agency, Ltd., 22 
T. L. R. 376. 

"We are of opinion that one's pos- 
session of Information which he has 
obtained, compiled, and put in form 
for a specific use. Is a right which 
ought to be protected anunst those 
who would share it with him without 
his consent." F. W. Dodge Co. v. 
Construction Information Co., 188 
Mass. 62, 65, 66 NE 204, 97 AmSR 
412, 60 LRA 810. 

"A man may impress upon mate- 
rials, which are open to all the world, 
a right of property when he has, as 
the result of his own efforts and ex- 
penditure, collected and reduced to 
a form serviceabte to the public such 
material. This right of property, 
however, does not preclude another 
person, as the result of his own 
efforts and diligence, from collecting 
Independently, and utilising as he 
may see fit, the same materials." 
Kleman v. Manhattan Quotation Tel. 
Co.. 60 HowPr (N. Y.) 194. 198. 

fa] Oode of oost and selling prloa. 
mercantile company, inventing 



and preparing a secret code or 
system of letters, figures, and char- 
acters showing the cost and selling 
price of its wares and merchandise, 
for use between itself and its travel- 
ing salesmen, has a property therein 
which equity will protect. Simmons 
Hardware Co. v. Walbel. 1 S. D. 488. 
47 NW 814, 86 AmSR 755, 11 LRA 
267. 

OopyxlglLt ia oonpUatloBJi see Infra 
S 95. 

83-84. U. S. — CThlcago Bd. of Trade 
V. CThrlstle Grain, etc., Co., 198 U. S. 
286. 26 set 687, 49 L. ed. 1081 [rev 
125 Fed. 161. 61 CCA 11 (rev 116 
Fed. 944)]; CHilcago Bd. of Trade v. 
Tucker. 221 Fed. 805, 137 CCA 266; 
McDearmott Commn. Co. v. Chicago 
Bd. of Trade. 146 Fed. 961. 77 CCA 
479. 7 LRANS 889. 8 AnnCas 759 [aff 
148 Fed. 188]; Chicago Bd. of Trade 
V. Donovan Commn. Co., 146 Fed. 31, 
76 CCA 16; Chicago Bd. of Trade v. 
Cella Commn. C?o.. 145 Fed. 28, 76 CCA 
28 j:rev 121 Fed. 1012]; Chicago Bd. 
of Trade v. L. A. Kinsey Co., ISO Fed. 
607, 64 CCA 669. 69 LRA 59 [aff 198 
U. S. 286. 25 set 687, 49 L. ed. 10311; 
Illinois Commn. Co. v. Cleveland Tel. 
Co.. 119 Fed. 301, 56 CCA 205; 
National Tel. News Co. v. Western 
Union Tel. Co., 119 Fed. 294. 56 CK:A 
198, 60 LRA 805* Chicago Bd. of 
Trade v. Hadden-Krull Co.. 109 Fed. 
706; Cleveland Tel. Co. v. Stone, 106 
Fed. 794; Chicago Bd. of Trade v. C. 
B. Thomson (3ommn. Co.. 108 Fed. 
902. 

111. — ^New York, etc.. Grain, etc., 
Exch. v. Chicago Bd. of Trade, 127 
111. 168. 19 NE 865, 11 AmSR 107. 2 
LRA 411. 

Mass. — ^F. W. Dodge Co. v. Con- 
struction Information Co.. 188 Mass. 
62. 66 NE 204. 97 AmSR 412. 60 LRA 
810. 

N. Y. — ^Kleman v. Manhattan Quo- 
tation Tel. Co.. 60 HowPr 194. But 
see Matter of Renville, 46 App. Dlv. 
87, 46, 61 NYS 649 [dlsappr New 
York, etc.. Stock Exch. v. Chicago Bd. 
of Trade, 127 111. 158. 19 NE 855, 11 
AmSR 107, 2 LRA 411] (where the 
court said: "Information as to 
transactions upon the stock exchange 
is not such property as could be 
'clothed with a public interest,' so 
that a 'grant to the public of an in- 
terest in that use' is to be implied. 
Such information is not property in 
any sense, and the public or a par- 
ticular individual has no right to go 
to this voluntary association and ^- 
sist that information of its trans- 
actions should be furnished"). 

Eng. — Exchange Tel. Co. v. Greg- 
ory, [1896] 1 Q. B. 147; Exchange Tel. 
Co. v. Central News [1897] 2 C%. 48. 

See also Exchanges [17 Cyc 869]. 

"The plaintiff's collection of quo- 
tations IS entitled to the protection 
of the law. It stands like a trade 
secret. The plaintiff has the right to 
keep the worK which it has done, or 
paid for doing, to itself. The fact 
that others might do similar work, 
if they might, does not authorise 
them to steal the plaintiff's." 
Chicago Bd. of Trade v. Christie 
Grain, etc., Co., 198 U. S. 236. 250. 26 
set 687. 49 L. ed. 1031. 

Ckmyzlglit la guotatioiis see infra 
§ 128. 

85. Ladd v. Oxnard. 75 Fed. 703; 
Jewelers' Mercantile Agency v. Jew- 
elers' Weekly Pub. (>)., 155 N. Y. 241. 
49 NE 872. 63 AmSR 666, 41 LRA 
84(r [rev 84 Hun 12. 82 NYS 41]. 

Oepyxlglit la OMdlt ratlags see 
> infra S| 96. 129. 
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[i 23] j. Name or Title of Work. Neither the 
author nor the proprietor of a literary work has any 
property in its name.^ But the name of an unpub- 
lished work will be protected under some circum-^ 
stances and to a certain extent. When the title 
which an author or composer has conferred on his 
production^ if the name selected is such as may 
properly be - appropriated for that puipose, is 
adopted as the title for another and different work, 
this unauthorized use of the name may be enjoined.^^ 



The same rule applies to published woirics both while 
protected by subsisting oopyright^ and after copy- 
right has expired.^ Such injunctions rest on the 
doctrine of trade-namee and unfair competition,^ 
and on the danger of injury to the author's repu- 
tation." 

[$ 24] k. Name of Author. Any person enti- 
tled to publish or use the intellectual production of 
an author is entitled to use the author's name in 
connection therewith to designate the authorship.^ 



184 NTS 1011; Oertel v. Wood, 40 
HowPr (N. Y.) 10; Jefferys v. 
Boosey. 4 H. L. Cas. 815, 10 Reprint 
681 

[a] zniurteatloiui^— (1) Where the 
complainant conceived and put In 
operation a scheme for collecting', 
classifying-, and putting in convenient 
form Information in respect to the 
financial standing of business men 
In towns or counties, with a key 
thereto, the same being Intended for 
the use of business men in the same 
locality or district; and defendants, 
by means of the same method of col- 
lecting, classifvlng, etc., obtained by 
their own orlgfnar efforts llHe infor- 
mation In respect to the standing of 
parties In a different county, it was 
held that this^was not an Infringe- 
ment of complainant's common-law 
right of property in his own com- 
pilation In case the mere private 
and limited circulation thereof should 
be considered as not amounting to a 
publication. Bumell v. Chown, 69 
Fed. 993. See also infra % 270. (2) 
Owner of opera has no literary prop- 
erty in manner of dancing by actors. 
Savage v. Hoffman. 159 Fed. 584. See 
also infra \% 8l8, 821. 

Oopyriffht €«•«• see infra % 267. 

3e. Atlas* Mfg. Co. v. Street, '204 
Fed. 898, 408, 122 CCA 668. 47 LRA 
NS 1002; Black v. Ehrlch. 44 Fed. 
798. But see Klaw v. General Film 
Co.. 154 >rrs 988 (where it is said: 
"The plaintiffs have established and 
acquired an exclusive proprietary 
right as a trade-name and trade- 
mark in the words 'A Fool There 
Was' as a title in connection with 
their play, and they are entitled to 
a permanent injunction*' etc.). 

'^Neither the author nor proprietor 
of a literary work has any property 
in its name. It is a term of de- 
scription, which serves to identify 
the work; but any other person can 
with impunity, adopt it, and apply 
it to anv other book, or to any trade 
commodity, provided he does not use 
it as. a false token, to induce the 
public to believe that the thing to 
which it is applied is the Identical 
thing which it originally designated. 
If literary property could be pro- 
tected upon the theory that the name 
by which it is christened is equiv- 
alent to a trade-mark, there would 
be no necessity for copyright laws." 
Black V. Ehrlch. 44 Fed. 793. 794 
[quot Atlas Mfg. Co. ▼. Street, 
supra]. 

Oopyriifht casMi see infra i 148. 

87. Aronson v. Fleckenstein, 28 
Fed. 76; Carte v. Ford. 16 Fed. 439; 
Thomas v. Lennon. 14 Fed. 849; Hop- 
kins Amusement Co. v. Frohman, 202 
111. 541, 67 NB 391; Outcault v. La- 
mar, 136 App. Div. 110, 119 NTS 930; 
Frohman v. Payton. 84 Misc. 275. 68 
NTS 849; Dickey v. Mutual Film 
Corp., 160 NTS 609; Klaw v. Gen- 
eral Film Co., 154 NTS 988; Savage 
V. Singer. 24 Pa. Dist. 482. 

[a] Bole appliedi^ — ^"The use by 
the respondent's of the words 'Ma- 
dame X' in connection with the 
presentation of the motion-picture 
play known as 'Magda. a Modern 
Madame X.' is an invasion of the 
common law rights of the complain- 
ant." Savage ▼. Singer, 24 Pa. Dlst. 
482. 483. 

rhl bompetlttoii between ptoy and 
photoplaj^— *'Tt Is clear that compe- 
tition may exist between a play and 
a photo play, and that an Injunction 



may arise from the mere use of a 
similar title I think is held by the 
case of Frohman v. Morris, 68 Misc. 
461. 123 NYS 1090, Klaw v. General 
Film Co.. 154 NYS 988. and Frohman 
v. Payton. 84 Misc. 275. 68 NYS 849. 
An injunction must therefore be 
grranted in the present case." Dickey 
V. Mutual Film Corp., 160 NYS 609, 
610. 

[c] Flay not belair pzoduoed^— Al- 
thoug'h a play has not been produced 
for period of one year, it Is suffi- 
ciently valuable to be subject of loss 
from competition. Dickey v. Mutual 
Film Corp., 160 NYS 609. 

[d] Words 1a oomjnoa UM^— 
Words which, in their ordinary and 
universal use, denote the virtues, 
such as "Charity," "Faith," cannot 
ordinarily be appropriated by anyone 
as a title or designation for a book, 
play, etc., written by him. Isaacs 
V. Daly, 89 N. Y. Super. 511. 

3& See infra | 148. 

89. See infra ( 248. 

40b Dickey v. Mutual Film Corp., 
160 NYS 609; Klaw v. General Film 
Co.. 164 NYS 988: Dicks v. Yates. 
18 Ch. D. 76. See Trade-Marks. 
Trade-Names, and Unfair Competi- 
tion [38 Cyc 831]. 

[a] Th* Webvfcer^ DlottoiuuT 
OMI60 fully develop and apply this 
doctrine. G. ft C. Merrlam Co. v. 
Saalfleld Pub. Co., 238 Fed. 1, 151 
CCA 77; G. ft C. Merrlam Co. v. 
Syndicate Pub. Co.. 207 Fed. 516. 125 
CCA 177 [app dism 237 U. S. 618, 85 
set 708, 69 L. ed. 11481; G. ft C. 
Merrlam Co. v. Saalfleld, 190 Fed. 
927. Ill CCA 517. 198 Fed. 369. 117 
CCA 245: G. ft C. Merrlam Co. v. 
O^lvie, 170 Fed. 167, 96 CCA 423; 
Ogllvie V. G. ft C. Merrlam Co., 149 
Fed. 858 [mod on other grounds 
159 Fed. 688. 88 CCA 596. 16 LRANS 
549, 14 AnnCas 796 (certiorari den 
209 U. 6. 651 mem, 28 SCt 761 mem, 
62 L. ed. 922 mem)]; G. ft C. Merriam 
Co. V. Straus, 136 Fed. .477; Merriam 
V. Texas Siftings Pub. Co., 49 Fed. 
944; Merriam v. Famous Shoe, etc., 
Co.. 47 Fed. 411: Merrlam v. Hollo- 
way Pub. Co.. 43 Fed. 450. 

41. See infra % 24. 

48. American Law Book Co. v. 
Chamberlayne, 165 Fed. 818, 91 CCA 
261: Clemens v. Belford. 14 Fed. 728, 
11 Blss. 469; Jones v. American Law 
Book Co.. 126 App. Div. 519, 109 NYS 
706: Ellis v. Hurst, 70 Misc. 122. 128 
NYS 144 raff 145 App. Div. 918 mem, 
180 NYS 1110 mem (aff 207 N. Y. 661 
mem, 100 NE 1126 mem)]. 

[ai Work la pnlillo domaJiL— One 
entitled to publish a work which Is 
in the public domain also has the 
right to state the true name of the 
author, either on the title page or 
otherwise, so as to show who was 
the writer or author thereof. Ellis 
V. Hurst. 70 Misc. 122, 128 NYS 144 
[aff 145 App. Div. 918 mem, 180 NYS 
1110 mem (aff 207 N. Y. 661 mem. 
100 NE 1126 mem), and dlst Eliot v. 
Jones. 66 Misc. 95. 120 NYS 989 (aff 
140 App. Div. 911 mem. 126 NYS 
1119 mem)]. 

[b1 Whera aa autlior pubUshM 
his wozk nader a aoxn de pliuna^ but 

without copyright, so that it falls 
into the public domain, anyone who 
republishes such work may use the 
real name of the author, and is not 
limited to a use of the nom de nlume 
sAiftcted by such nuthor. TOUs v. 
Hurst 70 Misc. 122. 128 NYS 144 
[aff 145 App. Div. 918 mem. 180 NYS 



1110 mem (aff 207 N. Y. 661 mem, 
100 NE 1126 mem), and dlst Eliot 
v. Jones. 66 Misc. 96, 120 NYS 989 
(aff 140 App. Div. 911 mem, 125 NYS 
1119 mem)]. 



[c] Hew Toik pxiTtter 

(1) The right to publish uncopy- 
rlghted books with the nom de plume 
of the author carries with it the 
rifrht to state the true name of the 
author, either on the title page or 
otherwise, such use not falling 
within the Civil Rights Law (Consol. 
L. c 6 S 50), prohibiting the un* 
authorised use, for advertising pur* 
poses or for the purposes of trade, 
of the name of a living person. Ellis 
V. Hurst. 70 Misc. 122, 124. 125, 188 
iNYS 144 [aff 145 App. Div. 918 mem. 
180 NYS 1110 mem (aff 207 N. Y. 
661 mem, 100 NE 1126 mem)] (where 
the court said: "The act was evi- 
dently designed to forbid, the un- 
authorised and wanton appropriation 
or use of a person's name, picture or 
portrait for trade or advertising pur- 
poses where such use is wholly un- 
related to the matters or things with 
which said name, picture or por- 
trait is associated, and it may per- 
haps also have been intended to for- 
bid the unauthorized use of one's 
name, portrait or picture when such 
use is asserted to be related to or 
connected with the things advertised 
or sold, but where such a relation- 
ship or connection is, in fact, unreal, 
unsubstantial, pretended or false. 
. . . In the case at bar the defend- 
ants concededly had the right to pub- 
lish the books in suit with the nom 
de plume of plaintiff, and this right 
carried with it the right to sUte 
the true 'name of the author in such 
form in the book, either upon the 
title page or otherwise, as to show 
who was the writer or author there- 
of.' The Mark Twain case, 14 Fed. 
728, 730, 11 Blss. 459. The nom de 
plume of an author is but the 
synonym of his true name and, as 
was said in the 'Mark Twain' case, 
supra, at page 731. 'the invention or 
a nom de plume gives the writer no 
increase of right over another who 
uses his own name' in the absence 
of a copyright. In publishing plaln- 
tlfCs name on the volumes under 
consideration the defendants pub- 
lished a truthful statement, directly 
connected with the authorship of the 
books, which they had a right to 
print. This is, therefore, unlike the 
case of Eliot v. Jones, 66 Misc. 95, 
120 NYS 989 [aff without opinion by 
the Appellate Division. 140 App. Div. 
911 mem, 126 NYS 1119 mem], where 
President Eliot's name was used with 
respect to a publication not made by 
him or with his authority and which 
was» therefore, a use based upon a 
falpe statement of fact. The case of 
Collier v. Jones, 66 Misc. 97, 120 NYS 
991, relied upon by the plain tiff < was 
not brought under the statute here 
invoked, out under the doctrine of 
unfair competition, and In the case of 
Herbert v. Universal Talking Mach. 
Co.. N. Y. L. J. March 9. 1904, It 
appears from an examination or the 
record that the defendant sold 
granhophone records, using in con- 
nection therewith the name of the 
plaintiff, who had nothing: whatever 
to do with them. I am of opinion 
that the defendants' acts here com- 
plained of do not come within the 
prohibition of the statute here in- 
voked and that the judgment should 
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This right extends to the use of the author's nom 
de plume.^ It does not depend on the author's con- 
sent or license,^ but rests on the inherent right of 
an owner to tell the truth about his property.** The 
name or nom de plume of an author is not a trade- 
mark because it is essentially descriptive, and hence 
is incapable of exclusive appropriation.^ This right 
to use the author's name without his consent is lim- 
ited, howeveiv to cases where it is used with entire 
truth.*' No one's name may be lawfully used to 
ascribe to him authorship of that of which he is 



not the author,*^ or to hold him out as author of a 
production which has been substantially altered, mu- 
tilated, or garbled.** But even in the case of h work 
which has been revised or altered, the original au- 
thor's name may be used without his consent, or 
against his protest, provided the fact of revision or 
alteration is plainly stated so that he is not held 
out as the author solely responsible for the work in 
its revised or altered form.^ The author's name 
may be wholly omitted from the work, if the pro* 
prietor of it sees fit so to do,'^ unless by express or 



go for the defendants"). (2) This de- 
cision overrules the contrary deci- 
sion rendered on motion for a pre- 
liminary Injunction in this same case. 
Ellis V. Hurst. 66 Misc. 235. 237. 121 
NTS 438 (where Seabury, J., said: 
'The defendants attempt to Justify 
their action in using the plaintiflTs 
name by the claim that the books 
The white Mustang' and 'In the 
Apache Country' were dedicated to 
the public in the absence of a copy- 
right, and that any person has the 
right to republish them under the 
true name of the author. The plain- 
tiff does not question the defendants' 
right to publish the books in the 
manner in which he dedicated them 
to the public, but I think that he 
has the right to the protection of the 
statute In order to prevent his own 
name being used in connection with 
them for trade purposes without his 
consent. The statute gives him the 
right to protection against such a 
use of his name without his consent, 
and he has done nothing to relin- 
quish or forfeit his right. It is 
urged by the defendants that the 
Mark Twain case (Clemens v. Bel- 
ford. 14 Fed. 728. 11 Biss. 459) is 
conclusive against the plaintifCs 
claim. In that case the author as- 
serted a right independent of« the 
statute, while In the present case 
the plaintiff bases his right to the 
relief which he seeks entirely upon 
the recently enacted statute. The 
defendants are engaged in using the 
plaintiff'jsi name in violation ox the 
statute, and in such a manner as to 
Impair the right which the statute 
confers upon the plaintiff. In my 
Judgment ne is entitled to an injunc- 
tion which shall restrain such Illegal 
use of his name"). See also Eliot v. 
Jones. 66 Misc. 95, 96. 120 NTS 989 
raff 140 App. Dlv. 911 mem. 125 NYS 
1119 meml (where the use of Dr. 
Eliot's name in connection with the 
books selected for his "FWe-foot 
Shelf of Books" was enjoined under 
the Civil Rights Law lU (1908) 
c 132 9 2]). 

43. Clemens v. Belford. 14 Fed. 
728, 729, 11 Biss. 459 ("Mark 
Twain"); Ellis v. Hurst, 70 Misc. 
122, 128 NYS 144 [aff 145 App. Dtv. 
918 mem, 130 NYS 1110 mem (aff 207 
N. Y. 661 mem, 100 NB 1126 mem)]. 

[a] BeMKm for mle^— '*The nom 
de plume of an author is but the 
synonym of his true name and. as 
w^as said In the Mark Twain Case, 
14 Fed. 728. 781, 11 Biss. 459, 'The 
Invention of a nom de plume gives 
the writer no Increase of right over 
another who uses his own name' in 
the absence of a copyright." Ellis 
V. Hurst 70 Misc. 122, 125, 128 NYS 
14 4 [aff 145 App. Div. 918 mem, 130 
NYS 1110 mem (aff 207 N. Y. 661 
mem. 100 NB 1126 mem), and dist 
Elliot v. Jones, 66 Misc. 95, 120 NYS 
989 (aff 140 App. Dlv. 911 mem, 125 
NTS 1119 mem)). 

44. American Law Book Co, v. 
Chamberlayne, 165 Fed. 813, 91 CCA 
281 

46. Ellis V. Hurst, 70 Misc. 122. 
128 NYS 144 [aff 145 App. Dlv. 918 
mem. 180 NYS 1110 mem (aff 207 
N. Y. 661 mem, 100 NE 1126 mem)] 
(a decision at the trial or final hear- 
ing, and therefore overruling the 
contrary decision of Seabury, J. [66 
^flsc. 23$. 121 NYS 4881. granting a 
preliminary injunction under the pri- 
vAcy statute). 



46. See Trade-Marks. Trade- 
Names, and Unfair Competition [38 
Cyc 835]. 

47. Drummond v. Altemus. 60 
Fed. 838; Lee v. Oibblngs. 67 L T. 
Rep. N. S. 268: Landa v. Greenberg. 
62 Sol. J. 864 (nom de plume). See 
also supra note 42; infra notes 48. 
49. 

48. Ellis V. Hurst, 70 Misc. 122. 
128 NYS 144 [aff 145 App. Div. 918 
mem. 130 NYS 1110 mem (aff 207 N. 
Y. 661 mem, 100 NE 1126 mem), and 
dist Collier v. Jones, 66 Misc. 97. 120 
NYS 991- Eliot V. Jones, 66 Misc. 
95. 120 NYS 989 (aff 140 App. Div. 
911 mem. 125 NYS 1119 mem); Her- 
bert V. Universal Talking Mach. Co., 
N. Y. L. J., March 9. 1904]; Byron 
V. Johnston, 2 Meriv. 29. 85 Reprint 
851; Ridge v. English Illustrated 
Magaslne, Ltd., 29 T. L. R. 692; 
Harte v. De Witt. 1 CentrLJ 860. 

[a] gorge r y or palBttBg^— >A for- 
gery must be of some document or 
writing; therefore the painting of an 
artist's name in the corner oi a pic- 
ture in order to pass it off as an 
original picture by that artist is not 
a forgery. Reg. v. Closs, 7 Cox C. C. 
494. 

46. Ohman v. New York, 168 Fed. 
958; Drummond v. Altemus, 60 Fed. 
838; Carlton Illustrators v. Coleman, 
[19111 1 K. B. 771; Archbold v. 
Sweet, 5 C. & P. 219, 24 ECL 585; 
Cox V. Cox, 11 Hare 118, 46 EngCh 
118, 68 Reprint 1211; Lee v. Qib- 
bings. 67 L. T. Rep. N. S. 268; Harte 
V. De Witt, 1 CentrLJ 360. 

An author's "name ought not to 
be used, against his will. It is an 
injury, by a faulty, ignorant and in- 
correct edition, to disgrrace his work 
and mislead the reader." Millar v. 
Taylor. 4 Burr. 2308. 3405, 98 Re- 
print 201 (per Lord Mansfield). 

60. American Law Book Co. v. 
Chamberlayne, 166 Fed. 813. 91 CCA 
281; Carte v. Ford, 15 Fed. 439: Ward 
V. Beeton, L. R. 19 Eq. 207, 222 (per 
Sir R. Mallns, V. C); Archbold v. 
Sweet, 5 C. & P. 219, 24 ECL 586; 
Harte v. De Wift, 1 CentrLJ 860. See 
also infra i 38. 

"The olaintifrs contention is this: 
'The defendant is publishing a work 
as mine, which Is not mine; that is 
to say, I am author of a book, the 
defendant is publishing only part of 
it, and such part that the result is 
that he is not publishing my work at 
all. He is bringing out what I do 
not sanction as my work, and cannot 
represent to be my work, and I there- 
fore complain that he is usinflr my 
name in connection with a work not 
mine.' It comes to this: Is the 
book the plaintiff's or not? It is 
avowedly only a part of it It is a 
substantial part, so that it may be 
called the plaintiff's? It is so unless 
the mutilations are such as to in- 
jure the plaintiff's reputation. In 
other words, it is so unless the muti- 
lations are such as to give the plain- 
tiff a right of action in a case of 
libel." Lee v. Gibbings. 67 L. T. Rep. 
N. S. 268, 265 (per Kekewich, J.). 

[a] Aa aacplanatOTy notice, in such 
cases, should be on the title page 
where it will be likely to be noticed, 
and should not be concealed in the 
body of the book. Harte v. De Witt, 
1 CentrLJ 360. 

[b] Kew editions of law books.—- 
"The question for your consideration 
is, whether a person buying this book 
would suppose that it was edited by 



the plaintiff. The treatises prepared 
by tne plaintiff had obtained a good 
reputation, but, as the defendant had 
bought the copyright of this work, 
he had a right to publish a third edi- 
tion: however, this third edition has 
many errors and mistakes, probably 
occasioned by negligence and haste. 
On the part of tne defendant, it is 
contended, that this edition does not 
profess to be edited by the plaintiff. 
In point of law. I have told you that 
there are many errors and mistakes 
in it; and the plaintiff says that his 
credit as an author will be injured 
by these mistakes. The defendant, 
to shew that it does not profess to 
be of the plaintiff's editing, has 
called several law-booksellers, who 
say. that. looking at the title page 
and address, they should know that 
it was not prepared by him. How- 
ever, it is not quite consistent with 
that, that one of the witnesses should 
have informed the purchasers that 
it was not edited by the plaintiff. 
I must say. that, looking at the title 
page alone, I should not have been 
struck by the change in the placing 
of the name; perhaps, looking at the 
addresses also, I should have come 
to the same conclusion that the book- 
sellers do. It appears that the plain- 
tiff had sold the copyright to the de- 
fendant, and a copyright Is worth 
nothing unless future editions are to 
be published with the alterations 
made in the law by Acts of Parlia- 
ment, and also with the more recent 
decisions, if the work be a law book, 
and with the recent discoveries, if 
the work be on any other science. 
I think that the defendant had a fair 
right to expect that the plaintiff 
would have edited the future edi- 
tions; but, for what reason we know 
not, he has refused to do so; which 
clearly authorised the defendant to 
have another edition prepared by 
some one else; indeed, another com- 
plaint against the plaintiff has been, 
that he himself has published the 
new acts with comments; however, 
that could be no infringement of this 
copyright, as it related to matter 
which took place subsequently to the 
sale of the copyright. The question 
of fact is this, whether the third edi- 
tion would be understood by those 
who bought it to be the work of the 
plaintiff; for, if so, I think the errors 
are such as would be injurious to the 
plaintiff's reputation. If you are of 
opinion that the third edition would 
be understood by those who bought 
it to have been prepared by the plain- 
tiff, the plaintiff is entitled to -a ver- 
dict; but if you are of opinion that 
persons using reasonable care would 
think that this third edition was not 

Srepared by the plaintiff, your ver- 
Ict should be for the defendant." 
Archbold v. Sweet. 6 C. & P. 219, 225, 
24 ECL 535 (per Lord Tenterden. 
C. J., in summing up). 

61. Mallory v. Mackaye, 86 Fed. 
122 [mod on other grounds 92 Fed. 
749, 34 CCA 653]; De Bekker v. Fred- 
erick A. Stokes Co.. 168 App. Div. 452, 
455. 456. 153 NYS 1066 [mod on other 
grounds 157 NYS 676 (aff 219 N. Y, 
573 mem, 114 NE 1064 mem)]; Jones 
V. American Law Book Co.. 125 App. 
Dlv. 519. 109 NYS 706; Clemens v. 
Pr«»ss Pub. Co.. 67 Misc. 183. 122 NYS 
206; Crookes v. Petter. 6 Jur. N. S. 
1131. See a1.<«o infra $ 88. 

"The plaintiff was not entitled to 
have his own name appear in the 
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implied stipulation in the instrument of transfer 
the author has reserved the right to have his name 
appeal', and made it a condition of the right trans- 
ferred.** The author has no inherent common-law 
right to have his name used in connection with his 
work.** But where he has made the use of his 
name a condition, he may prevent violation of the 
condition by injunction based on his reserved prop- 
erty rights.** Injunctions have been granted re- 
straining an improper and untruthful use of an 



author's name in connection with altered or garbled 
\ crsions of his woirk.** But as such a wrong is not 
an invasion of property, and is in effect merely a 
libel affecting literary reputation, the right to an 
injunction in such cases has been denied,*^ in ac- 
cordance with the general rule that there is no 
jurisdiction in equity to enjoin a libeL*^ An action 
at law for damages will Ue of course to recover 
any damages sustained.*® 



book. There was no stipulation to 
expose the authorship." De Bekker 
V. Frederick A. Stokes Co., supra 
(where Jenks, P. J., concurring also 
said: "I concur. It was contended 
that there was Injury In that the 
name of the plaintiff was not asso- 
ciated with his work by the pub- 
lishers. But there is no provision 
therefor In the contract. I think 
there is no implication of such rleht 
when a contract Is silent, especially 
when the work Is of the character of 
an encyclopedia. But this contract 
is not only silent, but specifically 
provides that the work is 'at present 
entitled Stokes' Encyclopedia of 
Music* The name of an editor Is 
not necessarily a part of the title. 
See Crookes v. Petter, 6 Jur. N. S. 
1131, which is also an authority upon 
the greneral proposition"). 

58. Mallory y. Mackaye. 86 Fed. 
122 [mod on other grounds 92 Fed. 
749. 34 CCA 653]; De Bekker v. Fred- 
erick A. Stokes Co., 168 App. Div. 
452, 153 NTS 1066 [mod on other 
CTOunds 167 NTS 676 (aff 219 N. T. 
673 mem, 114 NB 1064 mem)]; Jones 
V. American Law Book Co., 126 App. 
Div. 619, 109 NTS 706; Crookes v. 
Petter, 6 Jur. N. S. 1131. 

[a] Ooiurtractioii of oontraot^^ 

(1) A contract of general employ- 
ment to prepare articles, or parts of 
articles, for publication in an en- 
cyclopaedia, which stipulates for edit- 
ing and revision by the employer, 
precludes the right of the employee 
to insist that his name appear as 
author in connection with the pub- 
lication of matter written by nim. 
Jones v. American Law Book Co., 125 
App. Div. 619, 521, 109 NTS 706 
(wnere the court said: "Such a con- 
tract is very different from one with 
an author to write a book or a play, 
even though it Is to be produced 
within a given time and to be paid 
for at so much a pasre. Such a con- 
tract could very well be considered 
as contemplating that the author 
should have his name appear and 
thus enjoy whatever reputation the 
learning or brilliancy of the work 
might give him, although he retained 
no right of future publication"). 

(2) The right to make changes, alter- 
ations, and editorial revision In an 
article produced for publication un- 
der a contract which is silent as to 
the use of the author's name nega- 
tives the idea that plaintiff's name 
was to appear as author of each 
article which he wrote. Jones v. 
American Law Book Co.. supra. 
(8) "The plaintiff agreed to do any 
writing: or compiling of entire or 
parts of articles which the defend- 
ant might direct. If he had written 
a portion of an article on any given 
subject he would not have been en- 
titled to have his name appear as 
author of that portion or as a co- 
laborer with the principal author." 
Jones V. American Law Book Co., 
supra. (4) "Even the matter-of-fact 
attitude or the law does not require 
us to consider the sale of the rights 
to a literary production In the same 
way that we would consider the sale 
of a barrel of pork. . . . While 
an author may write to earn his liv- 
ing and may sell his literary produc- 
tions, yet the purchaser, in the ab- 
sence of a contract which permits 
him so to do, cannot make as free a 
use of them as he could of the pork 
which he purchased. The rights of 



the parties are to be determined, 
primarily, by the contract which they- 
make, and the interpretation of the 
contract is for the court. If the in- 
tent of the parties was that the de- 
fendant should purchase the rights 
to the literary property and publish 
it, the author is entitled not only to 
be paid for his work, but to have 
it published In the manner In which 
he wrote it. The purchaser cannot 
garble It or put It out under another 
name than the author's; nor can he 
omit altogether the name of the 
author, unless his contract with the 
latter permits him so to do. . . . 
The position of an author Is some*- 
what akin to that of an actor. The 
fact that he is permitted to have 
his work published under his name, 
or to perform before the public, 
necessarily affects his reputation and 
standing and thus Impairs or in- 
creases his future earning capacity. 
As I interpret the contract made be- 
tween these parties, their Intent was 
that the plaintiff should sell his work 
to the defendant and the defendant 
should publish It under the author's 
name. The action of the parties In- 
dicates the interpretation which they 
placed upon it.'*^ Clemens v. Press 
Pub. Co., 67 Misc. 183, 184. 122 NTS 
206 (per Seabury. J. But Oavegan. 
J., held that title having passed, the 
author could neither compel nor pre- 
vent publication either with or with- 
out his name. The last remaining 
Judge (Lehman) dissented on other 
grounds, so no two agrreed on the 
same doctrine). (5) Where the 
agreement between the proprietors 
and the editor provided that the title 
should not be altered without mutual 
consent, and the name of the editor 
was placed upon the title-page, and 
the proprietors afterward discon- 
tinued placing It there, the court re- 
fused to restrain them by injunction 
from omitting It in future,* on the 
ground that the name of the editor 
on the title-page Is no part of the 
title. Crookes v. Petter, 6 Jur. N. S. 
1131, 1133 (where the court said: 
"The defendants say, that they have 
not altered the title; and it Is very 
difficult to say they have. It is pub- 
lished now under the title of 'The 
Photogrraphlc News: a Weekly Record 
of the Progress of Photography.' Is 
the name of the editor necessarily 
a part of the title? I have never 
known it so laid down, and cer- 
tainly It would not be so treated in 
the case of a breach of copyright. 
It does not appear . . . therefore, 
that any Injunction should be granted 
upon this part of the case. . . . 
When Mr. Dickinson applied to me in 
chambers ex parte for an Injunction, 
I asked him if there was any part 
of the contract by which the de- 
fendants undertook that the name of 
the plaintiff should appear as editor. 
It appeared that there was no such 
stipulation in the written agreement. 
If it had. then, if I could not have 
enforced the contract specifically, I 
would have restrained the defendants 
from publishing any copy of the 
work not containing the name of the 
plaintiff as editor, so long as he was 
willing to tender his services as 
editor^). 

[b] A custom anumff publitfliani 
of publishing the names of authors 
cannot be read Into a written con- 
tract to write articles, without proof 
that writers for other publicatidns 



were under similar contracts, or that 
the parties contracted with reference 
to such custom. Jones v. American 
Law Book Co.. 126 App. Div. 619, 109 
NTS 706. 

63. Mallory v. Mackaye. 86 Fed. 
122 [mod on other grounds 92 Fed« 
749, 34 CCA 663]; Jones v. American 
Law Book Co., 126 App. Div. 619. 109 
NTS 706. See also supra note 61. 

fa] Bale applied^— An author who 
has sold his rights in a play cannot 
thereafter insist that his nemne be 
used in announcements and adver- 
tisements thereof. In the absence of 
any contract to that effect. Mallory 
V. Mackaye, 86 Fed. 122, 123 [mod on 
other grounds 92 Fed. 749. 34 CCA 
653] (where the court said: "What 
Mackaye became dissatisfied about, 
and for which he claimed to rescind, 
was a changing of rates of admission 
that he deemed injurious, and the 
omission of his name from announce- 
ments and advertisements that he 
thought intentionally and needlessly 
humiliating, and perhaps Justly so. 
and other minor matters; but all 
were within the ownership and direc- 
tion given to Mallory by the contract, 
and seem to have fallen short of be- 
ing any adequate Justification for de- 
parting from such an important en- 
gagement, and taking the play with 
him"). 

5^ Blg'ht to control pnUication 
see supra i 6. 

55. Byron v. Johnston. 2 Meriv. 
29. 35 Keprlnt 851. See Chamber- 
layne v. American Law Book Co., 163 
Fed. 868 (where a preliminary in- 
junction was denied, but only on«con- 
slderations governing preliminary as 
distinguished from final injunctions). 

56. Ck>x v. Cox. 11 Hare 118. 45 
EngCh 118. 68 Reprint 1211; Lee v. 
Glbbings. 67 L. T. Rep. N. S. 263. 

57. See Injunctions [22 Cyc 900]. 
68. Ohman v. New York. 168 Fed. 

958; American Law Book Co. v. 
Chamberlayne. 166 B^d. 313. 316, 91 
CCA 281; Archbold v. Sweet, 6 C. & 
P. 21». 24 ECL 536; Lee v. Gibbings. 
67 L. T. Rep. N. S. 263; Ridge v. 
English Illustrated Magazine. Ltd., 
29 T. L. R. 592. 

"If he has sustained damage be- 
cause his article has been published 
in a mutilated or altered form or 
with some misrepresentation as to 
its authorship, he may, if he can 
prove his allegations, recover in an 
action for libel." American Law 
Book Co. V. Chamberlayne. supra. 

[a] XUustration^ — ^Plaintiff, a writer 
of reputation, sued defendants for 
damages for publishing in their 
magazine under plaintiff's name a 
story of which he was not the author. 
Plaintiff alleged that the story was 
of Inferior quality, and being pub- 
lished as by him was damaging to 
his reputation. He recovered a ver- 
dict. Ridge V. English Illustrated 
Magazine. Ltd., 29 T. L. R. 592. 593 
("Mr. Justice Darling, in summing 
up, said the case raised a curious 
and difficult question and was quite 
out of the common run of actions for 
libel. If they came to the conclusion 
that any one reading the story would 
think the plaintiff a mere common- 
place scribbler they could give mm 
damages for libel. It was a nice 
question, but he thought that was 
good law; if he was wrong he couia 
be set right by the Court of Appea.1. 
And on the claim for passing off, ir 
they thought the facts proved ana 
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[$ 26] 0. Persons Entitled— 1. Author and 
Creator. The author, artist, or composer is pri- 
marily entitled to the property in what he has 
created by the exercise of knowledge, taste, labor, 
and skill. The ri^ts of any other person are 
derivative from him. He may prevent or redress 
by l^al remedies any publication or use made with- 
out his consent or against his will.^ 

[% 26] 2. Transferee and Assignee. The com- 
mon-law intellectual property right is transferable 
by assignment or devolution." The owner, by such 
transfer of the literary property in an unpublished 
manuscript, may restrain an unlicensed publication, 
and his right is not affected by the fact that he is 
not the author of it.** 

[$27] 3. Joint Owners or Anthon. Literary 
property may be held in joint ownership, and each 
owner will be protected in his property.** It is 



not necessary that the product shall be exclusively 
the work of one individual; it may be the work of 
one or of many.** Whoever contributes in an in- 
tellectual way to the final result has an interest or 
property therein which will be protected.** To con- 
stitute joint authorship there must be a common 
design to the execution of which the several per- 
sons contribute.*' But mere alterations, additions, 
or improvements, whether with or without the sane- 
tion of the author, will not entitle the person making 
them to claim to be a joint author of the work.** 
An employer is not a joint author with one em- 
ployed to compose a work, although he suggests the 
subject and makes changes and additions.*^ One 
who contributes to such a joint production does not 
retain any several ownership in his contribution; 
that merges in the whole, and the contributor becomes 
one of the coowners of the whole.*^* Either has the 



that damage must certainly ensue 
thoucrh it was not capable of present 
proof, they could find for the plain- 
tiff with damages. As to the con- 
duct of Gubbins, of course it was not 
right : but they knew that Bacon was 
supposed to have written stuff as 
Shakespeare, and there was the case 
of Chatterton, who was now consid- 
ered one of the heroes of English 
literature. Perhaps Mr. Gubbins 
would be considered one of those 
heroes some day. The jury retired 
for 20 minutes and then found for 
the plaintiff, with damages £150")> 

60. See cases passim. 

eo. See infra fS 26. 33-89. 

61. See supra ( 6: infra 9S 60-64. 
02. See infra %\ 33-39. 

eOi Press Pub. Co. v. Monroe. 73 
Fed. 196. 19 CCA 429. 51 L.RA 363 
[app dism 164 U. S. 105. 17 SCt 40, 
41 L. ed. 867]: Bartlett v. Crittenden, 
2 F. Cas. No. 1,076. 6 McLean 82. 

64. Maurel v. Smith. 220 Fed. 195; 
Herbert v. Fields, 162 NTS 487; Levy 
V. Rutley, L. R. 6 C. P. 523. See 
Hole V. Bradbury. 12 Ch. D. 886. 894 
(where Canon Hole prepared the let- 
ter press and Leach the drawings of 
"A Little Tour in Ireland"). See 
also infra i 147. 

66. Hackett v. Walter, 80 Misc. 
840, 142 NTS 209; Fleron v. Lackaye, 
14 NTS 292; French v. Maguire, 55 
HowPr (N. Y.) 471, 478. 

"To protect a person in the pos- 
session of an unpublished manu- 
script of this description the law 
does not require that it shall be the 
exclusive work of one individual. It 
may be that of one or many acting 
In cooperation, and whichever may 
be the case the right is substantially 
the same, and the person is equally 
entitled to the protection of courts 
of Justice. The same reasons that 
will induce security to the individual 
will extend it to all whose joint ac- 
tion may contribute to the result 
Anally attained." French v. Maguire, 
supra. 

66. Maurel v. Smith. 220 Fed. 196; 
French v. Maguire, 55 HowPr (N. Y.) 
471. 

67. Maurel v. Smith. 220 Fed. 196; 
Herbert v. Fields. 152 NYS 487; Levy 
V. Rutley, L. R. 6 C. P. 523 (dramatic 
composition). 

"If two persons agree to write a 

Siece, there being an original Joint 
esign, and the co-operation or the 
two In carrying out that Joint design, 
there can be no difficulty in saying 
that they are Joint autnors of the 
work, though one may do a larger 
share of It than the other." Levy v. 
Rutley, L. R. 6 C. P. 523, 630. 

[a] Bide applied. — (1) Where it 
was agreed between plaintiff and de- 
fendant that defendant would write 
a comic opera, for which plaintiff 
wrote the scenario, and, although de- 
fendant made many changes In the 
plot, he used the scenario and 
adopted the whole framework and 
scheme thereof, they were Joint au- 



thors, with the rlflrhts and obligations 
implied by law from such relation. 
Maurel v. Smith. 220 Fed. 196. 199 
(where Learned Hand. J., said. "I 
have been able to find strangely little 
law regarding the rights of Joint au- 
thors of books or dramatic composi- 
tions. The only case in the books in 
which the matter seems to have been 
discussed la Levy v. Rutley, (L. R. 6 
C. P. 523.) That was a case In which 
Levy had employed Wllks to write a 
play for him, which Wilka did, and 
the plaintiff, finding some of the inci- 
dents were objected to by members 
of the playing company, made vari- 
ous alterations and additions; one 
scene being entirely new. The drama 
thus altered the plaintiff produced, 
and took from Wllks a receipt for a 
certain sum down for my share, title, 
and interest as co-author with him 
in the drama.' Wllks died, the de- 
fendant pirated the drama, and Levy 
sued. It was held that he could not 
recover, as his work did not consti- 
tute him a Joint author, and the 
Judges discussed the question of 
Joint authorship, and each concluded 
that it would arise only when several 
parties contributed their labor to the 
production by common and precon- 
certed design. Keating, J., at page 
529. used the following language, 
which has often been quoted: 'If 
two persons undertake Jointly to 
write a play, agreeing on the general 
outline and design and sharing the 
labor of working it out. each would 
be contributing to the whole produc- 
tion, and they might be said to be 
Joint authors of it; but to constitute 
Joint authorship there must be a 
common design.' Montague Smith. 
J., at page 530, says: 'But I take 
it that, if two persons agree to write 
a piece, there belnfr an original Joint 
design and the co-operation of the 
two in carrying out that Joint design, 
there can be no difficulty in saying 
they are Joint authors of the work, 
though one may do a larger share 
than the other.' I cannot doubt that 
the production of this opera was the 
result of such a Joint design"). 
(2) Where the book of a musical 
comedy was adapted from a foreign 
play by one author, the lyrics were 
composed by another, and the music 
for the lyrics was composed by a 
third, the composer of the music was 
not a Joint author with the author of 
the book. Herbert v. Fields. 162 
NYS 487, 489 (where the court said: 
"This situation is radically different 
from that disclosed In the case cited 
on behalf of the plaintiff, namely, 
Maurel v. Smith, 220 Fed. 195, 
opinion by Judge Hand, in the fed- 
eral District Court. February 2, 1915. 
There the plaintiff, as creator of a 
scenario upon which the play was 
ultimately constructed, was treated 
as a Joint creator of the final prod- 
uct; but the Indissoluble identifica- 
tion of the scenario with the final 
play was manifest Indeed admitted. 



In the case at bar it is quite clear 
that Smith's production is a complete 
play, namely, the American Adapta- 
tion of a German farce. Of course, 
it is quite possible that music might 
be so composed for use with that 
play as to make a complete and In- 
separable whole out of words and 
music; but the fact that Herbert and 
Smith did not collaborate, that, on 
the contrary, Hobart composed addi- 
tional and separate lyrics, to which 
alone apparently the music of the 
plaintiff applies, differentiates this 
case clearly from the Maurel Case"). 

''Work of Joint authonlilp^ see 
infra 9 240 text and note 86. 

68. Maurel v. Smith, 220 Fed. 195; 
Shelley v. Ross, L. R. 6 C. P. 631 
note; Levy v. Rutley. L. R. 6 C. P. 
523; Leader v. Purday, 7 C. B. 4, 62 
ECL 4, 137 Reprint 2. 

60. Eaton v. Lake» 20 Q. B. D. 378; 
Levy v. Rutley, L. R. 6 C. P. 623; 
Shepherd v. Conquest. 17 C. B. 427, 
84 ECL 427. 139 Reprint 1140. 

[a] Case not within nila, — "That 
Harry B. Smith used the scenario in 
preparing the libretto is in my Judg- 
ment proved beyond doubt by a com- 
parison between the completed 
libretto and the scenario Itself. He 
made many changes in the plot, but 
no one can read the two without see- 
ing that the whole framework and 
scheme had been adopted from the 
scenario Itself. The defendants have 
with much elaboration insisted upon 
these changes, but they In no sense 
modify the fundamental fact that the 
idea of the plot originated with the 
plaintiff. I do not think it necessary 
to go into the details of this com- 
parison, for the records remain for 
any one to read. It is enough to 
say that by changes, omissions, addi- 
tions, and alterations a subsequent 
author cannot avoid the debt which 
he owes to the maker of the plot, or 
treat him merely as the suggester 
of the piece, under Shepherd v. (Con- 
quest, 17 C. B. 427. 84 ECL 427, 139 
Reprint 1140. A scenario followed 
as much as this goes into the bone 
and flesh of the production." Maurel 
V. Smith, 220 Fed. 195. 199. 

70. Maurel v. Smith. 220 Fed. 195. 

[a] Xiyxios incorporated in opera. 
—Where plaintiff and defendant H 
agreed that such defendant should 
write a comic opera, for which plain- 
tiff wrote the scenario, and H en- 
gaged defendant R to write the 
lyrics, the lyrics, when united with 
dialogue, plot, and music into one 
composition, became such a part 
thereof that plaintiff had an Interest 
therein, although they had slight or 
no relation to the plot, and although 
R in several instances simply took 
old songs which he had already writ- 
ten and placed them in the libretto, 
and the subsequent publication or 
such songs separate from the opera 
did not break the original unity or 
defeat plaintiff's rights. Maurel v. 
Smith. 220 Fed. 196, 201 (where the 
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right to use, or to license others to uae^ the eonunon 
work/^ but must account to the other for his 
shareJ^ In the absence of special contract, joint 
authors share equally in the joint production, re- 
gardless of the extent of their respective contribu- 
tions to it J' 

[i 28] 4. Aliens. Since an author's property in 
his unpublished works stands on precisely the same 
basis as property of any other description, the pro- 
tection ajQforded by the common law to intellectual 
productions is accorded to alien friend and citizen 
alike.^^ So the rights of resident assignees of non- 
resident alien authors frequently have been sus- 
tained by the courts of this country.'''^ In England 
the common-law right in unpublished works has 
been abrogated and statutory copyright has been 

court said: 'The law is scanty upon 
this point, so far as I have found. 
I^ Hatton V. Kean, 7 C. B. N. S. 268, 
97 ECL 268. 141 Reprint 819, the 
plaintiff, having composed some 
music for presentation of two of 
Shakespeare s plays under agreement 
with the defendant, tried later to col- 
lect penalties for infr increment. The 
case did not turn upon any license 
given by the plaintiff, but upon 
whether nls music had not gone into 
the fabric of the presentation in 
such sense that he lost independent 
ownership. This the court held. 
The case was much stronger for the 
separability of the part from the 
whole than the case at bar, because 
the music was merely incidental to 
the plays, which were themselves, of 
course, not musical. The Queen's 
Bench followed the Common Pleas in 
Wallerstein v. Herbert. 16 L. T. Rep. 
N. S. 463, on almost the same case, 
though Lord Cockburn referred to 
the fact that the defendant was the 
plaintiff's licensee. These cases must 
be taken as declaring, even if it was 
not essential to the decision, that one 
who contributes in such a joint pro- 
duction does not retain any several 
ownership in his contribution, but 
that it merges into the whole"). 

71. Klein v. Beach, 232 Fed. 240 
raff 289 Fed. 108, 151 CCA 282]; Holt 
V. Silver, 169 Mass. 435, 48 NE 837; 
Herbert v. Fields. 152 Nys 487. 

[a] Bnl* applied. — (1) One Joint 
owner of a copyright cannot re- 
strain the reproduction of the work, 
without proving that such reproduc- 
tion was not licensed by one of the 
cottwners. Herbert v. Fields, 152 
NYS 487. (2) One of several coOwn- 
ers of a drama may license produc- 
tion by means of moving pictures. 
Herbert v. Fields, supra. (8) A li- 
cense given by one joint owner of a 
copyrighted musical play to repro- 
duce the scenes in moving pictures 
is not a physical destruction of the 
property amounting to a conversion, 
which the joint owner can restrain. 
Herbert v. Fields, supra. 

72. Klein v. Beach, 232 Fed. 240. 
247 [aff 239 Fed. 108. 151 CCA 2821. 
But see Carter v. Bailey, 64 Me. 458. 
18 AmR 273 (holding that one of 
several owners in common of a copy- 
right need not account to his coOwn- 
ers). And see infra J 261. 

"Here both Beach and Klein be- 
came the owners of Klein's drama, 
and each could then do with it what 
he pleased, with the duty of account- 
ing over. Beach could license Klein's 
dramatic version for the screen, and 
Klein could do the same thing: and, 
of course, they each could license 
others to produce the Klein play on 
the stage. But* in all these instances 
one would be obliged to account to 
the other." Klein v. Beach, supra. 

73. Maurel v. Smith, 220 Fed. 19B. 
200. 

"When several collaborators know- 
ingly engage in the production of a 
piece which is to be presented or- 
iginally as a whole only, they adopt 
that common design, mentioned in 
Levy V. Rutley, L. R. 6 C. P. 523. and 



substituted therefor/^ Accordingly, a nonresident 
alien can receive no protection in any part o£ the 
British Empire to which the Copyright Act extends, 
unless the benefits of the act have been extended to 
his country by Order in Council under the interna- 
tional provisions of the actJ^ The act has been so 
extended to citizens of the United States, and ac- 
cordingly their unpublished works are now protected 
in England." 

[$29] 5. Employer and Employee. The prop- 
erty in intellectual productions produced by one em- 
ployed for that purpose belongs to the employer and 
not to the employee,^ even in the absence of an 
express or formal assignment or contract to that 
effect.*® But the employer will acquire title to only 
such works of his employee as are contemplated by 



unless they undertake expressly to 
apportion their contributions, they 
must share alike." Maurel v. Smith, 
supra. 

74. Ferris v. Frohman. 223 IT. S. 
424, 32 set 263, 56 L. ed. 492; Crowe 
V. Aiknn, 6 F. Cas. No. 3,441, 2 Biss. 
208; Keene v. Wheatley, 14 F. Cas. 
No. 7.644; Palmer v. De Witt, 47 N. 
Y. 632, 639, 7 AmR 480; Fleron v. 
Lackaye. 14 NTS 292: Shook v. Daly, 
49 HowPr (N. Y.) 366; Jefferys v. 
Boosey, 4 H. L. Cas. 815, 10 Reprint 
681. 

"The courts of the State are open 
to an alien friend pursuing* his prop- 
erty, and seekiner to recover it from 
a wrongr-doer; and there is nothing: 
in any positive law, or in the policy 
of the government, which would 
close the door against the same alien 
friend seeking protection for the 
fruits of his mental labor, by re- 
straining its publication against his 
wishes. The protection afforded by 
the common-law to literary labor is 
very slight at the best, but such as 
it is, it is accorded to alien friend 
and citizen alike, and both are re- 
garded with equal favor." Palmer v. 
De Witt, supra, 

ia] Aa anther aaA him tMaUpi—u, 
whether citizens or aliens, so far as 
unpublished manuscripts are con- 
cerned, are equally protected by the 
law, and these rights cannot be im- 
paired or infringed, either directly 
or indirectly, and if necessary will 
be protected by an injunction. Shook 
V. Daly, 49 HowPr (N. Y.) 366. 

[bl An Snglisli antlior of aa ttn- 
yobllshed dranui is entitled to pro- 
tection aerainst its unauthorized use 
in this country as well as in Eng- 
land. Ferris v. Frohman, 223 U. S. 
424. 32 set 263, 56 L.. ed. 492. 

Property rights of all«ui in ^mu 
oral see Aliens § 34. 

75. Thomas v. Lennon, 14 Fed. 
849; Crowe v. Aiken, 6 F. Cas. No. 
3.441. 2 Biss. 208; Keene v. Wheatley, 
14 F. Cas. No. 7,644; Tompkins v. 
Halleck, 133 Mass. 32. 43 AmR 480; 
Palmer v. De Witt, 47 N. Y. 632, 7 
AmR 480; French v. Magulre, 65 
HowPr (N. Y.) 471; Shook v. Daly, 
49 HowPr (N. Y.) 366. 

70. See supra 9 4. 

77. See infra $ 453 et seq. 

••The right of an author in any un- 
published literary or artistic work 
belongs only to British subjects or 
residents within the British domin- 
ions, except where the provisions of 
a treaty or convention extend such 
right to foreigners resident abroad." 
8 Halsbury L. Eng. p 138. 

78. See Order in Council of Febr. 
3. 1916 (the terms and effect of 
which are stated infra S 454). 

79. IT. S. — ^Callapr>>an v. Myers, 128 
U. S. 617. 9 set 177. 32 L. ed. 547; 
Dielman v. White, 102 Fed. 892: Col- 
liery Engineer Co. v. United Corre- 
sDondence Schools Co., 94 Fed. 152: 
Mallory v. Mackaye. 86 Fed. 122 
rmod on other grounds 92 Fed. 749, 
34 CCA 6531; Mutual Adv. Co. v. 
Refo. 76 Fed. 961; Carte v. Evans. 
27 Fed. 861; Schumacher v. 



Schwencke, 25 Fed. 466, 28 Blatchf. 
373; De Witt v. Brooks, 7 F. Cas. No. 
8.851; Heine v. Appleton, 11 F. Cas. 
No. 6,324, 4 Blatchf. 125; Lawrence 
V. Dana, 14 F. Cas. No. 8.186. 4 Cliff. 
1; Little V. Gould, 16 F. Cas. No. 
8.394, 2 Blatchf. 165; Plerpont v. 
Fowle. 19 F. Cas. No. 11.152. 2 Woodb. 
^. M. 23; Siebert's Case, 7 Op. Atty.- 
Gen. 656. 

N. Y. — Jones v, American Law 
Book Co., 125 App. Dlv. 519, 109 NYS 
706; Edward Thompson Co. v. Clark, 
109 NYS 700. 

Pa. — Com. V. Desilver, 8 Phlla. 81. 

Eng.— Grace v. Newman, L. R. 19 
Bq. 623, 7 ERC 86; Shepherd v. Con- 
quest, 17 C. B. 427, 84 BCL 427, 139 
Reprint 1140; Sweet v. Benning. 16 
C. B. 459, 81 ECL 459. 139 Reprint 
838; Hatton v. Kean, 7 C. B. N. S. 
268, 97 ECL 268, 141 Reprint 819 
(drama); Cox v. Cox, 11 Hare 118, 
45 EngCh 118. 68 Reprint 1211: 
Brown v. Cooke. 11 Jur. 77; Barfield 
V. Nicholson. 2 Sim. & St. 1. 1 BngCh 
1, 57 Reprint 245; Stannard v. Har- 
rison. 24 L. T. Rep. N. S. 570; Hazlltt 
V. Templeman, 13 L. T. Rep. N. S. 
593. 

[a] A writer for leffal encyolo* 
peOias, paid by the page under a 
contract of service, materials and 
facilities being furnished by the em- 
ployer, was not an Independent con- 
tractor, and the title to his product, 
whether accepted or rejected for pub- 
lication, belonged to the employer. 
Edward Thompson Co. v. Clark, 109 
NYS 700. 

[b] Where a draft mian, while la 
the aervloe of the commoiLwealth, 
collected materials from which he 
published a map, the results of his 
labor thereon belonged to the com- 
monwealth. Com. V. Desilver, 3 
Phlla. (Pa.) 31. See also Heine v. 
Appleton, il F. Cas. No. 6.324, 4 
Blatchf. 125 (where, however, there 
was an express agreement that the 
work done should belong to the gov- 
ernment). 

80. Dielman v. White, 102 Fed. 
892; Lawrence v. Aflalo. [1904] A. C. 
17, 1 BRC 314 [appr Sweet v. Ben- 
ning, 16 C. B. 459, 81 ECL 458. 139 
Reprint 838]; Lamb v. Evans, [1893] 
1 Ch. 218. 

[a] Bole applied.^— Where defend- 
ant had performed labor under the 
direction of plaintiff on the prepara- 
tion of an astronomical work show- 
ing the star positions, which work 
had been conceived by the latter who 
had for thirty years collected mate- 
rial for that purpose, it was held 
that in the absence of a definite con- 
tract plaintiff was entitled to all the 
manuscript which was prepared un- 
der his supervision and In accord- 
ance with his directions, and to tho 
material furnishf^d by him. Peters 
V. Borst, 24 AbbNCas 1, 9 NYS 789 
[rev on other grounds 142 N. Y. 62, 36 
NB 814]. 

[bl Additlone to a play made bj 
an p«ctor while in the employ of the 
owner, in adapting the play to the 
performance by him. belong to the 
owner. Keene v. Wheatley, 14 P. 
Cas. No. 7.644. 
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the contract of employment.^ The mere fact that 
they were produced by one while in the general 
employment of another does not deprive the author 
of bis proi>erty therein nor confer it on his em- 
ployer.** 

[} 30] 6. Photographs Where a photographer 
takes a portrait for a sitter, under employment by 
the latter, it is the implied agreement that the prop- 
erty in the portrait is in the sitter, and neither the 
photographer nor a stranger has the right to publish 
of make copies without permission from the sitter.^ 
Where, however, the photograph is taken at the 
instance of the photographer and for his benefit, the 
sitter loses control of the disposition of the pic- 
tures.®* 



81. Root V. BoTsU 142 N. Y. 62, 36 
N£ 814. 

[a] ZlliurtT«tloiiw— Where a profes- 
sor at a collefire, while In the dis- 
charge of his duties as such pro- 
fessor, produced a literary work In 
the proauction of which he was 
larsrely aided bv the facilities af- 
forded him by tne college, the prop- 
erty in the production was not in the 
college but in the author. Peters v. 
Borst 24 AbbNCas 1, 9 NTS 789 [rev 
on other grounds 142 N. Y. 62, 36 NB 
814]. 

Blglit of osnployer to statutory 
copyright see infra §§ 149. 152, 153. 

82. JBoucicault v. Fox. 3 F. Cas. 
No. 1.691. 5 Blatchf. 87. 95; Root v. 
Borst, 142 N. Y. 62. 36 NB 814; 
O'Neill V. General Film Co., 171 App. 
Div. 864. 157 NYS 1028 [mod 152 NYS 
599]. 

"A man's Intellectual productions 
are peculiarly his own. and. although 
they may have been brought forth 
by the author while in the general 
employment of another, yet he will 
not be deemed to have parted with 
his right and transferred It to his 
employer, unless a valid agreement 
to that effect is adduced." Bouci- 
cault V. Fox. supra. 

[a] A dramatlsatioa made by an 
aoior while employed at a theater 
where the play was produced con- 
ferred no title on the managers or 
proprietors of the theater. Boucicault 
V. Fox, 3 F. Cas. No. 1,691, 6 Blatchf. 
87; O'Neill v. General Film Co., 171 
App. Div. 854. 157 NYS 1028; Shep- 
herd v. Conquest. 17 C. B. 427. 84 
BCL. 427. 139 Reprint 1140. 

83. Moore v. Rugg, 44 Minn. 28. 
46 NW 141, 20 AmSR 589, 9 LRA 58; 
Pollard v. Photographic Co., 40 Ch. 
D. 345; McCosh v. Crow, 5 F. (Ct. 
Sess.) 670; Stedall v. Houghton. 18 
T. Li. R. 126; Bolton v. London Bx- 
hibltions, Ltd.. 14 T. L. R. 550. 

[a] Season for rola^— >"The object 
for which the defendant was em- 
ployed and was paid was to make and 
furnish the plaintiff with a certain 
number of photographs of herself. 
To do this a negative was taken up- 
on glass, and from this negative the 
photographs ordered were printed. 
An almost unlimited number might 
also be printed from the negative, 
but the contract between plaintiff 
and defendant included, by implica- 
tion, an agreement that the negative 
for which plaintiff sat should only 
be used for the printing of such 
portraits as she might order or au- 
thorize." Moore v. Rugg, 44 Minn. 
28. 29. 46 NW 141. 20 AmSR 539, 9 
LRA 68. 

Who entitled to copyright see In- 
fra I 153. 

84. Press Pub. C^ v. Falk, 69 Fed. 
324; Nottage v. Jackson, 11 Q. B. D. 
627. 

85. Wright V. Eisle. 86 App. Biv. 
356. 83 NYS 887; Gendell v. Orr, 13 
Phila. (Pa.) 191 (holding that an ar- 
chitect has a common-law right of 
property In his design of a novel and 
artistic porch before its publication 
by application to a building which ho 
has erected ) 

88. Walsh V. St Louis Exposition, 
etc., Asfloc, 101 Mo. 584. 14 SW 722; 



Wright V. Eisle, 86 App.^Dlv. 856, 83 
NYS 887. But see Lunsford v. Diet- 
rich, 86 Ala, 250, 5 S 461. 11 AmSR 
37 (holding that plaintiff, an archi- 
tect, when prosecuted at the instance 
of defendant, for larceny from the 
latter of plans for a building, could 
show, in an action for malicious 

Srosecution, that the property of the 
rawings was in him by a universal 
custom, and that the builder was en- 
titled to them only during the time 
of construction). 

87. See also supra § 18. 

88. Werckmelster v. American 
Lith. Co., 142 Fed. 827; U. S. v. Tan- 
ner, 28 F. Cas, No. 16,430. 6 McLean 
128; Woolsey v. Judd, 11 N. 
Y. Super. 379, 11 HowPr 49: 
Hopkinson v. Burghley, L. R. 2 
Ch. 447; Look v. Bean. 26 Ch. D. 
306; In re Wheatcroft, 6 Ch. D. 97; 
Thompson v. Stanhope. Ambl. 737, 27 
Reprint 476: Pope v. Curl, 2 Atk. 
342, 26 Reprint 608; Howard v. Gunn, 
82 Beav. 462. 55 Reprint 181; Gee v. 
Pritchard, 2 Swanst. 402. 86 Reprint 
670; Perceval v. Phlpps, 2 Ves. & B. 
19. 35 Reprint 225; Laidlaw v. Lear, 

30 Ont. 26. ^ , ,. *. t^u 

[a] Beoson for mle^^Parting with 
possession of the paper on which a 
letter is written, and the communi- 
cation of its contents to the re- 
ceiver, constitute no surrender or 
dedication of the author's property, 
any more than the giving of a copy 
would be a surrender In the case of 
any other literary production. Bart- 
lette V. Crittenden. 2 F. Cas. No. 
1,082. 4 McLean 800. 

[b] Szception to mlA^— "From 
this general statement are to be ex- 
cepted special Instances, such as let- 
ters by an agent to or for his prin- 
cipal and others where the conditions 
indicate that the property in the 
toTTn or expression is in another 
than the writer. The absolute right 
of the author to prevent publication 
by the receiver may also be subject 
to limitations arising from the na- 
tqre of the letter or the circum- 
stances under which it is written or 
received. Some of these are pointed 
out in Folsom v. Marsh, 9 F. Cas. 
No. 4.901. 2 Story 100. But these ex- 
ceptions are narrow and rare, and 
do not affect materially the general 
rule." Baker v. Libbfe, 210 Mass. 
599, 605. 97 NB 109. 37 LRANS 944, 
AnnCasl912D 551. 

89. U. S. — ^Werckmelster v. Amer- 
ican Lith, Co., 142 Fed. 827; Folsom 
V. Marsh. 9 F. Cas. No. 4,901, 2 
Story 100; U. S. v. Tanner, 20 F. 
Cas. No. 16.430, 6 McLean 128. 

Ky. — Grlgsby v. Breckinridge, 2 
Bush 480, 92 AmD 509. 

I^a. — Denis v. Leclerc, 1 Mart. 297. 
6 AmD 712. 

Mass. — Baker v. Libbie. 210 Mass. 
699, 97 NB 109. 37 LRANS 944, Ann 
Casl912D 551, 

N. Y. — ^Eyre v. Higbee. 35 Barb. 
502. 22 HowPr 198; Woolsey v. 
Judd. 11 N. Y. Super. 379, 11 HowPr 
49; Hoyt v. Mackenzie, 3 Barb. Ch. 
320. 49 AmD 178. 

Pa. — Dock V. Dock, 180 Pa. 14, 36 
A 411, 57 AmSR 617. 

Vt— -Barrett v. Fish, 72 Vt. 18, 47 
A 174, 82 AmSR 914, 51 LRA 754. 

Bng. — ^Andrew ▼. Raeburn, L. R. 9 



[i 31] 7. Architectaral Plans and Swings. 

The artistic and literary property in plans and 
architectural drawings and specifications is in the 
architect and until publication he has the exclusive 
right to license construction from them.®* But plans 
and specifications prepared under a contract for an 
agreed compensation, together with the right to use 
them, belong physically to the client." 

[5 32] 8. Letters.®^ The writer of a letter has 
a right of property in the letter, superior to that 
of the person to whom the letter is sent," which 
entitles the writer to a remedy against any unau- 
thorized publication either by the person to whom 
it was sent or by a stranger.*® As in the case of 

Ch. 522; Hopkinson v. Burghley. L. 
R. 2 Ch. 447; Philip v. PenncH, 
[19071 2 Ch. 577: Thompson v. Stan- 
hope. Ambl. 737. 27 Reprint 476 
(Lord Chesterfield's letters to his 
son); Thompson v. Stanhope. Ambl. 
80, 27 Reprint 476; Pope v. Curl, 2 
Atk. 342, 26 Reprint 608; Granard v. 
Dunkin, 1 Ball. & B. 207; Howard 
V. Gunn, 32 Beav. 462, 55 Reprint 181: 
Palin V. Gathercole, 1 Coll. 565, 28 
EngCh 565, 63 Reprint 646; La- 
bouchere v. Hess. 77 L. T. Rep. N. S. 
659; Gee v. Pritchard, 2 Swanst. 402, 
36 Reprint 670; Perceval v. Phipps, 
2 Ves. & B. 19, 35 Reprint 225. 

Ont. — ^Laidlaw v. Lear, 30 Ont. 26. 

'•Even the publication of private 
letters by the person to whom they 
were addressed, may be enjoined. 
This is done upon the. ground that 
the writer has a right of property in 
his letters, and that they can only 
be used by the receiver for the pur- 
pose for which they were written." 
Baker v. Libbie, 210 Mass. 599. 603. 
97 NB 109, 37 LRANS 944, AnnCas 



191 2D 551 rquot Bartlett v. Critten- 
den. 2 F. Cas. No. 1,076, 6 McLean 
32, 42]. 

[a] Seasons for nil0^--(l) "Lord 
Calms said, respecting correspond- 
ence In Hopkinson v. Burghley, L. R. 
2 Ch. 447, at page 448: 'The writer 
is supposed to intend that the re- 
ceiver may use it for any lawful 
purpose, and it has been held that 
publication is not such a lawful pur- 
pose.' " Baker v. Libbie, 210 Mass. 
599, 602, 97 NE 109. 37 LRANS 944, 
AnnCasl912D 551. (2) "A court of 
equity will grant an injunction to 

grevent the publication of a letter 
y a correspondent against the will 
of the writer. That is a recognition 
of property in the writer, although 
he nas parted with the manuscript; 
since he wrote to enable his corre- 
spondent to know his sentiments, not 
to give them to the world." Baker 
V. Libbie. 210 Mass. 599. 602. 97 NB 
109. 37 LRANS 944, AnnCasl912D 
551 [quot Lord Campbell in Boosey 
V. Jefferys, 6 Exch. 680, 583, 155 Re- 
print 675]. 

[b] Absolute light to snpprsss^^ 
"The right of the author to publish 
or suppress publication of his cor- 
respondence is absolute in the ab- 
sence of special considerations, and 
is independent of any desire or in- 
tent at the time of writing." Baker 
V. Li)3bie. 210 Mass. 599, 605. 97 NE 
109, 37 LRANS 944. AnnCasl912D 
551. 

[c] Copy within rols^— >The pos- 
sessor of a letter, or copy of a let- 
ter, without the consent of the writer 
or receiver, can in no case justify its 
publication without the writer's con- 
sent. Woolsey v. Judd. 11 N. T. Su- 
per. 379, 11 HowPr 49. 

J'd] Ibettars obtained frecm a dis* 
Bsed stenographer of a law flxm* 
in breach or trust and confidence, 
may not be published. Laidlaw v. 
Lear, 80 Ont. 26. 

[e] ''The oldest ease In Snglaad 
is a very interesting one, by reason 
of its literary flavour. That was a 
motion made by the celebrated poet, 
Alexander Pope, against Curl, the 
bookseller. Pope had obtained an 
Injunction ex parte, as in this case, 
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art wo^s,*" the oommon-law literary property may 
be ID the sender, while the title to the physical snb- 
Gtance of the letter may be in the recipient." The 
recipient haa the property right in the paper on 
-nhich the letter is written; he may keep it or de- 
stroy it, and he con recover possession of it when 
lost, even from the writer;** but he has no right 
to publish it without the consent of the writer.** 
It has been said that the recipient of a letter may 
publish it against the will of the writer where it is 
necessary to protect his rights or to defend his char- 
acter against the writer;" but this doctrine has 
been severely criticized and it is doubtful if it would 
And Curl, having put In hid answer 
moved to dissolve It. These letter) 
e only valuable 



(5 32 



now be followed.** Private letters may be published 
OS evidence in a court of justice regardless of the 
consent of the writer or owner.** A newspaper is 
entitled to publish letters sent to it impliedly for 
publication, for the circumstances show consent,*' 
but the writer may revoke such oonsent before pub- 
lication.** It has been held that the receiver of 
private letters has not such an interest in them that 
he can sell them without the writer's consent," es- 
pecially where the letters are of a confidential 
nature;' but confidence does not run with the letter.' 
In the absence of epeotal eironmstances, however, the 






', but It will be e 



1 by 



in that 

1 Chancellor aaJd; there 

■ • erty In the re- 

. rpperty of thi 

does not Rive a lli __ , 

son whatsoever to publish them 
the world, for. at moat, the recel' . 
has only a Joint property with thi 
writer." The caae la reported In 2 
Atkyns (1711) 841." Laldtaw v. 
Lear. SO Ont. SS, 2B. 

50. See supra I 17. 

51. Baker v. Llbble, 110 Mass. 
699, 603, 97 NE 109. S7 LRAKB B44, 
AnnCasl912D EGl; Fhlllo v. Fennel]. 
[19071 i Ch. 677; Granard v. Dunkin. 
1 Ball ft B. 207; I^bouchere v. Hess, 
77 L. T. Rep. N. 8. 669. 

"The nroMrlv In thB Inllnrg re- 
they 
them 



, .'. Photographic 

■_u., iu v,ii. D. Hi; Thompson v. 
Stanhope. Ambl. 73T, !T Reprint 476; 
Pope V. Curl. 2 Atk. S42, ZB Reprint 
(08: Howard v. Ounn. 12 Beav. 462. 
(S Reprint ISl; Oliver v. Oliver. II C. 
B, N. 3. 133. 103 ECL 119. 14i Re- 
print T1S: Queensberry v. Bhebbeare. 
2 Eden S29. 28 Reprint 924; Lytton v. 
Devcy, E4 L.. J. Ch. 293; IJabouchere 
V. Hess. 77 L. T. Rep. N. S. BB9: 
Thurston v. Charles. 21 T. L. R. 669. 

Ont. — Ldldlaw v, Lear. 30 Ont. 26. 

"The author parts with the phys- 






Thes 



rrlal elements -a 
a oy and In the envei 
re given to the receiver, 
pon which the letter la v 
jnga to the receiver." Bi 



ESI. 



AnnCaal912D 

a) B«l* ftvpUM.— "The letters 
written by the son to appellant are 
the tatter's property, and she haa a 
Hg'ht not only to have them produced 
but delivered up to her as the true 
owner. In the letters written by her 
to her son ahe has a special property 
to prevent their publication or eom- 
munlcatlon to other persons, or use 
for any llleml purpose by the party 
wroncfuUy In possession of them. 
The special right In these letters la 



[b] Ml 
.f author 



QrlKB- 

Bush <Ky.) 



by V. 
480. 9 

„iil , 

erty, and poaaeasion of them is 

prims, facie evidence of title and 
ownership. Teflt v. Marah, 1 W. Va. 
82. (2> A letter written by General 
Washington the authorities of the 
city of New York In response 






b.n" 



as against the purchaser. New York 
v. Lent, 51 Baft. (N. T.) 19. (!) A 

Earty lawfully in possession of let' 
jrs which for forty years have been 
held and controlled by the widow of 
the person to whom they were writ- 
ten, and claiming as the descendant 
of such widow. Is entitled to hold 
them as against all persons except 
the legal representatives of such 
widow. Byre v. Hlgbee, SE Barb. 
(N. Y.) E02, 22 HowPr 198. 
oa. rdk i-ases supra note 89. 

mt. — Where the writer 
receive his letters, tell- 
ing me receiver to keep them, the 
latter was thereby given no right ' 



Bt. 



publish them. Thompson v. 8Un- 
hope. Ambl. 7S7, 27 Reprint 4TS. 

[b] Farmlaaloii to write biog- 
raphy. — "We are here confronted by 
the right established by law of the 
writer of a letter during his life- 
time, and of his legal personal rep- 
resentatives after his death, to pre- 
vent the publication of letters writ- 
ten by him, as against which the Im- 
plication of authority must be ex- 
ceeding cogent to be of any avail at 
all. It Is certainly not to be found 
in permission to write a biography 
which may be complete without a 
single extract from a single letter." 
Philip V. Pennell, [19071 2 Ch. 677, 

M, Folsom V. Marsh. 9 f- H"- "Vo. 
4.901, 2 Story 100: Wooh 
11 N, T. Super. S7B, 11 



; V. Judd. 

riowPr 49; 

I Phlla. {PaJ 

IS. 77 L. T. 

Prltchard. 2 



Swanat. 402, ii Reprint 970: Perci 
val V. Phlpps. 2 Ves. A B. 19, 3G R< 
print 22E. 

W. Pal In V. Gathen:ole, 1 Col 
B6G. 18 EngCh E65. 63 Reprint 641 
Drone Copyright D 138. gee Gee ■ 



turned by him with i 



:on(ea 



turn, witht- - ---. 

tlft. was restrained by Injunction, ai- 
though represented by defendant la! 
necessary for the vindication of hli 
character). 

SB. Wootsey v. Judd, 11 N. T 
Super. S79, II UowPr 49; Barrett T. 
Fish. 72 Vt. IS. 21, 47 A 174. 82 Am 
SR 914, 61 LRA 764; Hopklnson 
Burghley. L. R. 2 Ch. 447; Philip 



[19071 a Ch. B77; Palln - 

ole, 1 Coll. BBB, 28 EngCl '-' 

■ ; Laidlaw v. Lea 



1, 6fiE, 28 En^Ch 56_G^ 

Ont" get " 

"One of the exceptions to this rule 
is that 'for the purposes of public 
Justice publicly administered, ac- 
cording to the established Instltu- 
"'" " of the country." private letters 
— .-B hands of a party other than 
the writer, must always be produced 



to produce them. .. - . 

2 Swanst. 402. 36 Reprint 670; Hop- 
klnson V. Lord Burghley, L. R. 2 Ch. 
447; 2 Story, Eq. Jur. (flth Ed.) 
I 948. In Hopklnson v. Burghley, 
supra, the writer of private and con- 



they were written and sent, but the 
court held that they must be pro- 
duced for the furtherance of the 
ends of Justice,' although the writer 
was not a party to the ault." Bar- 
rett V. Fish, supra. 

07. Hogg V. Eirby. 8 Ves. Jr. 216, 
83 Reprint 386: Bweetman v. Bent- 
ley. [187H W. N. 162. 

B8. D-~'- - — ■' — 

Lear, Jo" Onti'ife, 28." 
■The editor i * 



t for Insertion 



in the paper may not publish them. 
If, before publlcatlan, the writer 
wishes to withdraw them." Laidlaw 
V. Lear, supra. 

m. Rice V. Williams. 32 Fed. 487; 
Philip V. Pennell. [1907] 2 Ch. 677. 

raj Bnla applied. ' — ■ — — ■ 
sell letters written t. 
who advertised remeaies cor an 
eases, the purchaser Intending I 
send an advertisement to the wrl 



rals. 



and 






__ _ .. Jd. 427. 

1. Philip V. Pennell. [1907] 2 Ch. 
T Inc-r KplrBwIi-h J,). 

inndin««, — "There 

... jf cases entirely 

_ those concerned with 

the right of the writer of lettera, or 
his legal personal representative, to 
prohibit the publlcatlan of those let- 
ters, not on the strength of the pro- 
prietary right, but because of a con- 
-■——■-• -elation between the writer 



^ _.. Philip V , 

5b. 677. 686. 

S. Philip V. Pennell. [1907] 2 Ch. 
B77. 887. 

"Even assuming that some of those 
letters were in the hands of persons 
who could not communicate them 
without breach of confldence, which 
would give the [^alntlft a cause of 
action against thein, yet I fail to un- 
derstand how that alone would give 
■ ■ tiff a right to prohibit Mr. 
Pennell from using t^- '-* 



he plal 
nd Mrs 






wise Improperly, and any case of that 
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better yiew is that an original manuscript letter may 
be sold.^ Unless the circumstances show an express 
or implied reservation^ the recipient has the general 
property in the letter, considered as a physical ob- 
ject) with a right to dispose of it in any way that 
does not amount to a publication,^ and this right is 
not dependent on the intention, desires, or consent 
of the writer.^ Thus the recipient or possessor of 
letters may disclose their contents ; there is no legal 
obligation to keep them secret,* unless they are 
written in confidence.^ The possessor of letters may 
make use of the information contained therein for 
the purpose of writing a biography, without or 



against the consent of the writer,* provided such 
biog^phy does not contain copies of the letters or 
paraphrases or extracts therefrom.^ The nature of 
the letter, and the circumstances under which it was 
written, may control the use which the recipient may 
make of it.^^ The writer of a letter has the right to 
copy it** and to secure copies,*^ although there is no 
duty of preservation resting on the recipient.*' The 
property in business letters written by an employee 
to or for his employer belongs to the latter,*^ and 
letters by a public officer belong to his government.** 
The recipient's property in letters passes to bis per- 
sonal representative,** but they are not assets in 



kind would have to be considered 
separately, and in view of the par- 
ticular circumstances." Philip v. 
Pennell, supra. 

3. Baker v. Libbie, 210 Mass. 599. 
97 NE! 109. 37 LRANS 944. AnnCas 
1912D 651. 

[al B«aBOii Mid limits of ml«^— > 
"Altnouerh the particular form of 
the expression of the thought re- 
mains the property of the writer, 
the substance and material on which 
this thought has been expressed 
have passed to the recipient of the 
letter. The paner has received the 
impression of tne pen, and the two 
in combination have been griven. 
away. The thliisr which has value 
as an autograph is not the intactable 
thought, but the material substance 
upon which a particular human hand 
has been placed, and has traced the 
Intelligible symbols. Perhaps the au- 
tographic vaiue of letters may fluc- 
tuate in accordance with their length 
or the nature of their subject mat- 
ter. But whatever such value may 
be, in its essence it does not attach 
to the intellectual but material part 
of the letter. This exact question 
has never been presented for adju« 
dication, so far as we are aware. 
There are some expressions in opin- 
ions, which dissociated from their 
connection may be laid hold of to 
support the plaintifTs contention. 
See Eyre v. Higbee. 22 HowPr (N. 
Y.) 198; Dock v. Dock, 180 Pa. 14, 
22. 36 A 411. 67 AmSR 617: Palin v. 
Oathercole, 1 Coll. 666, 28 EngCh 
566, 68 Reprint 545. It may well 
be that title to such as appears to 
exist in the recipient may not go 
to the extent of being assets in the 
hands of a decedent, a bankrupt or 
an Insolvent. Sibley v. Nason. 196 
Mass. 125, 81 NB 887. 124 AmSR 520, 
12 L.RANS 1173. 12 AnnCas 938; 
Eyre v. Higbee. 22 HowPr (N. T.) 
198. But on principle it seems to 
flow from the nature of the right 
transferred by the author to the re- 
ceiver and or that retained by the 
"writer in ordinary correspondence, 
that the extent of the latter's pro- 
prietary power is to make or to re- 
strain a publication, but not to pre- 
vent a transfer. The rule applicable 
to the facts of this case, as we con- 
ceive it to be, is that in the absence 
ot some special limitation imposed 
either by the subject matter of the 
letter or the circumstances under 
which it is sent, the right in the 
receiver of an ordinary letter is one 
of unqualifled title in the material 
on which it is written. He can deal 
with it as absolute owner subject 
only to the proprietary right retained 
by the author for himself and his 
representatives to the publication or 
non-publication of ideas in its par- 
ticular verbal expression. In this 
opinion publication has been used in 
the sense of making public throucrh 
printing or multiplication of copies." 
Baker v. Libbie, 210 Mass. 699. 606, 
97 NE 109, 37 LRANS 944, AnnCas 
1912D 661. 

fbl «Th0 conventional antograph 
tottors by famous persons signify on* 
their face a license to transfer. 
Equitable rights may exist in the 
author against one who by fraud, 
theft or other illegality obtains pos- 
session of letters. The precise in- 



quiry is whether indifferent letters 
written by one at the time perhaps 
little known or quite unknown, which 
subsequently acquire value as holo- 
graphic manuscripts, may be mar- 
keted as such. This case does not 
involve personal feelings or what has 
been termed the right to privacy. 4 
Harvard Law Review. 198." Baker 
V. Libbie, 210 Mass. 699, 606, 97 NE 
109, 87 LRANS 944, AnnCasl912D 
661. 

4. Grigsby v. Breckinridge, 2 
Bush (Ky.) 480. 92 AmD 609; Baker 
V. Libbie, 210 Mass. 599, 97 NE 109, 
87 LRANS 944, AnnCasl912D 551; 
Philip V. Pennell, [1907] 2 Ch. 677, 
590; Labouchere v. Hess, 77 L. T. 
Rep. N. S. 669. 

"There is no authority against any 
use of letters except publication, and 
that so far as authority goes it is in 
favour of any use with that excep- 
tion. There is no warrant for ex- 
tending the proprietary right to pro- 
hibit publication, and so far as there 
is no rule of law of general appli- 
cation, or created by special circum- 
stances, to prevent that result, it 
seems to me that possession of a let- 
ter ought to be treated as conferring 
all the rights usually incident to 
property." Philip v. Pennell, supra. 

6. Baker v. Libbie, 210 Mass. 699, 
97 NE 109, 87 LRANS 944. AnnCas 
1912D 651; Philip v. Pennell, [1907] 
2 Ch. 577. 

a Philip V. Pennell, (19071 2 Ch. 
577; Labouchere v. Hess, 77 L. T. 
Rep. N. S. 659. 

[a] The Injunotloa should mn 
against pubUoation, and not "from 
informing any person or persons of 
their or any of their contents." La- 
bouchere V. Hess, 77 L. T. Rep. N. 
S. 559, 563. 

7. Philip V. Pennell, [1907] 2 Ch. 
677. See Widdemer v. Hubbard, 44 
Legint (Pa.) 262 (holding that, 
where the writer of a letter author- 
ises others than the person to whom 
it is addressed to read it, there is 
a publication by the writer which 
will prevent him from restraining its 
subsequent publication on the 
ground that it is a private commu- 
nication). _ 

8. Philip V. Pennell, [1907] 2 Ch. 
677. 

9. Philip V. Pennell. [1907] 2 Ch. 
577. 

10. Baker v. Libbie, 210 Mass. 
699, 97 NE 109, 87 LRANS 944, Ann 
Casl912D 561. 

[a] Implied license and restxio- 
tlonB.->-'*Commonly there must be in- 
ferred a right of reading or showing 
to a more or less limited circle of 
friends and relatives. But in other 
Instances the very nature of the cor- 
respondence may be such as to set 
the seal of secrecy upon its contents. 
See Kenrick v. Danube Collieries, 
etc., Co., Ltd., 39 Wkly. Rep. 473. 
Letters of extreme affection and 
other fiduciary communications may 
come within this class. There may 
also be a confidential relation exist- 
ing between the parties, out of 
which would arise an implied prohi- 
bition against any use of the letters, 
and a breach of such trust might be 
restrained in equity." Baker v. Lib- 
bie, 210 Mass. 699, 606. 97 NE 109. 
87 LRANS 944, AnnCasl912D 551, 



11. Baker v. Libbie, 210 Mass. 
699. 97 NE 109. 87 LRANS 944. Ann 
Casl912D 651. 

18. Baker v. Libbie. 210 Mass. 
699, 97 NE 109. 87 LRANS 944. Ann 
Ca8l912D 661; Simmons v. Hoffman. 
6 Pa. Dlst. 218. 

fa] Beasom for role* — "Although 
independent of the manuscript, this 
right involves a right to copy or se- 
cure copies. Otherwise the author's 
right of publication might be lost." 
Baker v. Libbie, 810 Mass. 699. 606, 
97 NE 109, 37 LRANS 944. AnnCas 
1912D 551. 

[b] Blgbt of inspection. — In a 
proper case the court may direct that 
original letters written by plaintiff 
to defendant and received by him, 
of which plaintiff neglected to keep 
copies, be submitted to plaintiff for 
inspection and the taking of copies, 
it being established to the satisfac*- 
tion or the court that an inspection 
of such letters is necessary to en- 
able plaintifp to prepare his state- 
ment. Simmons v. Hoffman, 6 Pa. 
Dist. 218. 

13. Grigsby v. Breckinridge. 2 
Bush (Ky.) 480, 92 AmD 509; Baker 
V. Libbie. 210 Mass. 599. 97 NE 109, 
87 LRANS 944. AnnCasl912D 651. 

[a] Beason for mle. — "A duty of 
preservation would impose an unrea- 
sonable burden in the most instances. 
It is obvious that no such obligation 
rests upon the receiver, and he may 
destroy or keep at pleasure." Baker 
V. Libbie, 210 Mass. 599, 606, 97 NE 
109. 37 LRANS 944, AnnCasl912D 
551. 

14. Baker v. Libbie, 210 Mass. 
599, 97 NE 109, 37 LRANS 944, Ann 
Ca5l912D 661; Howard v. Qunn, 32 
Beav. 462. 65 Reprint 181. 

[al Wliere tlio solicitor of a com- 
pany wrote a letter to one of the 
stockholders relating to a gruaranty 
not to part with his shares for a lim- 
ited time, it was held that such let- 
ter was the property of the com- 
pany, and that the writer had no 
such property in it as would author- 
ize him to have the publication of 
it restrained, although he swore that 
he wrote it in his private capacity. 
Howard v. Qunn, 32 Beav. 462, 65 
Reprint 181. 

15. Folsom V. Marsh, 9 F. Cas. 
No. 4,901, 2 Story 100. 

[a] "But this is an exception in 
favor of the government, and stands 
upon principles allied to, or nearly 
similar to, the rights of private in- 
dividuals, to whom letters are ad- 
dressed by their agents, to use them, 
and publish them, upon fit and justi- 
fiable occasions. But assuming the 
right of the government to publish 
such official letters and papers, un- 
der its own sanction, and for pub- 
lic purposes, I am not prepared to 
admit, that any private persons have 
a right to publish the same letters 
and papers, without the sanction of 
the government, for their own pri- 
vate profit and advantage." Folsom 
V. Marsh, 9 P. C3as. No. 4,901, 2 Story 
100. 118. 

le. Eyre v. Higbee, 85 Barb. (N. 
Y.) 502, 22 HowPr 198. See Granard 
V. Dunkin, 1 Ball & B. 207 (where 
the executors of the recipient of let- 
ters secured an injunction against 
persons who had gotten possession 
of them from publishing them). 
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his hands.^^ The personal repTesentative of the 
writer may prevent publication.^^ 

[i 33] D. Assignments, Transfers, Licenses, and 
Oontracts — ^1. In General The common-law right 
of an author in his intellectual productions is^ like 
any other personal-property right, assignable, and 
he may sell and transfer his entire property to an- 
other ;^^ or he may assign and transfer a limited 
interest therein, less than the whole property right.** 
The various rights included in the entire ownership 
may be split up and assigned to different persons.^ 
A manuscript or a work of art, considered as a 
physical object, may be sold and transferred to one 
person while the common-law right of publication 
and multiplication of copies, or the right to obtain 
a copyright, may be retained or transferred to 
another.^' Sales may be absolute or conditional, 
and they may be with or without qualifications, limi- 
tations, and restrictions.^* Observance of the con- 

17. Eyre v. Hiffbee. 86 Barb. (N. 
y.) 602. 22 HowPr 198. 

▲■•ets of dec6d«nt'B «itat« ffMieiv 
ally see Executors and Administra- 
tors [18 Cyc 1711. 

18. Philip V. Pennell, [1907] 2 Ch. 
577; Thompson v. Stanhope, Ambl. 
737, 27 Reprint 476; Lytton v. Devey, 
64 L. J. Ch. 293. 

[al Th« olilldr«B of tSie poet 
BnRui prevented the publication of 
his manuscript letters. Cadell v. 
Stewart [cit 1 Bell Comm. p 116 
note]. 

19. Callafchan v. Myers. 128 U. S. 
617, 9 set 177, 82 L. ed. 547; Harms 
v. stern, 229 Fed. 42, 49, 145 CCA 
2 [cit Cyc]; American Law Book Co. 
V. Chamberlayne, 165 Fed. 813, 91 
CCA 281; Harper v. Donohue, 144 
Fed. 491 [aff 146 Fed. 1023 mem. 76 
CCA 678 meml; Mackaye v. Mallory. 
12 Fed. 328; Parton v. Prang, 18 P. 
Cas. No. 10.784, 3 Cliff. 537; Keene 
V. Kimball. 16 Gray (Mass.) 546, 77 
AmD 426; Palmer v. De Witt, 47 N. 
Y. 582, 7 AmR 480; Hackett v. Wal- 
ter, 80 Misc. 340, 142 NTS 209; 
Stem v. Carl Laemmle Music Co., 74 
Misc. 262, 183 NYS 1082 [aff 155 
App. Div. 895 mem, 189 NYS 1146 
meml; Widmer v. Greene, 56 How 
Pr (N. Y.) 91; Oertel v. Wood. 40 
HowPr (N. Y.) 10; Vernon Abstract 
Co. V. Waffffoner Title Co., 49 Tex. 
Civ. A. 144. 107 SW 919. 

"An author has at common law a 
property in his unpublished works, 
which he may assiirn, and in the en- 
joyment of which equity will pro- 
tect his assigrnee as well as him- 
self." Keene v. Kimball, 16 Gray 
(Mass.) 645, 649, 77 AmD 426 (per 
Hoar, J.). 

[a] Both tho palntor and th* pur- 
e1um9x tvom him has. at common 
law, a rigrht to prevent any person 



ditions and restrictions imposed may be enforced 
by injunction based on the reserved property right.** 
Of course, if the use authorized or licensed amounts 
to a general publication, all common-law rights are 
thereby terminated, and the work falls into the 
public domain subject to unrestricted use by any 
member of the public.^ The common-law right 
passes to the personal representatives on the decease 
of the owner, and may be bequeathed by will.^ 

[i 34] 2. Aiwignniimts and Licenses Distm- 
gnislied. A transfer of the whole property right is 
an assignment.^ A transfer of only a particular 
right or privilege less than the whole property, or 
of the entire right for only a prescribed territory, 
is a license.^ 

[i 36] 3. Necessity of Writing. There is no dis- 
tinction between the mode of assigning this and any 
other personal property, and in the absence of statu- 
tory provision to the contrary, it may be transferred 



from copying his picture. Turner v. 
Robinson, 10 Ir. Ch. 121 [aff 10 Ir. 
Ch. 510]. _^_^ ^_, 

ABwignia^nt of xlglit to oMalm 
oopyxiflit see infra It 150-154. 

So. Paige V. Banks, 18 Wall. (U. 
S.) 608, 614, 20 L>. ed. 709; Harper 
V. Donohue, 144 Fed. 491 [aff 146 
Fed. 1023 mem, 76 CCA 678 mem]. 

"Independent of any statutory pro- 
vision the rl^ht of an author in and 
to his unpiiblished manuscripts is 
full and complete. It is his property, 
and, like any other property, is sub- 
ject to his disposal. He may assign 
a qualified interest in it. or make 
an absolute conveyance of the whole 
interest." Paigre v. Banks, supra. 

21. Ford V. Charles B. Blaney 
Amusement Co., 148 Fed. 642; Lucas 
V. Cooke, 13 Ch. D. 872. 

[a] Wotka of art^— The artist may 
assign the right of reproduction by 
engraving to one person and of re- 
production by other means to an- 
other. Lucas V. Cooke, 13 Ch. D. 872. 

[b1 Copyright aad drasuitic 
zighia^— The author may sell the 
right to copyright and retain the 



right of dramatization. Ford v. 
Charles E. Blaney Amusement Co., 
148 Fed. 642. But see infra I 137. 
92. American Tobacco Co. v. 
Werckmeister. 207 U. S. 284, 28 SCt 
72. 52 L. ed. 208, 12 AnnCas 595 [aff 
146 Fed. 875, 76 CCA 647]; Stephens 
V. Cady. 14 How. (U. S.) 528. 14 L. 
ed. 528; Werckmeister v. American 
Llth. Co.. 142 Fed. 827; Werckmeis- 
ter V. Springer Llth. Co.. 63 Fed. 
808; Oertel v. Wood. 40 HowPr (N. 
Y.) 10. See also infra i 38. 

23. U. S. — Bobbs-Merrlll Co. v. 
Straus. 147 Fed. 16. 77 CCA 607, 16 
LRANS 766 [aff 139 Fed. 165, and 
aff 210 U. S. 339, 28 SCt 722, 52 L. 
ed. 1086]; Harper v. Donohue, 144 
Fed. 491 [aff 146 Fed. 1023 mem, 76 
CCA 678 meml; Press Pub. Co. v. 
Monroe. 73 Fed. 196, 19 CCA 429, 51 
LRA 353 fapp dism 164 XJ. S. 105, 17 
SCt 40, 41 L. ed. 867]; Parton v. 
Prang, 18 F. Cas. No. 10,784, 8 Cliff. 
537. 

Mass. — ^Keene v. Kimball, 16 Gray 
545. 77 AmD 426. 

N. J. — Aronson v. Baker, 43 N. J. 
Eq. 365, 12 A 177. 

N. Y. — Oertel v. Wood, 40 HowPr 
10. 

Bng. — Prince Albert v. Strange, 1 
Hall ft T. 1. 47 Reprint 1302. 1 Macn. 
& G. 26, 47 EngCh 19. 41 Reprint 
1171 (in which celebrated case the 
husband of Queen Victoria prevented 
not only the publication or etchings 
made by himself and the queen for 
private circulation, but also of a 
catalogue descriptive of them). 

[a] TlM mnXhor Yum the nndis- 
puMcl light to his nuuiiuioarlpt; he 
may withhold it, or he may commu- 
nicate it, and communicating, he may 
limit the number of persons to whom 
it is imparted and impose such re- 
strictions as he pleases on their use 
of it. The fulfillment of the annexed 
conditions he may proceed to en- 
force and for their breach he may 
claim compensation. Jefferys v. Boo- 
sey, 4 H. L. Cas. 816, 10 Reprint 681. 

Xdmlttd or auAlifled pnhUcatioii 
see infra i 47. 

24. De Bekker v. Frederick A. 
Stokes Co., 168 App. Div. 452, 153 
NYS 1066 [mod on other grounds 
157 NYS 576 (aff 219 N. Y. 573 mem. 
114 NE 1064 mem)]. See also infra 
§ 62. 

[a] Xeatzlcted coimnniil cation of 
news itomiB^— -It is competent for a 
news agency to collect information 
from a public source and transmit it 
to subscribers to whom it is new 
on the terms that they shall not 
communicate it to third parties; and 
the court will Interfere by injunc- 
tion to restrain a subscriber from 
communicating such information to 
a third party in breach of his con- 
tract, and also to restrain a third 
Earty from inducing a subscriber to 
reak his contract by supplying him 
with such information with a view 
of publication. Exchange Tel. Co. v. 



Central News. [1897] 2 Ch. 48. See 
also supra § 21. 

25. See infra I 42. 

26L Folsom v. Marsh, 9 F. Cas. 
No. 4,901. 2 Story 100 (where the 
owner of Washington's papers who 
obtained title from his legatee, was 
granted an injunction against an in- 
fringing edition); Palmer v. De Witt. 

47 N. Y. 532. 7 AmR 480; Thompson 
V. Stanhope, Ambl. 737. 27 Reprint 
476; Queensberry v. Shebbeare, 2 
Eden 329. 28 Reprint 924 (where a 
copy of Lord Clarendon's history was 
adjudged to be the property of his 
descendants nearly one hundred 
years after his death); Webb v. Rose 
fcit Millar v. Taylor, 4 Burr. 2308, 
2330, 98 Reprint 201]. 

[a] A heanMt of "aU my 1>ooks'' 
includes manuscript notes. Willis v. 
Curtols, 1 Beav. 189, 17 EngCh 189, 

48 Reprint 911. 

. 27. See Assignments 9 1- 

[a] *'An aailgne* inolndes any 
person in whom the Interest of the 
author before publication is vested, 
whether such interest is acquired by 
sale, gift, bequest, or by operation 
of law." 8 Halsbury L. Eng. p 187. 

28. Power v. Walker, 3 M. & S. 
7, 105 Reprint 514. See also infra 
§ 247. 

ral iratax« . of partial assign- 
xneni. — (1) It has been said, in a 
suit in equity, where the foreign 
proprietor of a drama had assigned 
to plaintiff the right to produce the 
play on the stage within the United 
States, that the transfer could not be 
regarded as otherwise than only a 
partial assignment, on which a suit 
could not be maintained at law in 

Slaintiff's own name. But it was 
eld that, in a proceeding in equity, 
a limited local or other partial as- 
signment, if made for a valuable 
consideration by a person whose 
transfer of the whole interest would 
have passed proprietorship, is car- 
ried into effect whether it would 
have been otherwise or not at law. 
Keene v. Wheatley. 14 F. Cas. No. 
7,644, 9 AmLR 33. (2) "It is said, 
in Jefferys v. Boosey, 4 H. L. Cas. 
815, 978, 10 Reprint 681, that copy- 
right was indivisible, and that the 
owner could not assign a part of the 
right, as to print in a particular 
place or country, or do anything less 
than assign the whole right given 
by the English law. . . . But 
whether the instrument is called a 
transfer or a license is not material. 
The plaintiff has, for a valuable con- 
sideration, acquired the right to the 
first publication of this drama, as 
well as the right to represent the 
same upon the stage in the United 
States, and it is a right of pecuni- 
ary value. . . . But the plaintiff, 
under his transfer, might restrain 
the author, as well as every other 
person, from publishing the work 
within the United States to his 
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by oral contract.* The copyright law of the United 
States does not prevent the parol transfer of what- 
ever right a person has in a work before the taking 
out of the statutory copyright.^ The requirement 
of a writing contained in the statute refers exclu- 
sively to assignments of copyrights as distinguished 
from the common-law right. 

[i 36] 4. When Title Passes. The time when 
title passes depends on the intention of the parties,'^ 
as shown by a construction of their contract," and 
the facts and circumstances of the transaction.^ 
Where the work is produced by an employee hired 
.to produce it, title vests in the employer as the work 
comes into existence and is never in the employee.^ 
Where the author is an independent contractor 
rather than an employee, subject to any governing 
provision in the contract, title vests on delivery to, 
and acceptance by, the assignee.** 



[$ 37] 6. Perfomiing Licenses. Since mere pei^ 
formance, even in public and for profit, does not 
constitute a general publication,'^ although a con- 
trary rule formerly prevailed in England,'* the 
owner of an unpublished dramatic,*® or other like 
work,^ may grant performing lieenses in the exclu- 
sive enjoyment of which his licensee will be pro- 
tected, subject to the terms and conditions of his 
license contract.^^ Such licenses may be restricted 
to performances within prescribed territorial lim- 
its,*' or within a specified period of time,** and such 
other conditions as the parties agree on may be 
imposed.** A license to produce a play in specified 
territory for a stated term is not exclusive unless 
so expressed.** An exclusive license to produce a 
play is violated by the author's production of it in 
moving pictures.*' A license to produce a work on 
the stage does not include a right to publish it in 



Prejudice." Palmer v. DeWitt, 47 N. 
. 532, 541, 7 AmR 480. 

29. Callaghan v. Myers. 128 U. S. 

617. 9 set 177, 82 L. ed. 647; White- 
Smith Music Pub. Co. V. Apollo Co., 
139 Fed. 427 [aff 147 Fed. 226, 77 
CCA 368 (aff 209 U. S. 1. 28 SCt 319, 
52 L. ed. 655. 14 ApnCas 628)1; 
Black V. Henry G. Allen Cq^ 42 Fed. 

618. 9 LRA 433; Carte v. Evans, 27 
Fed. 861: Bartlett v. Crittenden, 2 
F. Cas. No. 1,076. 5 McLean 32; Law- 
rence V. Dana. 15 F. Cas. No. 8,136, 
4 Cliff. 1; Little v. Gould. 15 F. Cas. 
No. 8,894. 2 Blatchf. 165- Parton v. 
Prang, 18 F. Cas. No. 10,784. 8 Cliff. 
537; Palmer v. De Witt, 47 N. Y. 
532. 7 AmR 480: Tarns v. Wltmark, 
30 Misc. 293. 63 NYS 721 faff 48 App. 
Dlv. 632 mem, 68 NYS 1117 raem]; 
Oertel v. Wood. 40 HowPr (N. YJ 
10 (painting;): Cocks v. Purday, 5 C. 
B. 860. 57 E(:L 860. 136 Reprint 1118: 
Turner v. Robinson. 10 Ir. Ch. 121 
[aff 10 Ir. Ch. 510]. 

[a] Analotry to othar perflonal 
property. — "Personal property is 
transferable by sale and delivery, 
and there is no distinction in that 
respect. Independent of statute, be- 
tween literary property and property 
of any other description." Parton ▼. 
Prang, 18 F. Cas. No. 10,784, 8 Cliff. 
537. 550. 

A0sigiun«nt« generally see Assign- 
ments i 66. 

30. Callaghan v. Myers, 128 U. S. 

617, 658, 9 SCt 177, 32 L. ed. 547; 
Black V. Henry G. Allen Co., 42 Fed. 

618, 9 LRA 483; Lawrence v. Dana, 
15 F. Cas. No. 8.136. 4 Cliff. 1; Little 
V. Gould. 16 F. Cas. No. 8,894, 2 
Blatchf. 165. 

"While, after the obtaining of a 
coyrlght, a written assignment may 
be necessary to convey title to It, 
or a written license to give a right 
to reproduce copies of the copy- 
righted book, we perceive no reason 
why Myers or Myers & Chandler 
could not become the owners by 

Sarol transfer of whatever right Mr. 
'reeman, prior to the taking of the 
copyright, had ta convey. While the 
work was in manuscript no written 
transfer of such manuscript from 
Mr. Freeman was necessary, because 
the copyright had not yet been 
taken.'* Callaghan v. Myers, supra, 
[a] Under former copyrlgbt ftot. 
— The Copyright Act of 1831 (4 U. S. 
St. at L. 436 c 16 | 9) made a writ- 
ten instrument, signed by the author 
or legal proprietor In the presence 
of two credible witnesses, necessary 
to a lawful authority in another to 
print or publish any manuscript 
whatever. But it was held that a 
painting did not come within this 
requirement, and that the common- 
law property of the painter in his 
work passed without a written as- 
signment. Parton v. Prang, 18 F. 
Cas. No. 10.784. 3 Cliff. 587. 

31. ABslgnin«nt of copyxiglit see 
infra i 249. 

39. See cases infra this section. 
33. OoBBtmction of assigBniMLts 
see Assignments 9$ 116-118. 



34. See Assignments 9 116. 

86. Edward Thompson Co. v. 
Clark, 109 NYS 700. 

"If a vendor sells future acquisi- 
tions — in this case, musical composi- 
tions at the time unwritten — the 
equitable title to the property at- 
taches the moment it comes into ex- 
istence and vests in the grantee." 
Harms v. Stem, 229 Fed. 42, 48, 49, 
145 CCA 2Jcit (iycj. 

Title Mi betwean Mnployar aaA em- 
ployee see supra 9 29. 

38. Dielman v. White. 102 Fed. 
892; Clemens v. Press Pub. Co., 67 
Misc. 183, 122 NYS 206 (tiUe passes 
and author entitled to agreed price 
on acceptance by publisher). 

ra] Ooatract for encyolopsdia 
article^— "He agreed that the com- 
pany should become the sole owner 
of the copyright of said article, 
when it was written and delivered; 
and subsequently he wrote and de- 
livered it. Under these circum- 
stances he was not the owner of the 
literary property, nor entitled to 
maintain this suit for a trespass 
upon such property." American Law 
Book Co. V. Chamberlayne, 165 Fed. 
813. 817, 91 CCA 281. 

37. See Infra 9 51. 

38. See infra 9 51. 

38. Bouclcault v. Fox, 8 F. Cas. 
No. 1,691, 5 Blatchf. 87: Palmer v. 
De Witt, 47 N. Y. 532. 7 AmR 480; 
Frohman v. Fitch, 164 App. Div. 
231, 149 NYS 633; Fleron v. Lackaye, 
14 NYS 292. 

[a] The payment of a Judgment 
for da m a g es recovered in an action 
for Infringement of a play, in which 
the price of a license is made the 
measure of damages, does not confer 
a license on defendant to represent 
such play, merely because the value 
of the license was made the measure 
of such indemnity. Keene v. Clarke, 
28 N. Y. Super. 38. 

40. Universal Film Mfg. Co. v. 
Copperman, 218 Fed. 577, 134 CCA 
305 raff 212 Fed. 301]. 

[a] Where a scenario and a photo- 
plasr were not published or copy- 
righted the owner could perform the 
play, or license others to perform it, 
without prejudice to its common- law 
ownership. Universal Film Mfg. Co. 
V. Copperman. 218 Fed. 577, 134 CCA 
305 [aff 212 Fed. 301]. 

41. See cases supra notes 39, 40. 
48. Goldmark v. Kreling, 35 Fed. 

661, 13 Sawy. 310; Keene v. Wheatley, 
14 F. Cas. No. 7,644; Tompkins v. 
Halleck. 133 Mass. 82. 43 AmR 480. 
fal Bight to produce drama 
within partionlar territory^— One 
Robertson of London, produced a 
drama called "Play" and assigned to 
plaintiff the exclusive right and 
privilege of printing and publishing, 
acting and performing, representing 
and producing the play on the stage, 
licensing and permitting it to be 
printed, published, and acted, per- 
fornied and represented and produced 
?^ the stage, within and throughout 
the United States. Plaintiff, as such 
assignee, was protected In the en- 



joyment of the right so assigned. 
Palmer v. DeWltt, 47 N. Y. 532, 7 
AmR 480. 

43. Aronson v. Fleckensteln, 28 
Fed. 76; Fleron v. Lackaye. 14 NYS 

44. Herbert v. Fields. 152 NYS 
487 

4b. Hart v. Cort, 83 Misc. 44, 144 
NYS 627. 

[a] Season for mle^— "The lan- 
guage of the contract is plain and 
unambisruous. The defendant is 
given the right to produce the play 
with llmitatfon as to the time and 
place. If It had been Intended that 
a further limitation was to be 
placed upon the plaintiff's rights 
over the play In the meantime, words 
expressive of that Intention could 
and should have been embodied in 
the contract." Hart v. Cort, 83 Misc. 
44, 46, 144 NYS 627. 

[b] Ouitom. — (1) A contract grant- 
ing a license to produce a play within 
the United States and Canada dur- 
ing a limited term, without specify- 
ing whether the right to produce the 
play was exclusive or not. was not 
ambiguous so as to place on the 
licensor suing for the stipulated 
compensation the burden of snowing 
that it was not exclusive, because or 
an alleged custom that licenses for 
the production of a play by a well- 
known performer Is deemed exclusive 
within the territory and for the 
period for which it Is granted, since 
custom may be resorted to only to 
remove an ambiguity and not to 
create one. Hart v. Cort, 83 Misc. 
44. 144 NYS 627. (2) "The burden 
rested upon the defendant to prove 
the existence of such a well-known 
custom that the parties must have 
contracted with the intention and ex- 
pectation that it would apply to their 
contract. In my opinion, the de- 
fendant's evidence does not establish 
the existence of such a custom. If 
such a custom exists it is strange 
that all the licenses to produce a 
play upon which Judicial action has 
been sought, either to restrain the 
violation of defendant's exclusive 
right or to obtain damages for a 
violation thereof, have had the words 
*sole' or 'exclusive' Inserted before 
the words 'right to produce.* The 
fact that no reference to such a cus- 
tom Is made in the various text- 
books on the subject would in- 
ferentially negative its existence as 
an open and well-known custom in 
this particular business." Hart v. 
Cort. 83 Misc. 44. 46. 144 NYS 627. 

43. Frohman v. Fitch, 164 App. 
Dlv. 231. 149 NYS 633. 
_ ra] .A contract made before the 
time of moTing picttures, when neither 
party contemplated the production 
of a play in that form, granting ex- 
clusive performing rights In a play, 
excludes the right of the author to 
produce it as a motion picture photo- 
play. Frohman v. Fitch, 164 App. 
Dlv. 231, 149 NYS 633. 

Xoving piotnrea a« infringement 
of dramatlo xlglLta see Infra § 317. 
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print.^^ A perf onning license may be implied from 
the nature of the transaction.^ Whether or not a 
contract has been concluded, and the construction 
of it, depends on the ordinary principles of contracts 
generally.** 

[$ 38] 6. Bights Oonfened or Beserved.^ The 
precise extent of the rights conferred by an assign- 
ment, license, or contract relating to intellectual 
property depends on the intention of the parties,^^ 
to be arrived at by a construction of the transac- 
tion in accordance with the usual rules applicable 



to like transactions in respect to other personal 
' property.^* The author's common-law right to pub- 
lish or to restrict publication will not pass unless 
manifestly intended so to do." An assignment or 
reservation of the ** copyright" in an unpublished 
work includes the entire property therein, both com- 
mon-law and statutory.'^ A sale or a gift of a 
manuscript does not convey the literary property 
appearing therein or give any right over it to the 
transferee.^ The same is true of the transfer of a 
plate from which the work may be printed.^ The 



47. Macklin v. Richardson, Ambl. 
694, 27 Reprint 461. 7 ERG 66. 

48. Universal Film Mfg. Co. v. 
Copperman, 218 Fed. 677, 134 CCA 
305 faff 212 Fed. 801]. 

rat Sale of XUm as impllad llo«&s«. 
— ''When it sold a positive film, 
which was the only means of per- 
forming the play, it conferred the 
performing right on tlie purchaser 
and his assigns. No one. by virtue 
of that sale, would acquire the right 
to re-enact xhe play and take a nega- 
tive of it, or make, if that could be 
done, a new negative from the posi- 
tive film. This would be inconsistent 
with the Nordisk Company's com- 
mon-law property in the photoplay 
and with the mere performing right 
which it had conferred on the owner 
of the film. But exercise of the per- 
forming right by one or by many 
purchasers of positive films would 
be entirely consistent with the Nor- 
disk Company's common-law prop- 
erty in the play itself. The attempt, 
however, to annex a condition as to 
the use of the film after it was ab- 
solutely sold, was vain. Such con- 
ditions cannot be made to accompany 
an article throughout Its changes of 
ownership." Universal Film Mfg. Co, 
v. Copperman, 218 Fed. 677, 679, 134 
CCA 305 [aff 212 Fed. 801]. 

49. See generally Contracts i 46 
et seq. 

[a] Contract with playwrights- 
Defendant, the proprietor of a thea- 
ter, telegraphed to plaintiff, who had 
prepared a play for the stage: 
"What are your terms for Fernande 
[the play]? Can I produce it May 
7?'* ±»lalntlff answered: 'Twenty- 
dollars per night. You can announce 
it for May 7; if you conclude, will 
send scene plots to-night. Answer." 
Defendant replied: "Agreed to terms: 
piece announced for May 7; send 
manuscript and plots immediately." 
Plaintiff sent the manuscript and 
plot, but defendant did not exhibit 
the piece. It was held that a con- 
tract existed between the parties for 
the exhibition of the play on May 
7, and that plaintiff was entitled to 
recover the price named for one 
night, and no more. Schonberg v. 
Cheney, 8 Hun (N. Y.) 677, 67^. 6 
Thomps. & C. 200. 

50. Performing lio«iuieB see supra 
fi 37; in copyright cases see infra 
is 256-259. 

51. See cases infra this section 
passim. 

f2. Paige V. Banks. 13 Wall. <U. 
S.) 608, 20 L. ed. 709; Dam v. Kirk 
la Shelle Co.. 175 Fed. 902, 99 CCA 
392, 41 LRANS 1002, 20 AnnCas 1173 

J aff 166 Fed. 689]. See Contracts 
481 et seq. 

[a] Unplled resenratioiifl; sale to 
perlodioaL — "While it is probable 
that an author in assigning the right 
to publish and vend nis work may 
retain and reserve the rights of 
translation or dramatization (Ford 
V. Charles K. Blaney Amusement Co., 
148 Fed. 642), a sale or assignment 
without reservation would seem 
necessarily to carry all the rights 
incidental to ownership. And a 
transaction in which an author de- 
livers his manuscript and accepts a 
sum of money *in full payment for 
story' cannot be regarded as a sale 
with reservations. The courts can- 
not read words of limitation into a 



f transfer which the parties do not 
choose to use." Dam v. Kirk la 
Shelle Co., 176 Fed. 902, 904, 910, 99 
CCA 392, 41 LRANS 1002. 20 Ann 
Cas 1173 [aff 166 Fed. 689] (in this 
■case Ward, J., dissenting, said: "I 
think, however, that sending a story 
to a periodical and receiving back a 
check for the same is as consistent 
with selling the story for publication 
in the periodical only as it is with 
selling it outright If to this be 
added a receipt for the check as pay- 
ment in full for the story, the case 
is not advanced. A receipt is always 
open to explanation"). 

[b] Aiwgnmwit of tlie ziglit to 
print and puMiflb cartoons and to 
have them copyrighted, reserving 
dramatization rights to the author, 
did not authorize the assignee to 
copyright a drama or play based on 
the cartoons or the situations therein 
depicted, whether written at the time 
of the assignment or thereafter. 
Outcault v. Lamar, 136 App. Div. 110, 
119 NYS 930. 

[c] ABlgnnient of dglit to pro- 
dnoo plagr^— An unqualified assign- 
ment, made in England, of the right 
to produce a play, in consideration of 
a royalty for each time it should be 
produced in London or elsewhere, 
was held to carry the right of per- 
formance In the United States, al- 
though the assignors did not intend 
such effect. Ward v. Moss, N. Y. 
Daily Reg, March 23, 1881. 

[d] Agmtoj and not proprietor- 
ship was created by a contract con- 
strued as evidencing that intent. 
Daly V. Stetson, 118 N. Y. 269, 23 NB 
369. 

[e] State reporta^— The statute of 
New York requires the copyright in 
the notes, etc., of the reports of the 
decisions of the court of appeals to 
be taken out by the state secretary 
in the name and for the benefit of 
the state. An agreement made by 
the secretary and the state reporter 
with certain publishers for the pub- 
lication of the reports, and transfer- 
ring to them the exclusive benefit of 
the state's copyright in the matter 
furnished by the reporter, did not 
convey to them the legal right to 
the manuscript of a volume of re- 
ports prepared by such reporter after 
he had ceased to be reporter, al- 
though composed in part of decisions 
made during his continuance In 
office. Little v. Hall, 18 How. (U. S.) 
166. 16 L. ed. 328. 

53. Stephens v. Cady, 14 How. (U. 
S.) 528, 14 L. ed. 628. 

64. American Law Book Co. v. 
Chamberlyne. 166 Fed. 818, 91 CCA 
281; Werckmeister v. American Lith. 
Co., 142 Fed. 827, 829; Press Pub. 
Co. V. Monroe, 73 Fed. 196, 19 CCA 
429, 61 LRA 353 [app dism 164 U. S. 
105. 17 set 40, 41 L. ed. 367]; Ward 
v. Long. [19061 2 Ch. 560. 

"The thing transferred by Mr. 
Sadler to Mr. Werckmeister was the 
copyright, by which he meant what- 
ever common-law copyright Mr. Sad- 
ler had and whatever statutory copy- 
right Mr. Werckmeister might ne 
enabled to obtain in any of the 
countries In the world. It might well 
be that the laws of some countries 
would enable him to obtain a copy- 
right, and of others not." Werck- 
meister v. American Lith. Co.. supra. 

[a] Bnla appliod^— A court re- 



porter furnished reports to certain 
publishers under an agreement "to 
rumlsh. in manuscript, the reports 
of said court for publication." and 
that the publishers "shall have the 
copyright of said reports to them 
and their assigns forever" vests the 
absolute right of property of the 
manuscripts in the publishers, and 
does not merely assign a copyright 
of fourteen years. Paige v. Banks, 

13 Wall. (U. S.) 608, 614, 20 L. ed. 
709 faff 18 P. Cas. No. 10,671, 7 
Blatchf. 152]. 

B5. Stephens v. Cady, 14 How. (U. 
S.) 628. 530. 14 L. ed. 528; Bartlett 
V. Crittenden, 2 F. (2aa. No. 1,076, 6 
McLean 32. 41; Carter v. Bailey. 64 
Me. 468, 18 AmR 278; Queensberry v. 
Shebbeare, 2 Eden 829, 28 Reprint 
924. 

"To make a gift of a copy of the 
manuscript is no more a transfer 
of the right or abandonment of it, 
than it would be a transfer or an 
abandonment of an exclusive right 
to republish, to give the copy of a 

f>rinted book.'* McLean, J., in Bart- 
ett v. Crittenden, supra. 

"Even the transfer of the manu- 
script of a book will not. at common 
law, carry with it a right to print 
and publish the work, without the 
express consent of the author, as the 
property in the manuscript, and the 
right to multiply the copies, are two 
separate and distinct interests.*^ 
Stephens v. Cady. supra. 

[a] Bnla applied^— (1) An injunc- 
tion was granted to restrain the 
firinting of Lord Clarendon's unpub- 
Ished History of the Reign of Char- 
les II, which had been given by his 
son, the second Lord Clarendon, to 
Mr. Owlnn, under whom defendant 
claimed, but not with the intention 
that he should publish it. Queens- 
berry V. Shebbeare, 2 Eklen 329, 28 
Reprint 924. (2) Southey did not 
lose his rights in his manuscript by 
letting it remain twenty-three years 
in the possession of a bookseller. 
Southey v. Sherwood, 2 Meriv. 436, 
35 Reprint 1006. 

Ckypyxigbt oatiMi see infra Sfi 67, 
246. 

58. Stevens v. Gladding, 17 How. 
(U. S.) 447. 16 L. ed. 166; Stephens 
v. Cady, 14 How. (U. S.) 628, 531, 

14 L. ed. 628; (^rter v. Bailey, 64 
Me. 468, 18 AmR 278. 

"Lord Mansfield observed, in Millar 
V. Taylor, 4 Burr. 2308. 2396. 98 Re- 

Firlnt 201, that 'no disposition, no 
ransfer of paper upon which the 
composition Is written, marked, or 
impressed, (though it gives the 
power to print and publish,) can be 
construed a conveyance of the copy, 
(by which he means copy-right, as 
appears from a previous part of his 
opinion.) without the author's ex- 
press consent "to print and publish," 
much less against his will.' Now. it 
seems to us, that the transfer of the 
manuscript of a book by the author 
would, of itself, furnish a much 
stronger argument for the inference 
of a conveyance of the right to mul- 
tiply copies, than exists in the case 
of a transfer of the plate in ques- 
tion, or of the stereotype plates, as 
the ideas and sentiments, or in other 
words, the composition and substance 
of the work, is thereby transferred. 
But the property in the copy-right is 
regarded as a different and distinct 



Forlator oases, dovotopmaatd and tlungoa in the law see cumulative Annotations, same title, page and note number. 
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sale of a work of art, as a picture or a piece of 
sculpture, does not earry with it the right of re* 
production or the right to license another to make 
copies or to secure a copyright, unless such was the 
evident intent of the parties; such right the artist 
retains.^^ A mere licensee has no right to license 
performances by others unless so authorized by the 
terms of his license.*^ A contract to write an article 
for a publisher may ini^ly a contract to publish the 



manuscript if accepted."" And in such case if it is 
not published the author may rescind, and, on ten- 
dering back the price, he may recover his manu- 
script.^ In the case of an absolute unrestricted 
transfer of the entire property right, the assignee 
takes all the rights which the author originally had, 
and may do with respect thereto anything which 
the author might have done,"^ free from any control 
or right of dictation by the author."" Such assignee 



rlffht. wholly detached from the 
manuscript, or any other physical 
existence, and will not pass with the 
manuscript unless Included by ex- 
press words in the transfer." Ste- 
phens V. Cady, supra. 

Oopyzlglit OMIM see infra | 67. 

67. Dielman v. White, 102 Fed. 
892; Werckmelster v. Pierce, etc., 
Mfg. Co.. 68 Fed. 446 [rev on other 
grounds 72 Fed. 64. 18 CCA 431]. 

ral Work ezecnted oa ooBunlssioa. 
-—''If the commission to produce a 
work of art ordinarily imports per- 
mission to take out a copyright 
therein, so that the patron, may be 
excluded from reproducing it, then 
this contract made between the 
United States and the complainant 
permitted him to take out a copy- 
right in this mosaic. If, on the other 
hand, as I believe, the commission 
to produce a work of art importa 
unrestricted right of reproduction in 
the patron, then this contract made 
between the complainant and the 
government, in and of itself, im- 
ported a denial of the complainant's 
copyright. See Parton v. Prang. 18 
F. Cas. No. 10,784, 3 Cliff. 637. It is 
unnecessary to decide what would be 
the result of a purchase and sale of 
a picture, already copyrighted when 
the contract was first entered into. 
While, however, an accepted com- 
mission to paint a picture ordinarily 
imports an unrestricted right of re- 
production in the patron, it is doubt- 
less possible, by apt expressions in 
the contract, for the artist to retain 
the copyright for himself." Dielman 
V. White, 102 Fed. 892. 896. 

fb] Asslgimieiit of palattnir coa- 
•tmsd. — If the sale of a painting is 
an absolute and unconditional one, 
and the painting Is absolutely and 
unconditionally delivered to the pur- 
chaser, the whole property passes to 
the purchaser, including tne right of 
reproduction and publication, unless 
the same is protected by copyright. 
Hence, in a case where it appeared 
that the complainant, an artist, for 
a valuable consideration sold a pic- 
ture which he had painted to the 
vendor of the respondent, and that 
the same was delivered by the com- 
plainant to the purchaser uncondi- 
tionally and without any reservation, 
and that the purchaser from the com- 
plainant in like manner sold the 
picture for a valuable consideration 
to the respondent, and he delivered 
the same to the respondent uncondi- 
tionally and without any reservation. 
It was held that defendant acquired 
the right to reproduce copies of the 
T)aincing. Parton v. Prang, 18 F. Cas. 
No. 10,784, 3 Cliff. 637. 

68. Heme v. Liebler, 73 App. Div. 
194, 76 NTS 762. 

[a] lklceiui« to prodndag man- 
agWir— Where a contract between the 
author of a play and a theatrical firm 
provided that the firm should have 
the exclusive right to produce the 
play for a certain period, during 
which it was not to be published in 
any manner, but was to remain in 
manuscript, and to be used only for 
production by the firm who should 

Sroduce the play continuously during 
lie prescribed period; that the actors 
were to be subject to the author's 
approval, and the play was to be 
produced only in flrst-class theaters; 
and that on termination for any 
cause, all rights in the play were to 
revert to the author, it was held that 
the firm had the right to produce the 
plav only with companies organized 
Dy itself, and no right to license othpr 



theaters or stock companies to pro* 
duce it, although such licensing was 
for the purpose of avoiding heavy 
losses. Hame v. Liebler, 78 App. 
Div. 194, 76 NTS 762. 

09. Morang v. Le Sueur, 45 Can. 
S. C. 96. AnnCasl912B 602. 

[a] Ooafltraetloii of ooatraot-p— 
*'In the absence of English author- 
ities on the subject, I referred to the 
French books which treat at great 
length of such contracts as we are 
now considering. The majority of 
French writers, and among them 
some of the most eminent, such as 
Pardessus, held that the obligation to 
publish is always to be considered as 
an implied term in every contract for 
the purchase of the manuscript of a 
book; but admitting with the minor- 
ity that a contract might be drawn 
which would transfer the whole prop- 
erty in the manuscript to the pur- 
chaser so that it would be in his 
power to retain it in his possession 
for his own personal use, all the 
French authorities admit that where, 
as in the present case, the parties 
have chosen to leave so much to in- 
tendment and implication, the court 
should give to the contract a con- 
struction wide enough to include the 
obligation to publish, that being, 
generally speaking, the more prob- 
able intention of the parties, as it 
was in this case their admitted In- 
tention at the inception of their 
negotiations. See Pandectes Fran- 
caises. vbo. Propri6t6 littCraire, Nos. 
1912 and 1913, Pouillet. Propri6t6 
Utttfraire, 2nd ed.. No. 308. . . . It 
cannot be denied that by the appel- 
lant's refusal the respondent was de- 
prived of the chief consideration 
which moved him to write the manu- 
script, that is the benefit to his lit- 
erary reputation resulting from pub- 
lication. Tindal C. J. In Planch6 v. 
Colbum, 8 Bing. 14. 21 ECL. 424, 131 
Reprint 305, 6 C. & P. 58. 24 ECL 
462. . . The whole question 

rests upon the construction of the 
contract and not upon any special 
rights of either authors or publishers 
apart from contract." Morang v. Le 
Sueur, 46 Can. S. C. 96, 98. 108. Ann 
Ca8l912B 608 (per Davis, J.). 

00. Morang v. Le Sueur, 46 Can. 
S. C. 95, AnnCa6l912B 602. 

61. Dam v. Kirk la Shelle Co., 176 
Fed. 902, 99 CCA 392, 41 LRANS 1002, 
20 AnnCas 1173 [aff 166 Fed. 589]; 
American Law Book Co. v. Chamber- 
layne, 165 Fed. 313, 91 CCA 281; Mal- 
lory V. Mackaye, 86 Fed. 122 [mod 
on other grounds 92 Fed. 749, 34 CCA 
6631; De Bekker v. Frederick A. 
Stokes Co.. 168 App. Div. 462. 168 
NTS 1066 [mod on other grounds 167 
NTS 676 (aff 219 N. T. 673 mem, 114 
NE 1064 mem)]' Jones v. American 
Law Book Co.. 126 App. Div. 519. 109 
NTS 706; Hackett v. Walter. 80 Misc. 
840, 142 NTS 209; Carlton Illus- 
trators V. Coleman, [1911] 1 K. B. 
771; In re Jude's Musical Composi- 
tions. [1907] 1 Ch. 651: Ward v. Long, 
[1906] 2 Ch. 650; Ward v. Beeton, 
L. R. 19 Eq. 207; Cox v. Cox. 11 Hare 
118, 45 EngCh 118. 68 Reprint 1211; 
Lee V. Oibbings, 67 L, T. Rep. N. S. 
268 

[a] Bold appUed^— (1) "Before 
passing on. let me inquire what has 
been assigned to them? On that I 
can have no hesitation for a moment. 
They stipulated to give 200r£l for the 
complete copyright. It appears that 
they did contemplate the production 
of this book in a serial form. They 



did not fulfil that Intention. They 
thought It better not to do so. If I 
am right, they were masters of the 
position. They might do as they 
pleased, and they did not publish it 
in serial form. I cannot see my way 
to cutting down the words 'complete 
copyright' so as to Include any one 
form or any number of forms and 
exclude any others. It seems to me 
that the writer of that letter used 
words which were of the most com- 
prehensive description, and they have 
only one meaning, namely, that they 
were to have the entire copyright.^' 
Ward V. Long. [1906] 2 C!h. 550, 568. 
(2) "Construfng the agreement with 
reference to the surrounding circum- 
stances, as we are entitled to do, I 
am satisfied that its subject-matter 
was not the copyright, but the sole 
and exclusive right of printing and 
publishing certain existing works in 
volume form, and perhaps, though I 
am more doubtful as to this, in their 
existing form, namely, as a series. 
That right is entirely different from 
the copyright in the series. If the 
copyright were assigned, that would 
grive the assignee the full power of 
publishing the various compositions 
included in any way he chose, either 
separately or together, or in part." 
In re Judd's Musical Compositions, 
[1907] 1 Ch. 661. 661. 

ea. Paige V. Banks, 13 Wall. (U. 
S.) 608. 20 L. ed. 709; American Law 
Book Co. V. Chamberlayne, 165 Fed. 
318, 91 CCA 281: Jones v. American 
Law Book Co., 125 App. Div. 519, 109 
NTS 706; Clemens v. Press Pub. Co.. 
67 Misc. 183, 185. 122 NTS 206; Ward 
▼. Beeton, L. R. 19 Eq. 207; Archbold 
v. Sweet, 6 C. & P. 219. 24 ECL 535; 
Cox V. Cox, 11 Hare 118, 45 EngC^h 
118, 68 Reprint 1211; Qollancz v. 
Dent. 88 L. T. Rep. N. S. 858; Lee v. 
Oibbings, 67 L. T. Rep. N. S. 263. 

"Title to the manuscript having 
passed by the completed contract, 
made on August 3, 1909, the defend- 
ant was not obligated to publish it at 
all, nor could plaintiff compel or pre- 
vent its publication, with or without 
his name. The objections, refusals 
and wishes of the plaintiff after part- 
ing with the title in the property 
may betray the eccentricities of the 
author, but they have no greater 
weight in law than the wishes of a 
stranger to the transaction after it 
was consummated." Clemens v. 
Press Pub. Co., supra (per Gavegan, 
J.). 

[a] anoyoloptdla artlole«-« (1) 
Plaintiff contracted to write an 
article on the law of evidence, and to 
deliver the same for a stated com- 
pensation to defendant for publica- 
tion in its cyclopedia. Defendant 
was to become owner of the copy- 
right, plaintiff reserving only the 
right to make use of the material and 
memoranda collected by him in any 
manner which did not infringe on 
or interfere with such copyright. 
Plaintiff wrote and delivered only 
part of the article which defendant 
revised, completed, and published 
with a truthful statement of author- 
ship and editorship. When the 
manuscript was written and de- 
livered plaintiff ceased to have any 
literary property therein and could 
not maintain trespass because of the 
manner in which the article was pub- 
lished. American Law Book Co. v. 
Chamberlayne, 165 Fed. 313, 91 CCA 
281 [dlst Press Pub. Co. v. Monroe, 
73 Fed. 196, 19 CCA 429. 51 LRA 
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may publish or refrain from publishing,^ or he may 
publish only a part and not the whole^^ or he may 



publish with additions, changes, and revisions,*^ with 



858 (app dlsm 164 U. S. 106, 17 SCt 
40, 41 L. ed. 367)]. (2) An author 
of an encyclopedic article who has 
transferred the entire property 
therein to the proprietor of the en- 
cyclopedia cannot restrain publica- 
tion of it without his name as 
author. Jones v. American Law Book 
Co.. 125 App. Div. 519, 109 NYS 706. 

(bj Oontrazy view-— "I cannot 
asrree that the sale of the manuscript 
of a book is subject to the same rules 
as the sale of any other article of 
commerce, e. g., paper, i^rain or lum- 
ber. The vendor of such things loses 
all dominion over them when once 
the contract is executed and the pur- 
chaser may deal with the thing 
which he has purchased as he 
chooses. It is his to keep, to alien- 
ate or destroy. But it will not be 
contended that the publisher who 
bought the manuscript of *The Life 
of Gladstone,' by Morley, or of Crom- 
well by the same author, might pub- 
lish the manuscript, having paid the 
author his price, with such emenda- 
tions or additions as might per- 
chance suit his political or religious 
views and give them to the world as 
those of one of the foremost pub- 
licists of our day. Nor could the 
author be denied by the publisher 
the right to make corrections, in 
dates or otherwise, if such correc- 
tions were found to be necessary for 
historical accuracy; nor could the 
manuscript be published in the name 
of another. After the author has 
parted with his pecuniary interest in 
the manuscript, he retains a species 
of personal or moral right in the 
product of his brain. Lyon Cien, 
note to Sirey, 1881. 1.25." Morang 
V. Le Sueur, 45 Can. S. C. 95, 97. 
AnnCasl912B 602. See also supra 
S 24. 

Bxoliudv* oontrol of ajothor see 
supra 9 6. 

63. Clemens v.' Press Pub. Co., 67 
Misc. 183. 122 NTS 206; Hole v. Brad- 
bury, 12 Ch. D. 886, 895. Compare 
Morang v. Le Sueur. 45 Can. S. C. 
95, AnnCasl912B 602 [dlsm app 20 
Ont L. 594. 16 OntWR 705] (holding 
that on refusal of an employer to 
publish, the author is entitled to re- 
scind and to recover the manuscript. 
Strong dissenting opinions were de- 
livered). 

"If the copyright had passed, it 
would have placed It in the absolute 
power of the firm and their suc- 
cessors to publish or not to publish 
the book." Hole v. Bradbury, supra. 

"An assignment of copyright im- 
poses no obligation on the part of 
the assignee to publish, unless it is 
a term of the agreement that the 
work shall be published by him. 
This is so even when the only con- 
sideration for the assignment is pay- 
ment by royalty or a share of the 
profits." 8 Halsbury L. Eng. d 169. 

[a] &nl« applied^— Plaint ifC as- 
signed his copyright in certain songs 
to the defendant company in consid- 
eration of a royalty to be paid on 
every copy sold by the company. 
The songs were published in the 
Weekly Dispatch with the knowledge 
and approval of the defendant com- 
pany, and the plaintlfC sought to re- 
cover royalties in respect of the pub- 
lication and sales of the songs by 
the proprietors of the newspaper. 
Warrington, J., held that the assign- 
ment of copyright was unconditional, 
except as to payment of royalties on 
sales by the defendant company, 
which was under no obligation to 
publish the songs; and that plaintiff 
was not entitled to royalties on sales 
made by third persons, who were not 
agents of the defendant company. 
Nicholls V. Amalgamated Press. 
ri907} (unreported, stated in 8 Hals- 
bury L. Eng. p 159). 

64. In re Jude's Musical Composi- 



tions, [1907] 1 Ch. 661; Lee v. Qlb- 
bings, 67 L. T. Rep. N. S. 263. 264. 

"There is no law compelling a man 
to publish the whole work, because 
he nas the copyright in the whole 
work, nor can ne be prevented from 
publishing extracts from the work; 
whether it is right for him to publish 
extracts without saying that they 
are extracts, whether he can publish 
the work in a mutilated form with- 
out indicating in the text that the 
work has been mutilated, is a ques- 
tion to my mind of some difficulty, 
but the Question resolves itself into 
this: Does he thereby injure the au- 
thor's reputation? what is the au- 
thor's remedy, his remedy in law? 
His remedy in law, is, I think, un- 
doubtedly libel or nothing." Lee v. 
Gibbings. supra (per Kekewich, J.). 

"A serious question was then ad- 
verted to — but it is one which does 
not arise in this case — ^how far a 
party who had purchased a manu- 
script has a right to alter it, and 
produce it in a mutilated form? how 
far, in a case in which the property 
has completely passed, it is to be as- 
similated to a case or goods sold and 
delivered, and thenceforward in the 
complete dominion of the purchaser? 
A qualified contract may be made; 
an essay may be supplied to a maga- 
zine or an encyclopaedia, on the un- 
derstanding that it is to be published 
entire; and it may be accepted by the 
editor, and paid for as what it pur- 
ports to be. In the instance of an 
essay which has been accepted in 
that shape, the question might arise 
whether any curtailment could be 
allowed under that special contract. 
But here there is no such special 
contract. The contract is that the 
Plaintiff shall supply the Defendant 
with the matter which is required, in 
such a form a^ to enable the Defend- 
ant to publish it as his own. I can 
find no circumstances from which 
any such special contract as I have 
mentioned can be inferred. The 
Plaintiff has indeed sought to make 
it a stipulation that his contribution 
of the legal materials shall not be 
published otherwise than entire; but 
this stipulation has no foundation in 
the original contract, upon which his 
case rests. It may well be that this 
part of the work may suffer in value 
from the alterations made by the De- 
fendant; but no one will probably 
expect to find the law set forth with 
any great amount of precision in a 
work issued by a house agent for the 
guidance of his customers In deal- 
ings of a simple character. If any 
such mistakes should occur in the 
legal portion of the work as the 
Plaintiff apprehends, he will have the 
remedy in his own hands, by correct- 
ing the errors in a subsequent work, 
in which he may publish his treatise 
in a distinct form." Cox v. Cox, 11 
Hare 118, 124, 45 EngCh 118, 68 Re- 
print 1211. 

66. American Law Book Co. v. 
Chamberlayne, 165 Fed. 813, 91 CCA 
281; Carlton Illustrators v. Coleman, 
[1911] 1 K. B. 771; Ward v. Beeton, 
L. R. 19 Eq. 207; Sweet v. Benning, 
16 C. B. 459. 81 ECL 459, 139 Reprint 
838; Arch bold v. Sweet, 5 C. & P. 219, 
24 ECL 535; Cox v. Cox. 11 Hare 118, 
46 EngCh 118. 68 Reprint 1211. 

[a] Dnunatio oompoBitioii. — "This 
agreement conveyed in specific terms 
the entire title in the play to the de- 
fendant Walter. As the owner 
thereof he was free to change, recast 
and modify to any extent its con- 
tents. He had a right to contract 
for the production of the play in any 
form he desired." Hackett v. Walter, 
80 Misc. 840, 341, 142 NTS 209. 

[b] Where aa author fails to com- 

f^letfd a sttxlal, in breach of contract 
he publisher may complete it by 
employing another author. Stiff v. 



Cassell, 2 Jur. N.. S. 348. 

[c] Owner not editor saprem*^— 

(1) The proprietors of the copyright 
In a journal are not bound to insert 
any articles which the editor may 
think fit, and the court has refused 
to restrain them by injunction from 
interfering with the editor, or from 
inserting, altering, or omitting 
articles which he thought advisable 
to be inserted therein. Crookes ▼. 
Petter, 6 Jur. N. S. 1131, 1138 (where 
the court said: "I am not aware of 
any case In which the Court has 
sanctioned any such doctrine as that 
attempted to be laid down. It ap* 
pears to me that it would lead to a 
great amount of difficulty if the 
owners of a copyright in a journal 
were bound to insert everything 
which the editor thought fit. Every 
one would allow that they would not 
be bound to Insert any libellous mat- 
ter. How Is the Court to draw the 
line, and to determine how far the 
owners of the copyright may inter- 
fere with the discretion of the 
editor? I have heard nothing suflT- 
ciently strong to induce me to say 
that I ought to grlve over the journal 
entirely to the control of the plain- 
tiff, and restrain the defendants from 
altering the article which he may 
contribute to the Journal. The mat- 
ter resolves itself into this — if the 
defendants unduly interfere with the 
functions of the editor, or he improp- 
erly introduces matter which is in- 
jurious to the journal, the best course 
is to have it settled by an action at 
law, and to leave it to a jury to de- 
termine the amount of the damages"). 

(2) "He had absolutely sold to the 
Plaintiffs the right to use the name of 
'Beeton' s Annual, and if he was so 
very anxious that nothing should be 
published under his name which had 
not received his sanction, the contract 
should have gone much beyond what 
it did; and he should have said that 
with regard to 'Beeton's Annual' he 
should be the editor of it, and should 
have the control of it, and nothing 
should be inserted In it of which he 
did not approve. If he had had that 
right, if there had been that stipula- 
tion, he would have been entitled to 
come to this Court and say, 'This 
contract they have entered into with 
me, but nevertheless, in defiance of 
it, they are going to publish a work 
under my name which I have not 
sanctioned, and the contents of which 
I entirely disapprove, and it is In 
violation of the contract Into which 
they have entered.' But there is 
nothing of the kind; nothing ap- 
proaching to it in any way is to be 
found in the contract He had given 
them the absolute right to sell ths 
publication under . the name of 
•Beeton's Annual.' and he has not 
stipulated that he shall have any 
control whatever over that publica- 
tion. What then, is he bound to do? 
He is bound to give, as I read this 
contract his best attention to the 
conduct of the Plaintiffs' business. 
They are the masters, and he is the 
servant. He is the servant of 
Messrs. Ward & Lock in this sense, 
that he was receiving a salary from 
them, he was bound to conduct their 
business as they thought fit and had 
no right whatever. In my opinion, to 
dictate in what form they should 
publish, what works they should 
publish, or who should publish either 
that publication or any other they 
thought fit to bring out. ... I 
am clearly of opinion that the Plain- 
tiffs had a perfect right to con- 
tinue the publication under the name 
of 'Beeton's Annual.' and to insert in 
it such matters as they thought were 
best calculated to promote their in- 
terests. Mr. Beeton has tsdien an en- 
tirely erroneous view in thinking 
that he has any veto as to what the 
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ox without the author's name,^ subject only to the 
rule that the original author must not be held out 
as being the author responsible for the work in its 
changed or revised form.*^ An author may maintain 
an action at law for the injury to his reputationr as 
an author arising from false representations as to 
his authorship of a work," or from the publication 
of his work in a mutilated form.* Any contract 
restrictions as to the form and style of publication 
must be observed.^® Where author and publisher 
made a contract for publication under a certain 
name, publication of the work in connection with 
other volumes under a diJfferent name was a breach 
of contract, entitling the author to damages and 
an injunction.^ 

[i 39] 7. Contracts Generally. The ordinary 
considerations applicable to contracts generally'* 
apply to contracts of authors and publishers or 
producers." An author is liable in damages for 
breach of a contract to furnish a manuscript for 



publication.''^ But a contract to write a book is 
a personal one which is discharged by the author's 
death before perfonuance; his personal representa- 
tives cannot be held liable thereon.''^ An author 
or playwright whose production is an infringement 
is liable to his licensee for damages suffered by the 
latter by reason of the infringement in an action 
grounded on a false representation of authorship 
and originality.'" A contract to publish in a par- 
ticular form facts disclosed for a biography im- 
plies a negative covenant not to publish such facts 
in any other form.'' Under a contract to print and 
furnish a given number of copies of an uncopy- 
righted work, the printer cannot be restrained from 
selling additional copies made by him at the same 
time for his own benefit.'^ Contracts imposing only 
reasonable limitations on an author's or a publish- 
er's freedom of action are not void as in restraint 
of trade or against public policy." Unless there is 
a negative covenant in the agreement between au- 



contents of the publication shall 
be. . . . He never seems to have 
grot rid of the idea that because his 
name was associated with it. there- 
fore It was his property; a most 
erroneous view, as erroneous as he 
could have taken." Ward v. Bee ton, 
L. R. 19 Eq. 207, 218, 220. 222 (per 
Sir R. Mallns. V. C). 

fd] Pii1)llsliMr's breach of oontrmot 
with author for new •dltlon.— Where 
the publisher has acquired the au- 
thor's copyright, the issuance of a 
new edition prepared by a different 
editor, although in breach of a con- 
tract with the original author by 
which he was to edit it. is no ground 
for an injunction, but the author is 
entitled to damages for breach of 
contract. GoUancz v. Dent, 88 L. T. 
Rep. N. S. 368. 

66). See supra | 24. 

67. See supra 9 24. 
See supra f 24. 
See supra i 24. 

7IK American Law Book Co. v. 
Chamberlayne. 165 Fed. 313, 91 CCA 
281: De Bekker v, Frederick A, 
Stokes Co.. 168 App. Div. 452, 153 
NTS 1066 [mod on other grounds 157 
NTS 576 (aff 219 N. T. 573 mem, 114 
NE 1064 mem)]; Herbert v. Fields, 
162 NTS 487; Planche v. Colburn, 8 
Blng. 14, 21 ECL 424. 131 Reprint 
205, 6 C. & P. 58, 24 ECL 452. 

(a1 Beason for mla. — "It was part 
of the contract, however, that the 
work should be published in a par- 
ticular shape; and if it had been de- 
livered after the abandonment of the 
original design. It might have been 
published in a way not consistent 
with the Plaintiff's reputation, or not 
at all. . . . The considerations by 
which an author is generally actu- 
ated in undertaking to write a work 
are pecuniary profit and literary rep- 
utation. Now, it la clear that the lat- 
ter may be sacrificed, If an author, 
who has engaged to write a volume 
of a popular nature, to be published 
in a work intended for a juvenile 
class of readers, should be subject to 
have his writings published as a sep- 
arate and distinct work, and there- 
fore liable to be judged of by more 
severe rules' than would be applied to 
a familiar work Intended merely for 
children. The fact was, that the De- 
fendants not only suspended, but 
actually put an end to. 'The Juvenile 
Library;' they had broken their con- 
tract with the Plaintiff/' Planche v. 
Colburn. 8. Blng. 14. 16. 16, 21 ECL 
424. 131 Reprint 305, 5 C. & P. 58. 
24 ECL 452 (per Tindal, C. J,). 

71. De Bekker v. Frederick A. 
etokes Co., 168 App. Div. 452. 153 
NTS 1066 [mod on other grounds 157 
NTS 576 (aff 219 N. T. 573 mem. 114 
NB 1064 mem)]; Planche v. Colburn, 
8 Bing. 14. 21 ECL 424. 181 Reprint 
806, 6 C. & P. 68, 24 ECL 452. 

72. See Contracts ante p 214. 



73. See cases infra this note. 

[a] A oo&tract to write w^mnl 
books OIL a royalty basis was held to 
be entire and not separable. Clark v. 
West 137 App. Div. 23. 122 NTS 880 
[aff 201 N. T. 569 mem, 95 NE 1125 
mem. without passing on whether 
the contract to write several books 
was entire or severable] (construing 
contract to write law books). 

[b] Contrmot to produoo ^flay^-— 
(1) "The contract required tne de- 
fendant to produce the play in as 
proper a form as was consistent with 
the necessities of production in a 
first-class theater. He was under 
obligations to give the play a fair 
trial and do what he could to make it 
reasonably successful. If he failed 
to do this he violated the contract 
and rendered himself liable for the 
$5,000. even if the play in his hands 
did not prove to be reasonably suc- 
cessful. If the failure of the play 
to be successful was due to the de- 
fendant's own neglect of duty he 
should not be heard to allege such 
failure to defeat the plaintifrs right 
to recover the purchase price 
thereof." Ellis ▼. Thompson. 1 Anp. 
Div. 606, 608. 87 NTS 468. (2) '•By 
the terms of the agreement the plain- 
tiff sold to the defendant the exclu- 
sive right to give performances of 
the plays for thirty consecutive 
weeks, commencing on or about Mon- 
day, October 22. 1883; one perform- 
ance was to be given each night dur- 
ing that period and the defendant 
agreed to pay the plaintiff the sum 
of $200 each week for thirty consecu- 
tive weeks, commencing on the first 
Saturdav after the performances be- 
gan. The performances began as 
contemplated by the agreement and 
for five weeks the contract price was 

Fiald. If, after that time, the de- 
endant neglected or refused to pro- 
duce the plays, it was a breach of 
the contract on his part and does not 
shield him from his obligation to pay 
the stipulated price for each week 
thereafter, until the end of the thirty 
consecutive weeks mentioned in the 
contract. It therefore appears to us 
that the motion was properly de- 
nied.** Daly V. Stetson. 118 N. T. 
269. 278. 23 NE 369. (8) A contract 
to write a vaudeville sketch acknowl- 
edging payment of a sum to be de- 
ducted from royalties to be paid for 
seventy weeks, whereupon the sketch 
was to become the purchaser's sole 
property, did not require payment of 
the royalties unless the sketch was 
produced. Kennedy v. Rolfe, 174 
App. Div. 10, 160 NTS 93. (4) A con- 
tract by which defendant agreed to 
write a play and plaintiff agreed to 
produce it, beginning at a specified 
date, but containing no express lim- 
itation of the time within which de- 
fendant must complete the play, was 
construed ais requiring completion in I 
ample time to have It properly re- 



hearsed before presentation to the 
public on the date fixed. Teamans 
y. Tannehill. 16 NTS 958. 

[c] The phraso '*stook thaatsvs," 
used in a contract with regard to the 
production of a drama, means 
theaters supporting stock companies 
which produce the successes of first- 
class theaters after their drawing 
powers have been exhausted on the 
stages of such theaters. Heme v. 
Liebler. 78 App. Div. 194, 197, 76 
NTS 762. 

[d] A ynbllsher wlio rossrved the 
rlglLt to reloot a contribution, pro- 
vided he did not consider it up to the 
proper standard, and also the right 
to make editorial changes, could re- 
ject a contribution arbitrarily, unless 
perhaps such rejection was with a 
fraudulent intent. Walker v. Ed- 
ward Thompson Co., 37 App. Div. 636, 
66 NTS 826. 

74. Gale v. Leckie, 2 Stark. 107, 8 
ECL 837. 

[a] Xeasiiro of damaffes.-— ^The 
main question, therefore, for your 
consideration is the amount of the 
damages; you will no doubt in- 
demnify the plaintiffs against the 
expenses which they have incurred in 
paper and printing; it is a waste of 
time to say. that to this they are en- 
titled in the strictest Justice. The 
sum of 90[£l.has been stated by the 
witnesses as the amount of the profit 
which would probably have been de- 
rived from the first edition, and it 
is doubtful whether it would have 
reached a second." Gale v. Leckie, 2 
Stark. 107. 110. 3 ECL 337, 338 (per 
Lord Ellenborough). 

78. Marshall v. Broadhurst, 1 
Cromp. & J. 408, 148 Reprint 1480. 

76. KIrke la Shelle Co. v. Arm- 
strong, 173 App. Div. 232, 159 NTS 863. 

77. Colgate v. White, 180 Fed. 882 
(holding that injunction will He to 
enforce such implied negative cove- 
nant): Lindsey v. Le Sueur, 27 Ont. 
L. 588 [app disra 29 Ont. L. 648, 16 
DomLR 809, 5 OntWN 407]. 

7B. State v. State Journal Co.. 75 
Nebr. 275, 106 NW 484, 9 LRANS 
174. 13 AnnCas 254. 

[a] Bnle applied^— Where defend- 
ant printed and manufactured, to sell 
for Its own benefit, volumes of the 
reports of the supreme court of the 
state, containing matter not pro- 
tected by copyright, and unlawfully 
used manuscripts and other property 
intrusted to its care to enable It to 
perform its contract to manufacture 
specified volumes for the state, this 
would not give the state title to 
books so unlawfully produced so as 
to enable it by Injunction to prevent 
defendant from disposing of the 
books, or entitle the state to an ac- 
counting of the proceeds of such sale. 
State V. State Journal Co.. 75 Nebr. 
275, 106 NW 434, 9 LRANS 174, 13 
AnnCas 264. 

79. Daly v. Stetson. 118 N. T. 269, 



972 [13 C. J.] 



COPYBlQHT AND LITERARY PROPERTY 



[§39 



thor and pnblishery^ the author may write and 
publish,^^ and the publisher may issue,®^ a com- 
peting work on the same subject. But an express 
covenant against doing so will be enforced by in- 
junction.^ Rescission of a contract of sale is gov- 
erned by ordinary considerations.^ Fraud is a 
sufficient ground for rescission,^ but mere improvi- 
dence is not.^^ Persons dealing with literary prop- 
erty are bound by equities of which they have 
notice.^^ But on the principle that an assignee 
stands in his assignor's shoes, and takes no better 
title than his assignor had,^ it has been held that, 



where an author makes a valid contract to assign 
future works not yet written or composed, a 8tu>- 
sequent assignee under an assignment made after 
the work comes into existence takes subject to the 
prior equity, whether he took with or without 
notice.^ As such a contract is, at most, only an 
equitable assignment,^® it is difficult to reconcile this 
holding with the long established rule that, where 
equities are equal, the legal title will prevail.®^ To 
be valid, a contract for rights in an author's future 
works must be supported by a valuable considera- 
tion,®' and be limited as to time.*° There must be 



23 NE 369; Ward v. Beeton, L. R. 19 
£3q. 207: Stiff v. Cassell. 2 Jur. N. S. 
348 (agrreement to write exclusively 
for plaintiff*8 publication for the 
term of one year enforced by injunc- 
tion); Morris v. Colman, 18 Ves. Jr. 
437, 34 Reprint 382; Ainsworth v. 
Bentley, 14 Wkly. Rep. 630. See also 
irenerally Contracts | 418; Monopo- 
lies [27 Cyc 888]. 

[a] A^eement sot to publish pav- 
tlcniar class of work.— An agreement 
by a publisher not to publish in the 
future a magazine or a particular 
description is analogous to an agree- 
ment by a tradesman not to deal in 
a particular article, and like this lat- 
ter agreement is not void as a too 
general restraint of trade. Ains- 
worth V. Bentley, 14 Wkly. Rep, 630. 

80. See infra § 62. 

81. Rooney v. Kelley, 14 Ir. C. L. 
158. 

[a] mnstratioiiw— A bookseller hav- 
ing agreed with an author for an edi- 
tion of a history to be written by the 
latter in four volumes, and having 
obtained subscriptions for all that 
could fall within his edition, was 
held not entitled to prevent the au- 
thor from publishing a continuation 
of the history which embraced part 
of the period, and also some of the 
matter contained in the last of the 
four volumes. Blackie v. Aikman, 5 
Shaw 671. 

88. Hogg V. Kirby, 8 Ves. Jr. 216, 
82 Reprint 336 (per Lord Chancellor 
Eldon). 

83. Ward v. Bee ton, L. R. 19 Bq. 
207; Barfleld v. Nicholson, 2 Sim. & 
St. 1, 1 EngCh 1, 57 Reprint 245 
(against publisher, with notice of 
second work). See also infra | 62 
text and note 95. 

84. See Cancellation of Instru- 
ments 9 C. J. p 1154; Contracts 
SS 620-691: Sales [35 Cyc 127]. 

85. Hackett v. Walter, 80 Misc. 
840, 142 NTS 209 (where evidence in 
a playwright's action to enjoin the 
production of a play which was the 
joint work of defendant and himself 
was held insufficient to show that he 
had been induced by fraud to part 
with his interest in such play). 

86. Hackett v. Walter, 80 Misc. 
340, 142 NTS 209. 

[a] Oonsideratlon for 8al# of play. 
—That a playwright may have used 
poor judgment in selling his interest 
in a play, which subsequently proved 
very profitable to the buyer, entitles 
him to no relief from the courts. 
Hackett v. Walter, 80 Misc. 340, 142 
NTS 209. 

87. Harms v. Stem, 222 Fed. 581 
[aff 231 Fed. 645, 145 CCA 531 (and 
vacating order on reh 229 Fed. 42, 49, 
145 CCA 2)]: Maurel v. Smith. 220 
Fed. 195; Fronman v. Fitch, 164 App. 
Div. 231, 149 NTS 688; Murphy v. 
Christian Press Assoc. Pub. Co., 38 
App. Div. 426, 66 NTS 597; Stem v. 
Cb.t\ Laemmle Music Co., 74 Misc. 
262, 263, 133 NTS 1082 [aff 155 App. 
Div. 895 mem, 139 NTS 1146 mem]. 

"Title to the song is claimed 
through a contract with Solman by 
which plaintiffs acquired the exclu- 
sive right to every song composed 
by him wholly or in part for a cer- 
tain period of years. Within this 
period the song was composed, and 



the defendant, with knowledge of the 
contract and without plaintiffs' con- 
sent, published it. To enjoin and ac- 
count for the profits this action is 
brought." Stern v. Carl Laemmle 
Music Co., supra (sustaining a de- 
murrer to a defense alleging copy- 
right in defendant). 

88. Harms v. Stern^ 231 Fed. 645, 
647, 145 CCA 531. See also Assign- 
ments SS 145. 165. 

"The plaintiffs in this suit who 
have succeeded to his rights by suc- 
cessive assignments can claim in 
this court no greater rights than 
Romberg the assignor could himself 
assert. If Romberg, having entered 
into this valid agreement to sell and 
assign to these defendants the 
musical production herein involved, 
and having repudiated his agreement 
and taken out a copyright iir his own 
name, had then come into a court of 
equity to obtain an injunction as 
against these defendants, restraining 
them from publishing the song, could 
he have succeeded? If he could not, 
the plaintiffs in this suit are not en- 
titled to an injunction for they stand 
in his shoes. As assignees their 
rights are subject to the equities of 
these defendants as against Romberg 
the assignor." Harms v. Stern, supra. 

89. Harms v. Stern, 229 Fed. 42, 
145 (XIA 2 [order vacated on reh 231 
Fed. 645. 145 CCA 681]; Ward ▼. 
Long, [1906] 2 Ch. 550. 

[a] Wale applied. — "That contract 
provided that defendants should have 
'the sole and exclusive production 
rights for all operettas, musical com- 
edies, farces with music, etc.. which 
Mr. Romberg may write during the 
course of the next five years.^ It 
also provided that defendants should 
have the 'sole and exclusive publish- 
ing rights of all compositions which 
he may write during* the same 
period. The contract bound the de- 
fendants to pay Romberg specific 
royalties on the publications. The 
defendants allege that the musical 
composition was written within the 
five-year period named in the con- 
tract, and that the plaintiff in the 
Wintergarden Company, before the 
respective assignments to them of 
this composition, had full knowledge 
of the contract and of defendants* 
right thereunder, and took subject 
thereto. That the plaintiff and the 
plaintiff's assignor had notice is not 
denied. But the fact of the notice 
is unimportant, as the assignees 
would take subject to the equities 
whether with or without notice. 
This principle, however, would not 
prevent the vesting of the legal title 
to the composition in the plaintiff. 
Moreover, the legal title to a copy- 
right vests in the person In whose 
name the copyright is taken out. It 
may, however, be held by him in 
trust for the true owner, and the 
question of true ownership is one of 
fact, dependent upon the circum- 
stances of the case." Harms v. 
Stern. 229 Fed. 42, 45, 145 CCA 2 
[order vacated on reh 231 Fed. 645, 
145 CCA 531]. 

Ucsases wi&er oopyriglLt see infra 
I 259. 

AgTManmit to assign oopyxlirht see 
infra | 251. 



90. Harms v. Stem, 229 Fed. 42, 
146 CCA 2; Ward v. Long, [1906] 2 
Ch. 550 (per Kekewich. J.). See also 
generally Assignments 9 l7. 

[a] BqnltalOe as8lgiimeiit.^(l) A 
contract to assigrn the copyright in 
a work to be written is a good equi- 
table assignment. Ward v. Long. 
[1906] 2 Ch. 550. (2) "The contract 
'sold, assigned, and transferred* the 
right 'to print, publish, and sell' all 
compositions which Romberg 'might 
write' during a period of five years 
from the dsite of agrreement. Such 
an agreement could not operate at 
law to vest the legal title in the de- 
fendants to these compositions, for 
the reason that the compositions 
were not at the time in existence. 
. . . But, while the contract was 
without effect at law as a contract of 
sale, it operated as an executory 
agreement to sell. Whitehead ▼. 
Root, 2 Mete. (Ky.) 584, 687; Parsons 
on Contracts, vol. 1, p. 439; 35 Cyc. 
46. And while the agrreement could 
not be specifically enforced, it im- 
posed upon Romberg an obligation to 
perform it, and the breach of the 
agreement could be redressed in ato 
action for damages." Hamis ▼. 
Stern, 229 Fed. 42, 49, 146 CCA 2 [cit 
Cycl. 

91.' See Equity [16 Cyc 138]. It 
should be noted that in Harms v. 
Stern. 229 Fed. 42, 49, 145 CCA 2, 
no affirmative relief was granted in 
aid of the prior equity. The court 
merely stayed its hand and refused 
an injunction in aid of the subse- 
quent equity as an exercise of dis- 
cretion. The parties were left free 
to assert their respective legal rights 
at law. 

92. Harms v. Stern, 229 Fed. 42. 
145 (X^A 2 [vacating order on reh 231 
Fed. 645, 145 CCA 681]. 

93. Harms v. Stern, 229 Fed. 42. 
145 CCA 2 [vacating order on reh 231 
Fed. 645, 145 CCA 531]. 

[a] Talidity of contract for fatnr* 
works^— "It would seem that an 
agreement made by an author assign- 
ing his interest in anv future 
musical compositions he might com- 
pose, if supported by a valuable con- 
sideration and limited in time, is as 
much entitled to be specifically en- 
forced as agreements made by a 
patentee who assigms all future im- 
provements on a patented device. 
Mississippi Glass Co. v. Franzen, 143 
Fed. 610, 74 CCA 136, b AnnCas 707. 
And see Birkerv Mfg. Co. v. Jones, 
71 Conn. 113, 40 A 917. Such an 
agreement, it may be conceded, might 
be invalid if an author undertook 
for a present consideration to grive 
an exclusive right in all writings 
which he might at any time in the 
future produce. Such an agreement 
might be contrary to public policy 
and void, just as an agreement oy an 
inventor transferring to another a 
right in all inventions he might at 
any time thereafter make might be 
void. Aspinwall Mfg. Co. v. Gill. 32 
Fed. 697. But in this case the com- 
poser Romberg was to be paid roy- 
alties on his compositions as they 
were produced and sold, so that the 
incentive to produce was not taken 
away, and the contraxst was not un- 
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mntnality of obligation.** 

[$ 40] B. PiibUcfttlo&— 1. Effect of PnbUcatloii 
— a. At Oammon Law. It seems to be establi^ed 
that by the early taw of England an author's right 
of property in his literary prodnetions was not lim- 
ited to his unpublished works, and that prior to 1710, 
when the statute of Anne'" bei^une a law, an author 
of a literary compoeition, and his assigns, bad by 
the common taw the sole right of multiptying copies 
and publishing the same in perpetuity. 

[$41] h. trnder Oopyright LegislatioiL. At one 
time it was held in England that not only did an 
author have an original perpetual cotnmon-taw right 

limited In tlmo. We do not, how- 
ever, decide any of these questions 
DOW, and It la not Important to the 
defeodanta hoir UilB court might 
have decided them If the defendanta 
-- -' stopped from preaentlnc 



[13 C. J-l 973 

of property in his work, but that the statute of 
Anne whieh declared that an author should have 
the sole right of publishing hie intellectual produo- 
tions for a specified period and gave a remedy 
against piracy, was only cumulative, merely fp-mtg 
additional remedies for the violation of the right." 
Bnt later English decisions establish the doetrine 
that, whatever may have been the rights of an 
author prior to the enactment of the statute of 
Anne, the rights of an author to bis published 
works could not, after the passage of that act, be 
asserted on his common-law right, bnt only by 
virtue of and for the time limited by the statute." 



tbem by the New York judBment. 
Harms v. Stern, 329 Fed. d, it. 14E 
CCA 2 [order vacated on reh 331 
Fed. e4G, 14E CCA. 6S1]. 

94. Harms v. Stern, lU Fed. e4S, 
14G CCA ESI. 

KntnalltTi 
Generally aee Contracts || 179-192. 
Injunction agralnst breach see In- 



., I L. ea. 10B6: Ton- 






43 L. ed. 904; Whe 

8 Pet. (U. S.) E31. i L.. eu. j.udu, lun- 
HOn V. Walker. 3 Swanst. tti, SB Re- 

Rrlnt lOlT (where early cases Krant- 
iK Injunctions are enumerated). 
[a] Bazlr oonmiaa law. — (1) Be- 
tween the years ITEE and 17E2, the 
court of chancery Kranted at least 
Ave Injunctions reslralnlnK the pl- 
■ of printed books which were not 
the protection of the statute. 
E-yi-H V. Walker [elt Millar v. Taylor, 
4 Burr. JSOS, 2326, 98 Reprint 2011; 
Motte V. Faulknar [clt Millar v. Tay- 
lor, supra] ; Walthoe v. Walker [clt 
Millar V. Taylor, supra]: Tonaon v. 
Walker, S Swanst. e72, «TE, STS. 36 
Reprint 1017 [clt Millar v. Taylor, 
aupral: Byre v. Walker [clt Tonaon 
T. Walker, aupral; Motte v. Faulkner 
[clt Tonson v. Walker, suprat; Wal- 
thoe T. Walker [clt Tonson v. Walker, 
supra]. (2) These decisions are viv- 
idly and entartalnlnKly reviewed by 
Mr. Birrell In his account of the Sta- 
tioners' atrurgle to eatahllsb copy- 
right as property Inatead of a prfvl- 
lege. Hla conclusion Is that copy- 
right did not eilat at common law. 
Birrell Copyright p 99 et acq. (3) 
In the case ot Miliar v. Taylor, 4 
Burr. SSOS. 98 Reprint 201, decided In 
17119, the question of what property 
an author had In his literary work 
at c 






t of king's bench, 
right secured by the atatute of Anne 
had expired. Three of ths four 
Judges were of the opinion that not 
only did an author have an original 
perpetual common-law right of prop- 
erty In hlB literary work, which 
Eroperty waa not lost by publication, 
ut that this common-law right waa 
not taken away by the statute. (4) 
In the case of Donaldson v. Beckett, 
Z Bro. P C. 129. 14E, 1 Reprint 83T 
[clt Millar V. Taylor, supra], on an 
appeal to the house of lords, the 
Judges were called upon for their 
opinions on Ave guentlons. the fourth 
of which was aa follows: "Whether 
the author of any literary composi- 
tion, and hiB aaalgna, had the sole 
right of printing and pubtlahlng the 
'-1 perpetuity by the common 



law?" 



) (juea 



In the afBrmatlve _, 

eleven Judges. See commer 
case In Booaey v. Jefferyi 
'•" '-' !, IBS Reprint 675 [r 



, ,.- ^.-. 4 H. l! 

I, 81t, 10 Keprint ISl]; and Drone 



ying copies "■ 



„ Iplyli 

..^served by the 

Bobbs-Merrlll Co. v. Straus. 1*7 Fed. 
15. 19, T7 CCA 607. IE L.RANS 766 
[an 210 U. S. 139. 28 SCt 722, E2 ^.. 
ed. 108S]. 

•7. Holmes v. Hurat, 174 U. S. 82, 
19 SCt 606, tt L. ed. 904: Millar v. 
Taylor, 4 Burr. 2801. 232E. 98 Reprint 
201; Oaborne v. Donaldson, 2 iiden 
327, 28 Reprint 924 (point held too 
doubtful for injunction and sent to 
law); Eyre v. Walker [clt *-■■■-- - 
T.„s„ supraj' "— - ■■ 



Motte 



F^lkner 



[ell Millar V. 'twlor, aup'raj- Wal- 



. Walker [d 



UiUai 



__ Reprint 1017 [clt Millar v. 

Taylor, 1 Burr. 2301, 232E, 98 Re- 
print toil. Bee also Tonson v. Col- 
lins, W. Bl. 801, 96 Reprint 169 (an 
action on the case where all the 
early decisions are reviewed. It waa 
argued by Wedderburn, Thurlow, 
Blacks tone, and Yates before Lord 
Mansfield who reserved It for argu- 
ment before all the Judges. It waa 
ultimately dismissed without deci- 
sion, because found to be a collusive 
action); Drone Copyright p 8 et seq; 
"Is Copyright Perpetuair 10 Aml^H 
18. Article by Judge James O. 
Pierce, E So. L. Rev. N. S. 420. 

"Notwithstanding this act. how- 
ever, the chancery courts continued 
to hold that, by the copimnn ibw nnd 
independently of legli 
of unflr 



'A." 



mlted duratio: 



of King's Bench In the very carefully 
considered case of Millar v. Taylor. 
4 Burr. 2803, 98 Reprint 201, In which 
the right of the author of 'Thomp- 
son'B Seasons,' to a monopoly of this 
work, waa asaerted and sustained." 
Holmes v. Hurst. 174 U. 3. 82, 86, 19 
SCt 606, 43 I... ed. 904. 



England haa 






jxcited _ _ _ 

iry and talented ... 

the literary property 



the sub- 

...... _. .eave few 

neutrals, among those who were dis- 
tinguished for their learning and 
ability. At length, the question. 
whether the copy of a book or liter- 
ary composition belonga to the au- 
thor at common law, waa brought 
before the court of king's bench. In 
the great case of Millar v, Taylor, 
4 Burr. 2303, 98 Reprint 201. This 
waa a case of great expectation; and 
the four Judges, In giving their 
opinions, seriatim, exhausted the 
argument on both aldea. Two of the 
JuSgea, and Lord Mansfield, held, 
that, by the common law. an author 
had a literary property In his works; 
and they sustained their opinion with 
very . great ability. Mr. Justice 






ifeillCy, If e 



lalted, ( 



Yates, 1.. _ 

and with a 

talnly not 

oppoalte ground, 

chancery to prevent the publlcatloi 
nf cBrtnln wnrkn nt the Instance 
■operty In V 
__.jlon had "- 
I had been ( 



take the opinion of all 

that the suit had been brought by 
collusion, to try the queation, and It 
was dismissed. This question was 
brought before 'the house of lords. In 
.,._ .. ..._. Beckett, r 



i8 Reprint 201). 

declined giving any opinion. 

Judges gave their opinions 

-' Mnls. lat. Whether 

_, an author of any 

book or literary com position, had 
the sole right of first printing, and 
publishing the same for sale: and 
might bring an action against any 
peraon who printed, published and 
sold the same, without hie consent? 
Oo this question, there were eight 
in the afflrmative, and three 
negative. 2d. If the author 
nau such right, orlglnalty, did the 
law take It away, upon his printing 
and publishing such book or literary 
composition; and might any person, 
afterwards, reprint and aell, for hla 
own benefit, such book or literary 
composition, against the will of the 
author? This question was answered 

In the aflli'matlve, "— * — ■- 

and In the negative 



rs: 



by four Judges. 
If such actlon''would have laii 



a law. Is It taken away b 



' lain, at 



statute of 8 .„ 

by the said statute, prec 



very i 









the aald a 

terms of the cot_ 

thereby? Six of the Judgea. to five 
decided that the remedy must be 
under the statute. 4th. Whether the 
author at any literary composition, 
and his aaalgna. had the sole right 
of printing and publishing the same 
in perpetuity, by the common law? 
Which question was decided in favor 
of the author, by aeven Judgea to 
four. Bth. Whether this rl«ht Is any 

away, by the statute of 8 Anne? Six 
to 9ve Judges, decided that the right 
is taken away by the statute. And 
the lord chancellor aecondlng Lord 
Camden'a motion to reverse, the de- 
ersed. It would appear 
nts decided, that a ma- 
ju.iiy ui iiio Judges were In favor ot 
the common-law right of authors, but 
that the same had been taken away 
by the statute." Wheaton v. Peters, 



326; Macmlllan v. Kahn Bahadur 
Shamaul Ulama M. Zaka. [189E] 19 
Indian L. H. (Bombay) 667; Donald- 
son V, Beckett, 2 Bro. P. C. 129, 1 
Reprint 837 [cit Millar v. Taylor, 4 
"■ — 2303, 2408, 98 Reprint 301); 
'. Conqueat, 9 C. B. N. S. 7EB, 
7BB, 142 Reprint 297: Osborne 
•■- 2 Eden 327, 28 Reprint 
mms, 2 Hare G48. 
Reprint 224; Jef- 



from the e 



Reade 



924' Colbum i 



.. tengCh 64S, 67 

ferys v. Boosey, 4 H. L. Cas. 818. 1 

y V, Keiley, 14 Ir. 
V. Purday, 14 M. 

rlnt 491: Cadell v. 



-.. _. _ ,. Hood. Bupra, Lord 

Kenyon says. 'AD arguments In the 
support of the rights of learned men 



974 H3C.J.] 
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In the United Statee, althongli there was some eon- 
flict of judicial pinion in the case where the qnee- 
tion first arose,°* the law is now well settled in 
accordance with the later English doctrine.' In 
Canada also the same rule prevails.' 

[i 4^ e. Present Knle— (1) Oeneial Pnblica- 
tuuL Whenever a literary or other intellectual work 



literary property was discussed, some 
judges of enllEhlened underatamlfng 
vent the length of malntalnlnK. that 
the right of publication rested ex- 
clusively In the authors and those 
who claimed under them, for all 
time; bat the other opinion Onally 
prevailed, which established that the 
light was conHned to the times lim- 
ited by the act of parliament; and, 
that. 1 have no doubt, was the right 
decision.' " Whaaton v. Peters, 8 
Pet. (U. 9.) 6S1. fiE6, S L, ed. 10E6. 
[al In SootlAnd it was held as 
early as 1748 that copyright In a 
_..^,.-t.. ^,_._ j.^ _.. __._. ^ jjjg 

of the 

Midwinter v. Ham- 
ilton, ID Morlson Diet, of Dec. 8296 
(rev on other grounds 1 Faton App. 
Cas. 488]. To same effect Hinton t. 
Donaldson, 10 Morlson Diet, of Dec. 
8107; Cadell v. Robertson, 5 Paton 
App. Cas. 4SS. 

». Bobbs-MerriU Co. v. Straus. 
ilO U. B. 839, 28 set TZ2, 52 L. ed. 
lOgflj Wheaton v, Peters, 8 Pet. (U. 
S.) E91. B U ed. 1DE5. 

[a] Saxiy oonfllot of opinion In 
th* Vnltad StntML— In an elaborate 
dissenting opinion by Mr. Justice 
Thompson, In Wheaton v. Peters. 8 
Pet. (U. S.) 691. S L.. ed. 1066, the 
claim was made that the common 
law in this country recognlies the 

Krpatual right of authors to their 
erary productions, and that the 
copyright statutes which had been 
enacted in the United Statee were 
merely cumulative, and intended only 
._ .w. 3n-law right. 



1. U. 



r Co.. 



Sg, 6^^ £ ed. 160: Globe Nc»=imuc. 
Co T. Walker, 810 U. S. 3ES, 28 SCt 
720, B2 L. ed. 1090: American To- 
bacco Co. V. Werckmeiater. 207 V, 3. 
284, 28 SCt 72, S2 L.. ed. 208. 12 Ann 
Cas 596; Holmes v. Hurst. 1T4 U. S. 
82, 19 SCt SOe, 42 L. ed. 904 [aff 80 
Fed. tl4. 25 CCA 610]; Banks v. Man- 
chester, 128 U. S. 244, 9 SCt 36. 32 
L. ed. 425; Stevens v. Gladding, 17 
How. 447, 16 L. ad, 166; Wheaton v. 
Peters, B Pet. 691, 8 L. ed. 106B [rev 
29 F. Cas. No. IT 480, 8 Pet. 726 ap- 
pendix. 8 L, ed. 1106 appendixl; 
Saake V. Lederer, 174 Fed. 135, 98 
CCA 671; Bobbs-Merrlll Co. v. 
Straus. 147 Fed. 15. 77 CCA 601, TB 
LRAN8 TOB [afT 139 Fed. 156, and 
att 210 U. S. 339, 38 SCt 722. B2 L. ed. 
lOSBI; Werckmelster v. American 
Lith. Co., 134 Fed. 821. 09 CCA 663, 
OS LRA 691 [rev 12S Fed. 244]; 
Bouclcault V. Wood, J P. Cas. No. 
1,693. 2 Blss. 34: Pulte v. Derby, 20 
T. Cas, No. 11,466. B McLrean 328; 
Stowe v. Thomas, 23 P. Cas. No. 
18,514. 3 Wall. Jr. B47. 

D. C. — Stem v. Rosey. IT App, 562. 

III.— Bees V. Peltier. 75 Hi. 476. 



Mini 



94. 



-Banker v, Caldwell, 3 Minn. 
. Walrath, 40 App. 



* of I 



. its provlBlonf 



_^ ... IT90, and the con- 
struction put upon the latter In 
Donaldsons v. Becket, 2 Bro. P. C. 
129, 1 Reprint B37, was followed by 
this court In Wheaton v. Peters, « 
Pet. (O. S.) 591. 8 L. ed. lOSB. While 
the propriety of these decisions has 
been the subject of a good deal of 

seems now to be cons^ered the sct- 



a right did exist by 
has been auperaeaeu 
Holmca v. Hurst. 174 U. 
SCt 606, 43 I.,, ed. 904, 

[a] Oonunon-law prop*] 
oopvTiglit dlatlsgiUalud. 

erty in his m 



iff pablished generally and without reatrietion, l^ 
or with the consent of the author or proprietor, ail 
common-law rights therein forthwith terminate, the 
work falls into the public domain, becomes dedi' 
i;ated to the public, and any person may thereafter 
publish and use it for his own benefit without lei 
or hindrance by the original proprietor,* regardless 

_ Paine 382; Crowe v. Aiken, E F, 
Cas. No. 3.441. t Blss. 208; Parton 
V, Prang. IS P. Cas. No. 10.784, 3 
Cliff. B3T: Pulte V. Derby. 20 F. Cas. 
No. 11,465, G Mclean 328. 

D. C. — Stern v. Rosey, IT App. 6Bi. 

111.— Frohman v, Ferris, 238 IlL 
430. ST NE 82T, 128 AmSR 186, 48 
LRAN3 839 [aff 223 U. S. 424. 32 SCt 
263, 68 L.. ed. 4931; Rees v. Peltier, 
"* ■" "" "■' "" V. Frohman, 



l2?^Kat ' 



an use rip t, and may ob- 
loiii KruiESB against any one who 
deprives him of it, or by Improperly 
obtaining a copy, endeavors to re- 
-" — oflt by Its publication, can- 



not be doubted; but 

different right from that 
— -- - perpetual and 



erty In the futui 
published It t 



hich e 

;o!uBlve pro 

publication of t 



! product of his 






In the sale of his 

fubllshed." Wheaton v. reiers, a 
et. CU. S.) 591, 657. 8 L. ed. 1055. 

B. Angers v. Leprohon, 32 Que. 
Super. ITO; Lianglols v. Vincent, 
(Que.) 18 LCJur 100. But see Ber- 
nard V. Bertonl. 14 Que.L. 219 (where 
OS late as 1888 it was held that a 
common- law action for damages 
would lie on the common-law right 
notwithstanding registration under 
the copyright law). 

8. U, S. — Callga v. Inter Ocean 
Newspaper Co., 216 U. S. 182. 30 SCt 
38, E4 L. ed. 160 [aff 15T Fed. 186, 84 
CCA 634); Bobbe-Merrlll Co. v. 
Straus. 210 U. S. 839. 28 SCt T22. 52 
Li, ad. 1086; American Tobacco Co. v. 
Werckmelster. 207 U, S. 284, 28 SCt 
T2, 62 L. ed. 208. 12 AnnCas 696; 
Holmes v. Hurst, 174 U. S. 82, 19 SCt 
606, 48 L. ed. 304 [aff 80 Fed. 614. 
25 CCA 610. 76 Fed. 757); Banks v. 
Manchester, 128 U. B. 244, 9 SCt 38, 
32 L. ed. 426; Wheaton v. Peters, 8 
Pet. 591, 8 L. ed. lOBB: Atlas Mfg. 

„. _. C ... ^_> i„- JJ2 f,^j^ 

: Hoff- 



„ , . Co., IBB 

Fed. 865 (photograph post cards) ; 
Harper v. Donohue, 144 Fed. 491 laff 
140 Fed, 1023 mem, 70 CCA 678 
mem]; Werckmelster v. American 
l.lth. Co., 134 Fed. 331. 69 CCA 553. 
68 LRA 591 [rev 126 Fed. 244. IIT 
Fed. 3601; Wagner v. Conrled, IS6 
Fed, T98; Chicago Tribune Co. v. 
Associated Press, 1.16 Fed. 126: MtfT- 
lln V. Dutton. 107 Fed. T08 [aff 112 
Fed. 1004. 50 CCA 861, 01 LRA 134 
(aff 190 U. 3. 205, 23 SCt T71, 47 L. 
ed. 1043)]; D'Ole v. "- — ty 

Star Co., 94 Fed. 840; )f- 

aette v. O'Loughlln, B ■«; 

Pierce, etc, Mfg. Co. k- 

melster, T2 Ped. 64. 1 1; 

West Pub, Co. V. Law I p. 

Pub. Co.. 64 Fed. 360. 41 

[rev on other grounds 16, 

25 CCA 648, 36 LRA - k- 

melater v. Pierce, etc.. 03 

Fed. 445 [rev on othei 72 

Fed. 64, IS CCA 431J; c. 

Case. 26 Fed. 18S. 21 ^.^.■..... ..7; 

Mark Twain Case. 14 Fed. 728. 11 
Blss, 459; Bartlett v. Crittenden. 2 
P. Cas. No. I.0T6. 6 McLean 32; Bart- 
lett V. Crittenden. 2 F. Cas. Nn. 
1.082, 4 McLean 300; Bouclcault v. 
Poi, a F. Cas. No. 1.691, 5 Blfttchf. 
8T; Bouclcault v. Hart. 8 F. Cas. No. 
1.692, 18 Blatcbf. 47: Bouclcault v. 
Wood. 3 F. Cas. No. 1,893. 2 Blss. 34; 
Clayton v. Stone, 6 F, Cas. No. 2,872, 



D 111. A. 800. 
Me. — Carter v 



Bailey. 64 Me: 468. 

ns V. Halleck. 1)1 
mR 480; Keene v. 
y 646. 77 AmD 416. 
V. Caldwell, 3 Minn. 



S LJIANS 

N. J.— Aronaon v. Baker. 43 N. J, 
E-Q. 866, 12 A 17T C'Ermlnie"). 

N. Y.— Jewelers' MercanUle Agency 
V. Jewelers' Weekly Pub. Co.. 166 
N. T. 241, 49 NE 872. 63 AmSR BOB, 
41 LRA 848 [rev 84 Hun 12, 32 NTS 
41]; Palmer v. De Witt, 47 N. T. 
632, J AmR 480 [aff 32 N. Y. Super. 
530. 40 HowPr 293]; Wright v. BIslo, 
86 App. Div, 350. 83 NY8 887; Daly 
V. Walrath, 40 App. Dlv. 220, 6T NTS 
1125; Potter v. McPherson. 21 Hun 
659; Keene v. Clarke. 28 N, Y. Super. 
38; Taft v. Smith, 76 Mlac. 283. 134 
NYS 1011; Stern v. Carl Lacmmie 
Music Co.. 74 Mlac, 262. 133 NYS 
1082 [aff 166 App. Dlv. 896 mem. 130 
NTS 1146 memJi O'Neill v. General 
Film Co., 162 NTS 699 [aff ITI App. 
Dlv. 854, 157 NYS 1028]; Wall V. 
Gordon, 12 AbbPrNS 349; French v. 
Magulre. 65 HowPr 471' Kleman v. 
Manhattan Quotation Tel. Co., 60 
HowPr 194; Oertcl v. Jacoby, 44 How 
Pr 179. 

Pa. — Gendell v. Orr. 13 Phlla. 191; 
Keene v. Wheatley, 4 Phlla. 16T. 

Tex.— -Vernon Abstract Co. v. Wac- 
Eoner Title Co., 49 Tei. Civ. A. 141, 
lOT SW 919. 

Bng. — Millar v. Taylor, 4 Burr. 
2303, 98 Reprint 201. 

Que. — Angers v. Leprohon. 22 Que. 
Super, ITO; Langlols v. Vincent 18 



of It. B 









.. . :oples by others. The right 
of an author or proprietor of a liter- 
ary work to multiply copies of it to 
the eiciusion of others Is the crea- 
ture of statute. This Is the right 
secured by the copyright laws of the 
different governmenla." Atlas Mfg. 
Co. v. Street, 204 Fed. 398, 402. 12i 
CCA 608, 4T LRANS 1002, 

la] Meaaon for nila, — "It Is not 
by virtue of any statute that It has 
been decided the uubllcstlon of a 
book, either in this country or In 
England, is a surrender by the au- 
thor of his common law rights and 
a dedication to the public unless 
protected by copyright under the 



. thi 



.sis of such declslong 
hat by cauaing the book to 1 
:cd without the n " — 



jiuu...., and this applies 
published in foreign cou. 

well as In this country." _.. 

V. Ferris, 238 111. 430. 440, 8T NB! 
327, 128 AmSR 13E, 48 LRANS 830 



Forlntnoi 



1, 4ev*lopmanta and 



I n the law see cur 
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of intent/ except so far as protection and control is 
secured for it under the copyright statutes.^ The 
common-law right and a statutory cop3rright cannot 
coexist in the same work; the common-law right 



ends where the statutory r^^ht b^ns,* at least 
where copyright involves publication. The effect of 
recent legislation authorizing copyright in unpub- 
lished works has not been determined^ But it has 



[all 223 U. S. 424. 32 SCt 268. 56 U f 
ed. 4921. 

[b] IatCTpol>tion» aad addittoas 
to a plAjf technically called "gai^s," 
are not entitled to any greater de- 
gree of protection after dedication 
to the public than the body of the 
play to which they belong. Keene 
V. Clarke, 28 N. T. Super. 38. 

4» Bamforth v. Douglass Post 
Card. etc.. Co.. 168 Fed. 355; Holmes 
V. Hurst. 80 Fed. 514, 25 CCA 610 
[all 76 Fed. 757. and alt 174 U. S. 
82. 19 SCt 606. 43 Lu ed. 904]. See 
also Infra S 47. 

[a] FrMnunptioiL of latoat^— "A 
photograph, if it be also an artistic 
production, the result ot original in- 
tellectual conception on the part of 
the author, may be copyrighted with 
the same effect as if it were a book; 
but, without this protection of the 
federal statutes, neither the book 
nor the photograph can continue to 
be the author's exclusive property, 
after it has been printed and offered 
to the public for sale. No authori- 
ties need be cited for so plain a 
proposition. The copyright statutes 
would have been unnecessary if the 
author had been able to protect the 
fruit of his mental efforts in any 
other way; and, if he declines or 
omits to avail himself of the pro- 
tection thus provided, he Is conclu- 
sively presumed to have presented 
to the public the product of his cre- 
ative powers, although he may have 
had no intention of making such a 

gft" Bamforth v. Douglass Post 
ird, etc.. COy, 158 Fed. 855, 357. 

6. U. S. — Caliga v. Inter Ocean 
Newspaper Co., 215 U. S. 182, 30 SCt 
88, 64 L. ed. 150; Wheaton v. Peters, 
8 Pet. 691. 8 L. ed. 1055; Atlas Mfg. 
Co. V. Street. 204 Fed. 398, 122 CCA 
668. 47 LRANS 1002; Hene v. Sam- 
stag. 198 Fed. 359; Bamforth v. 
Douglass Post Card, etc., Co., 158 
Fed. 355; Chicago Tribune Co. v. As- 
sociated Press, 116 Fed. 126. 

D. C. — Stem v. Rosey, 17 App. 662. 

111. — ^Frohman v. Ferris, 288 111. 
430, 87 NE 327. 128 AmSR 135. 43 
LRANS 639 [aff 223 U. S. 424. 32 
SCt 268, 56 L. ed. 492]. 

Nebr. — State v. State Journal Co.. 
76 Nebr. 275. 106 NW 434, 9 LRANS 
174. 18 AnnCas 254. 

N. Y.— Taft V. Smith, 76 Misc. 283, 
184 NYS 1011. 

Bng. — Donaldson v. Beckett, 2 Bro. 
P. C. 129, 1 RepHnt 837 felt Millar v. 
Taylor, 4 Burr. 2303, 2408, 98 Re- 
print 2011. 

Que. — ^Angers v. I*eprohon, 22 Que. 
Super. 170; Langlols v. Vincent, 18 
LCJur 160. 

See also cases cited supra note 3. 

'•With voluntary publication the 
exclusive right is determined at 
common law, and the statutory copy- 
right is the sole dependence of the 
author or owner for a monopoly in 
the future publication." Chicago 
Tribune Co. v. Associated Press, 116 
Fed. 126, 127. 

"But publication also operates to 
destroy the common-law rights, 
whether a copyright be secured or 
not." Jewelers^ Mercantile Agency 
V. Jewelers' Weekly Pub. Co., 155 N. 
Y. 241. 247, 49 NE 872, 63 AmSR 666, 
41 LRA 846 [rev 84 Hun 12, 32 NYS 

[a] What law gorenui^— The ef- 
fect of the publication of a German 
opera, and offering the same for sale 
in the United States, with a reser- 
vation of the acting right to the 
heirs of the composer, Is to be de- 
termined by the laws of the United 
States. Wagner v. Conrled. 125 Fed. 
798 (holding that such publication 
worked a dedication of the opera 
Parsifal). 

6. Ferris v. Frohman, 223 U. S. 
424. 82 SCt 263, 66 L. ed. 492; Caliga 
V. Inter Ocean Newspaper Co.. 215 
U. S. 182, 80 SCt 38. 54 L. ed 150 



[aff 157 Fed. 186. 188. 84 CCA 6341; 
Bobbs-MerriU Co. v. Straus, 210 U. 
S. 839. 28 SCt 722. 52 L. ed. 1086; 
Universal Film Mfg. Co. v. Copper- 
man. 218 Fed. 677, 134 CCA 305 [aff 
212 Fed. 3011; Photo Drama Motion 
Picture Co. v. Social Uplift Film 
Corp.. 213 Fed. 374. 376 [aff 220 Fed. 
448, 137 CCA 42] ("This necessarilv 
follows from the fact that the book 
had been itself copyrighted, which 
Involves a publication and the loss 
of all common-law rights"); West 
Pub. Co. V. Edward Tnompson Co., 
169 Fed. 833 [mod on other grounds 
176 Fed. 833, 100 CCA 3031; Savage 
V. Hoffman, 159 Fed. 584; Bobbs- 
Merrill Co. v. Straus, 147 Fed. 15, 19, 
77 CCA 607, 16 LRANS 766 [aff 139 
Fed. 156. and aff 210 U. S. 339. 28 
SCt 722, 62 L. ed. 1086]; Werck- 
melster v. American Lith. Co., 134 
Fed. 321, 69 CCA 553. 68 LRA 691 
[rev 126 Fed. 244]; Frohman v. Fer- 
ris. 238 111. 430, 87 NE 327, 128 Am 
SR 135. 43 LRANS 639 [aff 223 U. S. 
424, 32 SCt 263, 56 L. ed. 492]; Jew- 
elers' Mercantile Agency v. Jewelers' 
Weekly Pub. Co.. 155 N. Y. 241. 247, 
49 NE 872, 63 AmSR 666. 41 LRA 
846 [rev 84 Hun 12, 32 NYS 41]; 
O'Neill V. General Film Co.. 171 App. 
Div. 854, 157 NYS 1028 Jmod 162 
NYS 5991: Donaldson v. Beckett, 2 
Bro. P. C. 129, 1 Reprint 837 [clt 
Millar V. Taylor. 4 Burr. 2303, 2408, 
98 Reprint 201]; Reade v. Conquest, 
9 C. B. N. S. 755. 99 ECL 755. 142 
Reprint 297; Jefferys v. Boosey, 4 
H. L. Cas. 816. 10 Reprint 681. 

"While publication is withheld, 
his right of first publication is ex- 
clusive. When he voluntarily re- 
leases to the public, by general pub- 
lication, this common-law right of 
exclusive publication is sucrendered. 
Unless he obtains on or before pub- 
lication the protection of the statu- 
tory copyright, the public is unre- 
strained in duplications. With the 
copyright obtained, his right to pub- 
lish and sell all copies becomes ex- 
clusive thereunder for the statutory 
term. Thus the benefits of the stat- 
ute are substituted for the Imperfect 
benefits of the common-law owner- 
ship by his surrender of the perpet- 
ual right to withhold from publica- 
tion. These rights are separate and 
not coexistent. The common-law 
right ends when the statutory right 
begins." Caliga v. Inter-Ocean News- 
paper Co.. 157 Fed. 186. 188. 84 CCA 
634 faff 215 U. S. 182. 30 SCt 38, 64 
L. ed. 150]. 

"Where the owner of the common- 
law copyright elects to substitute 
the protection of the statute for that 
of the common law, he, upon publi- 
cation, abandons or surrenders his 
common-law rights, including said 
right of limited publigatlon, in ex- 
change for the statutory right, the 
exclusive right to multiply copies." 
Bobbs-Merrlil Co. v. Straus, 210 U. S. 
339, 28 SCt 722, 62 L. ed. 1086. 

"It, of course, cannot have at the 
same time the benefit of the copy- 
right statute and also retain its 
common-law right. No proposition is 
better settled than that a statutory 
copyright operates to divest a party 
of the common-law right." Jewel- 
ers' Mercantile Agency v. Jewelers* 
Weekly Pub. Co., 155 N. Y. 241, 247, 
49 NE 872, 63 AmSR 666, 41 LRA 
846 [rev 84 Hun 12. 32 NYS 41]. 

[a] Oopsrrlglittng a traiuilation 
of an unpublished play, the work of 
a foreign author, waives all the au- 
thor's rights except those preserved 
by the copyright of the translation; 
the original work Is thus placed In 
the public domain. O'Neill v. General 
Film Co., 171 App. Dlv. 854, 157 NYS 
1028. (2) In Krygler v. Chrzanowski, 
24 Pa. Dist. 870. plaintiff had trans- 
lated a catalogue printed in English 
into the Polish language, and had 
copyrighted his translation and pub- ^ 



lished it. Defendant copied such 
translation of plaintiff. There was 
no similarity in the appearance of 
the catalogues of the respective par- 
ties. An injunction was granted re- 
straining defendant from using the 
catalogue in which he copied the 
translation made by plaintiff. The 
court said: "The question involved 
in this litigation is this: Has a man 
a right to copy and publish, word for 
word, the work of another in the 
translation from the English to a 
foreign tongue? Can one take the 
work of another in translation and 
appropriate it to his own use with- 
out consent when the work has been 
copyrighted? To state the question 
seems to answer it. Public policy 
and common honesty should travel 
side by side, and the theft of one's 
mental efforts should be protected 
as much as the work of his hands. 
It is an unfair competition in trade 
that equity will reach." It Is diffi- 
cult to support this injunction. The 
state court had no jurisdiction to 
grant an injunction under the copyi 
right law. as the jurisdiction of the 
federal courts in copyright cases is 
exclusive (see infra S 881). Appar- 
ently the existence of facts consti« 
tuting unfair competition as ordi- 
narily understood is negatived (see 
Trade-Marks, Trade-Names, and Un- 
fair Competition [38 Cyc 756]. As 
the translation fiad been published 
and copyrighted, the original com- 
mon-law rights were destroyed. 

[b] liotioii picture plioto play<— 
"Where one owning an unpublished 
play and all rights therein in a for- 
eign ianguarge and the work of a for- 
eign author, which could not for 
that reason be copyrighted " here, 
copyrights a translation thereof or 
having the dramatization rights, 
copyrights a drama, it has been neld 
that he forfeits all rights save those 
preserved by the copyright law, 
and that others are free to translate 
cr to dramatize the original work, 
provided they do not infringe upon 
the original work of translation in 
the copyrighted translation. (Shook 
V. Rankin, 21 F. C^as. No. 12,804. 6 
Bias. 477.) See Drone on Copyright, 
582-585. By publishing the transla- 
tion or dramatization, which was re- 
quired as a condition precedent to 
obtaining the copyright, the owner 
of the play or of the dramatization 
rights is deemed to have dedicated 
the entire play or dramatic rights to 
the public In such case it may be 
presumed, I think, that the transla- 
tion or dramatization was a sub- 
stantial reproduction of the original 
work. Copyrighting a motion pic- 
ture photoplay of an author's work, 
however, does not either necessarily 
or presumptively involve a dedica- 
tion to the public of the motion pic- 
ture rights with respect to all the 
scenes and incidents of the play; and 
in the case at bar, although the 
court has found that the copyrighted 
motion picture photoplay is adapted 
to present the plaintiff's play by mo- 
tion pictures, yet it fairly appears 
that many scenes and incidents in 
the plaintifTs play, which have never 
otherwise been dedicated to the pub- 
lic, are not represented in the mo- 
tion picture films which have been 
copyrighted.** O'Neill v. General 
Film Co., 171 App. Div. 854, 867. 157- 
NYS 1028. 

7. As copyrights are granted for 
only a limited time, and for the pur- 
pose of promoting the progress of 
science and useful arts (U. S. Const, 
art 1 § 8), it may be that by secur- 
ing a copyright the proprietor there" 
by consents that, on expiration of 
the copyright term, the work shall 
become free. 

[a] A foreign copyrMit (1) qa 
an unpublished work, tne foreign 
law not requiring publication, does 
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Creqnently been held that by taking oat a statutory 
t^pyright, the author or proprietor accepts the 
statutory rights in lieu of his common-law rights* 
and consents that on the expiration of the copyright 
his work shall become free to the unrestricted use 

I of the public* After general publication without 
copyright the author can in no way r^ulate or con- 
not affect the common -law rights In 

this country. O'Neill v. General 
Film Co.. 171 App. Dlv. 8E4, IB? NT3 
102S (boldlns that securlnK a dra- 
matic copy right covering the per- 
forming nghts In an unpublished 
play, under the former English stat' 
ute, did not dedicate the common- 
law rights In this country). (2) But 
whcro the foreign law reijulreH pub- 
lication as a condition of copyright, 
a publication and copyright thereun- 
der works a dedication to the public 
of all common- law righls In this 
country. O'Neill v. General Pllm Co.. 
supra. (3) Where a pla}! was not 
copyrighted as a book In England. 
I)Ut was publicly performed there, 
and the Htatules of that country de- 
clared such performance to be equiv- 
alent to a publication, and limited 
the dramatist's exclusive rights to 
the term of the copyright, the play, 
at the eiplratlon of^thal terra. Is not 
dedicated to the public in this coun- 
try, where a public performance is 
not considered a publication, since 
otherwise the English law would be 
given effect In this country. O'Neill 
V. General Film Co., supra. 

[bl The Biirllsli atatnta {1) baa 
abolished the common-law rights In 
unpublished works and has substi- 
tuted statutory copyright " 
See supra I *. (2) Ir 
under the former la 
"The defendants alsc 
possession a numTier 
photographs belongln 
tiffs wblch they threj 
to publish. Aa to tl 
tiffs retain their com 
until publication, i 
that they ha'— -• "■ 
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trol the manner of republication or use by others." 
The published and dedicated matter may be repub- 
lished in whole or in part," in the same or in a 
different grouping or arrangement,'' with or without 
additioDB, alterations, or revigiona,'* with or with- 
out the name of the author,^* and with the same or 
a different title," regardless of the wishes of the 



oplnlor 



; 187. 



;iiii 



131. In T 



. they are under thL . . 

tuAiiwta entitled to an Injunction to 
protect their common law rights 
notwithstanding that they have not 
registered their statutory copyright." 
Bowden V. Amalgamated Pictorials, 
[1911] 1 Ch, S88, 192. 

Ic] Motion plotiixa lilma of nnpnb- 
llahad dranUk — Where the owner of 
the literary and performing rights In 
an uncopy righted drama permits a 
motion picture representation there- 
of to be copyrighted, ha parts with 
hiB common-law picture rights In 



righted nims. but > 



copyrighted In the 



rights, with respect to scenes and 
Incidents In the play not represented 
In t.ie copyrighted motion picture 
films, and not preserved by the sub- 
stituted statutory right, have been 
abandoned or lost. Is a question not 
free from dlfllculty and on which we 
find no precedent''). 

8. Photo-Drama Motion Picture 
Co. V. Social Uplift Film Corp.. 220 
Fed. 448. 137 CCA 42; Universal Film 
Mfg. Co. V. Copperman, ZIB Fed. B77, 
134 CCA 30G tafl 212 Fed. SOI]. See 
also cases supra note 6. 

"The surrender of the perpetual 

■ ■ w] right la a condition 

the enloyment of atatu- 
copyrlght." Bobbs-Merrlll Co. 
V, Straus, 147 Fed, 16. 19, 77 CCA 
807, 16 l.RANS T8B Faff 210 U. 8. 339, 
S8 set 72i. 52 L. ed. 10881. 

"We do not concur In Judge Hand's 
holding that one who has obtained 
statutory copyright of a book or 
play has left in him any common- 



precedent tl 



aw right in literary property by vlr- 
:ue of section 2 of the act. We 
think that section Is intended only 
to Indicate that the statute doea not 
displace the common-law right. 
Whoever elects to avail himself of 
Ihe statute, however, must be held to 
have abandoned his common -law 
right." Photo-Drama Motion Picture 
Co. V. Social Tlplift Pllm Corp., 220 
Fed, 44S, 4B0. 137 CCA 42. 

"If such publication be made in 
print of a. work of which no copy- 
right has been obtained. It is a com- 
plete dedication thereof for all pur- 
poses to the public. ... If of a 
work of which a copyright has been 
obtained. It is so dedicated, subject 
to the protection afforded by the laws 
of copyright, the author accepting 
the statutory rights thereby given 
in place of his common-law right." 
Tompkins v, Halloek. 13S Mass. 83, 
36, 4! AmR 480. 

9. Bffect of ezpizatioa of oopy- 
riflkt see Infra ) !43. 

lar 



Mr. Jnrtloe xlUer'a taiae dlo- 

"When a man takes out a 

ipyrlght. for any of ' ' 



rfne,' 



If a 



may obtain It by th 
out by law. The 1 
method of obtaining _ 
The coprlght law give; 

EP"- 



1 is entltli 



but the grant of a n 



lode pointed 

h extension. 

... .„., „ jn author or 

a monopoly of the sale of 
— • — a definite period. 



,L. =.,.=. the 
ed, the publli 



poly Impltei 



Shan be 
:i the unr< 



entitled 
estrlct ■ 



_„ _ Hollo- 
way Pub. Co., 43 Fed. 4t0. 451. 

10. Bobbs-Merrlll Co. v. Straus, 
SIO U. 9. 339. 28 SCt 722. G2 L. ed. 
1086; Bamforth v. Douglass Post 
Card, etc., Co., IBS Fed. SEB: Callga 
v. Inter-Ocean Newspaper Co., Ifi? 
Fed. 188, 84 CCA 634 [aff 21! U. S. 
182, 30 BCt 38, E4 L. ed, 1601; Har- 



Werckmelster v. American 1 



Fenno. 108 Fed. 89Z; 
Witt, _ -— - - 

nlr-flth in Ann. ^^, , .,„„, „, 

__ . Gramophoni ... 

Ltd.. 106 L. T. Rep. N, S. 94; Angers 
V. Leprohon, S2 Que. Super, i^o 

"It Is a proposition now 
settled as to be almost ai 
that, except so far as pres< 

him by statute, when the c ,. 

of any work, literary, _ mu8iea!| 



I well 



tlon 



matic, has 



.uthor 



L print, his 



ced 1.- 
mtrol < 



s publics 



copyright. Is a transfer 
11c to do most of the thtiisx "<>> ou- 
thor might do, in common with her, 
except all right of transfer and sale, 
which remaftis to the author; but 
without advantage, since the work 
has become, by publication, cr 
property." Harper v. Donohu. 
Vei. 491, 49! [aff 146 Fed. 1023 



78 CCA 878 r 



posed after publication cannot affect 
the public right's acquired by reason 
of the fact of publication." Werck- 
melater v. American Lith. Co.. 134 
Fed. 321, 328. 89 CCA GB3. 68 LRA 
691 [rev 128 Fed. 344). 

[a] Bnndnotloii on VTMnophOse 
Tsooid. — 'The composer of the music 
of a song has no remedy at common 
law. after publication, against a 
person who without authorliatlon 
copies that music on to gramophone 
records and publishes and sells such 
records, Monckton v. Gramophone 
Co., BE Sol. J. 12E. See also infra 

11. ' Kipling 

892. 



tlun's 



Fenno. 106 Fed, 

\ia. Kipling V, Fenno, 106 Fed, 

TiUa aad arraarenuat of an- 
uBsopytlcUad wockB. — "Many 
ui i:ump1alnant's writings are short 
tales or poems, requiring the group- 
ing together of several to make up 
a single volume of appropriate alie. 
He has from time to Ume thus 
grouped his tales and poeme, giving 
to the volumes which contain such 
groups titles of his own selection, 
■Soldiers Throe." 'Barrack Room Bal- 
lads,' and what not. Such groups, 
thus entitled, have been published 
with his authority, and, as is con- 
ceded for the purpose of this argu- 
ment, without any copyright pro- 
tection. Apparently he has himself 
from time to time made changes, as 
his own taste varied, in the compo- 
■f the different groups, though 



advanced is that an author, 
wnose mental productions, prose, 
vBrse, and title, have been given to 
the world by publication without 
copyright, 80 that any one la free to 
reprint and sell the whole or any 
part of thsra, may nevertheless reg- 
ulate the manner in which such re- 
printed matter may be grouped and 
entilled, and may restrain any ap- 
plication of the title he selected otli- 



wise than 
authorl' 



I he I 



1 it. 



ithorlty Is cited which supports 

-— position, and. in the ah- 

Hence oi auinorlty. the question of 
its adoption by the courts had bet- 
ter be reserved for final hearing. It 
would seem that the measure of re- 
lief which authors may obtalti 
against unauthorised publication of 
Iheir works must be found in the 
copyright statutes. _ which, when 



ling 



:. 69t. 



Klp- 



14. Drummond v. A Item us, 60 
Fed, 338; Ellis V. Hurst. 70 Misc. 
122. 128 NYS 144 laff 14S App. Dlv. 
91S mem. 130 NYS 1110 mem (aff 207 
N. Y. 881 mem. 100 NE 1126 mem)J. 
See also supra I 24. 

[a1 Mom de i^nma^ — Where rights 
in books have been so abandoned 
one publishing them may state the 
true name or the author, although 
the iKtoks were originally published 
under a nom de plume. Ellis v. 
Hurst, 70 Misc. 122, 123 NYS 144 
laff i4b App. Dlv. 818 mem. 130 NY'S 
1110 mem (aft 207 N. T. 861, 100 NB 
1128 mem)). 

IB. Bamforth v. Douglass Post 
Card, etc., Co.. 1B8 Fed. 3B6; Kip- 
ling V. Fenno, 106 Fed, 892; Angers 
" Leprohon, Zi Que. Super, 170. 
■- , «_i. applied. — '"Considering 
far as her suseeptlblll- 

author may ■ ■-- — 

said change 



[al 
that, I 



have been 



having taken the 



ForbttM 



I, deralopm 






If as In the law see cumulative 



le title, page and ni 
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anthor, snbJMt only to the rule that the author of 
the work in its ori^nal fonn mngt not be held out 
M the responBible anthor o£ it in its altered fonn,"* 
vnd that the work must not be pat oat in a way so 
as to constitnte unfair competition. '^ Published 
literary property cannot be protected aa such by 
a trade-mark: it mnst be copyrighted if it is to 
be proteeted.'* The publication of a drama, opera, 
or mosical composition in book form destroys the 
common-law play right, or right to control repre- 
sentation of it upon the stage." The rights of 
licensees fall with those of the licensor when the 
latter makes a general publication." 

H 43] (2) Limited or Qnaiified Pnbllcatiom. 

[lile an anqualified publication of an intellectual 



While 



prodnetioo, snofa as is made by printing and ofEering 
copies for sale, or otherwise, dedicates the work to 
the public unless the sole right to r^roduce ia 
secured to the originator thereof, or his assignee, 
under the ca>pyright statutes, there may be a lim- 
ited publication by communicating the contents by 
reading, representation, or restricted private cir- 
culation, and it is well settled that such limited 
or qualified publication will not abridge the rights 
of the owner any further than neceaaarily results 
from the nature and extent of such limited use aa 
he has made, or allowed others to make, of hia 
work." Such restricted use of a work as does not 1 
amount to a dedication thereof to the public will I 
not interfere with the right subsequently to obtain I 



law for retaining her property In 
and the control of said story, and 
having:. In efFect. allowed the same 
to become public property, she can- 
not legally claim protection" against 
the conaequencea — unpleasant though 
they may be to her— resulting- from 
..._ ._. ._. --■jgp persona * "' 



ight, bee 



, of r 



publishing said stary, 
clae of which right the persona __ 
exercising It are under no legal ob- 
ligation to conform to her taste or 
preferences In the matter of the title 
under which said story should ' 

SUbllshed." Angers v. Leprohon, 
■ue. Super. 170 17! (where, how- 
ever. Homo weight was gl 

ffliRt that the work wae e'-<->*'- 

published under a pseudonym and It 
did not appear that any portlr- " 
the public knew who was the 
author). 

10. See supra i 24. 

17. Bamforth V. Douglass 

Card, etc., Co.. les Fed. lEG. 

Trade-Marks, Trade-Names. an< 

fair Competition [3S Cyc SSI]. 






,arU ete.!"co""lBg''Fed. 3B6. 

"Literary property In a book 
cannot be protected by trade-mark, 
nor otherwise than by copyright. 
Atlas Hfg. Co. V. SIreet, supra FfoU 
Black V. Bhrich. 41 Fed. 79S1. 

[a] ABthoT^ tnds-mark^ — "The 

Slalntlff Insists that be has a valid 
rade-mark. consisting of an ela- 
fihant's head, by which his produc- 
lons have been known and pro- 
tected and that the defendants have 
Infringed by placing an elephanfs 
heajj upon t>iirty sets of the 'Brush- 
wood' edition. The propoBUlon that 
an author can protect tils writings 
by a trade-mark ia unique and, at 
flrst blush, seems somewhat start- 
ling. It ts certainly offensive to the 
aesthetic and poetic taste to place 
BUch poems as the 'Recessional and 
^'he Last Chantey' In the same cate- 
gory with plHs and soap, to be dealt 
In as BO much merchandise. We do 
not Intend to decide that such a 
trade -mark la sanctioned by the law, 
but even If It were. It Is manifest 
that the mark does not lose Ita char- 
acteristics becBUHe used to desig- 
nate an unusual variety of 'goods.' 
In other words, the author, assum- 
ing that he may have such protec- 
tion, must comply with the law If 
he would have a valid trade-mark." 
Klptlng V. Putnam, 130 Fed, «81, 6SS, 
BT CCA 2flS. SB LRA !"" 



Competition ftt Cyc 674J, 

19. See Infra g Bl. 

00. Daly v. Walrath, tO App, Dlv, 
120. 67 NTS 1126, 

[a] xsaaon for rnl*. — "If an au- 
thor could thus grant licenses for 
all the world, except hts own coun- 
try, and then publish In his own 
country without such publication af- 
'--•'-- ■" rights of.hli ■■ 



. Walrath. 40 App. i 

WM* applied.— Wher 



d of on 
' Dalv 



elgn author sold _ 

rights In a dramatic composition for 
the United SUtes, and thereaftr-- 
publlshed the work In such foreli 



the 



right! 



pre- 



A PI 



vlously conveyed were thereby di 
Btroyed, notwithstanding such pubjl. 
cation was In violation of a contraci 
between the author and thi 
chaser. Daly v. Walrath, *( 
Dlv. 220, 322. B7 NTS 112B (w 
the court said: "The plaintiff 
acquired the author's common 
right of representing the play In 
country; but that right became 
property of anyone who chose to 
ercise It, when the original play 
subsequently —-'-"-'--a --' — ■ 
book form wll 
Ity"). 



lubllshed a... 
1 Sudermann' 



had 



_. _. .Bobbs-MerrlU Co. v. 
Straus, 147 Fed. IB, 77 CCA 607, 16 
LHANS 7fiS [aft 189 Fed. """ 



LRANS 8S9. 



America 



Lllh 'Co.. 134 Fed, 1!2], 69 



10.7^4, 3 Cliff. 8!7. 

111.— Prohman v. Forria, 2S8 III. 
430, S7 NB SET. ISS AmSR 13B, 41 
LRANS ti» fatt 22S U, 8. 424, tl SCt 
263, B6 L, ed. 4S2I. 

Mass. — F. W, Dodge Co, v. Con- 
struction Information Co.. lis Mass, 
62. SS NG 204. 97 AmSR 412, 60 
LRA 810. 

N. J,— New Jersey State Dental 
Soc. v. Dentacura Co,, 67 N. J, Eo, 
G93, 41 A 672 faff GB N. J. Eq. GS2 
mem, 43 A 1098 mem]: Aronson v. 
Baker, 43 N, J. Bq. 266, 12 A 177 
("Brmlnle"). 

N. T,— Jewelers' Mercantile Ag 
v. Jewelers' Weekly Pub. Co.. IB 
T. 241, 49 NE 872, "■ ■-'■" " 

LRA «4« [rev 84 __ 

41); O'Neill v. General Fill.. ,,_ 

— ■ 167 NTS 1028 [mod 
" -■ Cl^rkr "- 



m 



12, g2 NTS 



162 NTS B99]: Keene 
N. T. Super •-■ ""- 



Kier 



. Mar 



hattan Quotation Tel. Co., BO HowPr 
194; Oertel v. Wood. 40 HowPr 10. 

.Vernon Abstract Co. v, Wag- 



. 26, 



Prince Albert v, 
■ 1, 47 Reprint 1S( 
47 EngCh 19, ( 






II 46-66. 

.. ._ Jied that thi 

private circulation of information oi 
literary composition. In writing oi 
in print, for a restricted purpose. It 
not a publication which bIvce 
mihUr a Hfht tn imn If 'T !■ 



the 



nubile a right to ... . . ,. . 

Dodge Co. V. Construction Informa- 
tion Co.. laa Mass. 62. 66. 66 NE 204, 
97 AmSR 412. 60 LRA SIO. 

[a] JudlolBl statonatLta and ntna- 
tratlona of role. — n) "The owner of 
the common-law copyrleht has a per- 
petual rlRht of property and the pt- 
oluslve right of flrst general oubll- 

cted publl- 
r the right 



ted by li 



□1 n. Is iUua , 

to I of students, dramatic 

fc I before a select audience, 

ej s of paintings in privatv 

g! private circulation of cop- 

ie Tianuscript. etc" Bobbs- 

H ]. V, Straus, 147 Fed. IE, 18. 

71 07, 16 LRANS 766 [aff 139 

F^... .... and aff 210 U, 8. 339. 2S 

SCt 722 B2 L. ed. lOSBf. (2) "The 
rule which I think should be adopted 
may be stated as foHowa: that the 
owner of a dramatic or musical 
composition may. like the owner of 
any other kind of property, do with 
'" - ■ ' he pleases; he may re- 
iwn use and benefit, 
uj- jjq MLiaj eivB It to the public out 
and out, or he may make a limited 
or partial dedication of it. and when 
his act of dedication Is of such a 
character as to show unmlatakably 
that he does not Intend to abandon 
all right but simply to give the pub- 
lic the right to bave a limited uso 



1 it for his 



himself whatei _. ._ , _, 

the publio acquir« the right to use 
his property to the extent of his 
dedication, but nothing more, and 
any use of It In excess of the extent 
dedicated Is In violation of his re- 
served rights. To Illustrate: If the 
composer of an orchestral score of 
an opera arranges his score for use 
on the piano, either In whole or In 
part, and then causes his arrange- 
ment to bo published and sold, h» 
thereby donates his muaic to the 
public for use on the piano, but that 
la the whole extent of his gift. He 
does not thereby authorlie another 
composer to make a new orchestra- 
tion of his muaic, and perform it in 
public for profit. Such a use of hiB 
gift would very likely seem to him 
to bo a piratical abuse of his liber- 
ality." Aronson v. Baker. 43 N. J, 
Eo, 366, 369, 12 A 177. (2) "Wo 
hold that the effect of the publioa- 
tion relied upon by the appellants Is 
to be determined by inquiring 
whether it is ao restricted in point 
of place, purpose, and persons as (O 
be consistent with the retention by 
the appellee of its proprietary 
rights, or is so general or unquali- 
fied as to Indicate an Intent to sur- 
render or dedicate them to the pub- 
lic at large. . , . Tested in this 
way, the facts before recited admit 
ofbut one conclusion. 'The puhll- 



geth. 



relied 
1 the 



. - J of the quota- 
tions by those who subacribe for 
them. This ts done In places which, 
by reason of their ownership and 
use, are private. Its controlling 

Eurpose Is that of stimulating and 
icltltating trade with the sub- 
scriber, and not of confprrlng a bene- 
fit upon the public. It Implies, of 
course, a permission that In dealing 
with the subscriber his patrons may 
use the information which the quo- 
tations contain, but not that they 
may be copied and taken away or re- 
produced and used elsewhere. It 
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'k copyright therefor," nor will it curtail the right 
to prevent the unauthorized use thereof by an- 
other.^ There can be no limited or restricted pub- 
lication under a copjrright; any publication under 
copyright is a general publication destroying all 
common-law rights.** 

[i 44] (3) Oonseat to Publication. To consti- 
tute an abandonment of the common-law property 
by publication the publication must be a voluntary 
one, made by the owner himself or by his author- 
ity; an unauthorized publication has no effect on 
his common-law rights.^ It is so expressly pro- 
vided by the English statute,^ and also by plain 
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implication in the United States statute.*' A publi- 
cation by a licensee in violation of the conditions 
of his license is a publication without consent and 
does not destroy the owner's common-law right.*^ 
But a publication by an agent acting within the 
course and scope of his authority, although in vio- 
lation of his instructions, works a dedication.** 

[$ 45] (4) Place of Publication. It is immate- 
rial where publication takes place.*^ Publication 
abroad equally with publication at home works a 
dedication.*^ 

[$46] 2. What Oowrtdtutes Publication— a. In 
CteneraL Publication is the act of making public 



does not make knowledge of them 
general, or make them accessible to 
the public as of right, or render 
them of no further value. In short. 
It Is so restricted as to be consist- 
ent with the retention by the ap- 
Sellee of its proprietary rights, and 
oes not indicate an intent to sur- 
render or dedicate them to the pub- 
lic." McDearmott Commn. Co. v. 
Chicago Bd. of Trade, 146 Fed. 961. 
964. 77 CCA 479, 7 LRANS 889. 8 
AnnCas769 [aff 143 Fed. 188]. 

Wliat oonjitltiiteB a limited or a 
general pubUcatioa see infra § 46 et 
aeq. 

22. Ame];lcan Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 299. 28 
set 72, 62 L. ed. 208. 12 AnnCas 695; 
Keene v. Kimball, 16 Gray (Mass.) 
646, 77 AmD 426. See aiso infra | 
92. 

"It is only in cases where what is 
known as a general publication is 
shown, as distinguished from a lim- 
ited publication under conditions 
which exclude the presumption that 
it was intended to be dedicated to 
the public, that the owner of the 
right of copyright is deprived of the 
benefit of the statutory provision." 
American Tobacco Co. v. werckmeis- 
ter, supra. 

23. American Tobacco Co v. 
Werckmeister, 207 U. S. 284, 299. 28 
set 72. 62 L.. ed. 208, 12 AnnCas 696; 
Bobbs-Merrill Co. v. Straus, 147 Fed. 
16. 77 CCA 607, 15 LRANS 766 [aff 
139 Fed. 166, and aff 210 U. S. 339, 
28 set 722, 62 L. ed. 1086]; F. W. 
Dodge Co. V. Construction Informa- 
tion Co., 183 Mass. 62, 66 NS 204. 97 
AmSR 412, 60 LRA 810; New Jersey 
State Dental Soc. v. Dentacura Co.. 
67 N. J, Eq. 598. 41 A 672 Faff 68 N. 
J. E}q. 682 mem. 43 A 1098 meml; 
Aronson v. Baker, 43 N. J. Eq. 365. 
12 A 177 ("Brmlnie"); Macklln v. 
Richardson. Ambl. 694, 27 Reprint 
461. 7 BRC 66; Prtnce Albert v. 
Strange, 1 Hall & T. 1, 47 Reprint 
1302, 1 Macn. & Q. 26, 47 EngCh 19. 
41 Reprint 1171. 

'The property of the author or 
painter in his intellectual creation is 
absolute until he voluntarily parts 
with the same. One or many persons 
mav be permitted to an examination 
under circumstances which show no 
intention to part with the property 
right, and it will remain unim- 
paired." American Tobacco Co. v. 
Werckmeister, supra [appr Werck- 
meister V. American Lith. Co., 134 
Fed. 321, 69 CCA 553. 68 LRA 691]. 

24. Bobbs-Merrlll Co. v. Straus. 
147 Fed. 16, 19. 77 CCA 607, 16 LRA 
NS 766 [afr 139 Fed. 165. and aff 210 
U. S. 339, 28 set 722, 52 L. ed. 1086]. 

"The statute does not permit the 
owner of the copyright, by attempted 
restrictions upon the use of copies, 
to retain in himself forever the com- 
mon-law right of first publication." 
Bobbs-Merrill Co. v. Straits, supra. 

DepofltB ia eopyrlgbt ollLoe see in- 
fra I 66. 

26. Chicago Bd. of Trade v, Chris- 
tie Grain, etc., Co., 198 U. S. 236, 25 
set 687. 49 L. ed. 1031; Savage v. 
Hoffman, 169 F<^d. 584; Harper v. 
Donohue, 144 Fed. 491 [aff 146 Fed. 
1023 mem. 76 CCA 678 mem]; Press 



Pub. Co. v. Monroe, 73 Fed. 196, 19 
CCA 429 [app dism 164 U. S. 106, 17 
set 40, 41 L. ed. 367]; Boucicault v. 
Wood, 8 F. Cas. No. 1,693, 2 Biss. 34; 
Crowe v. Aiken. 6 F. Cas. No. 3,441, 

2 Biss. 208; Jewelers' Mercantile 
Agency v. Jewelers* Weekly Pub. 
Co., 155 N. T. 241. 49 NE 872. 
63 AmSR 666. 41 J>RA 846; Palmer 
V. De Witt, 47 N. T. 632, 7 AmR 480; 
Daly V. Walrath. 40 App. Div. 220. 57 
NTS 1125; Wall v. Gordon. 12 Abb 
PrNS (N. T.) 349; Kenrlck v. Dan- 
ube Collieries, etc., Co., 39 Wkly. Rep. 
473; Anglo-Canadian Music Publish- 
ers^ Assoc. V. Dupuis, 27 Que. Super. 
486. 6 Que. Pr. 351. 

[a] lUiistratioii^— While books are 
stored away, if a copy should be ob- 
tained surreptitiously and printed, or 
the author should loan one of the 
books to a friend to read and return, 
and in that manner a copy of the 
book should fall into the hands of 
someone who should attempt to print 
it, the author would be entitled to 
restrain publication, for the reason 
that he had not undertaken to put 
within the reach of the general pub- 
lic such thoughts or facts as he may 
have exposed or stated in the book. 
Jewelers' Mercantile Agency v. Jew- 
elers' Weekly Pub. Co., 165 N. Y. 241, 
49 NE 872, 63 AmSR 666, 41 LRA 
846. 

[b] TlM publioation Ia a foreign 
oomitry (1) of a play never published 
in the United States is not a dedica- 
tion to the public, unless such publi- 
cation was made with the consent 
of the author. Boucicault v. Wood, 

3 F. Cas. No. 1,698. 2 Biss. 34. (2) 
The operetta "Nanon" was completed 
in September, 1884, and a manuscript 
copy Immediately transmitted by the 
authors to plaintiffs who before It 
was written had purchased the ex- 
clusive right to use it in America so 
that they were the exclusive owners 
for America and in possession of the 
manuscript before there was any 
publication of any part in Europe or 
America. Defendants were enjoined 
from performing the play as a whole, 
or the piano score, or any part of it 
except the orchestration, which was 
defendants' work. Goldmark v. Kre- 
ling, 36 Fed. 661, 662, 13 Sawy. 310. 
(It appeared in this case that the 
piano score had been published in 
Europe, but it did not appear very 
clearly, if at all, that it was with the 
author's consent. But the court, in 
its opinion, did not deem this im- 
portant, since It clearly appeared 
that neither the score nor any part 
of the operetta was published with 
plalntifTs consent either in Europe 
or America. Sawyer, J., said: "The 
authors, certainly, could not have 
sold, and conveyed, any right to a 
third party to perform their operetta 
in Amerlceu so as to cut off the prior 
exclusive right conveyed to Gold- 
mark and Conried. If they could not 
cut them off by subsequent sale, we 
do not perceive how they could do it 
by a subseqent dedication to the pub- 
lic by publication. In our Judgment, 
defendants had no right to use the 
piano score, even if it had been pub- 
lished by the authors in Europe after 
the right of complainants had at- 



tached. We are not certain, that it 
was published with the consent of 
the authors. . . . But concede it 
to be so, there was no consent of 
complainants, in whom the exclusive 
right for America had already 
vested" >. Compare supra I 42 text 
and note 7. 

fc] Bvldence of ooiuieBt^— (1) On 
a motion temporarily to enjoin a 
vaudeville performer from singing a 
song from an opera which complain- 
ant claims the exclusive right to pro- 
duce, the court may consider the fact 
that the songs and pianoforte score 
of the opera had been published, as 
showing an abandonment of the 
words of the songs, although there Is 
no proof that the publication was au- 
thorized by the composer and the 
authors of the ojaera, as would be 
necessary on final nearlng. Savage v. 
Hoffman, 169 Fed. 684. (2) Proof 
that the author received and receipt- 
ed for royalties from publication is 
evidence of consent. Daly v. Wal- 
rath, 40 App. Div. 220, 57 NTS 1125. 

[d] Tlie Imrdea of proTing omb- 
■eiLt of the author to a publication, 
is on the party who relies on it. Daly 
v. Walrath. 40 App. Div. 220, 67 NTS 
1126 [foil Boucicault v. Wood, 3 F. 
Cas. No. 1.693. 2 Biss. 341. 

ae. Copyright Act, 1911 (1 & S 
Geo. V c 46 I 85 (2)). 

fl7. Act March 4, 1909 (85 U. S. 
St. at L. 1075 c 320 | 62) (deflninir 
publication). 

28. American Press Assoc ▼. 
Daily Story Pub. Co., 120 Fed. 766, 67- 
CCA 70. 66 LRA 444 [app dism 19S 
U. S. 676 mem, 24 SCt 852 mem, 48 L. 
ed. 842 mem] (which, however, waa 
a copyright case). 

29. American Press Assoc ▼• 
Daily Story Pub. Co., 120 Fed. 766, 57 
CCA 70. 66 LRA 444 [app dism 198 
U. S. 675 mem. 24 SCt 862 mem, 48 
L. ed. 842 mem]. 

30. Larrowe-Loisette v. O'LiOUgh- 
lin, 88 Fed. 896; Boucicault v. Wood* 
3 F. Cas. No. 1.693. 2 Biss. 34. 

31. American Tobacco Co. ▼. 
Werckmeister, 207 U. S. 284, 28 SCt 
72, 52 L. ed. 208, 12 AnnCas 695; Uni- 
versal Film Mfg. Co. V. Oopperman, 
212 Fed. 301 [aff 218 Fed. 677. 184 CC 
A 3051; Savage v. Hoffman, 169 Fed. 
684: Wagner v. Conried. 125 Fed. 798 
(publication in Germany in the Grer- 
man language); Fraser v. Yack, 116 
Fed. 285. 53 CCA 663: Tribune Co. ▼. 
Associated Press. 116 Fed. 126: Lar- 
rowe-Loisette V. O'Loughlin, 88 Fed. 
896; Goldmark v. Kreiing, 86 Fed. 
661, 13 Sawy. 310; Mikado, etc., C^ase^ 
26 Fed. 188, 28 Blatchf. 847; Froh- 
nian v. Ferris. 238 111. 430, 87 NB 
327. 128 AmSR 135. 43 LRANS 689 
[aff 228 U. S. 424. 32 SCt 263. 56 L. 
ed. 492]; O'Neill v. General Film Co., 
171 Ann. Div. 854. 157 NTS 1028 [mod 
162 NTS 699]; Daly v. Walrath. 40 
App. Div. 220, 57 NTS 1125 (publica- 
tion in Germany in the German lan- 
guage); Palmer v. De Witt. 30 N. T. 
Super. 530. 36 HowPr 222. 6 AbbPrNS 
180; Cocks v. Purday. 5 C. B. 860. 57 
BCL 860, 186 Rfeprlnt 1118; Guichard 
V. Mori. 2 Coop. t. Cott. 216. 47 Re- 
print 1134; Boucicault v. Delafleld, 1 
Hem. & M. 697, 71 Reprint 261. ^ 

[a] Ce&sent of tlie antlior to yob* 
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or known, as by offering for sale or distribution the 
book, picture, or other subject matter in question."* 
The question of whether or not there has been a 
publication of literary or other intellectual property 
is of importance from two aspects: The existence 
of any common-law rights whatever depends upon 
it.^ The right to obtain a statutory copyright also 
depends upon it, for there can be no copyright in 
that which has been dedicated to the public by an 
unrestricted publication.** Copyright is also initi- 
ated by publication,**^ and a copyright may be lost, 
and a dedication effected, by a publication without 
the required notice of copyright.*" What will con- 
stitute either a general or a limited publication 
varies with the nature of the subject matter in- 
volved.*^ The mode of publication, or the question 
as to what amounts to publication, must corre- 
spond to the nature of the right secured.** The 

lloa^Uoa »1}rcMia (1) places him in the 
position of a foreign author and is 
an abandonment of his rights to a 
copyright here. Bouclcault v. Wood, 
8 F. Cas. No. 1.693, 2 Biss. 34 (publi- 
cation of play). (2) If the foreign 
imblication is unauthorized it does 
not prevent the existence of copy- 
right in Canada. Anglo-Canadian 
Music Publishers' Assoc, v. Dupuis, 
2 ComL (Can.) 503. 

[bl Under fonn«r BngUsh stat- 
utes, while it has been said that if a 
foreign author not having published 
abroad first publishes in England he 
mav have the benefit of the statutes, 
it has been held that if the author 
first publishes abroad he cannot af- 
terward have the benefit of the stat- 
ute by publishing in England. Chap- 
pel V. Purday, 14 M. & W. 303. 153 
Reprint 491; Clementi v. Walker, 2 
B. & C. 861, 9 ECL. 371. 107 Reprint 
601; JefCerys v. Boosey, 4 H. L. Cas. 
815, 10 Reprint 681; Guichard v. 
Mori. 9 L>. J. Ch. O. S. 227. See also 
infra 8 224. 

82. See Publication [32 C^c 760]. 

[a] OtlMT Oellaltioiui. — (1) "In its 
ordinary acceptation, the word 'pub- 
lication' means 'the act of publish- 
ing a thing or making it public; of- 
fering to public notice; or rendering 
it accessible to public scrutiny.' In 
copyright law. It is 'the act of mak- 
ing public a book; that is, offering or 
communicating it to the public by 
sale or distribution of copies.' " 
D'Ole V. Kansas City Star Co., 94 Fed. 
840. 842. (2) "The act of offering a 
book, map. print, piece of music, or 
the like, to the public by sale or by 
gratuitous distribution." Century D.; 
Webster D. (3) Publication means 
communication to the public. Mac- 
millan v. Dent, [1907] 1 Ch. 107, 117, 
S BRC 647. 

See supra S| 40-45. 



nature of the subject matter, the character of the 
communication, circulation, or exhibition, and the 
nature of the rights secured are chiefly determina- 
tive of the question of publication.^ The use of 
the word ''publication" to indicate both a ''gen- 
eral publication" and also a "limited publication" 
is unfortunate and has led to much confusion.'^ 
By express provision of the copyright act, ^orks, of 
which copies are reproduced for sale or distribu- 
tion, are deemed to be published on the earliest date 
when copies of the first authorized edition are 
placed on sale, sold, or publicly distributed by or 
with the authority of the proprietor.*^ In England, 
the copyright act provides that publication, in rela- 
tion to any work, means the issue of copies of the 
work to the public.^ Private circulation is not pub- 
lication.^ Printing is not necessary to constitute a 



See infra 9 92. 
37. Universal Film Mfg. Co. v. 



See infra h 171-178. 



1 



See Infra §9 194. 213, 233. 



Copperman, 212 Fed. 301, 303 [a£C 218 
Fed 677, 134 CCA 806]. 

••What amounts to publication 
varies, of course, with the nature of 
the thing published: 1. e., the publi- 
cation of a book is naturally 
diCFerent from the publication of a 
picture. The statute does not un- 
dertaJce to describe what publication 
is, so that we must fall back upon 
the long line of decisions originally 
referred to. Werckmefster v. Ameri- 
can Lith. Co., 134 Fed. 321, 69 CCA 
553, 68 LiKA 691, and cases there 
cited sufficiently cruide one toward an 
understanding or publication in any 

fiven instance. If there be such a 
issemi nation of the thing under con- 
flideration among the public a^ to 
justify the belief that it took place 
with the intention of rendering the 
work common property, then publica- 
tion occurred.'*^ Universal Film Mfg. 
Co. V. Copperman, supra, 

[a] To publish a production is to 
make it public by those means which 



are appropriate to the particular ar- 
ticle or particular thing. Bouclcault 
V. Chatterton, 5 Ch. D, 267. 

Fubllcatioa of partioulajr vubj^ot 
matter see infra | 48 et seq. 

38. Werckmeister v. American 
Lith. Co., 184 Fed. 821, 325, 69 CCA 
668. 68 LRA 691 [rev 126 Fed. 2441 
(where it is said: "The nature of 
the property in question in large 
measure determines the extent of the 
public right"). 

38. Werckmeister v. American 
Lith. Co., 134 Fed. 321, 326, 69 CCA 
553. 68 LRA 691 frev 126 Fed. 244]; 
Jewelers' Mercantile Agency v. Jew- 
elers' Weekly Pub. Co., 156 N. Y. 241, 
49 N£} 872, 63 AmSR 666, 41 LRA 846 
[rev 84 Hun 12. 82 NTS 41]; Ex- 
change Tel. Co. V. Central News, 
Ltd., [1897] 2 Ch. 48. 

"The nature of the subject matter, 
the character of the communication, 
circulation, or exhibition, and the na- 
ture of the rights secured, are chiefly 
determinative of the question of pub- 
lication." Werckmeister v. American 
Lith. Co., supra. 

[a] *Tb.aBt the oral lecture to a 
class of students is not published 
even by permission to the individuals 
of such class to make copies for 
their own use, because this is in cu:- 
cord with the purposes of instruction 
and does not otherwise injuriously 
afPeot the right of the author. But 
the exhibition of a play to persons 
paying admission does not permit 
them to make copies for reproduc- 
tion, because the character of the 
exhibition for amusement indicates 
the limitation of its purpose, and the 
reproduction thereof, by persons ad- 
mitted only as spectators would be 
destructive of the other rights pos- 
sessed by the author, including that 
of representation secured to him by 
statute." Werckmeister v. American 
Lith. Co., 134 Fed. 821, 826. 69 CCA 
553, 68 LRA 591 [rev 126 Fed. 244]. 

40. Werckmeister v. American 
Lith. Co., 134 Fed. 821. 324, 69 CCA 
553, 68 LRA 591 [rev 126 Fed. 244]. 

[a] Oeueral and limited jpubUca- 
tlon.— "Publication of a subject of 
copyright is effected by its communi- 
cation or dedication to the public. 
Such a publication is what is known 
as a 'general publication.' There may 
be also a limited publication.' The 
use of the word 'publication' in these 
two senses is unfortunate and has 
led to much confusion. A limited 
publication of a subject of copyright 
is one which communicates a knowl- 
edge of its contents under conditions 
expressly or impliedly precluding its 
dedication to the public." Werckmeis- 
ter V. American Lith. Co., 134 Fed. 
321. 324, 69 CCA 553, 68 LRA 691 
[rev 126 Fed. 244]. 

41. Act March 4. 1909, | 62 (35 
U. S. St. at L. 1075 c 820 S 62). 

42. Copyright Act. 1911 (1 & 2 
Geo. V c 46 8 1 (8); Halsbury L. Bng. 
Suppl. (1917) p 363; Francis v. Feld- 
raan. [1914] 2 Ch. 728. 

[a] '<ZMa«a to tli# vabUo."— "I 



think 'issued to the public' can mean 
no more than an invitation or a right 
to the public to acquire copies. No- 
tice of the publication is given to 
the public by the copies sent to the 
British Museum and to the universi- 
ties. I do not say that that satisfies 
the statute. I think it does not, but 
'issued to the public' can mean no 
more than having them on sale. You 
need not advertise and you need not 
call the attention of the public to 
the fact that you have published, if 
you are prepared to supply on de- 
mand. Here, the moment there came 
a demand they fully satisfied It." 
Francis v. Feldman, [1914] 2 Ch. 728, 
781 (per Neville, J.). 

43. U. S.— Bobbs-Merrill Co. v. 
Straus, 147 Fed. 16, 77 CCA 607. 15 
LRANS 766 [aft 139 Fed. 165, and 
aft 210 U. S. 339. 28 SCt 722, 62 L. ed. 
1086]. 

111. — ^Frohman v. Ferris, 238 111. 
430, 87 NE 327. 128 AmSR 135, 43 
LRANS 639 [aft 223 U. S. 424, 32 SCt 
263. 66 L. ed. 492]. 

Mass. — ^F. W. Dodg« Co. v. Con- 
struction Information Co., 188 Mass. 
62. 66 NE 204, 97 AmSR 412, 60 LRA 
810. 

N. Y. — Jewelers* Mercantile Agency 
v. Jewelers' Weekly Pub. Co., 155 N. 
Y. 241, 49 NE 872, 63 AmSR 666, 41 
LRA 846 [rev 84 Hun 12. 32 NYS 

Bng. — Prince Albert v. Strange, 2 
De G. & Sm. 652. 64 Reprint 293, 1 
Hall & T. 1, 47 Reprint 1302, 1 Macn. 
& Q. 25, 47 EngCh 19. 41 Reprint 
1171; Jefferys v. Boosey, 4 H. L. Cas. 
815, 10 Reprint 681; Kenrick v. Dan- 
ube Collieries, etc., Co.. 39 Wkly. Rep. 
473. 

[al FriT»t« circulation distlii- 
gnlshed from publicatloiiw— "Several 
cases have arisen where the courts 
have held that the private circula- 
tion of pictures, manuscripts or 
printed books did not constitute a 
publication, such as Prince Albert v. 
Strange. 2 De Gex & S. 652, 64 Re- 
print 293; also Bartlette v. Critten- 
den, 2 F. Cas. No. 1.082, 4 McLean 
300, where the plaintiff, a teacher of 
bookkeeping, for the convenience of 
his pupils, wrote his system of in- 
structions on separate cards, which 
they were permitted to keep for their 
convenience; so a gratuitous circu- 
lation of copies or a work among 
friends and acquaintances has been 
held not to amount to a publication. 
Paley's Case [clt Perclval v. Phipps, 
2 Ves. & B. 19, 23, 35 Reprint 226] 
was one where a bookseller was re- 
strained from publishing manuscripts 
left by Dr. Paley for the use cf his 
own parishioners only. Coppinger. in 
his work on Copyright, at page 117, 
after considering the last case cited 
and others, reached the following 
conclusion: 'The distinction is in the 
limit of the circulation; if limited to 
friends and acquaintances it would 
not be a publication, but if general, 
and not so limited, it would be.' In 
this case the circulation was not Urn- 
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publication.** Printiiw and offering for sale oon- 
Btitute publication " Exposnre for sale oonatitatea 
f> publication; it is not necessaiy that the work be 
aetually sold. Whenever the public generally, or 
an indefinite portion of it, are assured of access to 
the work without further action on the part of the 
author, a general publication has taken place." The 
nurestrioted sale of a single copy is a general pub- 
lication.** 

[i 47] b. Oen«raI and Limited PnblicatiaiL A 



general publication couaists in snob a disclosure, 
communication, circulation, exhibition, or distribn- 
tion of the subject matter, tendered or given to one 
or more members of the general public, as implies 
an abandonment of the right of copyright or its 
dedication to the public.*° A limited publication is 
one made under restrictions limiting the use or en- 
joyment of the subject matter to definitely selected 
individuals, or to a limited ascertained class, or to 
some particular occasion or definite purpose. And 



,. The limitation wsJi 

upon the character of the use which 
a aubscriber could make of It. It 
was the privilege of any and all per- 
sona who desired to become sub- 
scribers, to obtalr ' "Be 
of the reference t at 
the publisher of >k 
to place restrlctlo :h 
Individual purcha of 
It. the effect of w n- 
crease rather ttia b- 
llc demand for ot 



away from the ac ts 

real character, of 

publication." Js le 

Agency Y. Jawele: o.. 

IBB N. y. 241. 261 m 

SR 666. 41 LRA S. 

12 NTS 41], 

44. White V. Geroch, 2 B, ft Aid. 
2B8. lOe Reprint ST6. 1 Chit. 24, IS 
ECL 28. 

48. Bamforth v. Douelasa Post 
Card, etc.. Co., 158 Fed. S5B; McPar- 
lane v. Hulton, [ISSS] 1 Ch. 884, 

4a. Jewelers' Mercantile Agency 
V, Jewelers' Weekly Pub. Co.. 166 N, 
T. 241, 49 NE B72. 63 AmSR 66S, 41 
LRA 846 [rev 84 Hun 12, 32 NYS 41]; 
Wright V, Elsie, 86 App. DIv. 36E. S3 
NTS .887: Vernon Abstract Co. V. 
Waggoner Title Co., 4S Tei. Civ, A. 
144, 107 SW 919; Francis v. Feldman. 
[1914] 2 Ch. 728 (copies of song 
exposed for sale on counter In retail 
department of publisher's business 
premises); Hanfataengl v. Smith, 
[1905] 1 Ch. 618: McFarlana v. 
Hulton, [1899] 1 Ch. 884; Chatterton 
V. Cave. L. R. 10 C. P. B72; West 
V. Francis. 6 B. ft Aid. 127. 7 ECL 
402 106 Reprint 13fi' 



1 be dependent upon the 

act of the purchaser. The actual 
sale of a copy Is evidence that It 
has been offered to the public, but 
that fact may also be shown by 

f^thar a^7lilom^a*' It." -■----■ »- .'■- 



[a] BMUon for mla. — "The reason 
why exposing for sale or offering 
gratuitously to the general public 
constitutes publication, is stated in 
the last part of the rule as follows: 
'So thai any person may have an 
opportunity of enjoying that for 
which copyright Is intended to be 

lies at the foundation of all decisions 
upon this subject. Is applicable to 
this situation." Jewelers^ Mercantile 
Agency v. Jewelers" Weekly Pub. 
Co., lS6 N, T. 241, 261. 49 NB 872, 
63 AmSR 666, 41 LRA 848 [rev 84 
Hun 13. 32 NTS 41]. 

47. Werckmelster v. American 
LIth. Co., 134 Fed. 821, 69 CCA 683. 
SS LRA 891 [rev 126 Fed. 2441; 
Wagner v. Conreld, 12B Fed. 798; 
D'OTe v. Kansas City Star Co., 91 
Fed. 840; Rees v. Peltser. 76 111. 47B: 
Jewelers' Mercantile Agency v. 
Jewelers' Weekly Pub. Co.. 15E N. T. 
241. 49 KE 872. 63 AmSR 866. 41 
LRA 846 [rev 84 Hun 12. 32 NTS 
4U; Vernon Abstract Co. V. WaK- 
goner Title Co., 49 Tex. Civ. A. 144, 
107 SW 919. 

[a] Bnl* upUM. — (1) Where a 
draftsman made several copies of a 



r. — ,, of which he 

placed In a public ofllce and others 
ot which he sold to third persons, 
there was a dedication sufFlclent to 
terminate his common-law rights 
therein. Rees v, Peltier, TS III. 476, 
(2) While the mere distribution of 
a limited number of copies to 
selected Individuals for a special 
purpose does not constitute a. pub- 
lication resulting In a dedication, 
oiTering the work so that the publli 
-rlthou- "• — '-' — ■'-- -• 

does CI . , 

Wagner v. Conri 

(opera Parsifal). (^) An owner or 
atHitracts of title, who either 
furnishes abstracts or offers to 
furnish them to those of the general 
public who desire them, makes such 
a publication of sheets forming a 
---t of his abstracts as deprives 
n of the exclusive right thereafter 
._ multiply copies thereof, although 
the sale or offer to sell Is to persons 
procuring abstracts for the special 
purpose of examlnlns the title to 
specific property, and for no other 
purpose. Vernon Abstract Co. v. 
Waggoner Title Co., 19 Tei. Civ. A. 
144. 107 SW 918. 

46. Bobbs -Merrill Co. v. Straus. 
147 Fed. IB, 77 CCA 807, 16 LRANS 
768 Jaff 129 Fed. 166, and aft 210 
U, 9. 3S3, 2B set TS2. 62 L. ed. 



181: O. ft C. Merrlam Co. v. United 
_-jtlonary Co., 110 Fed. 768 [rev on 
other grounds 14G Fed. 364, 16 CCA 



470 (aft 208 U. a, 260, 



t 290. 



Amerlcai. , 

CCA 663, 68 LRA 691 
2141: Gotisbi 



134 Fed. 321, 69 
•- - -28 Fed. 

Pub." Co;,"33'Fedr'3Bi.' 

49. American Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 28 SCt 
72, 52 L. ed. 208. 12 AnnCas ESS; 
Rees V. Peltier, 75 111. 475. 

"A general publication consist 



abandonment of the rl^ht 
of copyrlKht or Us dedication to the 
public.'' Werckmeister v. American 
'"■-"- ■"■ ■~-". 321. 326. 69 CCA 



without taking out any copyright 
made several copies of the original 
In a form suitable for com prising 
atlases, sold several, and placed one 
cony In the hands of the city for 
public use, where any part or the 
whole of It could be copied and used 
by any citizen, placing no restric- 
tions on their use. It was held that 
the author thereby dedieatfid the 
maps to public use and consequently 
lost his common-law proprietorship 
in them, and that they became nublie 
--- Rees V. Peltier, 75 111. 

50, Werckmeister v. American 
I.lth. Co., 112 Fed. 827; Werckmeister 
V. Amercian LIth. Co.. 134 Fed. 321. 
69 CCA 563, 88 LRA 691: Waener v. 
Conrled. 12B Fed. 798; Bartlett v. 
Crittenden. 2 F. Caa. No. 1, 076. 5 
McLean 32; New Jersey State Dental 
Soc, v. Dentaeura Co., 57 N, J. Eq. 
B93. 41 A 672 laff 68 N. J. Eq. 682 



175. 



, 48 



. 672 laff 
A 1098 I 



ml; 



Baker, 43 N. J. Eq. 866, IZ A 177 
"■"-mlnie"); Vernon Abstract Co. v, 
..-^■Boner Title Co., 49 Tei. Civ. A. 
141, 107 SW 919; Thompson v. Stan- 
■---- Ambl. 737. 27 Reprint 176; 

Albert v. Strange, 2 De Q. 4 

Sm. 652. 61 Reprint 293, 1 Hall ft T. 
1. 47 Reprint 1302, 1 Macn. ft G. 25, 
47 EngCh 19. 41 Reprint 1171: 
Queen sberry v. Shebbeare. 2 Eden 
329. 28 Reprint 924; Southey v. Sher- 
■vood, 2 Merlv. 436, 86 Reprint 1008, 
"Prior to such publication, a per- 
on entitled to copyright may 
estrict the use or enjoyment of such 
ubject to definitely selected In- 
II vidua Is or a limited, ascertained 
lass, or he may expressly or by 
mpllcatlon confine the enjoyment of 

definite purpose. A publication under 
such restrictions Is a limited publica- 
tion, and no rights Inconsistent with 
or adverse to such restrictions 
are surrendered." Werckmeister V. 
American Ltth. Co., 184 Fed. 321, 
326, 69 CCA 653, 68 LRA 691 [reV 
128 Fed. 2441. 

[a] >'niB teat Is whether there Is 
or Is not such a surrender as per- 
mits the absolute and unqualified 
enjoyment of the subject-matter by 
the public or the members thereof 
to whom It may be committed." 
Werckmeister v. American LIth. Co., 
134 Fed. 321. 326. 89 CCA 658, B8 
LRA 691_[rev 126 Fed, 241]. 

[bl "The dlBtinctioil between a 
public circulation of written copies 
and a restricted or private com- 
munication of their contents has 
existed from the earliest times and 
was for Borne purposes recognised 
before the use of nrlnllng. Keene v. 
Wheatley. 14 P. Cas. No. 7,811. 'The 
' right of property Ii ' ' 

."S 

limitations as will not Interfere with 
the continuance of the right. "He 
has/' as was said by Lord Broughcon 
In Jefferys v. Boosey. 4 H. L, Cao. 
815, 962, 10 Reprint 681, "the un- 
disputed right to his manuscript: he 
may withhold, or he may com- 
municate It, and, communicating, ho 
may limit the number of p — 



their 



of II 



jnditior 



The f 



It ot tl 






to enforce, and for their u-each he 
nsatlon." He can- 
without nubllahlng 
may legitimately 
.._.is which will pre- 
vent its pubM cation, whether the 
communication be made by giving 
copies for private perusal or by 
recitation before a select audience. 
In the latter case the retention of 
the author's right depends upon Its 
being either a matter of contract or 
an implied condition, that the 
audience are admitted for the pur- 
pose of receiving Instruction or 
amusement, and not In order that 
they may take a full note of what 
they hear, and publish it for their 
own profit, and for the Information 
of the public at large.' Caird v. 
Sime, 12 App. Cas. 329." Werck- 
meister v. American LIth, Co., 131 
Fed. 321, S28. 69 CCA 563. 68 LRA 
E91 [rev 126 Fed. 214). 
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no rights inconsistent with or adverse to such re- 
strictions are surrendered." The intention with 
which the disclosure or communication was made is 
a material circumstance,^^ but not necessarily con- 
trolling.^ Where there is otherwise a general pub- 
lication, a mere notice of restrictions is of no 
effect.** 

[$481 c. Of Particolar Subject Matter— (1) 
Manuscnpts. To permit a copy of manuscript to 
be made, or to make a gift of a copy thereof, is 
not such publication as will amount to an aban- 
donment, and the person receiving the copy cannot 
multiply copies published, or make any other use of 
the work, except with the consent of the owner." 
So merely exhibiting a manuscript to others will 
not deprive the author of his exclusive rights.^ 

[i 40] (2) Books. Mere printing in itself does 



not amount to a publication, for the obvious reason 
that a book may be withheld from the public after 
it has been printed.*^ To constitute a publication 
there must, in addition to printing, be some distri- 
bution of the copies.*^ A book is of course pub- 
lished generally when printed copies are sold or 
distributed unconditionally to the public.*^ The 
delivery of a printed copy of a work to one of sev- 
eral subscribers for even a limited edition of the 
work is sufficient to constitute a general publicar 
tion.^ But there may be such a qualified distri- 
bution of the printed copies, as in the ease of their 
being delivered to a few ascertained persons only 
who receive them under conditions expressly or im- 
pliedly precluding any ulterior diffusion of the knowl- 
edge of their contents, as will not constitute such 
publication as amounts to a dedication of the work to 



number of persons, it will not be 
construed as a general sift or 
authority for any purpose of profit 
or publication by others. An author 
retains his right in his manuscript 
until he relinquishes it by contract, 
or some unequivocal act indicating 
an intent to dedicate it to the public." 
Palmer v. De Witt, 47 N. Y. 682. 
543, 7 AmR 480 [quot Aronson v. 
Baker, 48 N. J. Eq. 866, 369, 12 A 
177]. (2) A restricted or limited 
publication which will not work a 
forfeiture of common-law rights is 
illustrated by lectures to classes of 
students, dramatic performances be- 
fore a select audience, exhibitions of 
paintings in private galleries, private 
circulation of copies of manuscript, 
etc. Bobbs-Merrill Co. v. Straus, 147 
Fed. 16. 77 CCA 607, 16 LRANS 766 
[aH 210 U. S. 339, 28 SCt 722. 62 
L. ed. 1086]. 

61. Chicago Bd. of Trade v. 
Christie Grain, etc, Co.. 198 U. S. 
236, 26 SCt 637, 49 L. ed. 1031; 
Werckmeister v. American Lith. Co., 
184 Fed. 321. 69 CCA 653, 68 L.RA 
591 (reviewing cases); Frohman v. 
Ferris, 238 111. 430, 87 NE 327. 128 
AmSR 136. 43 LRANS 639 [aff 223 
U. S. 424. 82 SCt 263, 66 L. ed. 4921; 
Aronson v. Baker, 43 N. J. Eq. 86d. 
12 A 177 ("Erminie"). See also cases 
supra S 43. 

fal Aa avtlior may privately dr- 
onlat* copies of his work among his 
friends without parting with his con- 
trol over his intellectual production. 
Prince Albert v. Strange, 2 De G. & 
Sm. 662. 64 Reprint 293, 1 Hall & T. 
1, 47 Reprint 1302, 1 Macn. & G. 
26, 47 EngCh 19, 41 Reprint 1171. 

S9. American Tobacco Co. ▼. 
Werckmeister. 207 U. S. 284. 28 SCt 
72, 52 L. ed. 208, 12 AnnCas 696; 
New Jersey State Dental Soc. v. 
Bentacura Co., 67 N. J. Eq. 693. 41 
A 672 raff 68 N. J. Eq. 682 mem, 
43 A 1098 mem]. 

[a] "Zt is a faadMiiMital ml* that 
to constitute publication there must 
be such a dissemination of the work 
of art itself among the public, as to 
justify the belief that it took place 
with the intention of rendering such 
work common property." American 
Tobacco Co. v. werokmeister, 207 
U. S. 284. 299. 28 SCt 72. 62 L. ed. 
208, 12 AnnCas 696 [quot Slater 
Copyrights & Trade-Marks p 92]. 

[b] &iil» appUed. — "We think this 
doctrine is sound and the result of 
the best considered cases. In this 
case it appears that paintings are 
expressly entered at the gallery with 
copyrights reserved. There is no 
permission to copy; on the other 
hand, officers are present who rigidly 
enforce the requirements of the 
society that no copying shall take 
place.** American Tobacco Co. v. 
Werokmeister. 207 U. S. 284. 28 SCt 
72. 62 L. ed. 208, 12 AnnCas 696. 

53. Wagner v. Conrled, 1*J6 Fed. 
798- Holmes v. Hurst. 80 Fed. 514. 
25 CCA 610 [aff 76 Fed. 767, and aff 
174 U. S. 82. 19 SCt 606, 48 L. ed. 
904]. See also supra 8 42. 

[a] Bffeet of intent. — "Of course. 
there are cases where knowledge or 



a person's intent is materially help- 
ful towards the determination of 
what his actions really were. The 
statute or picture exhibited to 
friends in the artist's studio, the MS. 
submitted to critics for suggestions 
as to alteration, the books distrib- 
uted for purposes of future sale, 
are cases in point. But where an 
author causes what he has written 
to be printed, and then allows it 
to be put publicly on sale, offering 
copies to whomever chooses to buy, 
and actually selling such copies by 
the thousand, it is idle to say that 
there had been no publication t>f 
what is thus printed and given to 
the world, because the author in- 
tended thereafter to combine what 
he has thus sold with other writings 
of his own, and then to apply for 
copyright on the combination." 
Holmes v. Hurst, 80 Fed. 614. 616. 
26 CCA 610 [aff 76 Fed. 767, and aff 
174 U. S. 82, 19 SCt 606, 43 L. ed. 



798. 



Wagner v. Conried, 126 Fed. 



[a] Bvls applied..— "Upon the title- 
page of each copy of this duodecimo 
edition thus sold appears the follow- 
ing notice: *This copy must not be 
used for production on the stage;' 
but it is tne well settled law of this 
country that if the publication is 
complete such notice is ineffective to 
reserve the very right which such 
publication dedicates to the public." 
wagner v. Conried, 126 Fed. 798, 
801. 

B5. Werckmeister v. American 
Lith. Co., 184 Fed. 821. 69 CCA 658, 
68 LRA 691 [rev 126 Fed. 244]; 
Boucicault v. Fox, 8 F. Cas. No. 
1.691, 6 Blatchf. 87; Crowe v. Aiken, 
6 F. Cas. No. 8,441, 2 Biss. 208; Froh- 
man V. Ferris. 238 HI. 430. 486. 87 NE 
327, 128 AmSR 186, 48 L.RAN3 639 
faff 223 U. S. 424. 82 SCt 268. 66 
L. ed. 492]; Thompson v. Stanhope. 
Ambl. 737, 27 Reprint 476; Prince 
Albert v. Strange, 2 De G. & Sm. 652. 
64 Reprint 293, 1 Hall & T. 1, 47 
Reprint 1302, 1 Macn. & G. 26, 47 
EngCh 19, 41 Reprint 1171; Queens- 
berry V. Shebbeare, 2 Eden 329, 28 
Reprint 924; Jefferys v. Boosey. 4 
H. U Cas. 816, 10 Reprint 681. 

"The author may permit the use of 
his productions by one or more per- 
sons to the exclusion of all others 
and may give a copy of his manu- 
script to another person without 
parting with hTs property in it." 
Frohman v. Ferris, supra. 

[a] Mrale appUed^ — "In case of 
literary, scientinc, and professional 
treatises in manuscript, it is obvious 
that the author must be deemed to 

gossess the original ownership and 
e entitled to appropriate 'them to 
such uses as he shall please. Nor 
can he be justly deemed to intend to 
part with that ownership by deposit- 
ing them in the possession of a third 
person, or by allowing a third person 
to take and hold a copy of them. 
Such acts must be deemed strictly 
limited, in point of right, use, and 
effect, to the very occasions ex- 
pressed or implied, and ought not to 



be construed as a general gift or 
authority for any purposes of profit 
or publication to which the receiver 
may choose to devote them." Werck- 
meister V. American Lith. Co., 134 
Fed. 321, 826, 69 CCA 663, 68 LRA 
691 [rev 126 Fed. 244. and quot Story 
Eq. 9 948]. 

[bl Use for laateiiBlion^-*— It is not 
an abandonment to use one's manu^ 
script to Instruct others who are per- 
mitted to take copies. Bartlette v. 
Crittenden. 2 F. Cas. No. 1,076, 6 
McLean 82, 2 F. Cas. No. 1,082, 4 
McLean 300. 

66. Bobbs-Merrill Co. v. Straus, 
147 Fed. 16. 77 CCA 607, 16 LRANS 
766 [aff 139 Fed. 166, and aff 210 
U. S. 889, 28 SCt 722. 52 L. ed. 1086]; 
French v. Maguire, 66 HowPr (N. Y.) 
471. 

[a] Submission to pnblisliar. — Sub- 
mitting a literary composition for 
the purposes of acceptance or rejec- 
tion by a publisher is not a general 
publication and does not prejudice 
the owner's common-law rights. 
Bobbs-Merrill Co. v. Straus, 147 Fed. 
16, 77 CCA 607, 16 LRANS 766 [aff 
210 U. S. 839, 28 SCt 722. 62 L. ed. 
1086, and quot Press Pub. Co. v. 
Monroe, 73 Fed. 196. 19 CCA 429, 61 
LRA 363 (app dism 164 U. S. 106, 
17 SCt 40, 41 L. ed. 367)]. 

67, Werckmeister v. American 
Lith. Co., 134 Fed. 321. 825, 69 CCA 
568, 68 LRA 591 [rev 126 Fed. 244]; 
Jewelers' Mercantile Agency y. 
Jewelers' Weekly Pub. Co., 84 Hun 
12, 32 NTS 41 [rev on other grounds 
156 N. Y. 241, 49 NE 872, 63 AmSR 
666, 41 LRA 846]; Prince Albert ▼. 
Strange. 1 Macn. & G. 25, 47 EngCh 
19, 41 Reprint 1171. 

"In case of a book, ordinarily the 
sole practical benefit to the author 
is in the right to multiply copies. 
The exhibition or private circulation 
of the original or of printed copies 
is not a publication, unless it 
amounts to a general offer to the 
public. The unrestricted offer of 
even a single copy to the public im- 

f>]les the surrender of the common 
aw right." Werckmeister v. Amer- 
ican Lith. Co., supra. 

58. See supra §| 46, 47. 

59. Osgood V. A. S. Aloe Instru- 
ment Co., 83 Fed. 470; Holmes v. 
Hurst, 80 Fed. 614, 25 CCA 610 [aff 
76 Fed. 757. and aff 174 U. S. 82, 19 
SCt 606, 43 L. ed: 904]; Gottsberger 
V. Aldine Book Pub. Co., 33 Fed. 381; 
Baker v. Taylor, 2 F. Cas. No. 782, 2 
Blatchf. 82; Jewelers' Mercantile 
Agency v. Jewelers' Weekly Pub. Co., 
155 N. Y. 241. 49 NE 872, 63 AmSR 
666. 41 LRA 846 [rev 84 Hun 12. 32 
NYS 41]; Palmer v. De Witt, 47 N. Y. 
532, 7 AmR 480; Potter v. Mcpherson. 
21 Hun (N. Y.) 559; Vernon Abstract 
Co. V. Waggoner Title Co.. 49 Tex. 
Civ. A. 144, 107 SW 919; Boucicault 
V. Chatterton, 5 Ch. D. 267 (printed 
and issued to the public); Blanchett 
V. Ingram, 3 T. L. R. 687 (gratuitous 
distribution). 

CO. Keene v. Clarke. 28 N. T. 
Super. 38. See also supra | 46 t«zt 
and note 48. 
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t§§ 50-51 



Eolieit tbeir orders ia not a pnblication.^' But the 
reproduction aad sale or general distribution of 
copies of a painting eonatitute a publication,** al- 
though it has been held that the publication in a 
periodical of a wood engraving of a painting was 
not Buch a publication as dedicated it to the public.™ 
CataloKniag paintiitgB and photographs. The 
cataloguing of paintings or photographs for distri- 
bution to a more or less general public does not 
necessarily constitute such publication as will work 
a forfeiture of the common-law property and pre- 
vent the acquisition of the statutory copyright, 
'i the catalogue may contain pictorial 



Scolptore. Photographs and engravings of woito 
of sculpture, by express provision of the I^V glifth 



An artiBtic photograph of a model is not pub- 
lished or dedicated by publication of a distinct 
photograph of the same model.*' 

[{ 51] (4) Dramatic OomposftioBS. In the 
United States a public representation of a dramatic 
composition is not regarded as such a publication aa 
dedicates the literary property therein to the 
public,^ such dedication being made only by a gen- 
eral and authorized textual publication.** This waa 
the rule at common law,*° and under the eariier 



,_., „. .... 61 CCA 6BS, 

.i LRA B91 [rev 128 Fed. J441: Falk 
V. Gaat Llth.. etc., Co., E4 Fed. 8S0, 
4 CCA BtS. 

[a] Keotia for mla. — "This card 
or sheet of miniature copies ot photo- 
frapha for the Inspection of dealers 
Is not one of the published editions 
of the photographs which It con- 
tained,, within the meaning of the 
■act ion. The statutes refer to a 
published edition, which is an edition 
offered to the public fc ' " *- 



culatton." Falk i 



Co., 



Bam forth 



._t Lith,. eti 
i CCA 648. 






Card, etc., Co., 158 Fed. 365; Oa: 
V. JacDby, 44 HowPr (N. T.) 179. 
Riotogryplui pnlillBtiM In 



th* 



tOTm of iUn>ii«l*d Tiost okMta, with- 
out copyrigrht, become public prop- 
erty and may be reproduced by 
anyone. Bamforth v. Douglass Post 
Card, etc., Co., IBS Fed. 355. But 
compare Oertel v. Wood, 40 HowPr 
(N. Y.) 10 (where, in a Bi ■■ ■ " A 
and B against C for an li m 

restraininB the latter from h- 

ine photosraphic rcproducti a 

palntins by A, the facta n it 

A. an artist, had assigned ie 

exclusive right to re prod le 

picture by chromoUthograp d- 

graph, or in any other manner, ex- 
cept that of a facsimile oil painting, 
and that B subsequently published 
and sold a chromolithograph and 

[ihotograph of the picture, and an 
nlunction was granted, apparently 
on the ground that there had been no 

Sublication of the painting which 
Ddlcated It to the public), 
SB. Turner v, Robinson, 10 Ir. Ch. 
121 laft 10 Ir, Ch. 610]. 

so. Werckmelster v. Bprlnger Llth. 
Co.. Si Fed. flOa, 81S, 

"This was an Illustration not taken 
from the painting, but from a very 
■uperSciat crayon sltetch printed in 
the catalogue of the salon where the 
painting waa exhibited prior to the 
assignment to the complainant. It 
was not Intended to be a copy of the 
painting. The purpose of the cata- 
logue was merely to furnish to the 
holder of the catalogue information 
regarding the paintings, or to enable 
i.,_ .^ -_.. .!__ -ings desired. 



mory after 



1 the . 



of the painting. 



„X"4 



trng would 
or limited 



forfeiture of the rlgfit of co] 
Such use of catalogue Is unaer me 
implied quail tlcatlon that the 
privilege shall not be extended 
beyond the purpose for which it was 
granted." Werckmelster v. Springer 
Llth. Co., supra. 

91. Copyright Act, 1911 (1 & 2 
Geo. V c 46 1 1 (3)). 

9a. Gross V. Van Dyk Gravure Co., 
ZJO Fed. 412, 144 CCA 664. 

UfTlnc«iii«nt W vtaotorrapblnf 
raaua modal see Intre. fszs. 

03. U. S,— Ferris v. Frohman, E23 
U, S. 424, 32 set 2B3. 68 L,. ed. 49S 
{aft 233 111. 430, 37 NE 327. 128 
AmSR 135, 43 LRAN3 839]: Uni- 



versal Film Mfg. Co, V. Coppermati, 
318 Fed. 677, 134 CCA 305 laS 
212 Fed. 3011: Photo-Drama. Mo- 

tlon Picture Co. v. Social Uplift 
Film Corp., 213 Fed. 374 [aK 220 
Fed. 448. 137 CCA 42]: Lederer v. 
Saake, 186 Fed. 810 trev on other 
grounds 174 Fed. 135, 98 CCA 6T1]; 
McDearmott Commn. Co. v. ChlcaKO 
Bd. of Trade. 146 Fed. 9E1, 77 CCA 
479, T LRANS 889, 8 AnnCas 759 [aff 
143 Fed. ISSi; Werckmelster v. 
American Llth. Co., 14i! Fed. 827; 
Werckmelster v. American Llth. Co., 
134 Fed, 321, 58 CCA 553, 68 LRA 
691 [rev 126 Fed. 244]: Ai 



F. Gas. No. 7,844: Roberta v, Myei 
20 F. Caa. No. 11,906; Shook 
■ ■ " F. Ctts. No. 12,804, 8 Bl 



477. 



id.— Frohman v. Ferris, 238 III. 430. 
ST NE 327, 128 AmSR 185, 43 LRAN3 
839 [aff 223 U, S. 424, 82 SCt 263, 56 
U ed. 4921. 

Mass. — Tompkins v. Halleck, 188 
Mass. 82, 43 AmR 480; Keene v. 
Kimball, 15 Gray 545, 77 AmD 428. 

N. J.— New Jersey State Dental 
Soc. V. Dentacura Co., 57 N, J, Eo, 
B9S, 41 A 872 [aO 68 N, J. Eq. 683 
mem, 43 A 1098 mem]: Aronson v. 
Baker, 43 N. J. Eq. 866, 12 A 177 



... .. Palmer v. DeWltt. 47 N. T. 

632, 7 AmR 4«0 [hS 82 N. T. Super. 
530, 40 HowPr 263]; Q-Nelll v. Gen- 
eral Film Co., 171 App. Dlv. SE4. 157 
NTS 1028 [mod 162 NITS 599]; Heme 
V. Lleblor, 73 App. Div. 194, 78 NTS 
782; Fleron v. Ldtckayc, 14 NTS 292; 
French v. MagTiire, 55 HowPr 471; 
Jones V. Thorne, 1 NYLegObs 408; 
French v. Conelly, 1 NYWltlyDIg 197. 
Pa.— Gilbert v. Bacher, 9 WklyNC 
14, 

[a] niOBtratloiL — An unpublished 
play called "The World" had been 
written In England, where, after be- 

.— „ New ?(,._ 

n that city and then 

transferred to plaintiffs with the ex- 
clusive right of presentation In the 
New England states. PlaintlfT's com- 
mon-law right was sustained and an 
unauthorised performance was en- 
joined. Tompkins v. Halleck, 133 
Mass. 32, 43 AmR 480. 

[b] Sradlng, •ztalUting, or pai- 
formluc a dramatic composition will 
not allow the hearer or observer to 
appropriate and use the entire com- 
position, with Its Incidental stage ac- 
companiments. French v. Magulre, 
56 HowPr (N. Y.) 471, 



[c] OliaiiKeB and adOltloiu I17 
actor aiiiiaor*a try ownei of plar. — 

Where an actor who is employed by 



. employed I 
. ._ .. . .lubllshed d1s_ 
rltten alterations in the 
.'Ipt and also Incorporates un- 
wrmen additions in the play, the use 
of such alterations and additions by 
the owner of another theater, when 
such actor has communicated them. 



will be enjoined, Keene v. Wheatley, 
14 F. Cfts. No, 7,644. 

[d] rmmsiLt and loaf nraatitloa 
of t plur (1) BO as to make the pub- 
lic familiar with it. was said, in an 
early case, to be evidence of aban- 
donment or dedication of It. Keene 
V. Clarke, 28 N. Y. Super. 88, 64 
(where It was held that on the evi- 
dence It should have been submitted 
to the Jury by the court below 
whether the play had not been dedl- 
""'- ■- -■■" — ibllc by means of Its 



der the management of plaintiff 
whereby ahe had lost her literary 
property In the play. Monell, J., dls- 
aented from this view. In the pre- 
vailing opinion, by Robertson, C. J.. 
it is said: "There was also enough 
evidence In this case to have gone 
to the Jury upon the question, 
whether the plain tiff had not ao fre- 
quently performed the play In ques- 
tion, for such a period, and at so 
many places, as to warrant the coq- 
elusion of every one of ordinary In- 
telligence, that she intended to sur- 
render the knowledge and use of It 
to the public and confine her ex- 
'-•■ •- the superiority of her 



node of performing it. Or if 1 
Hd not. thpn that by her frequi... 
she had enabled it t 



be so universally represented from 
recollections originating In such per- 



forn 



lUlt 1 



1.893. 2 BlHS. 84, 40 (where tiiere lb. 
dictum by Judge Drummond to thfl 
following effect: "By allowing them 
[the plays In question] to be repre- 
sented throughout the community for 
a long period of time without license 
or objection, he may be considered aa 
having abandoned the use of them to 
the public, otherwise he has the right 
to call upon any person using them 
without his consent to respond In 
damages"): (2) But this view has 
not prevailed. See cases supra this 
note. See also Palmer v. Do wltt, 21 
N. Y. Super. 530 [aft 47 N. Y. 532, 7 
AmR 480] (where Monell, J., in de- 
livering file opinion of the court, 
takes the view that an abandonment 
of the common-law property cannot 
be argued from the mere frequency 
of the performance of a manuscript 
play or the reading of a manuscript 
lecture before the public). 
»4. See ■ " - "" 



[a] 



The 

___ __ _ publication," un- 

uci the Copyright Law. Is the same 
as of a publication in dealing with 
the common-law rights In a manu- 
script play, and 'the publication re- 
ferred to in the statute' Is an edition 
ottered to the public for sale or cir- 
culation." O'Neill V. General Film 
Co.. 152 NY9 699, 804 [aff 171 App. 
Div. 864, 157 NYS 1028]. 

96. Ferris v. Frohman. 228 U. S. 
424, 436, 32 SCt 263, 66 L, ed. 4»2: 
Macklln V. Richardson, Ambl. 694, 27 
Reprint 451. 7 ERC 66; Turner v. 
Robinson, 10 Ir. Ch. 121 [aft 10 ir. 
Ch. BlOl; Morris v. Kelly, 1 Jac. & W, 
481. 37 Reprint 461; Coleman T. 
Wathcn, 5 T. R. 245, 101 Reprint IST; 



Forlat«roa«aB,d*rMopmMrtaandeluukfMln the law see cumulative Annotations, same title, page and m 
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The reason why the exhibition 
f K play by perf orm&Dce before an andienee is not 
a general publication, and does not authorize the 

rtators to make copiee or perform it, is becanBe 
character of the exhibition for amusement indi- 
cates the limitation of its purpose, and the repro- 
duction of the play by the spectators would be de- 
structiTe of the other rights possessed by the au- 
thor, an intention to dedicate which is rebutted by 
the circumstanees.'^ In England, however, by ex- 
press provision of the Copyright Act of 1&42,** it 
was provided that the first representation or per- 
formance of any dramatic piece should be deemed 

EVAInuUne v. Booier, 1 T. ft C. Ezcl 
188. 



equivalent to the first publication of any book, and 
the consequences, under EngUsh law, of a general 
publication of course ensued.** This has now been 
L'hanged by the Copyright Act of 1911 whioh ex- 
pressly provides that publication does not inclnde 
the performance in public of a dramatic work.* 
Since copyright statutes have no extraterritorial 
force or operation,^ the public performance of a 
play in England was not such a publication as de- 
stroyed the common-law rights of the author or his 
assigns in the United States, notwithstanding it 
would be deemed a publication in England by virtue 
of the statute of 18^* But a public performance 



"The public re[ireBenta.t[on of a. 

" " LOt printed 

denrlvo the 
right, save 



dramatic' compoaltii 
and publlahed, does 

by operation of ... 

law, the public pBrformanco of the 

81&7 IB not an abandonment of It to 
3e public use." Ferrla v, Frohman, 

06. Crowe V. Aiken, fl 7. Caa No. 
1.411. i Bias. Z08: Frohman v. FerrlB, 
ZIS 111. ISO, S7 NB SiT, IZB AmSR 
ISE. 4S LRANS e99 [aft 223 IT. S. 



lln V 

print 461, T BRC «fl: 
Wathen, E T. ft R. 24E, 

[a] Bala amllad vbAk 

*""—""■•"■''* was thi 



« of 



slstlns of two acta, which waa per- 
form e a. by his particular permission, 
at the different theatre a. several 
times in ITSD, and the folIowlnK 

fears, but was never printed or pub- 
Ished by him. And It appeared In 
evidence. That It never was acted 
but by hla permission; That when 
the farce was over, he used to take 
the copy away from the prompter: 
That two of the actors applied to 
him, to have It performed at their 
benefits; and that he made them pay, 
once ZO guineas, and at another time 
to guineas, for one night's perform- 
ance of It. In ITBfi. the defendants 
Richardson and Urquhart, who are 
proprietors of the Court Mlacellany, 
or Gentleman and Lady's Magaalno, 
employed one Gurney to go to the 
play-house and take down the worda 
of tlie farce from the mouths of the 
actore, for which they paid him a 
Ktilnea, Having so done, and cor- 
rected hla notes from the memory of 
the defendant Urquhart, they pub- 
11a tied. In the Miscellany for the 
month of April 1766, No. ID. Che First 
act. with the names of the actors, 
and added a print by way of frontis- 
piece, and titled It, 'The First Act of 
I^ye a la Mode;' and at the end gave 
notice, that the Second Act would be 

Kibllshed In the neit month's Ulscel- 
ny. The defendants printed 4B0O 
of the Miscellany for that month. 
and sold 1400." A perpetual Injunc- 
tion was granted, the court eaylng: 
"It has been argued to be a publica- 
tion, by being acted; and therefore 
the printing Is no Injury " "' 

aide 
forn 

and pubirah'ing:; and there la aa much 
reason that he should bo protected 
In that right as any other author." 
Hacklln v. Richardson. Ambl. S94, 
«BS. 27 Reprint 4G1, 1 BRC 66. 

•7- Werckme later v. American 
Dith. Co.. 184 Fed. JJl, t» CCA BBS, 
t» LRA 191 (rev Its Fed. 244. lli 
Fed- ISO. and appr American Tobacco 
Co. T. Werckmelster, t07 U. 3, 2S4, 

28 set 72. GZ L.. ed. tOt, It AnnCas 
t9BI. 

[a] "MtoiT ttatn tha nila as fol- 
lows: 'So, where a dramatic par- 
formanoe has been allowed by the 
antbor to be acted at a theatre, no 
peroon baa a rlKht to pirate auch par- 



t "ft ^e 



f ormance, and tc 
surreptitiously; 

other thsatre wUnoui me conseni oi 
the author or proprietor; for his per- 
mission to act It at a public theatre 
does not amount to an abandonment 



I set zea, E6 L. 



87NB J27,""i28 AmSR IS^.Vs'lrAnS 
839 [afr 223 U, B. 424, 3Z 8Ct Z6S, 
G6 L. ed. 482]' Chappell v. Boosey, 21 
Ch. D. 182, 9 ERC 890; Bouclcault v. 
Chatterton, B Ch. D. 287; Bouclcault 
v. DBlafleld, I Hem. A M. B97. 71 Re- 
rlnt ZSl; Clark_v. Bishop, ZG L. T. 
■■ — '"" Boosey, 



ep. N. a". 908; D'Almi 
1 T. & C. EiKb. 288. 
[a1 "me aSaot o 
was to substitute, af 
lloation, for the coi 
of the authoi ■' 

the perioi 

The public performs ly 

In England had the t- 

Ing tha authors of tt.„ _w 

rights and Investing them with the 
right conferred by the statutes. The 
act of G and t Victoria, abovs Quoted, 
provides 'that the Hrst public repre- 
sentation or performance of any 
dramatic piece or musical composi- 
tion shall be deemed equivalent, in 
the construction of this act, to the 
first publication of any book.' Be- 
fore the adoption of said act the pub- 
lic performance of a dramatic piece 
was not equivalent to the publication 
of a book, and as we have said, the 
common law rights of the author 
were unaflected thereby. When the 
statutory conditions were compiled 
with, the rights conferred thereby 
attached and the common law rights 
ceased." Frohman v, Ferris. 23B 111. 
480, 488. 87 NB 82T, 128 AmSK 185, 
18 LRAN8 639 {aft 228 U. B. 4Z4, ZZ 



:, Efl L. I 



1921. 



[b] _. 

Subllcatlon. aa where a drama 
armed at a hospital before an au- 
dience limited to the patients, nurses, 
doctors, and their guesta Duck v. 
Bates, 12 Q. B, D. 79. 

Jc] Bams OoaTMItiO&^-"In the 
foreign countries of the union consti- 
tuted by the Berne Convention, 1888. 
a dramatic piece Is not published by 
performance, but only by being 
Issued In printed form (Declaration 
of Parts. I89B, to which all the 
countries of the union, eicept Great 
Britain, were signatories)." 8 Hals- 
bury L. Eng. p 177. 

1. St. 1 & 2 Geo. V c 48 t 1 (3). 

a. See infra 1 89. 

[a] Oonatmotton of statnta..^ 
'"The British Parliament, In thua fix- 
ing the limits and conditions of per- 
forming rights, was dealing with 
rights to be exercised within British 
territory. It Is argued that the Bng- 
11 ah authors In this case, by the law 
of their domlcil, were without com- 
mon-law right and In Its stead se- 
cured the protection of the British 
B which cannot avail them 
But the British statutes did 
purport to curtail any right of 



Ing their Intellectual productions se- 
cure from interfersnoe In other juris- 
dictions according to the principles 
of the common law. Their right was 
not gone simpllclter. but only In a 



United Stat,-, _,. „ .. 

Wsgner. Z16 U. S, S7E. 381, 30 SCt 

Z98. G4 L. ed. BtS' Saxlehner v. 

Eisner, etc., Co., 179 V. 8. 19, 86, Zl 

SCt 7. 4G L. ed. 60. When f " ■ 
the act of E & 8 VIot., c. 
vided that the first public 



n 4 ZO of 



— -J of L , 
equivalent. : 



pioy^.i 



:. to the first publication of 
*• simply defined Its meaning 
set to the rights which the 
■onferred. The deprivation 
mmon-lflw right, by force 
tute. was plainly limited to 
oria! bounda within which 



flned.'^' Forrts 

424, 483, 32 SC 

S. Unl versa 

Copperman, Zl 



87 We 827, 12 
NS 639 [rev 1 
228 U. S. 424, 



lOZS [mod IGZ NTS E99I. 

(al Saolalons rarlewad. — "In Crowe 
V, Aiken, 6 F. Cas. No, 3,441. 2 Btss. 
208. the play 'Mary Warner' had been 
composed by a British subject. It 
was transferred to the nlnintlfr o-ith 
the exclusive right t 



the I 



.„ ..J rep res en- 



States for Ave yL..._ . 

1889. It had not been printed with 
of the author oi 
.'t was tlrst pub. 
^d In London In June, 



of the plaintiff. It was tlrst j 
llcly performed (•-■-■ -■ 
1B69. and after 

sentcd here. The ^ , 

J.), held that the plaintiff by virtue 
of bis common-law right waa en- 
titled to an Injunction restraining an 
unauthorized production. In Palmer 
V. De Witt, 3Z N. T, Super, B30 laff 
47 N. T. 632. 7 AmR 4801. the suit 
was brought to restrain the defend- 
ant from printing an unpublished 
drama called 'Play,' composed by a 
British citizen resident In London, 
The plalnttrr on February 1, 1868, 
had purchased the exclusive right of 
printing and performing the play In 
the United States, On February IB. 
1888, It was first performed In Lon- 
don. It was held that the common- 
law right had not been deatroved hy 
the public representation and the 
plaintiff had ludgment. In the case 
last cited, and apparently In that of 
Crowe V. Aiken, supra, the transfer 
to the plaintiff antedated the public 
performance, but neither decision 
was rested on that distinction. In 
Tompkins v, Halleck, ISS Mass. IS, 

43 Am{t 480. an unpublished play 
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indicate that the author intends to retain the right 
of repetition for personal profit." Where a person 
preaches a sermon or delivers an address in a ohnrch 
or other building the doors of which are thrown 
open to the public, the mode and manner of deliver; 
have been said to se^tive any limitation on the 
publication,'^ but on principle and analogy this 
seems open to doubt, and it is difficult to perceive 
any reason for applying a different rule to sermons 
and other oral addresses from that applicable to 
dramatic and musical performances. Papers and 
reports read before a society, even if strangers are 
admitted, are not thereby published.^ The public 
recital of a poem does not constitute a publication."* 
BngUsta statntes. In England the statute ex- 
pressly provides that the delivery in public of a lec- 
ture is not a publication of it,' and it seems that 
no work can be orally published, for the statute 
defines publication as being "the issue of copies of 
the work to the public," Under a former English 
statute a lecture was protected from reproduction. 



the lecturer being required at each delivery to give 
written notice to two justioes of the peace in the 
vicinity of his intent to reserve his rights.'^ 

[} 64] (7) Telegraphic News Serrtce. Market 
cnotations and news items of all kinds transmitted 
by tel^raph, as in the case of ordinary telegraphic 
ticker service, are not published, and the rights 
therein are not lost, althoi^h the communication is 
made to many persons, where such persons occupy 
confidential relations to the owner, and the infor- 
mation is transmitted to them under contracts bind- 
ing them not to make it public." Publications made 
in breach of such contracts do not afCect the owner's 
rights.** Strangers to the tnist will be restrained 
from getting at the knowledge by inducing a breach 
of trust, and from using knowledge obtained by su^h 
a breach.*^ But property in news is now protected 
on broader grounds and irrespective of technical 
publication. 

[} 55] (8) Archltectonl Woib. Where not 
otherwise provided by statute, deposit of plans and 



^neflt, but cannot put 
prollt, and tC makes .. 
' i publication la 1 






Nicols 



— leket. 

whether the lecture ha« been com- 
mitted to writing or not the audi- 
ence may take the fullest notes for 
Its own benefit, but cannot publish 
them lor pro" " 

dtfteronce thai 
shorthand chs 
read only by atsnoKrapl 
V. Pitman. 2« Ch. D. 874. 

87. New Jersey State Dental Soc 
V. Dentacura Co., B7 N. J. Eq. E91, 
11 A GTZ [a.tt E8 N. J. Eq. 682 mem, 
43 A 1088 moml; Calrd v. Slme, l! 
App. Cas. B8E (holding that uni- 
versity lectures to a limited class 
are protected). 

as, Calrd V. Slme, \t Api>. Cae. 
tS6. But see Pope v. Curl, 2 Atk. 
S43, IS Reprint fi08 (where Lord 
Hard w I eke speaks of objections to 
the publication of sermona after the 
deatti of the author "which the au- 
thor may never Intend should be 
Eubllshed. but are collected from 
lOse papers, and brought nut after 
hla death"). See also the reference 
to sermons by I^rd Sldan In Aber- 
nethy v. Hutchlni " " " 
47 Beprint ISIJ. 

la] awidlBg Banish 
rwnWI. — "Cafrd -■ "'- 
Cas. 838, was ir 
defendant's coun: 
or a professor of 
who delivered li 
one of whom tc 
attempted to pi 
bury applied as 
the"^ nature of t 



1 Hal) & T. 28, 



8lnie,_ 13 App. 



object with wl 

In the course . 

says: "Whether 

the right (1. e., 

parson other thL- — . _. 

5 teacher) a rises from Implied con- 
tact or from the eilstlnK relation 
between the hearers and the author. 
It Is IntelUslble that where a person 
speaks a speech to which all the 
world la Invited, either eipreaaly or 
Impliedly, Co listen, or preaches 

which _ 

" ■ ". the mode 



e., the" rtKht " of i 






la 



■ the 



directly to what he calls 'all the 
world,' and that they are Intended, 
primarily, for the benefit of all the 
world. But the decision in that caae 
was that the profesHor's lecture was 
not primarily Intended for the benefit 
of all the world, but for the benefit 
of the students only, although, indi- 
rectly, all the world might ultimately 
reap the benefll. It seems to me 
that the case In hand presents a 
situation similar In principle." New 
Jersey State Dental Soc. v. Denta- 



cura Co., 57 N. J. Bq. E9t, 5Se, 41 A 
872 [aa SS N. J. Kq. S8i mem, 48 8 
1098 mem] (paper read before dental 
association). 
— New Jersey State Dental Soc. 



la) avis •mUad. — (I) Where at 

the meeting of^a dental association 
an original essay was read which 
was aJterward handed with other 
essays to a representative of a maga- 
■ine of dental literature, but was not 
published, and a third person pro- 
cured a copy from one connected 
with the maaacine and used extracts 
as an advertisement without the au- 
thority or Dermlasion of the society. 
It was held that the manuscript was 
the exclusive property of the society 
and could not be used against Its 
consent for such purpose. New Jer- 
sey State Denial Soc. v. Dentacura 
Co., G7 N. J. Eq. GflS. 41 A 672 [afr 
It N. J. Eq. Sl2 mem. 48 A 1098 
mem]. (8) The mere fact that the 
report was read In the presence of 
the public, without showing further 
that the outsiders had not paid a fee 
as exhibitors or otherwise, or that 
the general public was "Invited" to 
be present, does not constitute a 
dedication of the report to the pub- 
lic, so as to permit Its publication 
by an exhibitor at the meeting who 
had heard It read. New Jersey State 
Di ' ~ v. Dentacura Co.. supra. 

Pub, Co. V. Monroe, 71 
Fi CCA 429, 81 l-HA S5S 

S4 U. 8. IDE, IT set 40. 
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U. 



Ight Act, leil (1 A 3 
■ 1 (»». 

i B Wm. IV c 6G. See 

It. 

a Bd. of Trade v. Chris- 

.. Co.. 19B V. 9. 3!e. r- 



tlonal Tel. NewL _.. 

Union Tel. Co., 119 Fed. 394, E6 CCA 

... .. ... Chicago Bd. of 



LHA I 
<i. Hadden-Krull Co., 
W. Dodge Co. 



fS NE 304, 97 I 

810; Klcrnan v. , 

tion Tel. Co., EO HowPr (N. Y., . . 
Exchange Tel. Co.. Ltd. v, Gregory. 
[1S9B] 1 Q. B. 147. 

[a] Sola applied. — (I) A board of 
trade which has a. right of property 
in market quotations collected on Its 
exchange does not surrender or dedi- 
cate them to the public by permit- 
tine subscribers to whom they are 
communicated on condition that they 
•hall not be made public to post ■ 



them on blackboards In their places 
of businesB, where the posting Is 
for the advantage of the aub- 
__ __• _.. ,. jjjg public, and 



Bcribers, ant 



— make them a 

sioie to the public as of right, or 
render them of no further value. 
McDearmott Commn. Co. v. Chicago 
Bd. of Trade. 149 Fed. »Bl. 77 CCA 
479, T LRANS 889. 8 AnnCas 7G9 
{as 148 Fed. 188]. (3) Where one 
engaged In furnishing "foreign flnan- 
clal news" furnished news quptatlona 
by stock tickers to special aubBcrlb- 



i for their private use 



there was 
,- on thereof 

Sublic. Klernan v. Manhattan 
in Tel. Co., SO HowPr (N. T.) 
(3) The distribution of In- 



194, 196. ,. 
formation a 



ipillng the 



.. only, was not such 
dedicated the infor- 
mation to the public and deprived 
the company of Its right of control 
F. W. Dodge Co. V. Construction In- 
formation Co.. ISt Mass. 62, «G NB 
304. 97 AmSR 41S. BO LRA BIO. 

94. Werckmelster v. American 
LIth. Co., 184 Fed, 331. E9 CCA GES. 
«8 LRA Gfll [rev IZS Fed. 244). 

"The plaintiff does not lose its 
rights by communicating the result 
to persons, even If many. In confiden- 
tial relations to Itself, under a con- 
tract not to make It public and 
strangers to the trust will be re- 
strained from getting at the knowl- 
edge by inducing a breach of trust. 
and using knowledge obtained by 
Buch breach (citing cases). The pub- 
lication insisted on in some of the 
arguments were publications in 
breach of contract, and do not affect 
the ptalntlfrs rights. Time is of the 
essence In matters like this, and it 
falriy may be said that, if the con- 
tracts with the plaintiff are kept, the 
Information will not become public 
property until the plaintiff has 
gained Its reward. A priority of a 
few minutes probably la enough." 
McDearmott Commn. Co. V. Chicago 
Bd. of Trade. 146 Fed, 961, 963. 77 
CCA 479. T LRAN3 889. B AnnCaa 
TE9 [Bff 143 Fed. 188, and quot Chi- 
cago Bd. of Trade v. Christie Grain, 
etc.. Co., 198 U, S. 236, 2G SCt 6»T. 
49 L. ed. 1031]. 

36. McDearmott Commn. Co. v. 
Chicago Bd. of Trade. 146 Fed. 961, 
T7 CCA 479. 7 LRANS 8S». S AnnCas 
Tri9 faff 143 Fed. 1881: Chicago Bd. 
of Trade v. Hadden-Krull Co., 109 
Fed. T05: F. W. Dodge Co. v. Con- 
struction Information Co., 18S Mass. 
83. 68 NE 204, 97 AmSR 412, 60 LRA. 
BIO; E:xchange Tel. Co. v. Howard, 

... T, Agency. 23 T. L. R. i7B. 

supra I 21. 
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COPYRIOHT AND LITERARY PROPERTY 



[13 C. J.] 989 



epecifioations in a publie offlce,'^ or the eonstniction 
of a building or other edifiee in accordance there- 
with,"^ is regarded as a publication of them, and the 
exclusive right of control is thereafter gone.'* In 
England, under the statutory definition of publica- 
tion as the issue of copies to the public,^ physical 
construction of the edifice probably does not amount 
to a publication,^^ and it is expressly provided that 
the issue of photographs and engravings of archi- 
tectural works of art shall not be deemed to be a 
publication of such works.^ 

[% 56] (9) Deposits in Oopyright Oflce. A de- 
I>08it of copies in the copyright office for the pur- 
pose of securing cop3nright is a sufficient publica- 
tion to destroy all common-law rights, whether or 
not a copyright is secured/' But the Copyright 
Act of 1909 expressly provides for the deposit in 
the copyright office oi copies of unpublished works 
registered for copyright. The effect of such a 
copyright and such deposit on the common-law right 
has not yet become the subject of decision.^ 



[$ 57] F. Abandonment. The common-law prox>- 
erty right may be abandoned and lost by conduct 
from which such intent may be inferred,^ as by 
long acquiescence in an adverse use/^ General pub- 
lication is of course an abandonment:^ 

[$ 58] G. Infringement — 1. In CtoneraL In- 
fringement of common-law rights in intellectual pro- 
ductions consists in doing, without the consent of 
the owner, anything the sole right to do which is 
vested in such owner by the common law.^ This 
means substantially any unauthorized use.^ The 
privilege of ''fair use'' accorded in copyright 
cases'^ is not accorded by the common law in the 
case of unpublished works."^ Defendant's intent or 
motive is immaterial; invasion of the property right, 
however innocent, is actionable.^ Publication and 
sale of copies is an infringement r^ardless of the 
profits made thereby.^ It is not necessary that the 
whole of a manuscript be taken: it is enough that 
a substantial portion is taken.^ Publication in 
shorthand characters which can be read only by 



87- Wright V. Elsie, 86 App. Dlv. 
S56. 83 NTS 887. See also supra 9 49 
text and notes 69, 70 (deposit of book 
In public office). 

[a] Pubnoatlon of plans and spool- 
flcatton for bntldlng.— When plans 
and specifications for a building are 
prepared by an architect and filed 
with the building department of a 
city for the purpose of securing a 
building permit, and a house Is con- 
structed according to the plans under 
the supervision of the architect who 
receives a stipulated sum for draw- 
ing the plans and for the work of 
supervision, there has been a pub- 
lication of the plans, and the archi- 
tect can have no further property 
in them. Wright v. Elsie, 86 App. 
Dlv. 356, 83 NTS 887. Compare 
O'Neill V. General Film Co.. 171 App. 
Dlv. 854, 167 NTS 1028 (holding that 
the filing of a play to procure a per- 
forming license was not a pub- 
lication). 

88. Wright V. Elsie. 86 App. Dlv. 
356, 83 NTS 887; Gendell v. Orr. 13 
Phlla. (Pa.) 191. 

[aj Waim »ppll«d« — Where an 
architect erected a porch of novel 
and artistic design in front of his 
house facing the public highway, 
there was sufficient publication or 
dedication of the design to allow 
reproduction thereof by a third per- 
son. Gendell v. Orr, 13 Phlla. (Pa.) 
191. 

89. Blglit to plans as against 
oUant see supra | 31. 

40. See supra 8 46. 

41. See Coplnger Copyright (6th 
ed) p 88. 

■ Copyright Act. 1911 (1 & 2 



Geo. V c 46 J 1 (3)). 

Bobbs-Merrlll Co. v. Straus, 



147 Fed. 15, 77 CCA 607, 15 L.RANS 
766 [aff 139 Fed. 165, and aff 210 
U. S. 339. 28 set 722, 52 L. ed. 
1086J; Jewelers' Mercantile Agency 
V. Jewelers* Weekly Pub. Co., 155 
N. Y. 241. 49 NE 872. 63 AmSR 666. 
41 L.RA 846 [rev 84 Hun 12, 32 NTS 
413. See also infra 99 209, 219. 

faj JUftlelal dlsonsMon.^— (1) 'We 
think, in view of the foregoing con- 
siderations, that there was an un- 
qualified and absolute publication 
and a surrender of the right of re- 
stricted publication when the owner 
of the book complied with the statu- 
tory requirements, and thus acquired 
the right to notify the public of Its 
exclusive right to the multiplication 
of copies.'* Bobbs-Merrlll Co. v. 
Straus. 147 Fed. 16, 21. 77 CCA 607, 
15 LRANS 766 [aff 139 Fed. 155, and 
aff 210 U. S. -339, 28 S<n 722. 62 
L.. ed. 1086]. (2) It seems that regis- 
tration for copyright and the fil- 
ing of copies constitute publication. 
Callga V. Inter-Ocean Newspaper Co.. 
157 Fed. 186, 190. 84 CCA 634 [aff 
216 U. S. 182, 30 set 38. 64 L. ed. 
1501 (where the court said: "The 
authorities cited for the contention 



that such registration amounts to 
publication are the well-considered 
cases of Bobbs-Merrlll Co. v. Straus. 
147 Fed. 16. 21. 77 CCA 607, 15 LRA 
NS 766, and Jewelers' Mercantile 
Agency v. Jewelers' Weekly Pub. Co., 
155 N. T. 241. 49 NE 872, 63 AmSR 
666, 41 LRA 846; and in view of the 
purpose and publicity of the regis- 
tration, this objection, to say the 
least, could not be set aside without 
careful consideration, the statute 
providing (section 4956) that the 
matter must be filed 'on or before 
the day of publication.' We re- 
frain from decision thereupon, con- 
tent to rest affirmance of the Judg- 
ment upon the first-mentioned 
ground"). (3) A deposit of copies 
of a book in the congressional li- 
brary for the purpose of procuring a 
copyright, which fails by reason of 
noncompliance with further pro- 
visions of the law, is not a publi- 
cation of the book, since the use of 
the copies deposited is so restricted 
by statute that they cannot pass into 
general circulation, and therefore the 
compiler does not lose his literary 
property. Jewelers' Mercantile 
Agency v. Jewelers' Weekly Pub. 
Co., 84 Hun 12. 32 NTS 41 (but the 
soundness of this Is much shaken 
on appeal where without actually 
deciding this point the case was re- 
versed on other grounds. See 155 
N. Y. 341. 49 NE 872, 63 AmSR 666. 
41 LRA 846). 

44. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 S 11). 

46. See supra 9 42. 

46. See generally Abandonment 
99 12, 13. 

Abandonmsnt of oovrxUflA see 
infra I 244. 

47. Boudcault V. Wood. 8 F. Cas. 
No. 1,693, 2 Blss. 34: Palmer v. De 
Witt, 82 N. Y. Super. 630 Faff 47 N. Y. 
532. 7 AmR 480] (no abandonment 
inferred from owner's frequent per- 
formance of drama or delivery of 
lecture); Keene v. Clarke, 28 N. Y. 
Super. 38 (stated supra 9 61 note 93 
[dl); Southey v. Sherwood, 2 Meriv. 
435. 439, 36 Reprint 1006. 

"If a man leaves a book of this 
description in the hands of a t)ub- 
lisher, without assigning any satis- 
factory reason for doing so, and has 
not enquired about it during twenty- 
three years, he surely can have no 
right to complain of Its being pub- 
lished at the end of that period." 
Southey v. Sherwood, supra. 

48. See supra 9 42 et seq. 
- Tarns V. Witmark, 30 Misc. 



293. 63 NYS 721 [aff 48 App. Div. 
632 mem, 68 NYS 1117 mem]. 

Vatnre and sstent of oonunon^law 
rlgbts see supra 99 5-24. 

XnfMngemsnt ox oopjrlglit see in- 
fra 99 268-335. 

60. Bobbs-Merrlll Co. v. Straus, 
147 Fed. 16. 77 CJCA 607, 15 LRANS 
766 [aff 139 Fed. 165, and aff 210 



U. S. 839, 28 set 722, 52 L. ed. 1086]; 
Mansell v. Valley Printing Co., 
[19081 2 CTh. 441, 1 BRC 187. 16 Ann 
Cas 133: MacMiUan v. Kh&n Bah&dur 
Shamsui Ulama M. Zaka, [1896] 19 
Indian L. R. (Bombay) 557. 

[a] ZUnstratlonw— "The case of 
Nichols V. Pitman, 26 Ch. D. 874 
also does not touch the present ques- 
tion. There the defendant printed 
in short-hand characters a lecture 
which had not been 'published' by 
the author. It was held that he had 
no right to print it at all. It would 
have made no difference, I think, if 
he had published it in German or 
Chinese. The lecture had not been 
given to the world. It was still the 

Srivate property of the author." 
[acMlllan v. Kh&n Bah&dur Shamsui 
Ulama M. Zaka, [18961 19 Indian 
L. R. (Bombay) 657, 569. 

[b] Ths plan of lupartlsc Inform 
mation (l) ny means of a key or 
otherwise, used in an unpublished 
manuscript book, may be used in an- 
other like book which is in no sense 
a copy of the first, without infring- 
ing the common-law right. Bumell 
V. Chown, 69 Fed. 993. (2) The rule 
is the same in copyright cases. See 
infra 9 270. 

61. See supra 9 2; infra 9 288. 

62. See supra 99 2, 6. 

"The common law affords protec- 
tion to the author against reproduc- 
tion or interference of any kind." 
MacGillivray Copyright p 206. 

"The common-law property in a 
literary composition Is violated by 
any unauthorized public use of it, 
whether by printing and circulating 
copies, or by reading it in public. 
Statutory copyright may be in- 
fringed by the circulation of copies, 
but not by publicly reading copies." 
Drone Copyright p 100. 

63. Mansell v. Valley Printing 
Co., [1908] 2 Ch. 441. 445, 1 BRC 187, 
15 AnnCas 138. 

[a] Season for mis. — "When it 
is establLshed that the right Is a 
proprietary right, it is plain that 
the element or motive or intention 
on the part of the defendant is 
wholly irrelevant." Mansell v. Val- 
ley Printing Co.. [19081 2 Ch. 441, 
445, 1 BRC 187, 15 AnnCas 133. 

[b] Bardship no argiinient^^"It 
Is said that it is hard on the de- 
fendant company, but it is no greater 
hardship on them than on any other 
innocent person who buys a stolen 
article in good faith but not in 
market overt, and It Is at least as 
hard on the plaintiff to lose his 
property, if it is (as in my opinion 
it is) In every s^^nse of the word 
his property." Mansell v. Valley 
Printing Co., [1908] 2 Ch. 441. 448, 
1 BRC 187, 15 AnnCas 133. 

64. Nicols V. Pitman, 26 Ch. D. 
374. 

66. Bartlette v. Crittenden, 2 F. 
Cas. No. 1,082, 4 McLean 300. 
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sten 
tare. 



an oral lee- 
so as 



t^raphers is an infringement of an on 
u^ A photograph of a tableau arranged 
to represent a painting in the form of a '^ living 
picture" is an infringement of the original paint- 
ing.*^^ Dramatic performing rights are infringed by 
a motion picture representation of the same play. 
Proof of piracy is the same as in copyright cases.^ 
[$ 59] 2. Beproduction from Memory. It was 
at one time thought that a public representation of 
a play was such a publication as would entitle a 
hearer to reproduce it from memory,*^ but this doc- 
trine has been repudiated by the later cases, and it 



is now held that the owner's right to prevent repe- 
tition or publication in print by others is absolute 
and unqualified, and that a reproduction from 
memory is an infringement.^^ The reproduction 
from memory of a painting which has been exhib- 
ited is an infringement which will be enjoined.*^ 
[i 60] H. Bemedies and Procedure — 1. In Qen- 
eraL The ordinary common-law and equitable reme- 
dies available for the enforcement and protection of 
property rights generally are equally available in 
the case of common-law rights in intellectual prop- 
erty."* The rules of pleading®* and of evidence** 



56. Nicola v. Pitman. 26 Ch. D. 
874. 

57. Turner v. Robinson, 10 Ir. 
Ch. 121 [aff 10 Ir. Ch. 610] (where 
a painting on exhibition for private 
emolument was seen by spectators, 
some of whom from recollection ar- 
rangred themselves in a tableau rep- 
resentiniT the flgrures in the painting: 
and were photographed, and the sale 
of eng^ravings made from such 

Jthotographs was restrained by in- 
unction). 

BtauB ml* in eovjrUtht oaMV see 
infra §_ 827. 

68. Frohman v. Fitch, 164 App. 
Div. 231. 149 NTS 633. 

BtaoM mle In oovyxlght cmmms see 
infra 9S 302. 317. 

59. See infra 18 424-480. 

60. Crowe v. Aiken, 6 F. Cas. No. 
8.441, 2 Biss. 208: Keene ▼. Wheat- 
ley, 14 F. Cas. NO. 7,644; Keene v. 
Kimball. 16 Gray (Mass.) 646, 77 
AmD 426: Keene v. Clarke, 28 N. Y. 
Super. 38. 69; Boosey v. F^irlie, 7 
Ch. D. 801. But see Macklin v. Rich- 
ardson, AmbL 694. 27 Reprint 461, 
7 ERC 66 (holding reproduction of a 

Slay from memory an infringement), 
ee also infra S 286. 

"The literary proprietor of an un- 
printed play cannot, after making or 
sanctioning its representation before 
an indiscriminate audience, maintain 
an objection to any such literary or 
dramatic republication by others as 
they may be enabled, either directly 
or secondarily, to make from its hav- 
ing been retained in the memory of 
any of the audience." Keene v. 
Wneatley, supra. 

"Where the audience is not limited, 
as in the C€Lse of a public theatrical 
performance, the public are held en- 
titled to make use of that faculty, 
which is necessarily addressed by 
such representation, to wit, the mem- 
ory, for the purpose of repeating 
the contents of the play, even in 
performing it elsewhere, when the 
owner has laid no restraint upon 
such use of the knowledge so ob- 
tained and retained by memory 
only." Keene v. Clarke, supra. 

The case of Coleman v. Wathen. 
6 T. R. 246, 101 Reprint 137. which 
is sometimes cited In support of this 
view, is hardly in point. That was 
an action brought by the owner of 
the copyright of O'Keeffe's farce 
called ^'The Agreeable Surprise" 
against the manager of a theater in 
Richmond, on account of the per- 
formance, for the penalty imposed 
by St. 8 Anne c 19. as for an unau- 
thorized publication. The verdict 
having been in his favor, it was set 
aside on the ground that the only 
publication by which the statutory 
penalty could be incurred was by a 
publication in print. See Tompkins 
v. Halleck. 133 Mass. 32, 43 AmR 
480. 

[a] ''Oags."— Interpolations and 
additions to a play, technically called 
"gags," are not entitled to any 
greater degree of protection than the 
body of the play to which they 
belong. Keene v. Clarke, 28 N. Y. 
Super. 38. 

[b] llsmorlsation of play bT 
aoior in eniploy of owner.— (1) A 
memorization of a play by actors 
while in the employ of the owner of 
a play, and with a view of producing 



the play for the benefit of such own- 
er, is not such a memorization as 
will allow them to produce the play 
in another theater, for the benefit 
of one not the owner of the play. 
Shook V. Rankin. 21 F. Cas. No. 
12.806. (2) Plaintiff who translated 
a novel and afterward dramatized it. 
is entitled to an injunction restrain- 
ing defendant, an actor, who memo- 
rized the lines of one of the char- 
acters while in plaintiff's employ 
from speaking such lines, and doing 
the business peculiar to plaintiff's 
dramatization in a rival theater 
where another dramatization of the 
same novel is being performed. 
Fleron v. Lackaye, 14 NYS 292. 

61. U. S, — ^Werckmeister v. Amer- 
ican Lith. Co.. 134 Fed. 321. 69 CCA 
663, 68 LRA 691 [rev 126 Fed. 244]; 
Crowne v. Aiken. 6 F. Cas. No. 8,441, 
2 Biss. 208; Shook y. Rankin. 21 
F. Cas. No. 12.806. 

Mass. — Baker v. Libbie 210 Mass. 
699, 97 NE 109, 87 L.RANS 944. Ann 
Casl912D 661; Tompkins v. Halleck. 
133 Mass. 32. 43 AmR 480 [overr 
Keene v. Kimball, 16 Gray 646, 77 
AmD 426]. 

N. J. — ^Aronson v. Baker. 48 N. J« 
Eq. 366, 12 A 177 ("Brminie"). 

N. Y.— Palmer v. De Witt. 47 N. Y. 
632, 7 AmR 480 [aff 32 N. Y. Supen 
680. 40 HowPr 2931; Fleron v. Lack- 
aye. 14 NYS 292; French v. Maguire, 
65 HowPr 471; Jones v. Thome, 1 
NYLegObs 408; French v. Connelly. 
1 NYWklyDig 197. 

Pa.— Gilbert v. Bacher, 9 WklyNC 
14. 

"There has been some diversity of 
opinion as to what would constitute 
such a dedication of a dramatic or 
musical composition to public use as 
would take away the exclusive right 
of its owner. At one time it was 
held that while the representation 
of a play, before an indiscriminate 
audience, did not give the auditors a 
right to make a copy for reproduc- 
tion, by taking notes stenographic- 
ally or otherwise, yet if a copy could 
be obtained by mere force or mem- 
ory, the reproduction of the play, by 
means of a copy thus procured, 
would not constitute an actionable 
invasion of the owner's rights. This 
doctrine was first declared, I believe, 
by Judge Cadwalader, sitting as 
Judge or the circuit court of the 
United States, in Keene v. Wheatley, 
14 F. Cas. No. 7,644, and was subse- 
quently followed by the supreme 
court of Massachusetts, in Keene v. 
Kimball. 16 Gray (Mass.) 646. 77 
AmD 426. but it has recently been 
repudiated by the last-mentioned 
court, in Tompkins v. Halleck. 133 
Mass. 82. In the case last cited, it 
was decided that the production of a 
play gives an auditor no right to 
take a copy, bv any means whatever, 
for reproduction. The court say: 
'The ticket of admission is a license 
to witness the play, but it cannot be 
treated as a license to a spectator 
to reproduce the play, if he can by 
memory, recollect it.' The modern 
doctrine would seem to be much 
more consonant with good sense and 
ordinary notions of Justice than that 
which was first adopted." Aronson 
v. Baker, 43 N. J. Eq. 866, 367, 12 A 
177. 

63. Turner v. Robinson, 10 Ir. 



Ch. 121 [aff 10 Ir. Ch. 610]. 

08. Aronson v. Baker. 43 N. J. 
Eq. 866, 12 A 177 ("Erminie"); Jef- 
freys V. Boosey, 4 H. L. Cas. 816, 10 
Reprint 681. 

M. See Equity [16 Cyc 216 et 
seq]' Pleading [31 Cyc IJ. 

[a] ATwniiMit of tlfle^— (1) Au- 
thorship and title must be directly 
alleged; mere conclusions are insuffi- 
cient. Ockenholdt v. Frohman. 60 
111. A. 800. (2) An averment of own- 
ership is an allegation of fact and 
not a conclusion of law, and Is suiB- 
cient to admit of proof as to how 
such ownership was required. Tarns 
V. Witmark, 80 Misc. 298. 63 NYS 
721 [aff 48 App. Div. 632 mem. 63 
NYS 1117 memf. (3) It is sufilclent 
to allege that plaintiffs are the own- 
ers of aiv unpublished opera or that 
It is the property of plaintiffs, with- 
out specifying how they derived title 
from the. author, whether by pur- 
chase, operation of law, or otherwise. 
Tams V. Witmark. supra. 

[b] AUstfatloa of aasljrwTn»nt*— 
Where plaintiffs alleged that they 
had acquired title to the unpublished 
drama known as "Diplomacy," for the 
purpose of producing and exhibiting 
it within the United States, and that 
in violation of their rights defend- 
ant was about to produce it in a 
theater controlled by him. setting 
forth the agreement or contract or 
sale, the fact that the sale relied 
on in support of the action was made 
may properly be assumed from the 
agreement which appears to have 
been so authenticated as to estab- 
lish the fact of its genuineness. 
French v. Maguire. 66 HowPr (N. Y.) 
471. 

65. See Evidence [16 Cyc 821]. 

[a] Bvideaoe of tltlA^-(l) Title 
to a manuscript as physical property 
may be shown by adverse possession 
and claim of ownership, but. at least, 
as against the author, it seems that 
common- law literary property can- 
not be so established. O'Neill v. 
General Film Co.. 171 App. Div. 864. 
167 NYS 1028. (2) Less evidence Is 
sufllcient to show a prima facie title 
as against a stranger than as against 
the author. O'Neill v. General Film 
Co.. supra. (3) Title to the manu- 
script, claim of ownership, recitals 
of ownership on title page, and ad- 
verse possession and enjoyment, all 
together, when the best evidence 
obtainable, are sufllcient to show a 
prima facie title to the literary prop- 
erty as against a stranger. O'Neill 
V. General Film Co.. supra. 

[b] Oopylnf may be shown by a 
cumulation of similarities for which 
no adequate explanation is given. 
O'Neill V. General Film Co.. 171 App. 
Div. 864, 167 NYS 1028. See also 
infra 911 424-430. 

[c] 7al«# repreaeiLtatloa of «u 
tborship^— (1) In an action by a pro- 
ducing company against a play- 
wright to recover expenses incurred 
and Judgment in a copyright in- 
fringement suit in the United States 
district court against the producing 
company, the record in the district 
court, showing that the issue liti- 
gated therein was that involved in 
the instant suit, that is. whether the 
playwright was the author of his 
play, was properly received In evi- 
dence. Kirke la Shelle Co. v. Arm- 
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are the same as in other like actions or suits at law 
or in equity, and are governed by substantially the 
same considerations as apply to like issues in copy- 
right cases.^ 

[f 61] 2. Acttoaa at Law. An action for dam- 
ages will lie for invasion .of comman-law rights in 
intellectual property.^ And this right is expressly 
recognized and preserved by the copyright stat- 
utes.^ An action on the case will lie^ and ex- 
emplary damages may be recovered for an infringe- 
ment of an author's right of exclusive publication/^ 
A manuscript may be the subject of replevin or 

atronsT, 178 App. Dlv. 2S2. 159 NTS 
S63. (2) Judgment In the United 
States district court in a copyright 
infringement suit against a play-i>ro- 
ducing company was res judicata 
that the purported author of the play 
was not such in the producing com- 
pany's suit against him on his false 
representation that he was the au- 
thor, he having heen vouched into 
the district court and having taken 
part in the defense. Kirke la Shelle 
Co. V. Armstrong, supra. 

ea. Bvideaott see infra IS 412-482. 

Pleading see infra ii 893-410. 

67. American Law Book Co. v. 
Chamberlayne, 165 Fed. 313. 91 CCA 
281; Press Pub. Co. v. Monroe, 73 
Fed. 196, 19 CCA 429, 51 LRA 358 
[app dism 164 U. S. 105, 17 SCt 40. 
41 L. ed. 367]; Banker v. Caldwell, 3 



trover.^ The amount of damages recoverable is 
limited only by the proof/' and is a question for the 
juryJ* The vahie of a manuscript may be recov- 
ered in an action for its loss.^^ This means the 
special value of the manuscript to the owner/^ un- 
less a market value can be shown/]* and is neces- 
sarily a matter largely within the discretion of the 
jvayJ" Issues of infringement and identity are 
questions of fact for the jury.^ Where liability 
for royalties is conditioned on successful pro- 
duction of a play, the question of success is one 
for the jury/® 



Minn. 94; Tams v. Witmark. 80 Misc. 
293. 63 NTS 721 [aff 48 App. Div. 632 
mem, 63 NTS 1117 mem]; Exchange 
Tel. Co., Ltd. V. Gregory, [1896] 1 
Q. B. 147 (holding that special dam- 
a£re need not be proved); Mansell v. 
Valley Printing Co., [19081 2 Ch. 441, 
1 BRC 187. 15 AnnCas 183. 

[a] Payment of damages tm a 
Ucemse^^The payment by defendant 
of the sum decreed to be paid to 
plaintiff, in an action to recover dam- 
a£res for the infringement of her title 
to a play, in which the price of a 
license is made the measure of dam- 
acres, does not confer a license on de- 
fendant to represent such play, 
merely because the value of such 
license was made the measure of 
such indemnity. Keene v. Clarke, 28 
N. T. Super. 88. 

ee. Act March 4. 1909 (85 U. S. 
St. at L. 1075 c 320 5 2); Act March 
« 1891 (26 U. S. St. at L. 1106 c 565 

y); U. S. Rev. St. 5 4967; Little v. 
11, 18 How. (U. S.) 165, 15 L. ed. 
328; Bartlette v. Crittenden. 2 F. Cas. 
No. 1.082. 4 McLean 300. 

ee. Maxwell v. Goodwin. 93 Fed. 
665; Mansell v. Valley Printing Co., 
[1908] 2 Ch. 441, 1 BRC 187. 15 Ann 
Cas 138. 

TO. Press Pub. Co. v. Monroe. 70 
Fed. 196. 19 CCA 429. 51 LRA 368 
[app dism 164 U. S. 105. 17 SCt 40. 
41 L. ed. 367] (holding on the facts 
that exemplary damages were Justi- 
fied in the case of a newspaper pub- 
lication). 

71- U. S. — Stover v. Lathrop. 33 
Fed. 348. 

Mich. — Dart v. Woodhouse, 40 
Mich. 399. 29 AmR 544. 

N. J. — ^Aronson v. Baker, 43 N. J. 
Eq. 365. 12 A 177. 

N. Y.—- Root V. Borst, 142 N. T. 62. 
36 NB 814; Sdward Thompson Co. v. 
Clark. 109 NTS 700. 

Bng. — ^Watson v. McLean, R B. & 
B. 75. 96 ECL 75. 120 Reprint 435 
(trover for insurance policy). 

7S. Boucicault v. wood. 3 F. Cas. 
No. 1.693. 2 Biss. 34. See also gen- 
erally Damages [13 C^c 1]. 

[a] Measure of damages.— The 
cost of reproduction is the measure 

of damages for electrotype or stereo- 
type book plates. Heald v. Mac- 
gowan. 15 Daly 233: 5 NTS 450 [aft 
117 N. Y. 643 mem, 22 NE 1181 mem]. 
f -73. Boucicault v. Wood, 8 F. Cas, 
No. 1.698. 2 Biss. 34; Taft v. Smith. 
76 Misc. 283, 134 NTS 1011. See also 
cases Infra note 77. 
.74^ Wood V. Cunard SS. Ck)., 192 
Fed, 293. U2 (XA 561, 41 LRANS 



371; Taft v. Smith, 76 Misc. 283, 284, 
134 NTS 1011; Watson v. McLean. 
E. B. & E. 75. 96 ECL 75, 120 Reprint 
435 (trover for insurance policy). 

"The fact that the value is specu- 
lative or difficult of ascertainment 
does not preclude a substantial re- 
covery. The law Is always adequate 
to meet difficult situations and in 
such cases permits proof of collateral 
matters which tend to throw light 
upon the value of the thing converted 
and then leaves to the good Judgment 
of the Jury the duty of estimating 
the sum which will constitute fair 
compensation. These collateral mat- 
ters justify a consideration of the 
nature of the thing itself, whether 
or not it can be reproduced and its 
utility to the owner and. if the value 
of its use cannot be otherwise de- 
termined, the owner may give his 
estimate of its value to him." Taft 
V. Smith, supra. 

[a] Tlie mearare of damaffMi for 
the conversion of an unpublished 
manuscript is the value of the manu- 
script at the time and place of its 
conversion. Taft v. Smith, 76 Misc. 
288. 134 NTS 1011. 

[b] E^ldenoe of Talue. — (1) Testi- 
mony of the time it would take the 
author to reproduce his manuscript 
is admissible in an action for its 
loss. Wood V. Cunard SS. Co.. 192 
Fed. 293. 112 CCA 551. 41 LRANS 
371. (2) "No definite stcuidard can 
be applied in determining the value 
of a manuscript. Estimating the 
value of labor and time spent in its 
production furnishes no sufficient 
criterion of value." Taft v. Smith. 
76 Misc. 283. 287, 134 NTS 1011. 
(3) Evidence of its nature, whether 
or not it can be reproduced, its 
utility to its owner, and, in the ab- 
sence of other evidence, the owner's 
estimate of its value is admissible. 
Taft V. Smith, supra. (4) In an ac- 
tion to recover damages for conver- 
sion of a picture which had no mar- 
ket value, the court refused to 
disturb a Judgment for plaintiff 
based on the owner's estimate of the 
value of the picture. Frankinstein 
V. Thomas. 4 Daly (N. T.) 256. 

[c] Abstracts of tltle^— In an ac- 
tion for conversion of abstracts of 
title and searches, the cost of pro- 
curing other similar searches is the 
measure of damages. Watson v. 
Cowdrey, 23 Hun (N. T.) 169 [appr 
Taft V. Smith. 76 Misc. 283, 134 NTS 
1011]. 

75. Drake v. Auerbach, 37 Minn. 
505. 35 NW 867; Taft v. Smith. 76 
Misc. 283, 134 NTS 1011; Leoncini v. 
Post, 13 NTS 825; Doyle v. Eccles. 17 
U. C. C. P. 644. 

[a] Talae to owner rule applied^ — 
(1) The value to the owner is the 
measure of damages for the conver- 
sion of a set of vouchers accom- 
panied by an affidavit of their cor- 
rectness. Drake v. Auerbach. 87 
Minn. 505. 35 NW 367. (2) Where 
the value to the owner is simply the 
cost of reproduction, such cost is the 
measure of damages for conversion. 
Taft V. Smith. 76 Misc. 283. 134 
NTS 1011. (3) Where the action was 
for the conversion of a solicitor's 
docket containing evidence of bills 
of costs against certain parties, the 
measure of damages was held to be 
the value of the documents to the 
owner. Doyle v. Eocles, 17 U. C. C 



P. 644. (4) Where plaintiff sued to 
recover the value of sheet music 
which had been annotated and trans- 
posed by plaintiff's husband, which 
music had been lost or converted by 
a warehouseman, it was held proper 
"to allow plaintiff to introduce evi- 
dence tending to show that the sheet 
music had a special value to her hus- 
band because of annotations and 
transpositions inscribed thereon by 
him." Leoncini v. Post. 13 NTS 825. 
826 (appr Taft v. Smith, supra]. 

[bj Xb trover for # stereotype 
platee, the measure of damages Is 
the special value of such plates to 
the owner at the time of conversion 
— not merely their value as old 
metal. Lovell v. Shea, 60 N. T. 
Super. 412. 18 NTS 193. 

7a Taft V. Smith. 76 Misc. 283, 
134 NTS 1011. 

77. Taft V. Smith, 76 Misc. 283, 
285. 184 NTS 1011. 

'•When the property has no market 
value, such as paintings, manu- 
scripts, etc.. the damages are in the 
discretion of the Jury." Spicer v. 
Waters, 65 Barb. (N. T.) 227, 235. 

"When reproduction of the thing 
converted is not possible and the 
thing itself is of such a nature that 
Its value cannot be definitely ascer- 
tained, the question of estimating the 
value to the owner rests necessarily 
in the discretion of the Jury subject 
to the limitation that their verdict 
must not be inadequate or excessive." 
Taft V. Smith, supra. 

[a] Amonnts allowed^— (1) In 
Wood V. Cunard SS. Co., 192 Fed. 293, 
296. the action was for loss of a 
trunk containing an unpublished 
manuscript of a manual on Greek 
grammar written by plaintiff. A 
Judgment for five thousand dollars 
for the loss of the manuscript was 
reduced on appeal to the sum of five 
hundred dollars. The court conceded 
that this assessment of value was, 
"as a Jury's frequently is. somewhat 
arbitrary." The case was one in ad- 
miralty and the court itself fixed the 
value, saying: "The case in this re- 
spect is sui generis. The lost manu- 
script is unique in its isolation. 
There is nothing with which to com- 
pare it. In these circumstances, be- 
lieving that there are certain limits, 
in each direction, beyond which we 
should not go, we deem it for the 
best interests of the parties that the 
amount of the recovery should be 
fixed without further expense to the 
litigants, and we fix $600 as a fair 
award for the lost manuscript." 
(2) In Taft v. Smith. 76 Misc. 283, 
134 NTS 1011, a manuscript consist- 
ing of a salesman's list of the names 
of his customers during a period of 
twenty vears was converted. The 
manuscript had no market or other 
definite provable value, but was of 
value to plaintiff in his businesa 
The sum of five hundred dollars was 
held to be fair compensation for the 
conversion. 

78i Maxwell v. Goodwin, 98 Fed. 
665. See also infra 9 433. 

79. Ellis V. Thompson. 1 App. 
Dlv. 606. 37 NTS 468. 

[a] "Socoees" of play w— "The play 
was produced only twice. Its suc- 
cess or failure could hardly be de- 
termined from so slight a trial. The 
success referred to in the contract 
was evidently such success as would 
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[$ 62] S. Suits in Equity. An author or pro- 
prietor may have his exclusive rights protected by 
injunction, and he may have an account of profits 
in case of infringement of his rights.^^ Thus the 
author or proprietor of an unpublished dramatic 
composition may have a remedy by injunction to 
prevent an unlicensed representation of his work.^ 
The courts, however, are not always clear in dis- 
cerning the proper character of intellectual produc- 
tions and frequently invoke doctrines other than 
those of property in order to justify interference 
for its protection. Thus, if the infringer bears, or 



lias borne, any relation of trust or confidence to the 
ovmer of the property taken, he will be restrained 
from his infringement on the ground of breach of 
faith or breach of an implied contract;^ and con- 
versely, injunctions have erroneously been denied 
where no breach of contract or violation of trust 
and confidence was involved."* But a breach of 
trust or confidence, while a perfectly s^und ground 
for granting an injunction, is not at all necessaary 
to support an injunction; that is properly granted 
on the sole ground of the protection of property.** 
Defendant's right to use the property does not 



put money in the defendant's pocket. 
The first two presentations of the 

Elay might not of themselves have 
een financially successful, but the 
play was evidently a good one and 
haa real merit. For the purpose of 
showing that the play would finally 
be a financial success, the plaintiff 
offered to prove how, on these two 
presentations, it was received by the 
audience, whether there was applause 
and how often, whether the actors 
were called before the curtain and 
how many limes, and how the play 
was received by the people, as evi- 
denced by newspaper and dramatic 
criticisms. Nothing of this kind 
would the court permit. . . . This 
was clearly proper evidence. It was 
for the jury to say whether the play 
was a success, or would have been 
but for the neglect of duty on the 
part of the defendant to properly 
prepare and present it on two occa- 
sions when it was produced; or if he 
had not then abandoned the play and 
refused to continue its further pro- 
duction. The court excluded compe- 
tent evidence offered bv the plaintiff 
on this subject, and then dismissed 
his complaint for want of proof." 
Ellis y. Thompson, 1 App. Div. 606, 
609, 37 NTS 468. 

80. U. S. — Chamberlayne v. Amer- 
ican Law Book Co., 163 Fed. 858 (pre- 
liminary injunction refused on the 
facts); Goldmark v. Kreling, 25 Fed. 
349; Boucicault v. Wood, 3 F. Cas. 
No. 1,698, 2 Hiss. 34; Folsom v. 
Marsh, 9 F. Cas. No. 4.901. 2 Story 
100. 

La. — ^Denis v. Leclerc, 1 Mart. 297, 
6 AmD 712. 

Mass. — Baker v. Libbie, 210 Mass. 
599, 97 N£ 109, 37 LRANS 944, Ann 
Casl912D 551. 

Minn. — Banker v. Caldwell, 3 Minn. 
94. 

N. Y. — Jewelers' Mercantile Agency 
V. Jewelers' Weekly Pub. Co., 155 N. 
Y. 241. 49 NE 872. 63 AmSR 666. 41 
LRA 846 [rev 84 Hun 12, 32 NYS 41]; 
Palmer v. De Witt, 47 N. Y. 632, 7 
AmR 480; Stern v. Carl Laemmle 
Music Co.. 74 Misc. 262. 133 NYS 1082 
[aff 156 App. Div. 895 mem. 139 NYS 
1146 memj; Oertel v. Wood, 40 How 
Pr 10; Jones v. Thorne, 1 NYLegObs 
408. 

Pa. — Com. V. Desilver, 3 Phlla. 81. 

Vt.--Barrett v. Fish. 72 Vt. 18, 47 
A i74, 82 AmSR 914. 51 LRA 754. 

Erg. — Exchange Tel. Co., Ltd. v. 
Gregory. [1896] 1 Q. B. 147; Tuck v. 
Priester, 19 Q. B. D. 629; NIcols v. 
Pitman, 26 Ch. D. 374; Cooper v. 
Whittingham. 15 Ch. D. 501; Queens- 
berry V. Shebbeare, 2 Eden 329. 28 
Reprint 924; Lytton v. Devey, 54 L. 
J. Ch. 293. 

Ont. — Laldlaw v. Lear, 30 Ont. 26. 

And see cases passim. 

XnJniLctlons in copyright oases see 
infra S| 341-352. 

81. Maurel v. Smith. 220 Fed. 195; 
French v. Kreling, 63 Fed. 621; Mack- 
lin v. Richardson, Ambl. 694, 27 Re- 
print 451, 7 ERC 66. 

[a] Profits of Inf ringing ope«b-— 
One who produces an opera without 
authority from the author must ac- 
count to him for the profits, where 
such opera has never been circulated 
or published. fYench v. Kreling, 63 
Fed. 621. 



Froflts In oopyxlglit cas«s see infra 
SS 353-355. 

82. Ferris v. Frohman, 223 U. S. 
424. 32 set 263. 56 L. ed. 492; Gold- 
mark V. Kreling, 25 Fed. 349. 35 Fed. 
661, 13 Sawy. 310; Boucicault v. 
Wood, 3 F. Cas. No. 1,693. 2 Biss. 34; 
Crowe V. Aiken. 6 F. Cas. No. 3.441, 
2 Biss. 208; Keene v. Wheatley. 14 F. 
Cas. No. 7,644; Fleron v. Lackaye. 14 
NYS 292. 

83. Chicago Bd. of Trade ▼. 
Christie Grain, etc.. Co., 198 U. S. 236, 
25 set 637. 49 L. ed. 1031; Illinois 
Commn. Co. v. Cleveland Tel. Co.. 119 
Fed. 301, 56 CCA 205; National Tel. 
News Co. V. Western Union Tel. Co., 
119 Fed. 294, 56 CCA 198, 60 LRA 
805; Chicago Bd. of Trade v. Hadden- 
Krull Co., 109 Fed. 705; Chicago Bd. 
of Trade v. Thomson Commn. Co., 
103 Fed. 902; F. W. Dodge Co. v. 
Construction Information Co., 188 
Mass. 62, 66 NE 204, 97 AmSR 412, 
60 LRA 810; Simmons Hardware Co. 
V. Waibel. 1 S. D. 488, 47 NW 814, 36 
AmSR 755. 11 LRA 267; Exchange 
Tel. Co.. Ltd. V. Gregory. rl896] 1 Q. 
B. 147; Tuck v. Priester. 19 Q. B. D. 
629; Murray v. Heath, 1 B. & Ad. 804, 
20 ECL 698, 109 Reprint 985; Prince 
Albert v. Strange, 2 De G. & Sm. 652, 
64 Reprint 293; Abemathy v. Hutch- 
inson, 1 Hall & T. 28, 47 Reprint 
1313; Morison v. Moat, 9 Hare 241, 
41 EngCh 241, 68 Reprint 492; Mayall 
V. Higbey, 1 H. & C. 148, 158 Reprint 
837. See Laldlaw v. Lear, 30 Ont. 
26, 34 (where Armour, C. J., said that 
injunction was granted in such cases 
"not only on the ground of property 
but also on the ground of their hav- 
ing been obtained by breach of con- 
tract express or implied or by breach 
of trust or confidence"). 

[a] Consent obtained Juj misrep- 
resentations—Where . access to, and 
leave to take copies of. private manu- 
scripts were obtained on the repre- 
sentation and understanding that de- 
fendant was to use them in writing 
a biography of MacKenzie for a series 
called "The Makers of Canada," and 
that defendant would write a sym- 
pathetic and favorable account of 
MacKenzie, defendant had no right 
to use such information and copies 
for publication in a different work 
of an unfavorable and hostile ac- 
count of the life and character of 
MacKenzie. Accordingly an injunc- 
tion was granted and defendant was 
ordered to deliver up all extracts and 
copies made bv him from such pri- 
vate manuscripts. Lindsey v. Le 
Sueur, 27 Ont. L. 588, 589. 5 OntWN 
407. 

[b] Where an employee anrrep- 
titlonely copiea and pabluhee mann- 
•cripte of nls employer, (1) such 
publication will be restrained as ob- 
tained through a breach of trust. 
Lamb v. Evans, [1893] 1 Ch. 218; 
Merry weather v. Moore, [1892] 2 Ch. 
518; Prince Albert v. Strange, 2 De 
G. & Sm. 652, 64 Reprint 293; Yovatt 
V. Winyard, 1 Jac. & W. 394. 37 Re- 
print 425; Renter's Telegram Co. v. 
Byron, 43 L. J. Ch. 661; Louis v. 
Smellle, 11 T. L. R. 516. (2) The in- 
junction will also extend to one who 
purchases from such employee with 
knowledge of the breach of trust. 
Exchange Tel. v. Gregory, [1896] 1 Q. 
B. 147; Exchange Tel. Co. v. Central 



News, [1897] 2 Ch. 48: Tipping ▼. 
Clarke, 2 Hare 383, 24 EngCh 883, 67 
Reprint 157. 

[c] Wliera ttdrd peraons liaw 'be- 
come poiaeaaed in a wronfffol and 
frandiuent manner of a secret code 
showing the cost and selling price of 
the merchandise of a mercantile 
company for use between Itself and 
its traveling salesmen, and such 
third persons copy the same into a 
catalogue of their own, a court of 
equity will afford relief. Simmons 
Hardware Co. v. Waibel, 1 S. D. 488. 
47 NW 814. 36 AmSR 765. 11 LRA 
267. 

[d] Zmplied contract aceinat mak- 
ing CKtra oopiea^— "The plaintiffs 
entered into a written contract with 
the defendant bv which the defend- 
ant undertook to make a specified 
number of copies of a picture which 
belonged to the plaintiffs, in order 
that the plaintiffs might be able to 
sell those copies for their own profit. 
The contract being a written one, it 
must be construed by the writing 
alone, and the plain, honest meaning 
of it was this, 'You are to make those 
copies for us, and then you are to 
return the picture to us. and you 
are not to make any other copies for 
your benefit.' That term was im- 
plied as plainly as anything could be. 
Instead of doing this the defendant, 
after he had made the specified num- 
ber of copies for the plaintiffs, made 
other copies of the picture for him- 
self, with the intention of selling 
them for his own profit, and he sent 
a number of those copies to England 
with the intention of selling them 
there, and, what was worse, of sell- 
ing them at a lower price than that 
at which the plaintiffs were selling 
theirs. This was a plain breach of 
contract, and under such circum- 
stances I cannot doubt that, quite 
irrespectively of the Act of 1862, a 
Court of Equity would grant an Jn- 
Junction and damages against the de- 
fendant." Tuck V. Priester. 19 Q. B. 
D. 629. 635. 

[e] Qnotatlons and news items 
have furnished frequent occasion for 
the application of this principle, al- 
though it is now recognized that in- 
junction in such cases proceeds on 
the ground of property. See supra 
S 21. 

84b Keene v. Kimball, 16 Gray 
(Mass.) 545, 77 AmD 426 [overr 
Tompkins v. Halleck, 133 Mass. 32, 
43 AmR 4801. 

85. U. S. — Associated Press v. 
International News Service, 245 Fed. 
244. CCA — Jrev 240 Fed. 983. for 
failure to enforce this rule, which, 
however, was strongly stated by the 
district court); Cleveland Tel. Co, v. 
Stone, 105 Fed. 794. 

Ky. — Grigsby v. Breckinridge, 2 
Bush 480, 92 AmD 509. 

La. — Denis v. Leclerc, 1 Mart. 297, 
5 AmD 712. 

Mass. — Baker v. Libbie, 210 Mass. 
599. 97 NE 109. 37 LRANS 944. Ann 
Casl912D 551. 

N. Y.— Palmer v. De Witt, 32 N. Y. 
Super. 630 [aff 47 N. Y. 532, 7 AmR 
480]. 

Pa. — ^Dock v. Dock, 180 Pa. 14, 36 
A 411, 57 AmSR 617. 

Vt.— Barrett v. Fish. 72 Vt. 18, 47 
A 174, 82 AmSR 914, 51 LRA 754. 
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depend on the manner in whieh he obtained pos- 
session of, or access to, it, but on whether or not 
plaintiff has parted with his title to it.^ Prelimi- 
nary injunctions are governed by the usual con- 
siderations,^^ which are substantially the same as in 
eop3rright cases.^ A receiver may be appointed to 
take possession of infringing copies.^ As incident 
to a complete remedy, equity may order the physi- 
cal copies to be delivered up.^ A bill lies to estab- 
lish a constructive trust in a copyright wrongfully 



taken out by defendant on plaintiff's literary prop- 
erty.®^ 

Contracts. An agreement to write a book cannot 
be enforced by specific performance,®^ nor will a 
mere breach of contract be restrained by injunc- 
tion.®^ The only remedy is an action at law for 
breach of contract.®^ But, where there is an ex- 
press negative covenant in a contract between an 
author and a publisher, it may be enforced by in- 
junction.®*. 



Eng. — Mansell v. Valley Printing 
Co., ri908] 2 Ch. 441, 1 BRC 187, IB 
AnnCas 138; Prince Albert v. 
Strange, 2 De G. & Sm. 696, 64 Re- 
print 298: Sou they v. Sherwood, 2 
MeHv. 435, 36 Reprint 10&6; Oee v. 
Prltchard, 2 Swanst. 402, 36 Reprint 
670. 

"The law thus laid down is based 
upon property, Irrespective of inri- 

Slled contract or breach of duty. It 
oes not depend upon property in the 
paper or MS. It Is an incorporeal 
property," Mansell v. Valley Print- 
ing Co., [1908] 2 Ch. 441, 445, 1 BRC 
187, 15 AnnCas 133. 

"The author's right to publication 
or non-publication being deemed his 
property, and only property, the pro- 
tection of that property is the only 
adjudged ground or injunction 
against publication without his con- 
sent. Courts of equity have not yet 
assumed Jurisdiction to enforce 
duties merely moral, or to prevent a 
breach of epistolary confidence or ex- 
posure of an epistolary secret in no 
way afTecting any interest in prop- 
erty — however inconsistent such pub- 
lication may be with honor or pure 
ethics. But the sole ground yet 
recognized for injunction Is the pro- 
tection of property." Grigsby v. 
Breckinridge, 2 Bush (Ky.) 480, 486, 
92 AmD 509. 

"The protection of lectures, plays, 
and paintings from piracy, even after 
wide publicity, is sometimes placed 
by the courts upon rights of au- 
thors to literary or artistic property, 
and sometimes upon the theory of an 
implied contract arising from the 
relations of the parties. In the stock 
and grain quotation decisions the 
right has been likened to a trade 
secret. Chicago Bd. of Trade v. 
Christie Grain, etc., Co., 198 U. S. 
236, 250, 25 SCt 637. 49 L. ed. 1031. 
But In all these cases there is little 
basis for anything like secrecy, and 
there is often no real contract not 
to disclose what is published. In- 
deed, the person who hears or sees 
whatever may be the product of an- 
other's labor is entitled to the fullest 
use and enjoyment short of com- 
petitive commercial employment. Just 
as the public is entitled to all the 
news that appears in a newspaper, 
whatever may be its origin. The 
question in any given case is whether 
abandonment to the public has been 
8o complete that no further Justifi- 
able cause remains for protecting 
these business interests from com- 

fietitlve interference. They do stand 
ike trade secrets, in that they are 
entitled to protection until sur- 
rendered to the public; but the real 
basis for invoking equitable aid 
either in the case of a lecture, a 
play, or a trade secret is that one 
who has, with labor and expense. 
created something which, while In- 
tangible, is yet of value, is entitled 
to such protection against damage as 
Is not inconsistent with public 
policy." Associated Press ▼. Inter- 
national News Service, 240 Fed. 983, 
992 [rev on other grounds, and this 
point aflflrmed 245 Fed. 244. CHA — 1. 
[a] iMttmu lUastntte nil#.— "A 
court of equity has Jurisdiction to re- 
strain the publication of manuscript 
writings and the like, against the 
will of the writer or owner. While 

[13 C. J.— 32] 



there is some conflict among the au- 
thorities as to whether that court 
will restrain the publication of pri- 
vate letters, by a person not au- 
thorized to do so by the writer or 
owner thereof, the view most con- 
sonant with reason. Justice and sound 
public policy, is that which holds 
that a court of equity will protect 
the right of the property in such let- 
ters, by enjoining their unauthorized 
publication by any person who may 
attempt or intend such publication. 
t3uch protection is based solely on the 
property of the writer or possessor 
of such letters therein." Barrett v. 
Fish. 72 Vt 18, 20, 47 A 174, 175, 82 
AmSR 914, 51 L.RA 764. 

betters gMiexally see supra Sf 18. 

A 2 

86. Palmer v. De Witt, 32 N. Y. 
Super. 530, 40 HowPr 293 [aff 47 N. 
Y. 532, 7 AmR 480]. 
_87. See generally Injunctions (22 
Cyc 724]. * - L 

[a] Wliere title Is doubtful, the 
district court will not temporarily 
enjoin a vaudeville performer from 
singing a song from, and using the 
orchestration of, an opera which 
complainant claims the exclusive 
right to produce. Savage v. Hoff- 
man. 159 Fed. 584. 

8& See Infra f 842. 

^89. Simmons Hardware Co. v. 

Waibel, 1 S. D. 488. 47 NW 814, 36 
AmSR 755, 11 LRA 267. 

[a] Bale applied^ — Where third 
persons have become possessed in a 
wrongful and fraudulent manner of 
a knowledge of a secret code or svs-» 
tern showing the cost and selling 
price of the wares and merchandise 
of a mercantile company for use be- 
tween itself and its traveling sales- 
men, and such third persons copy the 
same into a catalogue of their own, 
a court of equity will take posses- 
sion of such catalogue and retain it 
pending a temporary injunction and 
the appointment of a receiver. Sim- 
mons Hardware Co. v. Waibel. 1 S. 
n. 488, 47 NW 814. 86 AmSR 756, 11 
LRA 267. 

90. Dock V. Dock, 180 Pa. 14, 86 
A 411, 57 AmSR 617; Prince Alfcert 
V. Strange, 2 De G. & Sm. 662. 64 Re- 
print 298, 1 Macn, & G. 25, 47 Eng 
Ch 19, 41 Reprint 1171. - 

[a] Sule applied.— (1) A bill in 
equity may be maintained for the re- 
covery of letters written by com- 
plainant to her son, and by the son 
to her, where the former were wronjar- 
fully taken by defendant from pos- 
session of the son, and the latter 
from complainant's possession. Dock 
V. Dock. 180 Pa. 14. 36 A 411, 57 
AmSR 617. (2) Where a person ob- 
tains possession by purchase of im- 
pressions of etchings, the plates of 
which are the property of another, 
knowing that the vendor has ob- 
tained such Impressions through a 
breach of trust, a court of equity 
will interfere by injunction, and. 
without giving him the right to try 
the question of property at law, will 
order the impressions to be delivered 
up. Prince Albert v. Strange. 2 De G. 
& Sm. 652, 64 Renrint 293, 1 Macn. 
& G. 26. 47 BngCh 19, 41 Reprint 
1171. 

91> Maurel v. Smith, 220 Fed. 
195. 

„[al JBqtaty IwlfldiotioB.— (1) 

Equity had Jurisdiction of a suit by 
one of the Joint authors of a comic 



opera against the others who had 
taken out copyrights thereon to have 
them adjudged constructive trustees 
for plaintiff; and for an accounting, 
even though there were no compli- 
cated accounts requiring equitable 
relief, as plaintiff's rights arose from 
a constructive trust, created and cog- 
nizable only by a court of equity. 
Maurel v. Smith, 220 Fed. 195, 201 
(where the court said: "The statu- 
tory copyrights have been acquired 
through the publication, and so the 
loss, of certain common-law literary 
property; i. e., a libretto to which 
all three parties had contributed. 
The copyright is the resulting res, 
and by every equitable rule the de- 
fendants hold any legal rights they 
have upon trust in the same propor- 
tion. If it be urged that the pqbllca- 
tion of the libretto was not with the 
plalntifTs consent, and that therefore 
she still holds her interest in the 
literary property, the answer is that 
the bill alleges that she gave con- 
sent to publication, but not to the 
Smiths' acquisition of a copyright to 
her exclusion, or that, even if she 
did not consent, and if the absence 
of her consent avoided publication (a 
doubtful position), nevertheless thj 
wrongful publication she may now 
accept and insist upon her proprie- 
tary rights in equity, as much as 
though she had consented at the out- 
set. Her suit, so far as concerns 
the statutory copyrights, is clearly 
on the equity side or the court, be- 
cause at law she could get no dec- 
laration of those rights, nor, indeed, 
could a court of law look at any but 
legal interests in the copyrights"). 
(2) Equity, having taken Jurisdic- 
tion for this purpose, would also de- 
termine plaintiff's rights in any other 
literary or dramatic property not 
copyrighted, Including the moving 
picture rights and dramatic rights 
for stock companies, although it was 
doubtful whether a bill in equity 
would He for a determination there- 
of alone. Matuiel v. Smith, supra. 

^88. Clarke v. Price, 2 Wils. Ch. 
157. 87 Reprint 270 Tdlst Morris v. 
Colman. 18 Ves. Jr. 487, 84 Reprint 

882 J. 

■P«eiflo performano* of peraoaal 
contracts see Specific Performance 
[36 Cyc 679]. 

^oa Clarke v. Price, 2 Wils. Ch. 
167, 87 Renrlnt 270. 

[a] ZUuitratloiu— Chancery can- 
not specifically enforce an agree- 
ment to compose and write reporta 
of cases determined in a cou^^t of 
lustice, to be printed and published 
by a particular Individual, for a 
stipulated remuneration, nor inter- 
fere by an Injunction to restrain the 
party from permitting the reports 
written by him to be published by 
another person. Clarke v. Price, 2 
Wils. Ch. 157. 87 Reprint 270. 

Bnjolnlntf brsaeli of ooAtraot seo 
Injunctions [21 Cyc 844]. 

• Ife,, ^A'^ T« I^ecWe. 2 Stark. 107. 
8 ECL 337; Clarke v. Price. 2 WUs. 
Ch. 167. 37 Reprtnt 270. 

--S^'^i^^'^^® V. White, 180 Fed. 
882; Prohman v. Fitch, 164 App. Div. 
231, 149 NTS 688; Ward v. %eeton. 
L..^ R. 19 Bq. 207; Wame v. Rout- 
ledge, L,. R. 18 Eq. 497; Brooke v. 
Chitty, 2 Coop. t. Cott. 216. 47 Re- 
print 1186 (holding that the court 
would not Interfere until there had 
been a violation of a covenant not 
to write or to edit a rival work by a«<- 
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Bight to SOS. The general owner of the common- 
law property may sue for infringement notwith- 
staoding he has granted a license to a third per- 
Bon." A licensee with an excloeive license to per- 
form a dramatic or musical work for a limited time 
in specified territory may ene in equity to pro- 
tect his ezclnsive right against infringement," 
especially if by the terms of his license he is to 
bring all snits for the protection of his rights.'* 

[f 63] 4. Jnrisdictioii of State and Federal 
CoilitB." The copyright laws have not taken away 
or aSected the jurisdiction of the state courts over 
the common-law right of an author in his unpub- 
lished works.' The state courts have exclusive juris- 
diction of actions or suits concerning common-law 
intellectual property,' and of contracts relating 
thereto,* except where the requisite diversity of 
citizenship exists to give a concurrent jurisdiction 
to the federal courts,* and perhaps except in the 
case of manuscripts. The former copyright statute 
provided that every person who shall print or pub- 
lish any manuscript whatever without the consent 
of the author or proprietor first obtained shall be 
liable to the author or proprietor for all damages 
occasioned by such injury.' Of course, the federal 
courts have jurisdiction of actions based on this 
statute.' But this provision was omitted from the 



prini ssa; uiarKS v. t^ice. 2 vviia. 
Ch. 1K7. !7 Reprint 8T0 [eTpl I.iiinl»y 
v. Wasner. 1 De O. Vt. A a. B04, 621. 



Mb wholi. ., 

tJlBlntlffs, and not to engage In Kny 
other bUMlnsBB, defendant will be 
restrained from advertlstuR t, rival 
worh. Ward v. Beeton. L. R. It Bq. 
107. 

injuncttoaa to avforo* aaratlTe 
mmBaata Mnandly see Inlunctions 
m Cyo 84E1. 

M. Fleron v. Liickaye, 14 NTS 

KMwon for rale. — "The li- 



cense plven to Brady does nc 

the plain tltf from malntatnlnR' the 

action. He Is the owner of the 



dramatisation, and hhuibbibu m im 

S reservation trom piracy. An Injury 
} It reactias hla broprletary risht, 
DotwIthatandlnK the tenfiporary li- 
cense given Brady to perlorm the 
play for a limited period. Brady 
might, perhaps, have enjoined the 
defendant's conduct, on the ^i^>und of 
Injury to hi a special property, but 
this Is no answer to the plaintiff's 
action. Any person Injured by the 
wronjtful act of another has a rem- 
edy for the wrong, and the fact that 
more than one has been Injured Ih 
no defense. E^ch may redreaa bin 
special injury without Interfering 
with the other." Fleron v. I^ckaye, 
14 NTS Z92. ZS3. 

97. Aronson v. Bakar. 41 N. J. Eq. 
S8S. 12 A 177: Prohman v. Fitch. 184 
App. Div. JJl, 14» NTS «SS: Fleron 
V. Lackaye, 14 NTS 282. 

H. Aronaon v. Flecksnsteln, 38 
Fed. 7B, 78. 

"It is also urged that complain- 
ant is only a licensee, and therefore 

however, the exclusive licensee for 
two years, with an option for an 
estenelon, and. by the terms of his 
license. Is to bring all necessary 
suits for the protection of his HKhts, 
and hence is. I think, the only one to 



Fleckeoateln, 



revision of 1909, which is the act now in force. 
The latter act simply provides that it shall not be 
construed to annul or limit the right of the author 
or proprietor of an unpublished work, at common- 
law or in equity, to prevent the copying, publication, 
or use of such unpublished work without his con- 
sent and to obtain damages therefor.' As this act 
repeals prior laws only so far as inoonsistent there- 
with,' it may be that this provision of the former 
fctatute is not repealed.* In any event, this statu- 
tory remedy has been held to be cumulative to that 
^ven by the common law, and the jurisdiction of 
state and federal courts in such cases is concur- 
rent.'" A picture is not a manuscript within the 
meaning of the statute.'^ Where defendant justi- 
fies infringement of common-law rights under an 
alleged copyright in him, a federal right is claimed 
which will support an appeal to the supreme court 
of the TTnited States from the highest state court.'' 
[f 64] 6. Bnrden of Proof.'' In an action to 
enforce the common-law right in an intellectual 
production, the burden of proving that there has 
been a dedication to the publio by publication is on 
defendant.'* The consent of the author to the 
publication which is claimed to work a forfeiture 
of the eommon-law prop^y must be affirmatively 
proved by the party who relies on the publication. 

T.e44: Parton v. Prang. 18 F. Cas. 
No. 10,784, 3 Clltt. 687: Pualte v. 
Derby. 10 F. Cas. No. 11,488. S Mc- 
Lean Sti: Outcault V. Lamar. 13t 
App. T»v. 110, 119 NTS no. 
JorlaOictloii of federal oonrt Ml 0*- 



„ iSs W. T. 
SR 868, 41 
.2, 11 NTS 
, 47 N. Y. 

A.' 167* N^ 
); Stern v, 
.. 74 Mlse. 
S App. Div. 
em] ; Isaacs 

.. ,-.. 611; Wool- 

1 N, T. Sopor. 879, 11 



. Monroe, 71 



aey v.'iudd, 

B. Preaa Pub. Co. .. , ., 

Fed. 196. 19 CCA 41B. El LRA 161 
[app dism 184 tJ. a. Ids, 17 SCt 40. 
41 L. ed. 1671; Bartlett v. CHttenden, 
1 F. Oil. No. 1.076. G McLean 8S: 
Boudcault V. Hart, 8 F. Cas. No. 
1J»2, IS Blatohf. 47; Palmer v. De 
■*Ut, 47 N, T. (32, 7 AmR 410; Out- 
cault V. L,amar, 13G App, Div. 110, 
119 NTS 910; Jewelers' Mercantile 
Agency v. JeweTera' Weekly Pub. Co., 
84 Hun 12, 32 NYS 41 [rev on other 

Eounds ISG N. Y. 241. it NB 171, 88 
nSB 668, 41 L.RA 8461; Isaacs v. 
Daly, 89 N, T. Super. Ill; Woolsey 
V. Judd, II N. Y. Super. 179, 11 How 
Pr 4S, 

3. Wldmer v. Greene, G8 HowPr 
(N. Y.) SI. See also Infra ) 111. 

[ft] At"— ' 

tlgbi to _ . 

court has Jurisdiction .. 

to determine the rlKhts of the _. 
spectlve parties under an agreement 
by defendant with plaintiff for the 
exclusive right to have and to per- 
form a. certain play. Wldmer v. 
Greene, S6 HowPr <N. T.) 91. 

4. Preaa Pub. Co. v, Monroe, 184 
O. S. lOB. 17 SCt 40. 41 L.. ed. 367 
[dism app 78 Fed. IBS, 19 CCA 429. 
51 L,RA 3S1]; Little v. Hall, 18 How. 
CU. S.) ISS. IE L. ed. 318: Maloney 
y. Poote, 101 Fed. 284; Larrowe-Lof- 
sette v. O'Loughlin, 81 Fed. 898; 
Bartlett v. Crittenden, 3 P. Caa. No. 
1.078. B McLean 32; Rouclcault v. 
Hart. 1 P. Caa. No. 1.692, 18 Blatchf. 
47; Polsom v. Marsh. 9 P. Cas. No. 
4.901. 1 Story 100; Jollle v. Jaaues, 
13 F. Cas. No, 7,437, 1 Blatchf, 618; 
Keene v, Whaatloy. 14 F. Cas. No. 












by Act March 1. 1B9I <28 U. S. St. at 
L, 1109 C G8G I 9). But see Palmer v. 
De Witt. 47 N. T. B32. 7 AmH 480 
(where the court expressed a doubt 
whether this act applied to manu- 
acrlpts not the subject of copyright 
under the atatute), 

fl> See cases infra note 10. See 
also Courts [II Cyv.- 8B71. 

7. Act March 4, 1909 (3G IT. 9. St. 
at L. 107B c 320 | 1). 

8. Act March 4. 1909 (15 IT. S. St 
at L. 1078 c 310 | 68). 

9. Bevsal of statntMi ranaraUr 
see Statutes [88 Cyc 106S}. 

10. Bartlett v. Crittenden, 1 P. 
Cas. No. 1,076, E McLean 11: Boud- 
cault V. Hart, 8 F. CBs. No. 1,892. IS 
Blatchf. 47; Palmer v. De Witt. 47 
N. Y. B32. 7 AmR 480; Stern v. Carl 
Lsemmie Music Co.. 74 Misc. 281, 133 
NTS 10B2 fair IBB App. Div, 89E 
mem. 119 NTS 1146 meml; Woolaey 
V, Judd^l N. T. Super. 179. 11 How 
Pr 49; Wldmer v. Qreene, B6 HowPr 
(N. T.) Bl; laaaca v. Daly, 6 LegGa* 



la: Btit tbara U ao 
rent Jarladlotton wher , . .__ 
tlon of the manuscript is merely In- 
cidental to the main question In the 
Hawprth T. Nystrom, 11 P. 

i,7B4,"s"ciirr.'6n. ' 



13. 



> Infra 



14k New Jersey State Dental Soc 
T. Dentacura Co., 87 N. J. Eq. 581, 
698, 41 A 672 faff Bl N. J. Bq. ESE 
mem. 48 A 109fi mem!. 

"The burden of proof Is on the de- 
fendant. It must show alBrmatlvely 
that what was onoe the eomplaln- 
ant'a has now become common prop- 
erty." New Jersey State Dental Soc. 
7. Dentacura Co., supra, 

IS. Daly V. Walrath, 40 App. Div. 
210. E7 NTS 1135. 



ForlatarM 






In the law see cumulative Annotations, same title, pags and n< 
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COPYRWHT AND LITERARY PROPERTY 
m. OBZeiN AND HATUBE OF OOFTBICtHT 



[13 C. J.] 995 



[i 65] A. Elatotical Snmnuuy. The law of 
copyrieht is of a comparatively recent develop- 
ment.'' Undoubtedly it was the invention of the 

art of priatJQg, by which the multiplication of 
copiea was made easy and profitable, that first 

f«ve rise to the need for copyright legislation." 
he earliest form of copyright protection grew out 
of printers' licenses granted under the King's pre- 
rogative and enforced through Star Chamber de- 
crees." Then followed the licensing acta which 
prohibited printing unless the book was first licensed 
and entered in the raster of the Stationers' Com- 
pany." The purpose of such licenses was censor- 
ship of the press and the suppression of licentious 



libels, not the protection of authors or publishers,™ 
but obviously the licensee or grantee of the mo- 
nopoly of printing a book obtained thereby inci- 
dental protection in the publication of copies, which 
became a valuable right. ^' When the licensing 
statute finally expired in 1694 this form of pro- 
tection was lost and then began the agitation for 
new legislation which led to the adoption of the 
statute of Anne. 

[i 66] B. Bight Purely Statutorjr. Copy- 
right, in the strict sense of the term,** is purely 
a statutory right." It is a new or independent 
right granted by the statute, and not simply a pre- 
existing right regulated by the statute." Being 



1^ OoBstltMlonal and atatntorr 



'k" 



after, when the subauuiclal profit 

be derived Irom literary pr 

constated in the multlpllcatl 
copies by print IDE. tlie ata. 
protection waa Bubetituted foi 
' — protection, 






condition precedent of the surren- 
der ot the common-law right. That 
[hia la the aole right conferred by 
atatute, aa dlatlnauiabed from such 
common'law rlghta &a Inhere In the 
ownerahlp of oth«r property, la evi- 
dent from the lanKuage of the etat- 
Dtes, and from the deGislons." Bobba- 
Merrlll Co. v. Straus. BUpra- 

la. See Infra note !1. 

"The right of an author. Irrespec- 
tive of statute, to his own produc- 
tlona and to a control of their publi- 






ihls 

Company, and certain decrees of thi 
Star Chamber promulgated In 16S6, 
1ES5. 1623 and KIT. providing for 
lie en Bin B and regulating the man- 
ner of prtnttnK, and the number of 
preaaeB throughout the Kingdom, 
and prohibiting the publication of 






eed, the Star 
eKerclsed 
inflscatlon 

jofi- 

e the law 

jeen in an unaaltled 
Parliament made 




^_^ "ma aanieat 
noteotad oapyTiKbt 
books was granted by tht . . 
Venice in 14St; and aa early as i^dd, 
a cenHomhlp of the press, or re- 
straint on the sale of printed books, 
was Introduced In Germany," Z 
Kent Comm. (Kth ed) p S73 note 



(bX 



HacsilllTTay'i 



[a1 A Bondaa Itlatory of this 

t during the per'-" — '~ '- 



rlod prior to 
-■ -m in Mr. 

. . . '^he Hrsf record which we 
of any monopoly In the repro- 
— -■* "• — iry work la In the 
alleged prerogative 
> control the prlnt- 



InB-presB. No book whatsoever waa 
allowed to be printed without a li- 
cense or grant of monopoly from 
the Crown. One of the principal ob- 
jects in the exercise of this preroga- 
tive waa the prevention of the dia- 
seminatlon of religious doctrines 
contrary to the accepted faith. 
Henry VIII, created the Company 
of Stationers to supervise and con- 
trol the publication of books. This 
company made various rules and 
regulations as to the printing of 
hooka and from them licenses could 
be ot>talned by an author to print hla 
copy. The Stationers' Company was 
drat Incorporated In the reign of 
Philip and Mary in IBSS. The Crown 
enforced its prerogative and the 
rules of the Stationers' Company by 
means of the Court of Star Chamber. 
which from time to time passed vari- 
ous decrees, and punished ollendera 
by fine and Imprisonment. By thlr 



forcement of the royail prerogative 
to control the press. Incidentally, 
however, a kind of property sprang 
up, since the Statlonera' Company in 
granting licenses recognlaed the 
right of the author or his assignee 
to his copy, Llcenaes were granted 
to those who showed that they had 
a right in the manuscript, and all 
others were prohibited from Intrlng- 






Company 



.. 'That if 
it be found any other has a right to 
any of the copies, then the license 
touching such of the copies so t>e- 
longlng to another shall be void.' 
When the Star Chamber waa abol- 
ished In 1640 the two Houses made 
an ordinance prohibiting printing 
unleaa the book waa first licensed 
and entered tn the register of the 
Statlonars' Company, and further 
prohibiting printing without the 



of the 
I lice 



sing 



t the Restora- 



owner. The statute finally expired 
In 1694. On the eiplrailon of the 
licensing statute, authors and pub- 
lishers thought that all protection 
for literary work was gone, and made 
strenuous efforts for new leglalatiDn. 
Bill a were brought Into Parliament 
In not and 1766, and finally In 1709 
the copyright statute of Anne be- 
came iaw. Mflcgilllvray Copyright 
pp B. 4. For other historical sum- 
martes see Copinger Copyright (5th 
ed) p B et seq; Curtis Copyright p 
B6 et aea; Drone Copyright p 54 et 
seq; Blrrell Copyright P 41 et seq; 
Bowker Copyright p 8 et aeq. 

83. See supra I 1. 

■8. Callga V. Inter Ocean Newa- 

Eaper Co.. ZIE U. 8. 182, SO BCt 18, 
1 L, ed. ISO: Globe Newspaper Co, 
V. Walker. ilS U, 3. JE6, 28 gCt laB, 
E2 L. ed. lOBB [rev 140 Fed. 105, 72 
CCA 77. 2 LRAN8 91S (rev 110 Fed. 
592)1; Bobbs-Herrill Co. v. Straus. 
110 U. 8. 1)9. 28 set 722. EZ U «d. 



« Jaf 
LHAJ 



L «07, 



t 319. 



White-Smith 

Apollo Co.. 20_ _, _. _. 

52 L, ed. 655, 14 AnnCaa 628 [a.tt 
Fed. 2Z«, 77 CCA 868 (aff lS» Fea. 
1£7)]: American Tobacco Co, v. 
TT er, Z07 U. S, 2it. 28 SCt 

7: sd. 208. 12 AnnCaa BBS; 

U lutton. ISO V. B. 265, 21 

S L. ed. 1D13 [aff lit Fed. 

11 CA 661. 61 LHA 1141; 

M . H. White Co.. 190 U. S. 

21 769, 47 L. ed. lOiO taff 

I 04, GO CCA 661. 61 LRA 

1^. ,»^ ,.7 Fed. 708)1: Holmes T. 
Hurst, 174 U. S. 82. 19 SCt 606. 41 
L.. ed. 904: Thompson v. Hubbard. 
1)1 U. S. 111. 9 SCt 710, 38 L. ed. 
76; Banks v, Manchester, 128 U. S. 
244, 9 SCt IS, 12 U ed. 42E [alt 21 
Fed. 1411; Stevena v. Gladding. 17 

•" ' -,) 447, IS L. ed. IBB; 

„ Petera 8 Pet. (U. S.) 

8 L. ed. 1055; Grant v, Raymoni 



How. 



6 Pet. (U. 



218, 8 L, 



Tlbbala. 



S7B: 



Fed. 247*. 



% 

Runkol Stock" "di 
York Times Co. 
110; Dejonge i 

131 Fed. 86. 11- ... .— 

Fed. IBO, and aff 21G U. S. 13. 8t 



Music Pub, Co, 1 



:. 187 Fed. 247, 



Lederer, 174 



7b' Fed. ifeSj Saake v. 

■ —' IIB, 28 CCA 671 

Freeman v. 



Bailey B4 Me. 458, 



:'ht. 



» Jour 



1 Co., ■ 



- Khin Bahtdur sdamaul 

Ulama M. Zaka, I1S95J 13 Indian 
L. n, (Bombay) 567; Donaldaon v. 
Beckett, 2 Bro. P. C, 129, 1 Reprint 
837 [eft Millar v. Taylor, 4 Burr, 
2103, 2408, 98 Reprint 2011; 

[al It la ttia aatUed law <1) of 
the united States as well as of Eng- 
land that the right of an author to 
a monopoly in the publication of his 
productions is governed by the copy- 
right statutes which superseded the 
common law In that regard. Holmes 
V. Hurst. 174 U. 3. 82, 19 SCt B06, 
43 L.. ed, 904. (2) "In this country 
It Is well settled that property in 
copyright Is the creation of the 
Federal statute paased In the b^kt- 
else of the power vested in Congreas 
by the Federal Constitution in Art. I 



for limited t 



progre 






es to author ... 

■entors tne exclusive right to their 
espectlve writings and discoveries."' 



erlcar 



Co. 



207 U. S. 284, 291, 28 SCt 

72, 62 L, ed, 20S, 12 AnnCas G9B. 
fl^ Callga V. Inter Ocean News- 

Kper Co., 215 U. S. 182, 188. 10 SCt 
64 I., ed. 150; Globe Newspaper 
Co. V, Walker, 210 U. S. 1B6, 28 SCt 
726. 62 L. ed. 1096; Wheaton v. 
Peters. 8 Pet. (U. B.) ESl, 8 t., ed. 
1066; Dlion v, Corinne Runkel Stock 
Co.. 214 Fed. 418; White-Smith Hualo 
Pub, Co, V. Apollo Co., 147 Fed, 226. 
77 CCA 868 [aff 189 Fed. 427, and 
all 209 U. 8. 1. as SCt S19, Gl L. «d. 
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a statutory grant, the right ie only snch as the 
statute confers,'^ and may be obtained and en- 
joyed only in respect to the Bubject^*" and by the 
peraoDB," and on the terms and conditions specified 
in the statnte.^ 

[f 67] 0. Incorporeal Hatnre. Copyright is an 
intangible, incorporeal right,^ in the natnre of a 
privilege or franchise,^ and wholly disconnected 



. Straus. 147 ] 



xr. ±o LRANa 788 [att US Fed. IfiB, 
.nd all 210 U. a. (BS, 28 SCt 72!, 62 
.. od. 108S]: Harlman v. John D. 
■f- Co.. 146 Fed. 858 [rev 
ndB 163 Fad. 24. 82 CCA 



Park, etc., Co., 146 Fed. 
on other Krounds 163 Fad. 
168. 12 LRANS 136 (certiorari dii 
213 U. S. 688, 29 SCt 689. S3 L. ea. 
882)]; Walker v. Globe NewapapeT 
Co.. 140 VpA. sob. 72 CCA 77, 2 
274 [rev ISO 
-"-- grounda 

JS L.. ad. 

Bailey. 64 Me. 468, 



LRANS 3... 

Fed, 693, and rev on othei 
210 U. S. 368. 28 SCt 728. 



1096]: Cartel 
IR AmH 273. 
"Statutory 



confounded 

right. 

right 



Is r 



■S,"'.t' 

non law the eEcluslve 
-,, existed In the author 
lermitted a general publl- 



untll he permitted a eenei 
oation. Thus, when a hook 
lished in print, the 



.--^ riEht. 

giving' to the author, after publica- 
tion. Ihe exclusive right to multiply 
copiea for a limited period. This 
statutory right Is obtained In a cer- 
tain way and by the performance of 
certain acts which the statute points 
out. That Is. the author having com- 

Clled VFith the statute and elven up 
Is common-law rlfcht of exclusive 
duplication prior to general publica- 
tion, obtained by the method pointed 
out in the statute an exctuaive right 
to multiply copies and publish the 
same for the term of years named In 
the statute. Congress did not sanc- 
tion an exiBtlng right; it created a 

NewspB 

States, giving pow. ._ . „ . .. 
promote the progress of science and 



>f th* « 






the United 



aeful a 









I of 1 



to theli .. 
1 In the B 
•■"— the 



, for 1 
yrritii 



:f"n^ 



merit of learning. _, „ 

copiea of maps." etc.. to the authors, 
does not Indicate an Intention to pro- 
tect an acknowledged legai rlRht al- 
ready In existence, but to originate 
the right, and such right exists only 



»h.'. 



. Peter 



i act of 1 



8 Pet, 691. 681 



2o., 209 U. 3. 1. 28 SCt Sig^ 
, 666. 14_AnriCaa 628; Banks 

. ,. i!allga V. Inter-OL.__ 

faper Co, 167 Fed. 188, 84 CCA 834 
Bft 216 U. S. 182, 30 SCt 38, 64 L. ed. 
BO]; Stern v. Rosey. 17 App, (D. C.) 
E62. 

"Although the Constitution of the 
United SUtes, in | 8 of Article 1, 
provides that the Congress shall 

of science and useful acta, by se- 
curing for limited times to authors 
and Inventors the exclusive right to 
their respective writings and dls- 



Bcribed by Congress. It has pro- 
scribed such a method, and that 
method is to be followed. No au- 
thority exists for obtaining a copy- 
right, beyond the extent to which 



existing t, ._.., .... _ - 

exists In the United States, It de- 
pends wholly on the leelalation of 
Congress.'" Banks v. Manchester, 

Wg^ta oonferr*d br oopTilgM see 
infra H 264-271. 

as. Wb-t mar 1>* Q09TXigh.%»& see 
Infra |I 90-143. 

ST. yrbo mar obtain 
infra I| 144-166. 

38. New York Time 
'95 Fed. 110, 



from and independent of, any material substance, 
Buch aa the manuscript or the plate used for print- 
ing." A sale or other transfer of snch physical 
embodiment of the subject copyrighted does not 
carry with it the right to make copies," Thos the 
nale of an original copyrighted picture does not 
authorize the purchaser to publish copies.** So 
the sale of a plate on which a copyrighted picture 
I it 



MTlngr 0OP7>iffbt e 



208, 12 AnnCas 69C 



ra li fB7- 



78 CCA 6471: 

How. (U. S.ji 44. d; 

Stephens v. CBdy, .. t„. J.) 

628. 14 Ii. ed. 6f8; Werckmelster v. 
American Tobacco Co., 138 Fed. 182 
[aft 144 Fed. 1023 mem. 74 CCA 682 
mom (ait 207 U. S. 376. 28 SCt 124, 
62 L.. ed. 264)1; Werckmelster v. 
American Lith. Co., 134 Fed, 321, 69 
CCA 6B3, 88 LRA 691 [rev 12fl Fed. 
244]; Carter v. Bailey. 84 Me. 468, 



aO. Stephens _ ,, ._ __. 

U, S.) 628. 14 L.. ed. E2l; Banker v. 
:aldwell. 8 Minn. 94. 

31. Bong v. Alfred 3. Campbell 
Irt Co.. 214 U. S. 238. 29 SCt 826. 63 
J, ed, 9T9, 16 AnnCas 1126 [aft 166 
i-ed. llfl. 83 CCA B761; America- ■"- 



. 375, T8 CCA 

Gladding, 17 How. 
L. ed. 1661 Stephei 



Cas 696 [all ] 

647]; "- 

(U. S., .... -_ 

V, Cady, 14 How. <U. S.) B2S, 14 L. 
ed, 628; Bobbs-Merrill Co, V. Straus. 
14T Fed, IB. 77 CCA 607. 16 LRANS 
766 [aft 139 Fed. 16B, and aJT 210 U. 
S. 399. 2B SCt 722. 62 L. ed. 1086]; 
Werclimeister v. American Tobacco 
Co., 138 Fed. 162 |a(T 144 Fed. 1023 
mem, 74 CCA 682 mem {aft 207 U. 8. 
376. 28 SCt 124, 69 U ed, 264)1; 
Werckmelster v. American Lith. Co.. 
134 Fed. 331, 69 CCA ES3. 68 LRA 
691 [rev 1Z8 Fed. Z44]; Carter v. 
Bailey, 64 Me. 468, 18 AmR 273; Mar- 
shall V. Bull. 85 L. T, Rep. N. 8. 7T. 
"The copyright Is an exclusive 
right to the multiplication of the 
------ for the benefit of the author 

ligna. disconnected from the 



or his'i 






print 



..-ibliah the map. or, 

Id by Lord Mansfleld In Millar 

Taylor. 4 Burr. 2303. 2396, 98 Repri 
201. 'A property in notion, and h 
no cor[>orcal, tangible subatance, 
Stephens - "-— ■ ' ■ *- — ' 



iZ8, S30, 14 L. < 



, 14 How, 



. 628. To 



1 Co. " 



U. S. 333, 28 SCt 732, 62 L. ed. 1086, 
[a] "The ptupoN* of tha copyright 
law la not so much the protection 
and control of the visible thing, as to 
secure a monopoly, having a limited 
time, of the right to publish the pro- 
duction, which is the result of the 
■ ■ thought." Bong V. Alfred 



'Etell ' 



t Co., 214 U. S. 236. 



246. 29 set 628. 53 I., ed. 979. 
Cas 1126. 

[b| "It Is not tlu pUraleal thiuf 

created, hul "'-- -■-'-• -' — -■■ — 

publishing, 

within the 



the right of prlntii 



in Tobacco Co. v. 

207 U. S. 284. 298. 28 SCt TS. 62 
.. ed. 208. 13 AnnCas 696. 

3a. Stephens v. Cady. 14 How. (U. 
1.) 628, 14 L, ed. B28r Bobbs-Morrill 
;o. v. Straus. 147 Fed. 16, 77 CCA 607, 
5 I.RANS 766 laJT 138 Fed. 165, and 
aft 210 U. S. 339, 28 SCt 722, 62 L. 
ed, 1086]; Werckmelster v. American 
Lith. Co., 134 Fed. 82J, 69 CCA G6S, 
68 LRA 691 [rev 126 Fed. 244]; Pat- 
terson V. J. B. Ogllvle Pub. Co., lit 
Fed, 461; Carter v. Bailey. 64 Me. 
458, IB AmR 273. 

[a] Baaaou for mu^ — "The en- 
graved plate and the press are tb« 
mechanical Inatrumenta, or means b7 
which the copies are multiplied, aa 
the types and press are the Instru- 
ments by which Che copies of a book 
are produced. And to say that the 
right to print and publish the copies 
adheres to and paases with the 
means by which they are produced. 
would be saying. In. effect, that the 
exclusive right to make any given 
work of art necessarily belonged tu 
the person who happened to become 
the owner of the tools with which It 
was made; and that If the defendant 
In this case had purchased the stereo- 
typed pl>.teB of a tiook, instead of 
the engraved plate, he would have 
been entitled to the copy -right of 
the work or at least, to the right to 
print, publish, and vend it; and yet, 
we suppose that the statement of 
any such pretension is so extrava- 
gant aa to require no argument to 
refute It. Even the transfer of the 
manuscript of a book will not, at 
common law, carry with it a right to 
print and publiah the work, without 
the express consent of the author, 
as the property In the manuscript, 
and the right to multiply the copies, 
are two separate and distinct inter- 
ests. Pone V. Curl, 2 Atk. 84*. 26 
Reprint 608; Millar v. Taylor, 4 Burr. 
2303. 98 Reprint 201; Queensberrr 
V, Shebbeore. 2 EUen 329, 28 Reprint 
924; Z Story 100." Stephens v. CadT, 
14 How. (U. S.) 52B. 530, " • -■ ' 
628, 



[b] Bale 



lev^ 



14 L. ed. 

-"Sheeta and 






i by the 



Slates from a ._ 

ad passed from the purchaser t 
Hheriirs sale. The copyright was ni 



old. 



1 right t 



mplalne 



», deralopmenta and obaafes in Che law ai 



— __ .. because he 

failed to prevent the sale of the 
plates. They were mere pieces of 
metal, which became the property of 
the purchaser, but gave him no right 
to publish the copyrighted work 
which could be printed from them. 
Complainant did not abandon his 
copyright by falling to buy them in, 
and la not estopped thereby from en- 
forcing his statutory rights," Pat- 
terson v. J. S, Ogllvle Pub, Co,, 119 
Fed. 461. 163. 

[c] The staMita prorldasi "That 
the copyright is distinct from [h* 
property in the material object copy- 
righted, and the sale or conveyance. 
by gift or otherwise, of the material 
object shall not of Itself constitute 
a -transfer of the copyright, nor shall 
Che assignment of the copyright con- 



Istlng law, although there is no par- 
allel provision In prior statutes). 

33. American Tobacco Co T 
Werckmelster. 207 U. S. 284. 28 SCt 
72, 62 L. ed, 208. 12 AnnCaa 6>E 

ans. aame title, page and note number. 
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in etched or engraved does not authorize the por- 
ehaser to use it to reproduce copies of such picture 
without the consent of the copyright proprietor."* 
But the sale of a plate or block for printing a 
design may operate as a license to use it for that 



purpose where the circumstances show that intent.** 
Situs. The right has no local situs, but is co- 
extensive with the United States.^ 

[$ 68] D. Personal Property. Copyright is 
personal property and is protected as such.'^ 



IV. STATUTORY AND 0ON8TITUTIONAL PROVISIONS 



[\ 69] A. Cteneral Statement — 1. England. In 
the year 1709 the first copyright act, commonly 
called the Statute of Anne, was passed.^ This 
act provided that authors of books should have 
the exclusive right of printing them for the period 
of fourteen years, with a second term in the author 
for an additional fourteen years, if the author was 
living at the expiration of the first term; a penalty 
and lorfeiture was imposed for infringement. Reg- 
istiation at Stationers' Hall before publication was 
made a condition precedent to any action for in- 
fringement.'* This act put an end to common-law 
rights in published books, but left common-law 
rights in unpublished books unaffected.^ In 1801 
the Statute of Anne was amended in some respects, 
and in addition to the forfeitures and penalties 
for infringement, the copyright proprietor was 
given an action for damages against the infringer.^^ 
In 1814 the statute was further amended, and the 
copyright term was lengthened to twenty-eight years 
from the day of first publication, and, if the author 
was living at the expiration of that term, for the 
remainder of his life.** These statutes were re- 
pealed in 1842 by the Copyright Act of that year.** 



This act extended the term of protection to a period 
of forty-two years, or for the author's life and 
seven years thereafter, whichever should prove the 
longer. It also changed the requirement of regis- 
tration at Stationers' Hall from a condition pre- 
cedent to copyright protection to a mere condition 
precedent to action, which could be complied with 
after infringement. The act of 1842 remained in 
force until in turn repealed by the Copyright 
Act of 1911.** In the meanwhile special copy- 
light acts had been enacted for the protection of 
intellectual and artistic property in other than 
literary works, such as the engraving copyright 
acts,** the Prints Copyright Act,** the Sculpture 
Copyright Act,*^ the Dramatic Copyright Act,** the 
Lectures Copyright Act,** the Pine Arts Copyright 
Act,** and the musical copyright acts.** Provision 
was also made for international** and colonial copy- 
right.** The act of 1911, **to amend and consoli- 
date the law relating to copyright," went into 
effect July 1, 1912, and repeals all prior copyright 
statutes, except the musical copyright acts of 1902 
and 1906, and one section of the Fine Arts Copy- 
right Act of 1862.** Practically the entire law of 



(where the copyiigrht was first sold 
to one person, and the picture then 
offered for sale with the copyright 
reserved). 

84. American Tobacco Co. v. 
-Werckmelster. 207 U. 8. 284. 28 SCt 
72. 62 L.. ed. 208. 12 AnnCas 695; 
Stevens ▼. Oladdinsr. 17 How. (U. S.) 
447. 462. 16 L. ed. 166- Stephens v. 
Cady. 14 How. (U. S.) lt%, 14 L. ed. 
628: Carter v. Bailey, 64 Me. 468. 18 
AmR 273; Cooper v. Stephens. [1896] 
1 Ch. 667; Marshall v. Bull, 86 L. T. 
Rep. 77. 

"There are no special facts in this 
case to distinguish it from any case 
of a sale on execution of copper or 
stereotype plates. It appears that 
the plaintiff owned the plate; wheth- 
er he made it, or caused it to be 
made, or purchased it after it had 
been made, does not appear. Nor 
should the case be confounded with 
one where the owner of copper or 
stereotype plates sells them. What 
rights would pass by such a sale 
would depend on the intentions of 
its parties, to be gathered from their 
contract and its attendant circum- 
stances. In this ccLse, the owner of 
the copyright made no contract of 
sale, and necessarily had no intention 
respecting its subject-matter. The 
sole question is, whether the mere 
fact that the plaintiff owned the 
plate, attached to it the right to 
print and publish the map, so that 
this right passed with the plate by 
a sale on execution." Stevens v. 
aiadding, supra. 

85. Cooper v. Stephens. [1895] 1 
Ch. 667 [appr Marshall v. A. H. Bull, 
Ltd., 86 L. T. Rep. N. S. 77]; Denni- 
son V. Ashdown. 13 T. L. R. 226. 

86L fitevens v. Gladding. 17 How. 
(U. S.) 447, 461, 16 L. ed. 165. 

"These incorporeal rights do not 
exist in any particular state or dis- 
trict; they are coextensive with the 
United States. There is nothing in 
any act of congress, or in the nature 
of the rights themselves, to give 
them locality anywhere, so as to 
subject them to the process of courts 
having Jurisdiction limited by the 
lines of states and districts." Ste- 
vens V. Gladding, supra. 

97. Weatherby v. International 



41. 

4a. 
43. 



Horse Agency, etc., Ltd.. [19101 2 Ch. 
297j^ 8 Halsbury L. Eng. p 140. 

St. 8 Anne c 19. 

Begistratlon at Statloaeni' 
see Infra il 226-231. 

See supra 6 41. 

St. 41 Geo. Ill c 107. 

St. 54 Geo. Ill c 156. 

St. 5 & 6 Vict, c 46. 

St. 1 & 2 Geo. V c 46. 

Prints & Bngravings Copy- 
right Act. 1836 (6 A 7 Wm. IV c 59); 
Engraving Copyright Act, 1767 (7 
Geo. Ill c 38): Engraving Copyright 
Act. 1784 (8 Geo. II c 13). 

46. Prints & Engravings Copy- 
right Act. 1836 (6 & f Wm. IV c 69); 
Prints Copyright Act, 1777 (17 Geo. 
Ill c 57). 

47. Sculpture Copyright Act, 1814 
(64 Geo. in c 66). 

48. Dramatic Copyright Act. 1833 
(3 & 4 Wm. IV c 16). 

40. Lectures Copyright Act, 1836 
(6 & 6 Wm. IV c 66). 

60. Fine Arts Copyright Act, 1862 
(26 ft 26 Vict. G 68). 

61. Musical Copyright Act, 1906 
(16 Edw. VII c 86); Copyright (Musi- 
cal Compositions) Act, 1888 (51 & 52 
Vict, c 17); Copyright (Musical Com- 
positions) Act. 1882 (45 & 46 Vict, 
c 40). 

68. International Copyright Act, 
1886 (49 & 60 Vict, c 38); Interna- 
tional Copyright Act. 1876 (38 & 89 
Vict, c 12): International CJopyright 
Act. 1862 (16 & 16 Vict, c 12); In- 
ternational Copyright Act, 1844 (7 & 
8 Vict c 12). See also infra 9 453 
et seq. 

68. Colonial Copyright Act, 1847 
(10 & 11 Vict, c 95). See also infra 
6 77 et seq. 

64. See Schedule of Enactments 
Repealed, Ck>py right Act, 1911 (1 & 2 
Geo. V c 46 S 86). 

[a] The foUowtatf eaaotmeats bare 
been wholly or partiallj repealed, 
but the repeal does not take effect 
in any part of the king's dominions 
until the Copyright Act. 1911 (1 & 2 
Geo. V c 46) comes into force in that 
part (1 & 2 Geo. V { 36). The repeal 
is of the whole act in each case, ex- 
cept where the sections repealed are 
specified t 
Emgravliig Copyright Act, 1734 (8 



Geo. II c IS). 
Engraving Copyright Act, 1767 (7 

Geo. Ill c 38). 
Copyright Act, 1776 (16 Geo. Ill c 

63). 
Prints Copyright Act. 1777 (17 Geo. 

Ill c 67). 
Sculpture Copyright Act, 1814 (54 

Geo. Ill c 66). 
Dramatic Copyright Act, 1833 (3 & 4 

Wm. IV c 16). 
Lectures Copyright Act, 1885 (5 & 6 

Wm. IV c 65). 
Prints and Engravings C3opyrlght 

(Ireland) Act, 1836 (6 & 7 Wm. IV 

c 59). 
Copyright Act, 1886 (6 & 7 Wm. IV 

c 110). 
Copyright Act. 1842 (5 & 6 Vict., c 

46). 

International Copyright Act, 1844 (7 
& 8 Vict, c 12). 

Colonial Copyright Act, 1847 (10 & 
11 Vict, c 96). 

International Copyright Act. 1852 (15 
& 16 Vict, c 12). 

Fine Arts Copyright Act. 1862 (26 & 
26 Vict, c 68) ({{ 1-6, 9-12; in 9 8 
the words, "and pursuant to any 
Act for the protection of copyright 
engravings,''^ and "and in any such 
Act as aforesaid"). 

International CSopyright Act, 1876 (88 
& 39 Vict, c 12). 

Customs Consolidation Act, 1876 (39 
& 40 Vict, c 36) (19 44, 46, 152, and 
42 from "Books wherein" to "such 
copyright will expire"). 

Copyright (Musical Compositions) 
Act, 1882 (46 & 46 Vict, c 40). 

International Copyright Act 1886 (49 
& 60 Vict, c 38). * 

Copyright (Musical Compositions) 
Act. 1888 (61 & 52 Vict, c 17). 

Revenue Act, 1889 (52 & 53 Vict, c 
42) (i 1, from "Books first pub- 
lished^' to "as provided in that sec- 
tion"). 

Musical Copyright Act. 1906 (6 Edw. 
VII c 36) (in 6 8. the words "and 
which has been re^registered in ac- 
cordance with the provisions of 
the Copyright Act, 1842, or of the 
International Copyright Act. 1844, 
which registration may be effected 
notwithstanding anytning in the 
International Copyright Act. 
1686"), 
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eopyright in Great Britain, both in published and 
unpublished works, depends on the act of 1911, but 
as the language of the repealed statutes has not 
been preserved to any oonsiderable extent, it is diffi- 
cult to determine how far cases decided under the 
former acts are applicable to the new statute. 

[$70] 2. United States— a. State Statutes. In 
1783 the colonial congress recommended to the 
several states the enactment of laws to secure to 
authors and publishers of books "the copy right of 
such books" for a specified time.**^ All of the 
original thirteen ' states except Delaware enacted 
copyright laws prior to the year 1786. These state 
laws were the first American copyright statutes,^ 
although Massachusetts Bay Colony in 1672 enacted 
an ** order" providing that no printer or any other 
person should print more copies than were agreed 
and paid for by the owner, without the owner's 
consent.*^^ These state copyright statutes were long 
since repealed or became superseded by the federal 
legislation on the same subject. In quite a number 
of states statutes have been enacted in more or 
less similar terms for the protection of dramatic, 
musical, or operatic works against unauthorized per- 
formance or publication, which is made a misde- 
meanor punishable by fine and imprisonment.^ In 
most instances these statutes are expressly con- 
fined to "unpublished or undedicated" works,** or 
"uncopyrighted" works,®* but in some instances the 
statutes specifically include "copyrighted" works.^ 
In New Hampshire the statute enumerates and in- 
cludes substantially all subjects of intellectual prop- 
erty rights which have not been "copyrighted, 



printed, or published." ^ Of eourse these statutes 
constitute copvright legislation, whether so denomi- 
nated or not,^ and the eonstitutionality of some of 
them may be seriously doubted.^ 

[$71] b. Federal Statntea. Under the federal 
constitution congress is empowered "to promote 
the Progress of Science and useful Arts, by secur- 
ing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and 
Discoveries."^ The first copyright. law enacted by 
congress pursuant to this provision was that of 
May 31, 1790,^ which was supplemented and ex- 
tended by the act of April 29, 1802.^ Subsequent 
complete revisions were the copyright acts of Feb- 
ruary 3, 1831,«* of July 8, 1870,"* of December 1, 
1873,^® and of March 4, 1909, which went into effect 
July 1, 1909, and with its amendments is the present 
law,^ superseding all former statutes on the sub- 
ject of copyright." 

Interim copyright. By the act of January 7, 
1904, interim copyright protection for two years, 
with privilege of extending such protection for the 
full copyright term on performance of conditions, 
was granted to exhibitors of foreign literary, 
artistic, or musical works at the Louisiana Pur- 
chase Exposition." 

[( 72] S. Hawaii. Prior to the annexation of 
Hawaii to the United States, copyright in those 
islands was governed by the Hawaiian Copyright 
Act.** After the resolution of annexation of July 
7, 1898, the citizens of Hawaii ceased to be citizens 
or subjects of a foreign state or nation, and there- 
fore were entitled to avail themselves of the privi- 



Subject to the provisions of the 
Copyrierht Act. 1911 (1 A 2 Geo. V 
c 46). 9i 19 (7). (8). 33 there is no 
copyrlgrht in any work made before 
May 1, 1912, except as provided by 
the Copyright Act 1911 (1 & 2 Geo. 
V c 46). 9 24 (1 & 2 Geo. V f 24 
(3)). 

This summary is from Halsbury L. 
Enff. >Suppl. (1917) p 859. 

65. Resolution of May 2, 1783 
(printed in <Ik>pyrisrht Office Bui. No. 
3 p 11). 

60. See Copyright Office Bui. No. 
8 pp ll-4tl (where the full text of 
these early state copyright laws is 
given). 

ra] imder ths Ooanaoticnt statute 
twelve days' notice was required to 
be given to an author of a book who 
was complained of for not selling a 
sufficient number, or for asking an 
unreasonable price for it contrary to 
the statute. I'atten v. Gk)odwin, 1 
Root 172. 

67. Ck>pyright Office Bui. No. 3 p 
113 (where the full text of this order 
is printed). 

68. See statutory provisions. 

69. Cal. L. (1905) c 276; La. L. 
(1900) Act No. 76; Mass. L. (1904) c 
183; Minn. L. (1905) c 40; Oh. L. 
(1902) No. 20; Or. L. (1901) Bill No. 
144; Pa. L. (1901) No. 209; V7is. L. 
(1905) c 281. 

60. Mich. L. (1906) No. 268. 

61. Conn. L. (1905) c 130; N. J. L*. 
(1902) c 249; N. Y. L. (1899) c 476. 

62. N. H. L. (1895) c 42. 
Subjeot matter of common-Uwr 

rlgbtMi see supra ii 10-24. 

63. See supra < 1. 

[a] The Vew Tork statnte is en- 
titled: "An act to amend the penal 
code of the state of New York, in re- 
lation to copyrights." L. (1899) c 
476. 

[b] The Vew HampsMre statute 
is entitled: *'An act to protect . . . 
the owners of literary, dramatic, 
and musical compositions and works 
of art in their property." U (1896) 
c 42. 

64. See infra §i 86. 86. 



66. 
66. 
67. 



[a] Statute as to «tat» reporter^^ 
The provision of a state statute that 
the reporter of the supreme court 
shall be entitled to the exclusive 
copyright of each volume published 
by him after the same is published 
does not give him any copyright in 
the volumes. The copyrights can 
be acquired only by taking the steps 
required for that purpose by the acts 
of congress. Black v. Merrill, 51 Ind. 
32. 

Const, art 1 | 8 d 8. 

1 St. at L. 124. 

2 St. at L.. 171. 
4 St. at L. 436. 

fa] Amendatory aots«— Act June 
80, 1884 (4 St. at L. 728) (providing 
for recording of assignments); Act 
Aug. 18, 1866 (11 m. at L. 138) (ex- 
tending copyright in dramatic com- 
positions to include performing 
rights); Act March 3. 1865 (13 St. at 
L. 640) (extending copyright to pho- 
tographs and negatives thereof, and 
regulating deposits in library of con- 
gress); Act Febr. 18, 1867 (14 St. at 
L. 395) (providing a penalty for fail- 
ure to make timely aeposit of copy- 
right articles, and other regulations 
as to deposits). 

66. 16 St. at L. 212. 

70. Rev. St. if 4948-4971. 

[a] Amendatory aets«— Act June 
18, 1874 (18 St. at L. 78. 79, 1 Rev. 
St. Suppl. 15. 16) (providing form of 
notice of copyright, and for registra- 
tion of prints and labels in patent of- 
fice); Act Aug. 1. 1882 (22 St. at L. 
181. 1 Rev. St. Suppl. 863) (provid- 
ing where notice of copyright may be 
placed on certain articles); Act 
March 3. 1891 (26 St. at L. 1106. 1 
Rev. St. Suppl. 951-954) (which act 
made considerable and important 
changes in the law. It extended the 
privileges of copyright to citizens 
and subjects of foreign countries on 
condition of reciprocal protection to 
citizens of the United States in such 
countries, and is therefore sometimes 
called the "International Copyright 
Act." It also introduced for the first 
time the "domestic manuf€u:ture 



clauses,** which have remained to 
vex American copyright ever since, 
and have prevented ajiy true inter- 
national copyright protection for 
American books); Act March 3. 189S 
(27 St. at L. 743) (curing prior fail- 
ure to make copyright deposits); Act 
March 2. 1896 (28 St. at L. 965, 2 Rev. 
St. Suppl. 437) (penalties for in- 
fringement) ; Act Jan. 6, 1897 (29 SL 
at L. 481, 2 Rev. St. Suppl. 536) (pro- 
viding penalties for infringement of 
dramatic and musical compositions, 
and making injunctions run through- 
out United States); Act March 8. 1897 
(29 St. at Li. 694. 2 Rev. St. Suppl. 
618) (providing benatties for false 
notice of copyright, and prohibiting 
importation in violation of copyright 
laws) ; Act March 8, 1906 (38 St. at L. 
1000) (granting interim copyright 
protection for books first published 
abroad in foreign language to facili- 
tate compliance with domestic- manu- 
facture clauses). 

71. 36 St. at L. 1076, as amended 
by 37 St. at L. 488. 

72. Hills V. Hoover, 220 U. S. 829, 
31 set 402, 56 L. ed. 485, AnnCas 
1912C 562. 

• 73. 33 St. at L. 4; Encyclopeedia 
Britannica Co. v. American News- 

H paper Assoc, 142 Fed. 966, 74 CCA 
Lff 135 Fed. 841]. 
7or«lgn books prevlonslj pali- 
^— The Interim Copyright Act 
of Jan. 7, 1904 (38 St. at L. 4 c 2), 
which extended copyright protection 
for two years to exhibitors, at the 
Louisiana Purchase Ehcposition, of 
foreign books, etc., which had not 
been copyrighted in the United 
States, on complying with its pro- 
visions, cannot be construed to apply 
to books of foreign authors which 
had previously been republished and 
sold in the United States without 
copyright, such books not being 
within the spirit of the act nor the 
intention or its makers. £2ncyc- 
lopsedia Britannica C^. v. American 
Newspaper Assoc, 142 Fed. 966, 74 
CCA 228 [alt 136 Fed. 841]. 

74. Act June 23. 1888 (Hawaii L. 
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See infra fi 168. 
22 Op. Atty.-Gen. (Grigffs) 
268, 269 (who said, under date of 
Dec. 2, 1898: "If any inhabitants of 
Puerto Rico, Cuba, or the Philippine 
Islands claim the prlvileire of copy- 
right as Spanish subjects, that rigrnt 
at present is subject to the well 
known rule that hostilities between 
two nations suspend intercourse and 
deprive citisens of the hostile nations 
of rights of an international char- 
acter previously enjoyed. I am of 
opinion that so long as a state of 
war exists between Spain and the 
United States Spanish subjects have 
no right to the privileges of copy- 
right conferred upon Spanish citizens 
by proclamation prior to the decla- 
ration of war"). 

Sffeot of war grenerally see War 
[40 Cyc 820]. 

80. 1 Op. Atty.-Oen. (Harlan) 181, 
182 (Porto Rico) (where It is said: 
"The Spanish law in force in Porto 
Rloo contained provisions for the 
Issuing of letters patent in the 
Island and was in force here at the 
time of the American occupation. 
But as the insular patent system was 
a part of the Spanish national sys- 
tem for protecting property rights 
in inventions, it has been thought 
that upon the institution here of an 
American government the right of 
the insular authorities to issue let- 
ters patent w8ls terminated and, to- 
{rether with the body of Spanish 
egislation on that subject, ceased to 
be in force in the island. This 
thought is strengthened by the 
suggestion that the right to issue 
letters patent is one that generally 
belongs to the sovereign, and as the 
sovereignty of this island is lodged 
in the government at Washington, 
the military authorities then in pos- 
session of the island were not com- 
petent to act upon such matters"); 
1 Op. Atty.-(3en. (Harlan) 74 (Porto 
Rico). 

n* See Philippine Sugar Est. Dev. 
C^o. ▼. U. S., 89 Ct. CI. 226 (not a 
copyright or patent case, but involv- 
ing the principle). 



l^gpes of the copyright laws of the United States 
within the United States.^^ The Hawaiian law eon- 
tinned to be the sooree of copyright protection 
within Hawaii itself. By the act of April 30, 
1900, which took effect June 14, 1900/^ congress 
expressly repealed the Hawaiian Copyright Act, 
and extended the constitution and laws of the 
United States to the Territory of Hawaii, since 
which time copyright in Hawaii has been governed 
by the copyright laws of the United States, and 
registration for copyright protection has been made 
for works by Hawaiian authors.^^ 

[( 73] 4. Porto Rico. During the existence of 
a state of war between Spain and the United States, 
the reciprocal rights of the Spanish inhabitants of 
the island to obtain copyright in the United States, 

[1888] c 8; Copyright Office Bui. 
No. 3 p 80). 

75. Act March 8, 1891 (26 St. at 
Lb 1106 c 665 i 1, 18 Rev. St. Suppl. 
951-954). 

[a] OoBstmottoa aaA operatloa of 
stetafe«.p— (1) The attorney-general, 
in an opinion dated Dec. 2, 1898, held 
that the inhabitants of Hawaii were 
not at that time entitled to the bene- 
fit of the United States copyright 
lawB^ on the ground that congress 
had not affirmatively legislated to 
that effect. 22 Op. Atty.-Gen. (Griggs) 
268. (2) But this decision was over- 
ruled by the attorney-general in An 
opinion dated July 6, 1904, where the 
same question arose in regard to the 
Philippine Islands. 25 Op. Atty.-Gen. 
(Moody) 178. (3) In the meantime, 
the copyright laws of the United 
States had been expressly eztepded 
to HawaiL See infra note 16. 

7& 81 St. at L. 141 c 339 f 7. 

77. Copjrright Office Bui. No. 3 p 
78. 

TB. 

79. 



and of citizens of the United States to obtain copy- 
right in the Spanish islands, under the international 
provisions of the copyright laws of the two 
nations/^ was wholly suspended.^ From the time 
Porto Rico and the Philippine Islands came under 
the jurisdiction and control of the United Statesi 
the Spanish copyright and patent laws formerly in 
force in these islands ceased to be longer in force 
and copyrights or patents could no longer be 
obtained thereunder, because such laws involved 
a sovereign grant of public rights and franchises.^ 
But existing copyrights and patents which had fully 
vested as private property continued in force in 
accordance with the general principles of interna- 
tional law,^ and as specifically provided by the 
treaty of Paris.^ During the military occupation of 



See War J 40 Cyc 8941. 

83. Socledad de Autores Eispafioles 
V. Americo Marin, 4 Porto Rico Fed. 
288- Treaty of Paris art XIII (30 St. 
at L. 1760) (which provides: "The 
rights of property secured by copy- 
rights and patents acquired by Span- 
lards in the Islands of (Tuba, and In 
Porto Rico, the Philippines, and other 
ceded territories, at the time of the 
exchange of the ratifications of 
this treaty, shall continue to be re- 
spected"). 

[a] Spanish law in Vorto Moof— 
"The complainant is said to be a 
Spanish corporation with its head- 
quarters in that Kingdom. That it 
was organized and exists for the pur- 
pose or protecting the authors and 
owners of Spanish copyrighted 
works, particularly literary, scien- 
tific, and dramatic works or composi- 
tions. It seems that it is almost 
wholly a society of authors, and that 
all 01 its members, who comprise 
practically the entire list of such 
authors in the Kingdom of Spain, 
assign their copyrights to it, as soon 
as they are obtained, and the corpo- 
ration thereafter, through its agents, 
collects all royalties due such au- 
thors or owners, and pays the same 
to them or their heirs, less reason- 
able charges, as may be prot>er, and 
protects the copyright all over the 
world, wherever it exists. . . . The 
respondent is an actor and the head 
of a company of actors known as, 
lia C>ompaflia Zarsuela Bspafiola.' 
He came and brought his company to 
Porto Rico recently from Spain, and 
his company is now playing in all of 
the theaters of the island, and is 
acting different Spanish plays at said 
theaters nightly, without paying any 
royalty to complainant therefor, but 
refusing so to do, all of which plays 
are alleged to be the property of the 
complainant. . . . The respondent, 
after being served with an order to 
show cause, appeared by counsel and 
admitted that complainant is a Span- 
ish corporation, organized and exist- 
ing under the laws of Spain, as 
claimed, and that it is, in Spain, the 
owner of the Spanish copyright of 
the enumerated works and composi- 
tions, but denies that the complain- 
ant has any right to sue at all in 
Porto Rico, or that it has any copy- 
right in the island on the works or 
plays In question, for the reason that 
said dramatic works, plays, etc., were 
never recorded in the public registry 
of Porto Rico, as it is claimed should 
have been done under the law. The 
complainant admits that it has never 
caused any of the dramatic works or 

?lays in question to be recorded in 
orto Rico, but insists that its reg- 
istry of the same at headquarters in 
Spain, and its ownership of the same 
there, gave it a copyright thereon in 
Porto Rico, which was in existence 
at the date of the treaty of Paris, on 
the 11th day of April, 1899, and that, 
under the terms of that treaty, it is 
now the owner of copyrights thereon 
In Porto Rico. . . . The only ques- 
tion to be decided Is whether or not, 
under that clause of the treaty, the 



complainant, as to the works In ques- 
tion, has a copyright in Porto Rloo 
at the present time, in view of the 
fact that It never caused the same to 
be recorded in the registry of the 
island. Of course, under clause 2 of 
art. 6 of the Constitution of the 
United States, treaties are the su- 
preme law of the land, and the courts 
in every state are bound thereby. 
We find that the present copyright 
law of Spain was enacted on the 
10th of January. 1879. 9 Alcubilla, 
Dicdonarlo de Adminlstracion, p. 89. 
And that, by art. €6 thereof, it was 

gut in force in the island of Porto 
Lico three months after its date* 
and that, on the 8d of September, 
1880, an elaborate set of regulations 
were enacted for its enforcement. 
Ibid. pp. 43 et seq. And that, in 
addition, on the 5tn of May, 1887, 
these regulations were also extended 
to Porto Rico. Ibid. p. 65. . . . We 
are somewhat troubled, after an 
examination of this Spanish copy- 
right law, because we find that it 
grives a copyright to an author for 
his entire lifetime, and to his heirs 
for eighty years thereafter, provided 
a new edition or copy of the work is 
published as often as once in twenty 
years; otherwise it becomes public 
property. We find that our own copy- 
right law, 2 Fed. Stat. Anno. 260, has 
life for only twenty-eight years to 
the author, and fourteen years to his 
family; and we wonder whether the 
language of the treaty, above quoted, 
is intended to give this much longer 
term to Spanish copyrights in Porto 
Rico. . . . We are satisfied, from an 
examination of the elaborate Spanish 
copyright law referred to, as well 
as of the regulations regarding the 
same, that, although there was es- 
tablisned a local copyright registry 
in Porto Rico- and in other provinces 
of Spain, even In those that were not 
ultramarine, still, such registries 
were Intended only as a convenience 
for the provincial residents, and that 
the real title to copyrights in that 
country is the national registry at 
Madrid. Therefore we feel oound to 
hold that any copyright duly secured 
at headquarters, in Spain, and exist- 
ing at the date of the treaty, was 
also in force in Porto Rico; and it 
being admitted that the copyrights 
In question were, at such time, the 
property of the complainant, and 
duly registered at headquarters, the 
same now exist in Porto Rico. 
Therefore, the respondent, having ad- 
mitted that he is using such dramatic 
works, musical and other composi- 
tions, etc., is guilty of a violation and 
infringement of such copyright, and 
should be enjoined from so doing un- 
less he shall pay the royalties due 
therefor, as requested, and it is so 
ordered. This decision may be of 
such far-reaching importance as that 
we feel, in Justice to our government, 
a copy of the same should be cer- 
tified by the clerk to the Honorable 
the Attorney General of the United 
States, so that, if he shall deem 
proper, he may cause the United 
States iittorney for the island to t^ik^ 
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these Spanish islands, and before cong^ss acted 
in the premises, the copyright laws of the United 
States did not extend to this island territory.^ 
But by the act of April 12, 1900,®° congress ex- 
pressly extended the general statutory laws of the 
United States to Porto Rico, and since that time the 
copyright and patent laws of the United States 
have the same force and effect in Porto Bico as 
in the United States.^ 

[$ 74] 5. Oanal Zone. By an executive order of 
the war department, effective April 15, 1907, the 
copyright laws of the United States were extended 
to, and made effective in, the Canal Zone.®^ 

[$ 75] 6. Philippine Islands. Down to the time 
the Philippine Bill, organizing civil government in 
the Philippines, was enacted,** copyright in the 
Philippine Islands was subject to precisely the same 
considerations as governed copyright in Porto Rico.*® 
The Spanish law was abrogated by the American 
military occupation, and the United States law was 
not substituted in its stead by its own inherent 
force.** By express provision of the Philippine 
Bill none of the general laws of the United States 
are in force in the Philippine Islands unless ex- 
tended thereto either expressly or by necessary im- 
plication."^ This provision clearly includes the 
copyright laws of the United States then existing.** 
It follows that from the time of the American occu- 
pation until the Copyright Act of 1909 there was no 
copyright law in force in the Philippines,®* except 
that existing fully vested copyrights were pro- 
tected,®^ and the inhabitants of the islands were 
entitled to avail themselves of the copyright laws 

an appeal to the Supreme Court of 
the United States." Socledad de 
Autores Espafioles v. Amerlco Marin, 
4 Porto Rico Fed. 288, 289, 291. 

84. "The Insular Cases," [Door v. 
U, S.. 195 U. S. 138. 24 SCt 808, 49 L. 
ed. 128, 1 AnnCas 697- The Diamond 
Rings. 183 U. S. 176; Dooley v. U. S., 

182 U. S. 222, 21 SCt 762, 45 L. ed. 
1074; De Lima v. Bidwell, 182 U. S. 
1. 2i SCt 743, 45 L. ed. 1041] (the 
net result of these cases, pertinent 
to the subject under consideration, 
may be summarized as follows: By 
the treaty of cession Porto Rico and 
the Philippines ceased forthwith to 
be foreigrn territory, and became do- 
mestic territory appurtenant and be- 
lonering to the United States and sub- 
ject to Its Jurisdiction, but not in- 
corporated into the United States. 
Therefore the constitution and laws 
of the United States did not of their 
own Inherent force pass to, and be- 
come operative in, such newly ac- 
quired territory, but, on the con- 
trary, became applicable only when 
so extended by action of congress). 

85. 81 St. at L. 77 c 191 § 14. 
88b 1 Op. Atty.-Gen. (Harlan) 181, 

183 (Porto Rico) (where it was said: 
"There seems to be no sound reason 
foi doubting that the effect of this 
provision was to extend to Porto 
Rico the entire body of federal leg- 
islation in respect to letters patent 
and the protection of property rights 
thereunder. It may safely be con- 
cluded therefore that property rights 
In inventions acquired under federal 
legislation in that behalf, whether 
before or after the treaty of peace, 
must be respected in Porto Rico as 
other property rights are respected. 
Nor it is to be doubted that the fed- 
eral courts in Porto Rico and else- 
where would take this view of the 
question"). 

87. Order March 12, 1907 (Copy- 
right Office Bui. No. 3 p 146c). 

88. Act July 1, 1902 (32 St at L. 
691 c 1369). 

89. See supra S 73. 

90. See supra 9 73. 

91. Act July 1, 1902 (32 St. at L. 



of the United States, and to receive the protection 
thereof within the limits of the United States.^ 
The present copyright act was, however, extended 
to the Philippine Islands, as well as to other out- 
lying territorial possessions of the United States, by 
plain implication, as it contains many provisions 
showing that cong^ss intended it to be so operative, 
and which would be wholly nugatory unless it was 
so operative.** It seems also that cop3nrights ob- 
tained under prior acts, and subsisting when the 
act of 1909 took effect, were by that act made 
operative in the Philippines and must be there re- 
spected.®^ It must be admitted, however, that in 
many respects the application of the present law 
to the "outlying territorial possessions of the 
United States'' is far from clear. 

[i 76] 7. Alaska. The copyright laws of the 
United States are operative in Alaska.®' 

[$77] 8. Imperial and Oolonial Oopyright in 
British Empire— a. Imperial Oopyright®® The 
British Empire consists of the United Kingdom,^ 
crown colonies and protectorates,^ and self-gov- 
erning dominions.* Cyprus, although nominally in 
the dominion of Turkey, is under British adminis- 
tration.^ The imperial parliament has absolute 
power to legislate for the whole and every part of 
the British possessions.' But it is a rule of con- 
struction that statutes passed by the imperial par- 
liament operate only in the United Kingdom, 
unless an intention to make them operative else- 
where in the British possessions is manifested by 
the act.* In accordance with this rule the Copyright 



691 c 1369 § 1); Dorr v. U. S., 195 U. 
S. 188, 24 SCt 808, 49 L. ed. 128. 1 
AnnCas 697. 

99. 22 Op. Atty.-Qen. (OrigrfiTs) 
268, 269 (where the attorney-gen- 
eral said: "In my opinion, when 
they shall have been directly ceded 
by treaty to the United States, and 
such treaty duly ratified by the Sen- 
ate, their respective inhabitants will 
not be entitled to the benefit of the 
copyright laws unless the treaty by 
its terms confers such right, or con- 
gress shall afterwards extend such 
laws to the inhabitants of those 
countries"). 

[a] '*OoiigrMB liAfli not •ztoBded 
tlu oopyxlglit laws to the PliilipplnM, 
but has enacted In setting up a sep- 
arate government and Institutions 
for tho.se Islands, that section 1891 of 
the Revised Statutes, extending the 
Constitution and applicable laws to 
organized Territories, is not to be in 
force in the Philippines." Per Hoyt 
in 25 Op. Atty.-Gen. 25, 26. 

93. See supra § 73. 

94. See supra S 73. 

95. 25 Op. Atty.-Gen. (Moody) 
179 [overr 22 Op. Atty.-Gren. (Griggs) 
268]. 

96. "Copyright in Porto Rico and 
The Philippines." 2 Philippine L. J. 
268. See Act March 4. 1909 (35 St. 
at L. 1075 c 320 §§ 13. 26. 34. 36). 

97. 2 Philippine L. J. 277. 

98. Act March 4. 1909 (35 St. at 
Li. 1075 c 320 I 34); Act Aug. 24, 
1912 (37 St. at L. 512 c 387). 

99. Xntamational copyriglit see 
infra S 453 et seq. 

1. That Is. England, Scotland, Ire- 
land, and Wales. 

2. These Include all of the Brit- 
ish possessions other than the Uni- 
ted Kingdom and the self-governing 
dominions. 

3. " 'Self-governing dominion' 
means the Dominion of Canada, the 
Commonwealth of Australia, the Do- 
minion of New 'Zealand, the Union 
of South Africa, and Newfound- 
land." 1 & 2 Geo. V 46 J 36 (1). 

4. See Copyright Act, 1911 (1 & 2 
Geo. V c 46 § 28). 



6. Graves v. Gorrie, [1903] A. C 
496; Routledge v. Low. L. R. 8 H. L. 
100; Black v. Imperial Book Co.. 8 
Ont L. 9 [dism app 5 Ont. L. 184]; 
Hubert v. Mary, 16 Que. Q. B. 381 
[aff 29 Que. Super. 3341; E2x p. Dob- 
son, 12 New Zeal. L.. 171. 

«. Graves v. (3orrie, [1908] A. CL 
496 [dism app 3 Ont. L. 697 (dism 
app 1 Ont. L. 309 [dism app 32 Ont. 
266])]; Routledge v. Low, L. R. 8 
H. L. 100. 

"Statutes passed by the Imperial 
Parliament are to be treated prima 
facie as Intended to apply to the 
United Kingdom only, and that in 
order that they may be held to ap- 
ply to the colonies as well, there 
must be upon their face express lan- 
guage shewing an Intention that they 
should be so applied." Graves v. 
Gorrie, 1 Ont. L. 309. 313. 

"A reference to the various Copy- 
right Acts passed by the Legislature 
shews that whenever the area of pro- 
tection of a copyright granted by 
any of the Acts was intended to in- 
clude the colonies, the intention was 
manifested by express words." 
Graves v. Gorrie, 3 Ont. L. 697, 698, 
699 [dism app 1 Ont. L. 309 (dism 
app 32 Ont. 266, and app dism (1903) 
A. C. 496)1. 

"In Routledge v. Low, L. R. 3 H. L. 
100, Lord Cranworth, in discussing 
that case, which arose under the Act 
5 & 6 Vict. ch. 45 (Imp.), said; The 
British Parliament in the time of 
Queen Anne must be taken prima fa- 
cie to have legislated only for Great 
Britain, Just as the present Parlia- 
ment must be taken to legislate only 
for the United Kingdom and not for 
the colonial dominions of the Crown. 
It is certainly within the newer of 
Parliament to make laws for every 
part of Her Majesty's dominions, ana 
this is done in express terms by the 
29th section of the Act now In ques- 
tion.' " Graves v. Gorrie, supra. 

[a] SeMion for mle.— "As to the 
question where must publication take 
place, I cannot doubt that the publi- 
cation must be in the United King- 
dom. The words in the 3rd section 
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Act of 1842/ the Dramatic Copyriglit Act of 1833/ 
iphich was subsequently extended so as to include 
the performing right in musical compositions/ the 
International Copyright Act of 1844,^^ and the Inter- 
national Copyright Act of 1886^ were of imperial 
scope and conferred protection to copyrights se- 
cured in accordance with their terms throi^hout the 
whole of the British Empire.^' On the other hand, 
the Fine Arts Copyright Act of 1862/' the engrav- 
ing copyright acts, the Sculpture Copyright Act/*^ 
and the I^tures Copyright Act^^ did not contem- 
plate protection in the colonies, and copyright there- 
under is accordingly limited to the United King- 
douL^^ Protection elsewhere for these classes of 
works must be obtained by compliance with the 
local law of the colony where such protection is 
sought.^^ Colonial legislation, of course, confers 
copyright only within the colony enacting it,^*^ and 
even there it can not prevail over inconsistent j 



imperial legislation.^ The Colonial Copyright Act 
of 1847, commonly known as the Foreign BeprilitB 
Act,*^ authorizes the Crown, by Order in Council, 
to suspend the prohibition against importation into 
the colonies of works protected by an imperial copy- 
right, where such colonies make satisfactory pro- 
visions for the protection of the rights of the 
owner of the British copyright. Various colonies 
took advantage of this act and foreign reprints 
were permitted to be imported into such colonies 
notwithstanding they were the subject of an im- 
perial copyright.^* In practice, the protection 
afforded the British owner has proved wholly 
illusory." 

The act of 1911, which is the present law, except 
such provisions as are expressly restricted to the 
United Kingdom,^ runs throughout the whole of 
the British possessions except the self-governing 



are, 'every book which shall be pub- 
lished/ without sayinsT where; but it 
would be very inconsistent with the 
usual practice of the Imperial Par- 
liament to create a system of copy- 
right law for all the colonies and de- 
pendencies in the empire, many of 
which have representative institu- 
tions of their own, without any con- 
sultation with those colonies or de- 
pendencies, and without any consid- 
eration whether a uniform and arbi- 
trary system, such as that introduced 
by this Act, would be suitable to the 
varied circumstances, states of civ- 
ilization, and systems of jurispru- 
dence and Judicature in these differ- 
ent colonies and possessions." Rout- 
led«re V. Low, L. R. 3 H. L. 100, 108 
(per Lord Chancellor Cairns). 

7. St. 5 & 6 Vict c. 45 i 29 (pro- 
viding: "This Act shall extend to 
the United Kingdom of Great Brit- 
ain and Ireland, and to every Part 
of the British Dominions"); Rout- 
ledge V. Low, L. R. S H. L. 100; 
Black V. Imperial Book Co.. 8 Ont. L. 
9 [dism app 5 Ont. L. 1841; Smiles 
V. Belford, ^3 Grant Ch. (U. C.) 5»0 
[app dism 1 Ont. A. 4361; Morang 
V. Publishers' Syndicate. 32 Ont. 393; 
MacMillan v. ICh&n Bah&dur Sham- 
sul Ulama M. Zaka, [1896] 19 Indian 
L. R. (Bombay) 557. 

"The original copyright Act, 8 
Anne ch. 19, protected the copyright 
in books granted by that Act through- 
out Great Britain only. The Act, 41 
Geo. III., ch. 107 (Imp.), extended 
the area of protection throughout the 
whole of the United Kingdom and 
the British dominions in Burope; and 
the Act, 54 Geo. III. ch. 156 (Imp.), 
extended the area of protection over 
the whole of the British dominions. 
These Acts were repealed by the Act 
5 & 6 Vict. ch. 45 (Imp.), which by 
sec. 29 provided that it should ex- 
tend to Great Britain and Ireland, 
and to every part of the British do- 
minions." Graves v. Gorrle, 3 Ont. 
L. 697, 699 [dism app 1 Ont. L. 309 
(dism app 32 Ont. 266, and app dism 
(1908] A. C. 496)]. 

"The second question is as to the 
area over and through which protec- 
tion is granted by the Act; and I 
cannot doubt that this area is the 
whole of the British dominions. The 
original Copyright Act, the 8 Anne, 
c 19, protected copyright through- 
out Great Britain. The 41 Geo. 3. c 
107, extended this protection over 
the whole of the United Kingdom, 
and the British dominions In Europe. 
The 54 Geo. 8. c, 166. extended the 
protection still farther over the 
whole of the British dominions. And 
the 16th section of the present Act 
repeats in substance the same area 
for the purpose of protection." Rout- 
ledge V. Low. L. R. 3 H. L. 100. 110 
(per Lord Chancellor Cairns). 

8. St. 8 & 4 Wm. IV c 16 8 1 
(which conferred the exclusive per- 
forming right "in any Part of the 
United Kingdom of Great Britain 
and Ireland, in the Isles of Man, 



Jersey, and Guernsey, or in any 
Part of the British Dominions"); 
Liebler v. Harkins. (U. S.) 1 East 
LR 157; Carte v. Dennis. 5 Terr. L. 
30: Ex p. Dobson, 12 New Zeal. L. 171. 
''The Act granting cooyright in 
dramatic literary property. 8 WllL 

IV. ch. 15 (Imp.), gave protection 
throughout the United Kingdom of 
Great Britain and Ireland, the Isles 
of Man, Jersey, and Guernsey, and 
every part of the British dominions." 
Graves v. Gorrle, 8 Ont L. 697, 699 

idism app 1 Ont. L. 309 (dism app 
2 Ont 266» and app dism [1903] A. 
C. 496)1. 

9. St. 5 & 6 Vict c 45 t 20. 

10. St 7 & 8. Vict c 12; Ex p. 
Dobson. 12 New Zeal. L, 171. 

11. St 49 & 50 Vict c 88; Hubert 
v. Mary, 15 Que. K B. 381 [afC 29 
Que. Super. 334]. 

la. See cases supra notes 7-11. 

13. St 25 & 26 Vict o 68: Graves 

V. Gorrle, [1903] A. C. 496 [dism app 
3 Ont L. 697 (dism app 1 Ont L. 
309 [dism app 32 Ont 266])]; Tuck 
V. Pries ter, 19 Q. B. D. 629. 

14. Engraving Copyright Act, 1734 
(8 Geo. II c IS); Engraving CJopy- 
rlght Act 1767 (7 Geo. Ill c 88). 

"The Acts granting copyright in 
engravings and similar worka of art, 
8 Geo. II. ch. 13, 7 Geo. III. ch. 38, 
and 17 Geo. III. ch. 67, did not ex- 
tend the area of protection beyond 
Great Britain until the Act 6 & 7 
Will. IV. ch. 59 (Imp.), extended the 
area of protection to Ireland." 
Graves v. Gorrie, 3 Ont L. 697, 699 
[dism app 1 Ont L. 309 (dism app 32 
Ont 266, and app dism [1903] A. C. 
496)]. 

15. Sculpture Copjrright Act. 1814 
(54 Geo. Ill c 56). 

"The Act granting copyright In 
sculpture. 38 Geo. III. ch. 7 (Imp.), 
did not extend the area of protection 
beyond Great Britain and the Act 
54 Geo. III. ch. 56 (Imp.), did not 
extend it beyond the United King- 
dom." Graves c. Gorrie, 3 Ont L. 
697, 699 [dism app 1 Ont L. 309 
(dism app 32 Ont 266, and app dism 
[1903] A. C. 496).]. 

le. " The Actgranting copyright in 
lectures, 5 & 6 Will. IV. ch. 06 (Imp.), 
did not extend the area of protection 
beyond the United Kingdom.*^ Graves 
V. Gorrie, 3 Ont. L. 697, 700 [dism 
app 1 Ont L. 809 (dism app 32 Ont 
266. and app dism [19031 A. C. 496)]. 

17. See supra notes 13-16. 

18. See cases supra notes 13-16. 

19. Routledge v. Low, L. R. 3 H. 
L. 100; Ex p. Dobson, 12 New Zeal. 
L. 171. 

90. Hubert v. Mary, 16 Que. K. B. 
881 ; Ex p. Dobson, 12 New Zeal. L. 171. 

[a] XnooiiBistexit laglslatloiL — "As 
already stated, the contention on be- 
half of this riirht is based on the 
fact that 'The [English] International 
Copyright Act, 1844.' Is not referred 
to In the 3rd section of the New 
Zealand Act. But undoubtedly that 
Act has force throughout the Brit- 
ish dominions; its very terms show 



it to be so; section 9 of 'The Inter- 
national Copyright Act 1886,' ex* 
pressly provides that it shall apply 
to every British possession as if It 
were part of the United Kingdoim. 
It is true that the New Zealand 
Legislature would be within its 
powers if it conferred a right beyond 
what was conferred by the English 
Copyright Acts; it could not detract 
from rights conferred by the English 
Acts, nor relieve i^om penalties or 
liabilities imposed by those Acts. If 
the New Zealand Legislature were to 
say. We will confer, within New 
Zealand, an exclusive right of repre- 
sentation on the author of a dra- 
matic work though it may have been 
represented In a foreign country be- 
fore it was first represented in 
New Zealand, I apprehend such leg- 
islation would not be repugnant to 
legislation of the United Kingdom in 
force in New Zealand. The English 
Copyright Acts, including the Dra- 
matic Literary Property Act of Wil- 
liam IV., while conferring an Eng- 
lish copyright with rights beyond 
the United Kingdom, do not prevent 
a Colonial Legislature from so en- 
acting that authors, though unable 
to satisfy the conditions which 
would enable them to gain in the 
colony the English copyright, may 
nevertheless gain in the colony, on 
such terms as the Colonial Legisla- 
ture may prescribe, a right similar 
to what they might have gained un- 
der the English Acts had they been 
able to satisfy the conditions re- 
quired under the English Acts," Ex 
p. Dobson, 12 New Zeal. L. 171, 180. 

ai. St 10 & 11 Vict c 96. 

1KL Morang v. Publishers' Syndi- 
cate, 82 Ont. 393; Coplnger Copyright 
(5th ed) p 333; MacGIllivray Copy- 
right p 187. See also infra fi 78 text 
and notes 62-67. 

[a] Tlia object of fhls statiite was 
to enable the people in the colonies 
to obtain books cheaper than they 
could import them from England. It 
was impracticable for the British 
proprietor to publish a cheap colo- 
nial edition because he could not pre- 
vent importation of such edition Into 
Great Britain. Coplnger Copyright 
(6th ed) p 833; MacGIllivray Copy- 
right p 187. 

23. Birrell Copyright p 215 et seq. 

"Altogether twenty colonies have 
taken advantage of this Act. It has 
been found, however, that the pro- 
tecting provisions are of little value, 
and that the duties which are sup- 
posed to be levied on foreign re- 
prints for the benefit of the British 
author are continually evaded, and 
the colonies under the Foreign Re- 
prints Act are overrun with foreign 
reprints of popular books whlwi, 
coming In practically free of duty, 
make the authors' copyright in such 
colonies absolutely valueless." Mac- 
GIllivray Copyright p 187. 

24* 'These are only the provisions 
relating to summary remedies. St 
1 A 2 Geo. V c 46 H 11-18. 



vm [13 0* J.] 



aOPYBlOHT AND LITERARY PROPERTY 



t§§ 77-78 



dominions,^ as to which special, and somewhat 
complicated, provisions are made.^ Accordingly, 
a copyright obtained under the act of 1911 affords 
protection in the United Kingdom and all British 
colonies other than the self-governing dominions,^ 
and by order in council the act may be extended 
with like effect to British protectorates and to 
Cyprus, subject to the provisions of the order.^ 
It has been so extended as noted below.^ The legis- 
lature of any British possession to which the act 
extends may modify or add to any of its provisions, 
but except so far as such modifications and addi- 
tions relate to procedure and remedies, they apply 
only to works whose authors were, at the time of 
making the work, resident in the possession, and to 
works first pubished in the possession.'^ 

Self-governing dominiona. The act of 1911 does 
not extend to any of the self-governing dominions,'^ 
unless declared by the legislature of that dominion 
to be in force therein either without any modifi- 
cations or additions, or with such modifications and 
additions relating exclusively to procedure and 
remedies or necessary to adapt the act to the cir- 
cumstances of the dominion, as may be enacted by 
the l^slature of such dominion.'^ But in any self- 
governing dominion to which the act does not ex- 
tend, all the former statutes repealed by the act 
continue in force so far as operative in that do- 
minion." The dominion legislature may at any time 
repeal as to such dominion all or any copyright stat- 
utes, including the act of 1911, saving existing 
rights ; on such repeal of the act of 1911, or of any 
part thereof, by a dominion, such dominion ceases 
to be a dominion to which such act extends.^ Where 
the locfd legislation of a self-governing dominion 
grants to nonresident British subjects, and to 
foreigners resident in such parts of the British 
dominions to which the act of 1911 extends, rights 
^'substantially identical" with those conferred by 
that act, on certificate to that effect by the secre- 



tary of state, such dominion is to be treated as if it 
were one to which the act extended.^ Where the 
local law of a self -governing dominion grants '' ade- 
quate protection" within the dominion for the 
works of nonresident British subjects, the benefit 
of the Imperial Act may be extended to authors 
resident in such dominion, and to works first pub- 
lished in that dominion by an order of the king 
in council, to the extent, and on the conditions, 
specified in such order. Such order confers no 
rights in the self-governing dominion, but the gov- 
ernor in council of a self-governing dominion may 
by like order confer like rights in that dominion."^ 
These provisions establish between the self-govern- 
ing dominions and the home government a scheme 
of reciprocal cop3nright protection much like that 
established by the international provisions in the 
statutes of the United States.^ 

[$ 78] b. Oolonial Oopyright"— (1) Oanada. 
Since Canada has not yet declared the British Act 
of 1911 to be in force, it does not extend to Canada,^ 
but for the same reason the fonner English copy- 
right acts of imperial scope are not repealed and are 
etill in force as to Canada.^ The British North 
America Act of 1867 confers on the dominion parlia- 
ment, as distinguished from the provincial legisla- 
tures, exclusive power to legislate on the subject of 
copyright in the Dominion of Canada,^^ subject of 
course to the paramount power of the imperial 
parliament.^ This act did not abrogate or repeal 
prior imperial copyright l^slation applicable to 
the colonies.^ In 1875 a copyright act was passed 
quite similar in form to the former United States 
statute. This statute, as amended, is still in force, 
and is the fundamental copyright law in Canada.^ 
This act was confirmed by the imperial parliament 
in an act known as the Canada Copyright Act of 
1875,^ but such confirmatory act did not operate as 
a repeal of prior imperial copyright statutes appli- 
cable to Canada, nor substitute the Canadian act 



QBm See supra note 3. 

96. Bee infra text and notes Sl-37. 

97. Copinger Copyright (5th ed) 
p 334. 

98. St 1 & 2 Geo. V c 46 § 28. 

90. Order of June 24, 1912 (stat- 
utory Rules and Orders [1912] No. 
912) provides: "The Copyright Act, 
1911, shall apply to Cyprus, and to 
the following territories under His 
Majesty's protection, namely, the 
Bechuanaland Protectorate, Bast Af- 
rica Protectorate, Gambia Protector- 
ate. Gilbert and Ellice Islands Pro- 
tectorate, Northern Nigeria Protec- 
torate, Northern Territories of the 
Gold Coast, Nyasaland Protectorate, 
Northern Rhodesia, Southern Rho- 
desia, Sierra Leone Protectorate, 
Somaliland Protectorate, Southern 
Nigeria Protectorate, Solomon Isl- 
ands Protectorate. Swaziland, Ugan- 
da Protectorate, and Weihalwei.'^ 

30. St. 1 & 2 Geo. V c 46 5 27. 
81. See supra note 3. 

99. St. 1 & 2 Geo. V c 46 8 25(1). 

33. St. 1 & 2 Geo. V c 46 Sl 26(2). 
36. See cases infra i 78, notes 60-55. 

34. St. 1 & 2 Geo. V c 46 fi 26(1). 
[a] TiM old statntM have not 

1>e«n rwMUad by any colony. 

3B. St 1 & 2 Geo. V c 46 S 25(2). 

[a] Tlie ohjaot of this provlaioii 
is to enable a self-governing domin- 
ion to discriminate against the cit- 
izens of foreign countries, and to 
prevent importation into the colony 
of their works notwithstanding they 
are covered by British copyright. 
Copinger Copyright (5 th ed.) pp 

o K 9 ]| ft 

36. St. 1 & 2 Geo. V c 46 i 26(8). 

37. See infra 95 157-160. 

38. Orowa coloales and prot«oto- 



ratas see supra S 77. 



See supra fi 77. 

40. See supra S 77. 

41. Imperial Book Cte. v. Black. 86 
Can. S. C. 488 [dism app 8 Ont. L. 9 
(dism app 6 Ont. L. 184)]. 

[a1 '<BxoliuiiT»>* power oonvtmed. 
— (1) "But, as It IS now generally 
known, the word 'exclusive' was em- 
ployed to show that the provincial 
legislatures have no right whatever 
to legislate on copyright, while, at 
the same time, it has no reference 
whatever to the supremacy of the 
Imperial Parliament. A last observa- 
tion: we are dealing here with an 
international question, and the Im- 
perial Parliament, in questions of 
this nature, legislates for all the 
colonies. To decide otherwise would 
he tantamount to declaring the col- 
onies to be independent countries." 
Hubert v. Mary, 15 Que. K. B. 881. 
384. (2) "We are unanimously of 
opinion that the conclusion at which 
the majority of the Court of Appeal 
arrived is the correct one, and that 
the appeal should be dismissed with 
costs. In so deciding, however, we 
wish to state that we express no 
opinion one way or the other upon 
the question as to whether Smiles v. 
Belford, 1 Ont A. 436, was rightly 
decided. It is still open for discus- 
sion, as to whether the Parliament of 
Canada, having been given exclusive 
Jurisdiction to legislate upon the 
subject of copyright, may not, by 
virtue of that Jurisdiction, be able to 
override Imperial legislation antece- 
dent to the British North America 
Act, 1867. The Court of Appeal 
were, of course, right in referring 
to that case and In following it as 



one of Its own previous decisions, 
but we are not so bound, and we 
wish to leave the question open so 
far as this court is concerned.'* Im- 
perial Book Co. V. Black, 85 Can. S. 
C. 488, 

49. Hubert v. Mary, 1« Que. K. B. 
381. 

[a] 'Til* Zmpevlal VazUaonent la 
•vpreina. The expression 'exclusive.' 
In the British North America Act. In 
the section referring to copyright 
does not deprive the Imperial Parlia- 
ment of the right of legislating on 
the same subject in so far as Canada 
is concerned.'* Hubert v. Mary, 16 
Que. K. B. 381. 383. 

43. Black v. Imperial Book Co.. 8 
Ont. L. 9 (dism app 6 Ont L. 184. 
and app dism 85 Can. S. C. 488 (leave 
to app to Privy Council den 21 T. L. 
R. 640)]. 

44. Can. Rev. St (1906) c 70. 
46. St 88 and 39 c 58. 

"The former Copyright Act of 1872. 
was disallowed by the Imperial 
authorities, because it was in con- 
flict with Imperial legislation. But 
in the notification of disallowance. 
Lord (Carnarvon recognized the con- 
stitutional position that the Parlia- 
ment of Canada under the B. N. A. 
Act. had power to deal with Colonial 
copyright within the Dominion, and 
intimated his hope that a mecusure 
would be passed which, while pre- 
serving the right of the owner of 
copyright works in the United King- 
dom and Ireland, would give effect 
to the views of the Canadian Gov- 
ernment and Parliament: Oinada 
Sessional Papers, 1876, vol. viii. 
No. 28. The outcome of these nego- 
tiations is to be found in the 
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for the Copyright Act of 1842.^ The more im- 
portant provisions of the Canadian statute are 
noticed in other connections.^^ Cop3rright pro- 
tection in Canada may be obtained by those en- 
titled thereto^ by complying with the conditions 
of this act.^ But protection may also be secured 
by obtaining a copyright under the Copyright 
Act of 1842, in the case of books,^ or under the 
dramatic and musical copyright acts, in the case 
of dramatic or musical performing rights,^^ for 
these acts extended to the colonies and were not 
confined to the United Kingdom.^' In these cases 



the c<^yright given by the Canadian and Ei^lish 
statuteis is ooneurrent,'^ although not coterminous, 
that under the Canadian statute being limited to 
Canada.^ Where the copyrights under the Canadian 
and English acts are held by different owners, the 
first in point of time confers the paramount righf 
But protection in Canada for paintings, drawings, 
photographs, engravings, and other artistic works 
can be obtained only by compliance with the Canada 
Copyright Act,^ because the English statutes giv- 
ing copyright in these subjects were limited in 
their operation to the United Kingdom.^^ The 



present Act. passed In 1875, and 
ratified by the Imperial Statute the 
same year, 88 and 39 Vict. ch. 63. 
There is a clause in this Enf^lish Act 
providing that Canadian reprints 
under the Dominion Act of 1875. shall 
not be imported into the United King- 
dom unless by or with the authority 
of the Enerlish copyright owner 
(sec. 4). That appears to be in 
some sense the converse of the pro- 
vision now in question in the Cana- 
dian Act That severed from its 
connection, reads thus: 'Nothing In 
this Act shall be held to prohibit the 
importation from the United King- 
dom of copies of such works legally 
printed there.' But the word 'such,' 
introduces the context, and limits the 
proviso to cases where there is an 
existing or a prior British copyright, 
in respect of which the Canadian one 
may be considered subordinate, as 
being in time subsequent." Anglo- 
Canadian Music Publishers' Assoc, v. 
Suckling, 17 Ont. 239. 241. 

4e. Graves v. Gorrie. ri903] A. C. 
496; Smiles v. Belford, 28 Grant Ch. 
(U. C.) 590. 

[a] Pnzpose aaA eff eot of statntsw— 
(1) "There is nothing repugnant to 
the 6 & 6 Vic« in our Act of 1875, 
they may both well stand together. 
But it is repugnant to the Order of 
Her Majesty in Council, under the 10 
ft 11 Vic, which permitted pirated 
copies to be imported on payment of 
a duty, while our Act says, if copy- 
right is secured here pirated copies 
shall not be imported, and it was on 
this account that an Act had to be 
obtained to confirm It." Smiles v. 
Belford, 23 Grant Ch. (U. C.) 590. 
604 (per Proudfoot V.). (2) "The 
Canada Copyright Act. 1875. does not 
by 8. 8, make the Canadian Act set 
out in the schedule an Imperial Act 
applicable to Canada, The section 
simply removes a difficulty which had 
arisen in Canada by reason of s. 91 
of the British North America Act 
and some Orders in Council. Copy- 
right is placed by that Act under the 
Dominlop Legislature; and. having 
regard to some Orders in Council, it 
was doubtful by whom the Act in 
the schedule should be assented to. 
The effect of the Act was consid- 
ered by the Court of Appeal for 
Ontario In Smiles v. Bedford. 1 Ont. 
A. 436. and it is plain from that case, 
and indeed from the Act itself, that 
it in no way assists the plaintiffs." 
Graves v. Gorrie, [1903] A. C. 496, 
499 (per Lord Llndiev). 

47. See infra §S 162. 234, 242, 338. 
864. 370, 373, 437, 446. 461. 

48. See infra § 162, and generally 
Infra i 144 et seq. 

Oitlaeas of Vnlted States, right to 
obtain copyright under Canadian 
statute see infra S 162. 

49. See infra | 234. 

60. Routledge v. Low, L. R. 3 H. 
L. 100; Imperial Book Co. v. Black, 
21 T. L. R. 640 [dlsm app 8 Ont. L. 
9 (dism app 5 Ont. L. 184)1; Smiles 
V. Belford, 1 Ont. A. 436 [dism app 
23 Grant Ch. (U. C.) 690J; Morang 
V. Publishers' Syndicate, 32 Ont. 393: 
Orlffln V. Kingston, etc.. R. Co.. It 
Ont. 660, 666; Anglo-C^anadian Music 
Pub. Assoc V. Suckling. 17 Ont. 239 
rdlsm app 27 Que. Super. 485. 6 Que. 
Pt. 3611: Times v. Mail Printing Co.. 
14 OntwN 627 (Peary's discovery of 
the north pole ) * Oman v. Copp-Clark 
Co., 1 OntwR 542; Carte v. Dennis. 



5 Terr. L. 30. 

"The first question in this appeal 
is whether the Imperial Copyright 
Act, 5 & 6 Vict. ch. 45, is in force 
in C!anada. and I agree with my 
brother Street that the question is 
settled in the affirmative by the judg- 
ment of this Court in Smiles v. Bed- 
ford, 1 Ont. A. 436." Black v. 
Imperial Book Co., 8 Ont. L. 9, 11 
[dism app 5 Ont L. 184, and app 
dism 35 Can. S. C. 488]. 

[a] 81u«ltane«iui pubUoatlon in 
th* thdtsd States and Xnglaad gives 
copyright protection in Canada, 
although no Canadian copyright is 
secured under the Oinadlan statutes. 
Life Pub. Co. V. Rose Pub. Co., 12 
Ont. L. 386, 8 OntWR 28; Grossman 
V. C^anada Circle Co., 5 Ont. L. 55, 
1 OntWR 846. 

[bj meglstry at Btatlonen' SaU 
(1) is necessary to confer a right to 
sue for infringement of such a copy- 
right. Morang v. Publishers' Syndi- 
cate, 38 Ont. 393. 21 CanLTOccNotes 
77; Times v. Mall Printing Co., 
14 OntWR 627. See also infra 
Si 226-231. (2) "SUtioners' Hall is 
still open for registration in case it 
is desired to take any action in 
Canada by virtue of a British copy- 
right, although such registration is 
no longer required for copyright 
within the United Kingdom." Copy- 
right in Canada, 49 AmLRev 680. 

61. Liebler v. Harkins. (N. S.) 1 
EastLR 157; CJarte v. Dennis, 5 Terr. 
L. 80. 

"The Act 51-2 Vic c. 17 [musical] 
is. I think, in force here. The Act 
3 & 4 Wm. IV. c. 15, [dramatic] 
extended to Canada by Its terms, 
and is in force here not by virtue 
of the North-West Territories Act, 
That being so, amendments or 
changes made since 1870 are to be 
olwerved here." Carte v. Dennis. 5 
Terr. L. 30, 59. 



t. See supra f 77. 

Beqnirtsnents for seouxliig oopy- 
right naaer BngUsh statutes see 
infra 98 223-233. 

63. Anglo-Canadian Music Pub- 
lishers' Assoc. V. Suckling, 17 Ont. 
239; Times v. Mail Printing Co., 14 
OntWR 627. 629. 

"Here we have an example of what 
is called Concurrent Copyright. The 
Imperial Act of 1842 has already con- 
ferred Copyright for a longer term 
than twenty-eight years within 
Canada upon all books published in 
Great Britain or Ireland, and yet 
here we have a shorter term created 
by a local act within the limits of 
the Dominion. The state of the 
author is Indeed twice blessed." Blr- 
rell Copyright p 218. 

"If they did register there [in 
England] they would be entitled to 
enforce their rights in Canada. 
Those rights would not be so broad 
as if they had copyrights in Canada, 
and. therefore, apparently our Ca- 
nadian Parliament has provided that 
the owners of the English copyright 
may obtain copyright in Canada un- 
der section eight of our Act." Times 
V. Mall Printing Co., supra. 

[a] *<Xa the caM of a wozk flnt 
puplirtisd, ia a Bxltlsli pomMsion, 
where a local law or ordinance gives 
copyright to the author, the latter 
is entitled to copyright in the United 
Kingdom under the International 
Ck>pvright Act, 1886 (49 & 50 Vict, 
c. 38), s. 8. as well as in such British 



possession under the local Act or 
ordinance." 8 Halsbury L. Eng. p 
189. 

64. Routledffe v. Low. L. R. 3 H. 
L. 100. 116; Black v. Imperial Book 
Co., 8 Ont L. 9 (dism app 6 Ont. L. 
184]; Smiles v. Belford, 23 Grant 
Ch. (U. C.) 590 [app dlsm 1 Ont. 
A. 436]. 

"Our attention was called to a 
local law of Canada with regard to 
copyright, but it was not contended 
that it would prevent a native of 
Canada from acquiring an Ehiglish 
copyright which would extend to 
Canada sm well as to all other parts 
of the British dominions, although 
the requisitions of the Canadian law 
had not been complied with. It Is 
unnecessary to decide what would be 
the extent and effect of a copyright 
in those colonies and possessions of 
the Crown which have local laws 
upon the subject. But even if the 
statute of 5 & 6 Vict, applies at 
all to that case, I do not see how 
such a copyright can extend beyond 
the local limits of the law which 
creates it." Routledge v. Low, supra. 

66. Anglo-C!anadian Music Pub- 
lishers' Assoc. V. Suckling, 17 Ont. 
239. 241. 243. 

"A very clear distinction is to be 
observed in this Act, R. S. C. ch. 
62. between works which are of prior 
British copyright, and those which 
arc of prior Canadian Copyright. 
If there is prior British copy- 
right, and thereafter Canadian copy- 
right is obtained by production of 
the work, then by section 6, that 
local copyright is subject to be in- 
vaded by the importation of lawful 
British reports [reprints]. But if 
the Canadian copyright is first on the 
part of the author or his assigns, 
then under section 4 the monopoly 
is; secured from all outside impor- 
tation." Anglo-Canadian Music Pub- 
lishers' Assoc. V. Suckling, supra. 

"Very different was the question 
agitated in Smiles v. Belford, 23 
Grant Ch. (U. C.) 590. There the 
owner of the British copyright sought 
to restrain the unauthorised use of 
his work in Canada, no Canadian 
copyright being involved. But here 
the British authors before publication 
or copyright in England, assign their 
right in the work over C!anadian 
territory, upon which a perfect 
Canadian copyright is obtained prior 
to publication or copyright in Eng- 
land. My reading of the Act is such 
as to protect fully this Colonial 
copyriKht. It does not purport to in- 
hibit dealers in Ejngland from sell- 
ing to whom they will; but if the 
purchasers seek to introduce the 
copies so purchased into Canada, 
then the Act applies, and rightly 
so, as against an English author who 
has previously parted with his rights 
in Canada, and all taking under him 
in England." Anglo-Canadian Music 
Publishers' Assoc. v. Suckling, 
supra. 

66ta Graves v. (Gorrie, [1903] A. C. 
496, 500 [dism app 8 Ont. L. 697 
(dlsm app 1 Ont. L. 309 [dism app 
32 Ont. 266])]. 

"The short result is that those 
who want copyright in Canada for 
paintings, drawings, and photographs 
must obtain such copyright by com- 
plying with the laws of that 
country." Graves v. GorriO) supra. 

67. See supra 8 77. 
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International Copyright Act of 1886 (Imp.) is in 
force in Canada,^ and brings into operation there 
the original Berne Convention,** as modified by the 
Additional Act of Paris.^ Accordingly compliance 
with the conditions and formalities of the country 
where a literary work is first produced, if it is a 
country belonging to the copyright union, confers 
copyright in Canada without compliance with the 
Canadian statute.^^ 

Foreign reprints. Canada at one time took ad- 
vantage of the Foreign Reprints Act,®^ and during 
that period importation into Canada of unauthorized 
foreign reprints of works protected by English 
copyright was not illegal.^ The full effect of the 
Foreign Reprints Act was to permit importation; it 
did not permit reprinting within the dominion.** 
The collection of duty on imported reprints for the 
benefit of the copyright proprietor was discon- 
tinued by the Canadian Tariff Customs Act of 
1894,^ and since that time the prohibition against 
importation has been operative.®* The Imperial 
Customs Act of 1876 requiring notice to the customs 
officials when it is desired to prevent importation 
of reprints does not apply to Canada.*^ 

[i 79] (2) South African UnioiL The act of 
1911 has not as yet been made operative in the 
South African Union, and consequently the re- 
pealed imperial statutes are in force and govern 
imperial copyright.** The same considerations are 
applicable here as in the case of Canada.*^ Local 
copyright in Cape Colony, Natal, and the Transvaal 



is governed by the statutes of these respective col- 
onies.^* The Orange Free State has no l^islation 
on the subject of copyright.'^ 

[i 80] (3) Newfonndland. Newfoundland has 
accepted the act of 1911, which is accordingly 
operative there.^^ It has also adhered to the Berlin 
Convention and is therefore part of the Interna- 
tional Copyright Union as from July 1, 1912.^* 

[(81] (4) Australia. Australia has declared 
the British act of 1911 to be in force as from July 
1, 1912,^* with modifications applicable to Australian 
authors and works.^* By order in council Australia 
has adhered to the Berlin Convention, and is a mem- 
ber of the International Copyright Union/* 

[$ 82] (5) New Zealand. New Zealand has passed 
a copyright act,^^ and while it does not accept the 
British act of 1911, it does g^nt "adequate pro- 
tection" to British subjects, and therefore it comes 
under the provisions of that act as to reciprocal 
{Protection between the self-governing dominions 
inter sese and with the mother country subject to 
the issuance of the necessary orders in council.^ 
New Zealand has also adhered to the Berlin Con- 
vention, and is a party to the International Copy- 
right Union as from April 1, 1914.™ Formerly New 
Zealand had local copyright acts,** and the British 
imperial acts*^ also extended to New Zealand." 

U 83] (6) India, The Copyright Act of 
1842 formerly extended to India,** but as India 
is not one of the self-governing dominions,** the 



68. Hubert v. Mary* 15 Que. K. 
B 381 

Xntttrnatioxial oopyxlgtit see infra 
i 453 et seq. 

Xntematioiial oopyxlglit relations of 
Vnltod States see infra fi 454. 

59. See infra §455. 

"Upon the formation of the Inter- 
national Copyright Union under the 
Berne Convention of 1887, Great 
Britain sought and obtained the con- 
sent of all her self-governing pos- 
sessions to accept the Convention on 
their behalf. Canada's consent was 
given on the express condition that 
she should be free to withdraw from 
the Union at any time, and she has 
since repeatedly urged the Imperial 
authorities to give the required 
notice of her denunciation, but this 
they have refused to do. Canada 
therefore remains an unwilling 
member of the Union and bound 
by the provisions of the International 
CJopy right Act passed in order to 
give effect to the Convention 
throughout the Empire." Copyright 
in Canada, 49 AmLRev 676, 678. 

"The Dominion of Canada and the 
Union of South Africa continue sub- 
ject to the Berne Convention, 1886, 
and the Additional Act of Paris, 1896, 
until Great Britain has acceded oh 
their behalf to the Berlin Convention, 
1908." Robertson Copyright (Suppl. 
1916) p 17. To same effect Coplnger 
Copyright (6th ed) p 338. 

eo. Mary v. Hubert, 15 Que. K. 
B 381. 

[a] Tlia BerUa Oonvention which 
revised the Convention of Berne is 
not in force in Canada, because the 
imperial act of 1911, and the orders 
in council issued thereunder, which 
put the convention in force, do not 
extend to self-governing dominions. 
See supra S 77. See also orders in 
council of June 24, 1912, and of 
Febr. 8, 1916 (relating to United 
States). 

ei. Hubert v. Mary, 15 Que. K. 
B. 381, 883 [aff 29 Que. Super. 3341. 

"It is clear to this Court that 
copyright obtained by a foreigner In 
his own country, If it is a party to 
the Convention of Berne, protects 
him through the British Empire with- 



out the formality of any registration. 
It cannot be seriously pretended for 
a moment that once foreign authors 
are exempt from the formalities re- 

Sulred for British authors In Great 
trltain, those authors should be 
obliged to fulfill In the colonies of 
Great Britain the formalities pro- 
vided in the laws of each of those 
colonies. Any such pretension Is 
against the spirit and letter of the 
Convention of Berne. Any such pre- 
tension would place the colonies of 
Great Britain in a more favorable 

f)osition than Great Britain herself; 
n Itself an absurd conclusion. 
Finally, any such pretension Is de- 
stroyed by the formal texts of the 
English statutes." Hubert v. Mary, 
supra. 

63. See supra S 77 text and notes 
21-23. 

03. Morang v. Publishers' Syn- 
dicate, 32 Ont. 393, 21 CanI*TOcc 
Notes 77 (giving the history of leg- 
islation on this subject); Smiles v. 
Belford. 23 Grant Ch. (U. C.) 590 
[app dism 1 Ont. A. 436]. 

64. Smiles v. Belford, 23 Grant 
Ch. (U. C.) 690 [app dlsm 1 Ont. 
A. 436]; Morang v. Publishers' Syn- 
dicate, 32 Ont. 393, 21 CanLTOcc 
Notes 77. 

66. St. 67 &58 Vict, c 33. 

66. Black v. Imperial Book Co., 5 
Ont. L. 184 [app dism 8 Ont. L. 9]; 
Morang v. Publishers' Syndicate, 82 
Ont. 393, 21 CanLTOccNotes 77; 
Anglo-Canadian Music Publishers' 
Assoc. -v. Dupuls, 27 Que. Super. 486, 
5 Que. Pr. 361. 

[a] "The effect of the repeal, at 
the revision of 1886, of the Act of 
1860, and the abandonment In 1895 
of the collection of the twelve and a 
half per cent, ad valorem duty upon 
foreign reprints for the benefit of the 
owner of British copyright, revived 
the provisions of the Imperial Act of 
1847, prohibiting the Importation of 
foreign reprints of British copy- 
rights, for the Imperial Act of 1847 
and the order of the Queen In coun- 
cil under which the prohibitions con- 
tained In the Act of 1842 against the 
Importation of foreign reprints were 
suspended only provided for such 



suspension so long as the provisions 
of the Canadian Act of 1850, under 
which the twelve and a half per cent, 
was collected, continued in force 
within Canada. I am, therefore, of 
opinion that the objection taken by 
the defendants Is not sustainable, 
and that, on that ground, the plain- 
tiffs' copyright Is In force in Canada* 
and they are entitled to prohibit the 
Importation of foreign reprints into 
Canada." Morang v. Publishers' 
Syndicate, 32 Ont. 393, 403, 21 c:an 
LTOccNotes 77. 

67. Imperial Book Co. v. Black, S5 
Can. S. C. 488 [dlsm app 8 Ont. L. 9, 
(dlsm app 5 Ont. Lr. 184 [rev 1 Ont 
WR 743])]. 

See supra | 77. 

See supra {78. 

See statutory provisions. 

Coplnger Copyright (5th ed) 



69. 
70. 
71. 

p 346. 

72. 

73. 
345. 

74. 



Act, 1912 (2 Geo. V c 6). 
Coplnger Copyright (5th ed) p 



Copyright .Act, 1912 (Aus- 
tralian Acts [1912] No. 20 9 8). 
76. See supra | 77. 

76. Coplnger Copyright (5th ed) 
pp 338. 349. 

77. Copyright Act, 1918 (New 
Zealand St. [1913] No. 4). 

78. See supra | 77 text and note 
36. 

79. Coplnger Copyright (5th ed) 
p 350. 

80. "The Fine Arts Copyright Act 
1877, Amendment Act 1879." See 
also Ex p. Dobson, 12 New Zeal. L. 
171 (construing above act). 

81. See supra | 77. 

8a. Ex p. Dobson, 12 New Zeal. L. 
171. 

83. MacMillan v. Kh&n Bah&dur 
Shamsul Ulama M. Zaka, [1895] 19 
Indian L. R. (Bombay) 557, 667. 
See also supra $77 text and note 7. 

"The statute at present in force 
[1. e. in 1895] is 6 and 6 Vict., cap. 
45, of which the Indian Act XX of 
1847 Is a reproduction with certain 
necessary alterations." MacMillan v. 
Kh&n Bah&dur Shamsul Ulama M. 
Zaka, supra. 

84. See supra {77 text and note 8. 



For later oases, dsvelopmsnts and ohaniree in the law see cumulative Annotations, same title, page and note number. 
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former imperial statutes** were repealed as to India 
by the act of 1911 which came into force in India, 
according to its terms, by proclamation on October 
30, 1912?* Modifications and additions applicable 
to local works have been made by local statute.*^ 

[4 84] (7) Cyprus. The act of 1911 has been 
extended to the island of Cyprus by Order in 
Council,** and by like order the Berlin Convention 
has also been put in force in Cyprus.** 

[i 85] B. Constitutionali^ of Btatntes— 1. 
Federal Statutes. Under the constitution, congress 
is authorized to enact copyright legislation ^Ho pro- 
mote the Progress of Science and Useful Arts," 
and this is to be done by securing to ' ' Authors, ' ' for 
^'limited Times/' the exclusive right to their re- 
spective *' Writings."*® All valid copyright legis- 
lation must conform to the limitations of this 
grant.*^ Thus the ** exclusive right" can be con- 
ferred only for a ^'limited" period of time,** al- 
though the length of that period is within the dis- 



cretion of congress.** So the copyright granted 
must have some relation to the ''useful arts" to 
promote which it is granted,** but the ** useful," in 
this connection, is not limited to that which satis- 
fies immediate bodily needs.** Printing and engrav- 
ing, although not for a mechanical end, are not 
excluded from the useful arts which cong^ss is 
empowered to promote by copyright legislation.** 
Only what may be denominated the *' writings" of 
an ** author" may be granted copyright protection.*^ 
This involves a requirement that the matter pro- 
tected shall be original** and the product of the 
creative powers of the mind.** But the term 
'^ writings" has been given a very broad and com- 
prehensive meaniuG^ as applied to permissible sub- 
jects of copyright.^ It includes not only ordinary 
literary works which may be reproduced in letter 
press and the words of which may be read,* but the 
term also included photographs,^ photographic neg^- 



85. See supra | 77. 
88. See 1 & 2 Geo. V c 46 S 37 
(2) (d). 

87. Indian Copyright Act, 1914 
(No. 3 of 1914). 

88. Order in Council. June 24, 
1912; Statutory Rules and Orders, 
1912, No. 912. See 1 & 2 Geo. V c 

46 I 28. 

89. Order in Council, June 24, 
1912; Statutory Rules and Orders, 
1912, No. 913. 

•0. Const, art 18 8. 

91- Pennock v. Dialogue. 2 Pet. 
<U. S.) 1, 7 L. ed. 827; Barnes v. 
Miner, 122 Fed. 480. And see cases 
passim this section. 

98. Pennock v. Dialogrue, 2 Pet. 
(U. S.) 1, 7 L. ed. 327. 

98. Pennock v. Dialogue, 2 Pet. 
(U. S.) 1. 7 L. ed. 327. 

"The constitution of the United 
States has declared, that congress 
shall have power 'to promote the 

grogress of science and useful arts, 
y securing for limited times, to au- 
thors and inventors, the exclusive 
right to their respective writings and 
discoveries.* It contemplates, there- 
fore, that this exclusive right shall 
exist but for a limited period, and 
that the period shall be subject to 
the discretion of congress." PennocR 
V. Dialogue, 2 Pet. (U. S.) 1, 16, 7 L. 
ed. 827. 

94. Bleistein v. Donaldson Lith. 
Co.. 188 U. S. 239, 242, 23 SCt 298. 

47 Li. ed. 460; Barnes v. Miner, 122 
Fed. 480. 

95b Bleistein v. Donaldson Lith. 
Co.. ;L88 U. S. 239, 249. 23 SCt 298, 47 
L. ed. 460 [rev 104 Fed. 993. 44 CCA 
296]. 

•*The Constitution does not limit 
the useful to that which satisfies 
immediate bodily needs.'* Bleistein 
v. Donaldson Litn. Co., supra. 

98. Bleistein v. Donaldson Lith. 
Co.. 188 U. S. 239. 23 SCt 298. 47 L. 
ed. 460 [rev 104 Fed. 993, 44 CCA 296] 
(holding copyright on circus posters 
valid). 

97. Higgins v. Keuffel. 140 U. S. 
428, 11 set 731, 35 L. ed. 470 [afC 30 
Fed. 627]; Burrow-Giles Lith. Co. v. 
Sarony, 111 U. S. 63, 4 SCt 279, 28 
L. ed. 849 faff 17 Fed. 591] ; U. S. v. 
Steffens, 100 U. S. 82, 25 L. ed. 550; 
White-Smith Music Pub. Co. v. Apollo 
Co.. 139 Fed. 427 faff 147 Fed. 226, 77 
CCA 368 (aff 209 IJ. S. 1, 28 SCt 319, 
52 L. ed. 655, 14 AnnCas 628)]; 
Courier Lith. Co. v. Donaldson Lith. 
Co.. 104 Fed. 993. 44 CCA 296 [rev on 
other grounds 188 U. S. 239. 23 SCt 
298, 47 L. ed. 460]; J. L. Mott Iron 
Works V. Clow, 82 Fed. 316, 27 CCA 
260. 

Lty and authorship see 



infra SI 91-97. 
X Hi 



[Iggins V. Keuffel, 140 U. S. 
428. 430, 11 SCt 731, 35 L. ed. 470 
[aff 30 Fed. 627]; J. L. Mott Iron 
Works Co. V. Clow, 82 Fed. 316, 27 



CCA 250. 

"The clause of the Constitution 
under which Congress is authorized 
to legislate for the protection of au- 
thors and inventors is contained in 
the eighth section of article one, 
which declares that *the Congress 
shall have power to promote the 
progress of science and useful arts, 
by securing for limited times to au- 
thors and inventors the exclusive 
right to their respective writings and 
discoveries.' This provision evi- 
dently has reference only to such 
writings and discoveries as are the 
result of Intellectual labor. It was 
so held in U. S. v. Steffens, 100 U. S. 
82, 25 L. ed. 650, where the court said 
that "while the word writings may be 
liberally construed, as it has been, to 
include original designs for engrav- 
ings, prints, etc., it is only such as 
are original, and are founded in the 
creative powers of the mind.' It 
does not have any reference to labels 
which simply designate or describe 
the articles to which they are at- 
tached, and which have no value 
separated from the articles; and no 
possible influence upon science or the 
useful arts." Higgins v. Keuffel, 
supra. 

1. Courier Lith. Co. v. Donaldson 
Lith. Co., 104 Fed. 993, 44 CCA 296 
frev on other grounds 188 U. S. 239, 
23 SCt 298, 47 L. ed. 4601; U. S. v. 
Steffens, 100 U. S. 82. 25 L. ed. 560; 
Meccano v. Wagner, 234 Fed. 912; J. 
L. Mott Iron Works v. Clow, 82 Fed. 
316. 27 CCA 250. 

fa] The word "wxtttngs" (1) with 
reference to protection by copyright 
is not limited to the actual script of 
the author, but includes his pnnted 
books and all forms of writing, print- 
ing, engraving, etching, etc., by 
which the ideas in his mind are 
given visible expression. A photo- 
graph which is not only a light- 
written picture of some object, but 
also an expression of an idea, or 
thought, or conception of the one 
who takes it, is a "writing" within 
the constitutional sense, and a proper 
subject of copyright. American Mu- 
toscope, etc., Co. v. Edison Mfg. Co., 
137 Fed. 262, 265. (2) The word 
"writings" includes maps, charts, 
engravings, etchings, prints, paint- 
ings, drawings, chromes, statues, 
models, designs, photographs, ana 
the negatives thereof, dramatizations 
of copyrighted works, and may also 
be extended to moving pictures tend- 
ing to reproduce an artist's concep- 
tion of an author's situation as de- 
scribed in words. Harper v. Kalem 
Co.. 169 Fed. 61. 64, 94 CCA 429 [aff 
222 U. S. 55. 32 SCt 20. 66 L. ed. 92, 
AnnCasl913A 1285]. 

[b] Constitntlonal growth.^ — "But 
when the federal constitution was 
adopted, the application of this right 
to productions other than those 



strictly literary had not yet been 
mooted. The great case or Donald- 
son V. Beckett, 2 Brown, Pari. Cas. 
129, had been decided only thirteen 
years previously. The business world, 
that in this day permits nothing to 
escape as a means for its exploita- 
tion had not yet pressed into her 
service art and books. Business 
catalogrues, circulars containing 
market quotations, sheets, such as 
Dun's and Bradstreets' directories — 
the whole staff of aides-de-camp to 
commerce, now familiar to all — were 
then practically unknown. In the 
public mind, the publication of a 
book meant that literature, as litera- 
ture, had received an accession. 
Unquestionably, the framers of the 
constitution, in vesting Congress 
with 'power to promote the progress 
of science and the useful arts, by 
securing for limited times to authors 
and inventors exclusive right to their 
respective writings and discoveries,' 
had this kind of authorship in mind; 
and were Che intention of the framers 
of the constitution to give boundary 
to the constitutional grant, many 
writings, to which copyright has 
since been extended, would have been 
excluded. But, here as elsewhere, 
the constitution, under Judicial con- 
struction, has expanded to new con- 
ditions as they arose. Little by little 
copyright has been extended to the 
literature of commerce, so that it 
now includes books that the old guild 
of authors would have disdained; 
catalogues, mathematical tables, sta- 
tistics, designs, guide-books, direct- 
ories, and" other works of similar 
character. Nothing, it would seem, 
evincing, in its makeup, that there 
has been underneath it. in some sub- 
stantial way, the mind of a creator 
or originator, is now excluded. A 
belief that in no other way can the 
labor of the brain, in these useful de- 
partments of life, be adequately pro- 
tected, is doubtless responsible for 
this wide departure from what was 
unquestionably the original purpose 
of the constitution. But, obtiously, 
there is a poiiit at which this process 
of expansion must cease." National 
Tel. News Co. v. Western Union Tel 
Co.. 119 Fed. 294, 297, 56 CCA 198, 60 
LRA 805. 

8. American Mutoscope, etc., Co. 
V. Edison Mfg. Co.. 137 Fed. 262. 
And cases infra this section passim. 

3. Thornton v. Schreiber. 124 U. S. 
612, 8 SCt 618, 31 L. ed. 677; Burrow- 
Giles Lith. Co. V. Sarony, 111 U. S. 
53, 4 SCt 279, 28 L. ed. 349 [aff 17 
Fed. 591]; Harper v. Kalem Co., 169 
Fed. 61. 94 CCA 429 [aff 222 U. S. 55. 
32 SCt 20. 66 L. ed. 92, AnnCasl913A 
1285]; American Mutoscope, etc., Co. 
V. Edison Mfg. Co.. 137 Fed. 262. 

[a] OoBstmction of statute to iiu 
elude photo8TaphSw^"The construc- 
tion placed upon the Constitution by 
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tives,^ motion picture films,^ pieturesy® seulptares 
or other works of art,^ musical compositions, maps 
and charts,^ drawings/^ and the like.^^ The limita- 
tion of power to the protection of writings only ex- 
cludes the power to grant protection to, or a mo- 
nopoly in, mere ideas or intellectual concepts apart 
from the concrete embodiment of them in a particu- 
lar '' writing. "^^ But notwithstanding this rule, 
congress has power to extend copyright protection 
to dramatizations of copyright works,^* including 
public representation by moving pictures.^^ Ex- 



clusive performing rights in dramatic or musical 
compositions may be, and have been, granted,^^ and 
protection has been extended to the mechanical 
means of reproduction, such as perforated music 
rolls and disc records.^" 

Unreasonable searches and seizures. The consti- 
tutional provisions against unreasonable searches 
and seizures^^ are not violated by the admission in 
evidence of the replevin proceedings under which 
infringing copies were seized,^* nor by compelling 
production of the books and papers of a corporate 



the first act of 1790, and the act of 
1802, by the men who were contempo- 
rary with its formation, many of 
whom were members of the conven- 
tion which framed it, is of itself en- 
titled to very great weight, and 
when it is remembered that the 
rights thus established have not 
been disputed during a period of 
nearly a century, it is almost 
conclusive. Unless, therefore, pho- 
tographs can be distinguished in 
the classification on this point 
from the maps, charts, designs, 
enerravlngs. etchings, cuts. and 
other prints, it is difficult to see why 
Congress cannot make them the sub- 
ject of copyright as well as the 
others. These statutes certainly 
answer the objection that books only, 
or writing in the limited sense of a 
book and its author, are within the 
constitutional provision. Both these 
words are susceptible of a more en- 
larged definition than this. An au- 
thor in that sense is lie to whom 
anything owes its origin; originator: 
maker; one who completes a work or 
science or literature.' Worcester. 
So, also, no one would now claim that 
the word writing in this clause 
of the Constitution, though the only 
word used as to subjects in regard to 
which authors are to be secured, is 
limited to the actual script of the 
author, and excludes books and all 
other printed matter. By writings 
• in that clause is meant tne literary 
productions of those authors, and 
Congress very properly has declared 
these to include all forms of writing, 
printing, engraving, etching, &c., by 
which the ideas in the mind of the 
author are given visible expression. 
The only reason why photographs 
were not included in the extended list 
in the act of 1802 is probably that 
they did not exist, as photography 
as an art was then unknown, and the 
scientific principle on which it rests, 
and the chemicals and machinerv by 
which it is operated, have all been 
discovered long since that statute 
was enacted. Nor is it to be sup- 
posed that the framers of the Con- 
stitution did not understand the 
nature of copyright and the objects 
to which it was commonly applied, 
for copyright, as the exclusive right 
of a man to the production of his 
own genius or Intellect, existed in 
England at that time, and the con- 
test in the English courts, finally de- 
cided by a very close vote in the 
House of Lords, whether the statute 
of 8 Anne, chap. 19, which authorized 
copyright for a limited time, was a 
restraint to that extent on the com- 
mon law or not, was then recent. 
It had attracted much attention, as 
the Judgment of the King's Bench, 
delivered by Lord Mansfield, holding 
it was not such a restraint. In Miller 
V. Taylor, 4 Burr. 2303, 98 Reprint 
201, decided in 1769. was overruled 
on appeal in the House of Lords in 
1774. Ibid. 2408. In this and other 
cases the whole question of the ex- 
clusive right to literary and intel- 
lectual productions had been freely 
discussed. We entertain no doubt 
that the Constitution is broad enough 
to cover an act authorizing copyright 
of photographs, so far as they are 
representatives of original intel- 
lectual conceptions of the author." 
Burrow-Giles Llth. Co. v. Sarony, 111 



U. S. 68, 57, 4 set 279, 28 L. ed< 849 
[aff 17 Fed. 691]. 

Ftaotographs tm subjects of oopy- 
xlglit see infra | 118. 

4. Harper v. Kalem Co., 169 Fed. 
61, 94 CCA 429 Taff 222 U. S. 55. 32 
set 20. 66 L. ed. 92, AnnCasl918A 
12851. 

6. Harper v. Kalem Co., 169 Fed. 
61, 94 CCA 429 [aflC 222 U. S. 55, 32 
set 20, 56 L. ed. 92, AnnCa8l913A 
1285]. See also infra note 14. 

Xotloa plotiirM as snbjeots of 
cojfjxight see infra || 120-122. 

0. Bleistein v. Donaldson Lith. Co., 

188 U. 8. 239. 23 SCt 298, 47 L. ed. 
460 [rev 104 Fed. 993, 44 CCA 296]; 
National Cloak, etc., Co. v. Kaufman, 

189 Fed. 215. 217; Harper v. Kalem 
Co., 169 Fed. 61, 94 CCA 429 [aff 222 
U. S. 55, 32 SCt 20, 56 L. ed. 92. Ann 
Casl913A 1285]. See also infra S| 
114-116, 117, 119. 

"The act (section 5 ri^]) expressly 
mentions 'pictorial illustrations' as 
the proper subject of copyright, and 
they are now considered the 'writing 
of an author* as contemplated by sec- 
tion 8, art. 1, of the constitution." 
National Cloak, etc., Co. v. Kaufman, 
supra. 

7. See infra || 114-116. 

8. See InfraJI 110, 111. 

9. Burrow-Giles Lith. Co. v. 
Sarony, 111 U. S. 63, 4 SCt 279, 28 U 
ed. 349 [aff 17 Fed. 591]; Harper v. 
Kalem Co., 169 Fed. 61. 94 CCA 429 
[aff 222 U. S. 65. 32 SCt 20, 56 L. ed. 
92, AnnCa8l913A 1285]. See also 
infra 9i 112, 113. 

lOi Harper v. Kalem Co., 169 Fed. 
61. 94 CCA 429 [aff 222 U. S. 55, 32 
SCt 20. 56 L. ed. 29. AnnCasl913A 
1285]. See also infra | 117. 

11. What may !>• oopyxiglitttd see 
infra |9 90-143. 

la. Kalem v. Harper, 222 U. S. 65, 
82 SCt 20, 66 L. ed. 92, AnnCasl913A 
1285; White-Smith Music Pub. Co. v. 
ApoUo Co., 139 Fed. 427. 430 [aff 147 
Fed. 226, 77 CCA 368 (aff 209 U. S. 
1, 28 SCt 319, 62 L. ed. 655. 14 AnnCas 
628)]. See also infra { 267. 

"The meaning of the word 'writ- 
ings,' as employed in the Constitu- 
tion, has been expressly defined in 
Burrow-Giles Lith. Co. v. Sarony, 
111 U. S. 53, 4 SCt 279. 28 L. ed. 
349, to include 'all forms of writ- 
ing, printing, engraving, etching, 
etc., by which the ideas in the 
mind of the author are given 
visible expression.' The restricted 
definition of the word 'writings' 
does not. it is thought, permit 
the inclusion in section 4952 of the 
Revised Statutes [U. S. Comp. St. 
1901 p 3406] of a musical concep- 
tion, or the inclusion of collated 
musical sounds or expressions of a 
musical composition. The words of 
the statute have reference to the 
tangible object that appeals to the 
sense of sight, and that which is 
susceptible of being reproduced by 
printing, copying, publishing, etc.^' 
White-Smith Music Pub. Co. v. 
Apollo Co., supra. 

Sight conferred by copyright see 
infra S5 264-271. 

XnfringemeBt see infra 5 263 et 
seq. 

13. Kalem Co. v. Harper. 222 U. S. 
55. 32 SCt 20. 56 L. ed. 92, AnnCas 
1913A 1285 [aff 169 Fed. 61, 94 CCA 
429]. 

Praamtio copyright see infra ffi 



107-109. 

14. Kalem Co. v. Harper. 222 U. S. 
55, 63, 32 SCt 20, 56 L. ed. 92, Ann 
Ca8l913A 1285 [aff 169 Fed. 61, 94 
CCA 429]; Atlas Mfg. Co. v. Street. 
204 Fed. 898. 122 CCA 668. 47 LRANS 
1002. 

"It is argued that the law con- 
strued as we have construed it goes 
beyond the power conferred upon 
Congress by the Constitution, to 
secure to authors for a limited time 
the exclusive right to their writings. 
Art. I, i 8, cl. 8. It is suggested 
that to extend the copyright to a 
case like this Is to extend u to the 
ideas as distinguished from the 
words in which those ideas are 
clothed. But there is no attempt to 
make a monopoly of the ideas ex- 
pressed. The law confines itself to a 
particular, cognate and well known 
form of reproduction. If to that ex- 
tent a grant of monopoly is thought 
a proper way to secure the right to 
the writings this court cannot say 
that Congress was wrong." Kalem 
Co. V. Harper, supra. 

[a] BaasoB for mlsw— -"It is argued 
from this that, as these moving pic- 
tures only express the artist's con- 
ception of the author's ideas as ex- 
pressed in the words of the copy- 
righted bo9k or dramatic composi- 
tion, they cannot be said to infringe 
the author's rights. But the history 
of the copyright law does not Justify 
so narrow a construction of the word 
'writings.' The first copyright law 
of 1790 (Act May 31, 1790. c. 16, 1 
Stat. 124), included maps and charts 
as well as books. In 1802 (Act April 
29, 1802, c. 36, 2 Stat 171) copyright 
was extended to engravings, etchings, 
and prints. In 1856 (Act Aug. 18, 
1856, c. 169. 11 Stat. 138) it was ex- 
tended in the case of copyrighted 
dramatic compositions to the right of 
publicly performing the same. In 
1870 (Act July 8, 1870. c. 230, 16 Stat. 
212) it was extended to paintings, 
drawings, chromos. statues, models, 
designs, photographs, and the nega- 
tives thereof, and the authors were 
so allowed to reserve the right to 
dramatize their works. In 1891 (sec- 
tion 4952, Rev. St. U. S.) authors and 
their assigns were given the exclu- 
sive right to dramatize their copy- 
righted works. The construction of 
the word 'writings' to cover these 
various forms of expression, and also 
to cover the right of giving public 
performances, has been acquiesced in 
for over 50 years. In view of this 
fact we have no difficulty in con- 
cluding that moving pictures would 
be a form of expression infringing 
not ih'i copyrighted book or drama, 
but infringing the author's exclusive 
right to dramatize his writings and 
publicly to perform such dramatiza- 
tion." Harper v. Kalem Co., 169 Fed. 
61, 64, 94 CCA 429 [aff 222 U. S. 66, 32 
SCt 20. 66 L.ed. 92. AnnCasl913A 1285]. 

notion pictures as snbjeots of 
copyright see infra SS 120-122. 

15. Harper v. Kalem Co., 169 Fed. 
61. 94 CCA 429 [aff 222 U. S. 56. 82 
SCt 20. 56 L. ed. 92. AnnCasl918A 
1285]. See also infra IS 107-111. 

16. See also infra 9 123. 

17. U. S. Const. Amendms. IV, V. 

18. American Tobacco Co. v. 
Werckmelster, 207 U. S. 284, 28 SCt 
72, 52 L. ed. 208, 12 AnnCas 695 [aff 
146 Fed. 375. 76 CCA 647]. 



For l*t«r etmmn, d^/vloparnktm and ohaagmi in the law see cumulative Annotations, same title, page and note number. 
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defendant on a subpcsna duces tecum.^ 

[(86] 2. State Statutes. At least to the extent 
that cong^ss has exercised its power to legislate 
on the subject of copyright, its regulations are 
paramount and exclusive, and any state legislation 
on the same subject is unconstitutional and void.^ 
Whether or not there is any portion of the general 
field not covered by the congressional legfislation, 
and to which state legislation might constitutionally 
extend, seems not to have become the subject of 
JTtdiciai decision, and admits of substantial doubt.^ 
Such power has been assumed and exercised, how- 
ever, in a number of states, by statutes against the 
unauthorized performance or publication of dra- 
matic, musical, or operatic works, to which refer- 
ence has been made.'' 

TazEtioiL A statute assuming to tax a copyright 
secured under the laws of the United States is 
void.'* 

[$ 87] C. Oonstnictioii and Operation — 1. In 
Qoieral. In construing the copyright laws to 



ascertain the legislative intent, regard must be had 
to the objects and purposes sought to be attained.'^ 
The main purpose of the copyright statutes has been 
to secure to the author the exclusive right to 
multiply copies of his work,*^ and to increase the 
stock of literature of the country.'^ The failure of 
congress specifically to legislate concerning mat- 
ters which have repeatedly been decided by the 
courts, although amending the copyright act in 
ether respects, may be taken to be an aoqniesoenee 
in the judicial construction given to the copy- 
right laws.'^ The history of the bill in congress,'* 
and the contemporaneous construction by the de- 
partments or officers of the United States'* may be 
referred to in construing the act. Each part of the 
act should be so construed as to give effect to the 
legislative intent in the enactment of every other 
part.'* It was the purpose of congress to include 
in the act of 1909 all laws on the subject of copy- 
right.'^ This act excepted from ita operation 
causes of action for infringements already com* 



19. American Llth. Co. v. Werck- 
meister. 221 U. S. 60S. 31 SCt 676, 66 
Li. ed. 878. 

[a] Tlia pzot«otloii Mratiurt qb- 
i«««<ma1ila mtLrehmm muL sclanrM 
afforded by Const. Amendm. IV can- 
not ordinarilv be invoked to Justify 
the refusal or an officer of a corpora- 
tion to produce its books and papers 
in obedience to a subpoena duces 
tecum issued in an action asralnst 
the corporation to recover a stat- 
utory penalty. American L>ith. Co. v. 
Werckmelster. 221 U. S. 603. 81 SCt 
«76, 55 L. ed. 878. 

90. Woollen v. Banker, 30 F. Cas. 
No. 18.030, 2 Fllpp. 38, 35 (patent 
case); Peo. v. Roberts, 159 N. Y. 70, 
63 NE 685, 46 L.KA 126 [rev 35 App. 
DIv. 624. 54 NTS 1112]. 

"That the Constitution of the 
United States has conferred upon the 
Congrress the power *To promote the 
proi^ress of science and the useful 
arts, by securing for limited time, to 
authors and inventors the exclusive 
rigrht to their respective writings and 
discoveries,' by Sec 8, Art. I., is no 
more certain than that such power 
has been exercised bv the enactment 
of patent laws, and that no State can 
limit, control, or even exercise the 

{^ower. Congress has not only regu- 
ated the manner in which a patent 
mav be obtained, but it has pre- 
acribed the manner in which such 
right may be sold and conveyed, and 
has imposed the penalties for the in* 
fringement thereof. The national 
government has, therefore, made a 
patent right, property. The patentee 
has paid the Government for the 
monopoly, and It is bound to protect 
him and his assignee in the use and 
enjoyment of it. Any interference 
whatever by any State, that will im- 
pair the right to make, use, or vend 
any patented article, or the right to 
assign the patent or any part of it. 
Is forbidden by the highest organic 
law. The statute in question is such 
an interference, and is unconstitu- 
tional." Woollen V. Banker, supra. 
81. Evans v. Robinson, 8 P. Cas. 
No. 4,671 • Helm v. Huntington First 
Nat. Bank. 48 Ind. 167, 13 AmR 395 
^holding that, as the federal govern- 
ment has continuously, from tHe 
adoption of the constitution down 
to the present time, legislated on 
the subject of patents, and as, 
from the nature and subject of 
the power, it cannot conveniently 
be exercised by the state. It must 
necessarily be exercised by the 
national government exclusively. 
"We are of the opinion that the 
legislature of Indiana possessed no 
power to pass the statute under con- 
sideration, and it must therefore be 
held unconstitutional and void"), 
[a] OoBgMss turn thB ezolnslTs 
pow«r to gxa&t patsntv, and to renew 



or to prolong the time for the con- 
tinuance of the same. Evans y. 
Robinson, 8 F. Cas. No. 4,571, Brunn. 
Coll. Cas. iOO. See also Patents [80 
Cyc 8201. 
Sfl. See supra S 70. 

83. Peo. V. Roberts, 159 N. T. 70, 
68 NE 685, 46 LRA 126 [rev 85 App. 
Div. 624, 54 NTS 1112]. 

TazatioB of f •d«ral finuioliisMi and 
lannimeatalitles see Taxation £37 
Cyc 881], 

84. American Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 28 SCt 
72, 52 L. ed. 208, 12 AnnCas 595; 
Hanfstaengl v. Empire Palace, [1894] 
3 Ch. 109; Dicks v. Brooks, 15 Ch. D. 
22; Oambart v. Ball, 14 C. B. N. S. 
306, 108 ECL 806, 143 Reprint 463. 

BnlM of vtetwtorj conrntankCtUm see 
Statutes [36 Cyc 1102]. 

85* Bobbe-Merrill Co. v. Straus, 
210 U. S. 839, 847, 28 SCt 722, 52 Lu 
ed. 1086; American Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 28 SCt 
72, 68 L. ed. 208, 12 AnnCas 596. 

"While the nature of the property 
and the protection intended to be 
given the inventor or author as the 
reward of genius or intellect in the 
production of his book or work of 
art is to be considered in construing 
the act of Congress, it is evident 
that to secure the author the right 
to multiply copies of his work may 
be said to have been the main pur- 
pose of the copyright statutes." 
Bobbs-Merrill Co. v. Straus, supra. 

"While it Is true that the property 
in copyright in this country is the 
creation of statute, the nature and 
character of the property grows out 
of the recognition of the separate 
ownership of the right of copying 
from that which inheres in the mere 
physical control of the thing itself, 
and the statute must be read in the 
light of the intention of Congress to 
protect this intangible right as a re- 
ward of the inventive genius that 
has produced the work." American 
Tobacco Co. v. Werckmeister, 207 
U. S. 284. 28 SCt 72. 52 L. ed. 208, 12 
AnnCas 696 [quot Bong v. Alfred S. 
Campbell Art Co., 214 U. S. 236. 29 
SCt 628. 68 li. ed. 979, 16 AnnCas 
1126]. 

"The object of the Copyright Act 
was to prevent any one publishing a 
copy of the particular form of ex- 
pression in which an author con- 
veyed ideas or information to the 
world." Hollinrake v. Truswell, 
[1894] 3 Ch. 420, 424. 

"Copyright, like patent right, is a 
monopoly restraining the public from 
doing that which, apart from the 
monopoly, it would be perfectly law- 
ful for them to do. The monopoly 
is itself right and Just, and Is 
granted for the purpose of prevent- 
ing persons from unfairly availing 
themselves of the work of others, 



whether that work be scientific, liter- 
ary, or artistic. The protection of 
authors, whether of inventions, works 
of art, or of literary compositions,' Is 
the object to be attained by all 
patent and copsrright laws. The Acts 
are to be construed with reference 
to this purpose. On the other hand, 
care must always bo taken not to 
allow them to be made instruments 
of oppression and extortion. It is on 
such considerations as these that 
fair reviews of literary works, al- 
though containing lengthy extracts 
from them, are not infringements of 
the copyrights of them.^' Hanfs- 
taengl V. Empire Palace, [1894] 3 Ch. 
109, 128 (per Llndley, L. J.). 

[a] Author rathar ttaui m&blUil&ar. 
—In Bobbs-Merrill Co. v. Straus. 147 
Fed. 16, 77 CCA 607. 16 LRANS 766 
[aft 210 U. 6. 389, 28 SCt 722, 62 L. 
ed. 1086], it was said in effect that 
copyrights are granted for the benefit 
of the author rather than the pub- 
lisher. But In copyright matters it 
would seem that what benefits one 
necessarily benefits the other. Limi- 
tations on the publisher decrease 
the market value of the author's 
product. 

[b] Artiste eopjrrltflit*— "As was 
very well pointed out in the case of 
Gambart v. Ball, 14 C. B. N. S. 806, 
108 ECL 306. 143 Reprint 463, and 
in Dicks V. Brooks, 16 Ch. D. 22, 86, 
the object of these Acts is both to 
protect the reputation of the artist 
from being lessened in the eyes of 
the world, and also to secure him 
the commercial value of his prop- 
erty — to encourage the arts by se- 
curing to the artist a monopoly in 
the sale of an object of attraction.** 
Hanfstaengl v. Empire Palace. [1894] 
3 Ch. 109, 183 (per Davy, L. J.). 

80. Routledge v. Low, L. R. 8 H. 
L. 100; Griffin v. Kingston, etc., R. 
Co^l7 Ont. 660. 665. 

87. White-Smith Music Pub. Co. v. 
Apollo Co.. 209 U. S. 1, 28 SCt 319. 
52 L. ed. 665, 14 AnnCas 628. 

88. White-Smith Music Pub. Co. v. 
Goff, 187 Fed. 247, 109 CCA 187: 
Oliver Ditson Co. v. Littleton, 67 
Fed. 905, 16 CCA 61 [aff 62 Fed. 697]. 

89. Oliver Ditson Co. v. Littleton, 
67 Fed. 905, 15 CCA 61 [aff 62 Fed. 
597]; 28 Op. Atty.-Gen. (Wickersham) 
150. 

ao. 28 Op. Atty.-Gen. (Wicker- 
sham) 176: 28 Op. Atty.-Gen. (Wick- 
ersham) 150. 

81. 29 Op. Atty.-Gen. (Wicker- 
sham) 222. 

[a] Xnle appUaO^— "The act of 
March 4, 1909, is entitled 'An act to 
amend and consolidate the acts re- 
specting copyright,' and the entire 
subject with reference to what works 
may be copyrighted, and the manu- 
facturing provisions relating to the 
type and plates from which they 
shall be printed, and what importa- 
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mitted, which continued to be governed by the 
former law.** But the act of June 18, 1874, provid- 
ing for copyright of prints and labels designed to 
be used for articles of manufacture, by r^istra- 
tion in the Patent Office, was not included in, and 
is not repealed by, the act of 1909.^ 

[4 88] 2. Strict or Liberal Construction. While 
it has been said that copyright statutes are in 
derogation of the common law and, therefore, are to 
be strictly construed," it is now settled that the 
statute must be reasonably construed with a view 
to effecting the purposes intended by congress.** 
The statute is not to be unduly extended by judicial 
eonstrucMon so as to include privileges not in- 
tended to be conferred, nor so narrowly construed as 
to deprive t^se entitled to its benefits of the 
rights intended to be granted.** While in any case 
the statut3 must receive a reasonable construction. 



tlons thereof are excluded, are fully 
covered by the provisions of this 
act; and consequently, all prior laws 
relatiner thereto are. by implication 
repealed. (Pana v. Bowler, 107 U. S. 
629, 2 set 704, 27 L. ed. 424: U. S. v. 
Henderson. 11 Wall. (U. S.) 652, 20 
Li. ed. 235; Norrls v. Crocker, 13 How. 
(U. SJ 429. 14 li. ed. 210).** 28 Op. 
Atty.-Gen. (Wickersham) 150, 151. 

3a. Whitmark v. Standard Music 
Roll Co.. 221 Fed. 376, 137 CCA 184. 

[a] Bala of stxlct oonstmctioiu— 
"we must construe section 63 as 
limiting the remedy in instances 
where the cause of action for in- 
fringement arose prior to July 1, 
1909, or where causes were then 

g ending, or to instances where there 
as been a violation of the statutes 
which existed prior to July 1, 1909, 
but which might not be prosecuted 
until after that date." Whitmark v. 
Standard Music Roll Co., 221 Fed. 
S76. 379, 137 CCA 184. 

33. See infra § 141 

34- WTiite-Smith Music Pub. Co. v. 
Apollo Co.. 147 Fed. 226. 77 CCA 368 
(aft 189 Fed. 427, and afT 209 U. S. 
1, 28 set 819. 52 L. ed. 655. 14 Ann 
Cas 628] ; Bobbs-Merrill Co. v. Straus, 
147 Fed. 16, 77 CCA 607, 15 LRANS 
766 raff 210 U. S. 339, 28 SCt 722, 62 
L. ed. 1086]. 

[a] Xola of Btriot ooxuitmotioii.—- 
**We are of the opinion that the 
rights sought to be protected by 
these suits belong to the same class 
as those covered by the specific pro- 
visions of the copyright statutes, 
and that the reasons which led to 
the passage of said statutes apply 
with great force to the protection of 
rights of copyright against such an 
appropriation of the fruits of an 
author's conception, as results from 
the acts of defendant. But in view 
of the fact that the law of copvright 
is a creature of statute, and is not 
declaratory of the common law. and 
that it confers distinct and limited 
rights, which did not exist at the 
common law, we are constrained to 
hold that it must be strictly con- 
strued, and that Ve are not at 
liberty to extend its provisions, 
either by resort to equitable con- 
siderations or to a strained inter- 
pretation of the terms of the stat- 
ute." White-Smith Music Pub. Co. v. 
Apollo Co., 147 Fed. 226, 227, 77 CCA 
868 [aff 139 Fed 427. and aff 209 U. 
S. 1. 28 SCt 319. 52 L. ed. 655. 14 
AnnCas 628] (refusing protection 
against perforated music rolls). 

36. Bobbs-Merrill Co. v. Straus, 
210 U. S. 839. 28 SCt 722. 52 L. ed. 
1086; Aeolian Co. v. Royal Music 
Roll Co.. 196 Fed. 926; Dam v. Kirk 
la Shelle Co.. 175 Fed. 902. 99 CCA 
892. 41 LrRANS 1002. 20 AnnOas 1173 
faff 166 Fed. 689]; White-Smith 
Music Pub. Co. v. Apollo Co., 139 
Fed. 427 faff 147 Fed. 226. 77 CCA 
868 (aff 209 U. S. 1, 28 RCt 819, 52 
xji. ed. 656, 14 AnnCas 628)]. 

^Sb Bobbs-Merrill Co. v. Straus. 



210 U. S. 839, 28 SCt 722, 52 L. ed. 
1086. 

[a] Xule of reasonalile ooiuitmc- 
tlon^— "The copyright statutes ought 
to be reasonably construed with a 
view to effecting the purposes in- 
tended by Congress. They ought not 
to be unduly extended by Judicial 
construction to include privileges not 
intended to be conferred, nor so 
narrowly construed as to deprive 
those entitled to their benefit of the 
rights Congress intended to grant." 
Bobbs-Merrill Co. v. Straus. 210 U. 
S. 339, 346, 28 SCt 722, 52 L. ed. 
1086. 

37. Bolles V. Outing Co., 175 U. S. 
262, 20 SCt 94, 44 L. ed. 156; Edison 
V. Lubin. 119 Fed. 993 [rev on other 
grounds 122 Fed. 240. 58 CCA 604 
(app dism 195 U. S. 625, 25 SCt 790. 
49 L. ed. 349)]. 



Bolles V. Outing Co., 175 U. S. 
262, 20 SCt 94. 44 L. ed. 156 (holding 
that Rev. St. 9 4965, imposing a pen- 
alty of one dollar for every infring- 
ing sheet found in defendant's pos- 
session, is a penal statute within 
this rule); Caliga v. Inter-Ocean 
Newspaper Co.. 157 Fed. 186. 84 CCA 
634 [afr 215 U. S. 182, 80 SCt 88. 54 
Li. ed. 160]; Walker v. Globe News- 
paper Co., 130 Fed. 593 Trev on other 
grounds 140 Fed. 305. 72 CCA 77, 2 
LiRANS 913. 5 AnnCas- 274 (rev on 
other grounds 210 U. S. 356. 28 SCt 
726, 52 L. ed. 1096)]; Edison v. Lu- 
bin. 119 Fed. 998 Trev on other 
grounds 122 Fed. 240. 58 CCA 604 
(app dism 196 U. S. 625. 26 SCt 790. 
49 L. ed. 349)1; Bennett v. Carr. 96 
Fed. 213, 37 CCJA 453; Tuck v. Pries- 
ter. 19 Q. B. D. 629. See Daly v. 
Brady, 69 Fed. 286 (balding that Rev. 
St. 9 4966. making one presenting a 
copyrighted dramatic comoosition 
without the consent of the proprietor 
thereof liable in damages, is a penal 
statute). See generally Statutes [36 
Cyc 1183]. 

"If the language be plain, it will 
be construed as it reads, and the 
words of the statute given their full 
meaning; if ambiguous, the court will 
lean more strongly in favor of the 
defendant than it would if the stat- 
ute were rcmediai. In both cases it 
will endeavor to effect substantial 
Justice." Bolles v. Outing Co., 176 
U. S. 262, 265, 20 SCt 94. 44 L. ed. 
156. 

[a] AvoiAXng or minimising pen- 
alty. — If there is a reasonable inter- 
pretation which will avoid the pen- 
alty in any particular case, it should 
be adopted. If there are two reason- 
able constructions, the more lenient 
one should be given. Such is the 
settled rule for the construction of 
penal sections. Hildeshelmer v. 
Faulkner. 1^901] 2 Ch. 552, 1 BRC 
765 [clt Tuck V. Prlester. 19 Q. B. D. 
6291. 

39. National Cloak, etc.. Co. v. 
Kaufman, 18*> Fod. 215: Bracken v. 
Rosenthal, 151 Fed. 136: Ford v. 
Charles E. Blaney Amusement Co., 



some sections, with a view to the immediate pur- 
pose of them, may receive a more liberal or a more 
strict construction than others.^^ Thus the penal 
sections of the statute, if ambiguous, will be con- 
strued more strongly in favor of defendant than in 
the case of the remedial sections, but still in such 
a way as to effect substantial justice and carry out 
the obvious intention of congress.^ As giving 
effect to what may be considered a purpose to pro- 
tect the inherent right of an author in his own work, 
the provisions of the copyright acts should receive 
a liberal construction.^® The statutes cannot be ex- 
pected to do more than to secure the author and 
the public as far as is reasonably practicable.**^ 

[$ 89] 3. Extraterritorial Operation. The copy- 
right laws of a country have no extraterritoiial 
operation," except such as may be given them by 
virtue of treaties or conventions providing for 

148 Fed. 642: Harper v. Donohue. 144 
Fed. 491 [aff 146 Fed. 1023 mem, 76 
CCA 678 mem]; Werckmeister v. 
American Lith. Co.. 142 Fed. 827: 
Myers v. Callaphan. 6 Fed. 726. 10 
Biss. 139. 20 Fed. 441 [aff 128 tf. S. 
617. 9 SCt 177. 32 L. ed. 547]. 

"The provisions of the copyright 
law are to be liberally construed to 
Insure to the author the product of 
his brain." Jenkins. J., in Holmes v. 
Donohue. 77 Fed. 179, 180 [quot 
Harper v. Donohue. 144 Fed. 491. 496 
(aff 146 Fed. 1023 mem, 76 CCA 678 
mem)]. 

"The right given to authors and 
publishers should be so guarded and 
protected as to give them the prac- 
tical benefits the law meant them to 
receive." Glnn v. Apollo Pub. Co., 
215 Fed. 772, 779. 

**This act no doubt should be liber- 
ally construed to give effect to its 
tenor and true intent." National 
Cloak, etc., Co. v. Kaufman. 189 Fed. 
215 217 

"The Supreme Court has lately 
shown a tendency to widen, rather 
than to narrow, the scope of the 



copyright act (Act July 8, 1870, c. 
230, 16 Stat. 212 [U. S. (iomp. St. 
1901, p. 34051). Blelstein v. Donald- 
son Lith. Co., 188 U. S. 239. 23 SCt 
298. 47 li. ed. 460." Empire City 
Amusement Co. v. Wilton, 184 Fed. 
132. 133. 

40. United Dictionary Co. v. G. & 
C. Merriam Co., 208 U. S. 260, 266, 28 
SCt 290, 52 L. ed. 478. 

"The statutes cannot be expected 
to do more than to secure the author 
and the public so far as is reasonably 
practicable. The obvious plan is not 
to be distorted by the chance that 
ingenuity may find some way to slip 
through the law uncaught." United 
Dictionary Co. v. G. & C. Merriam 
Co., supra. 

41. Ferris v. Frohman. 223 U. S. 
424. 32 SCt 263, 56 L. ed. 492: United 
Dictionary Co. v. G. & C. Merriam 
Co., 208 U. S. 260. 28 SCt 290, 62 L. 
ed. 478; Mclx)ughlin v. Raphael Tuck 
Co.. 191 U. S. 267, 24 SCt 106. 48 L. 
ed. 178 [aff 116 Fed. 85. 53 CCA 5081: 
Boosey v. Purday, 4 Ezch. 146. 164 
Reprint 1169: Jefferys v. Boosey. 4 
H. L. Cas. 815. 10 Reprint 681; Chap- 

Sell V. Purday, 14 M. & W. 303. 153 
:eprint 491. 

"Such rights of authors as arc 
saved by statute are not recognized 
extraterritorially. They can only be 
enforced in the sovereignty of their 
origin.'* Mikado, etc.. C^se. 25 Fed. 
183, 184. 23 Blatchf. 347. 

[a] Books purcluuied alwoad.— 
"The right, however, of the defend- 
ant to use in this country the books 
which he bousrht abroad depends on 
the law of this country, and not on 
the law of the nlace of sale. The 
conyrisrht in this country confers 
upon the plaintiff rights here which 
po contract of sale abroad by oth*»r 
persons can denrlve him of." Pitts 
V. George, [18961 2 CJh. 866, 876. 



"^y^ jji7uuD-«*ciiin \^u. V. otiiiun. v>fi£Lrie8 cj. xjianey .A.mu8emeni: ^jo., v. ijreori^e, [xovoi a \jn. aoo, oid. 
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For later oases, devslopmsnts and changes In the law see cumulative Annotations, samf^ title, page and note number 
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international copyright protection.^ While con- 
gress may attach what conditions it sees fit to its 
grant, it will not be presumed that it has required 
personal action beyond the sphere of its control ;^^ 
and in the absence of anything in the context to 
the contrary, all the provisions of the statute con- 
template only acts done and performed within the 
limits of the United States.^ Thus the require- 
ment of a notice of copyright ''in the several copies 
of every edition published"** does not require the 



insertion of such notice in copies published abroad.*' 
So the provision punishing the use of a false notice 
does not extend to false statements affixed abroad.*^ 
A foreign public performance of a dramatic work 
is not a publication defeating a subsequent copy- 
right in this country, notwithstanding it is deemed 
a publication by the laws of such foreign country.** 
Domestic copyright is not invalidated by subsequent 
publication in a foreign country without obtaining 
a foreign copyright.*® 



V. WHAT MAT BE COPYBIGHTSD 



[i 90] A. General Requirements— 1. Statutory 
FroTisions. Since copyright in published works is 
purely a statutory creation,'^ a copyright may be 
obtained only for a work falling within the statu- 
tory enumeration or description.*^ The original 
Copyright Act of 1790 provided for the copyrighting 
of only maps, charts, and books.*^ Copyright pro- 
tection was, however, gradually extended by subse- 
quent legislation,*^ until, as the law stood just prior 
ic the act of 1909, statutory copyright was author- 
ized for a book, map, chart, dramatic or musical 
composition, engraving, cut, print, photograph or 
negative thereof, painting, drawing, chromo, statue 
or statuary, and a model or design intended to be 
perfected as a work of the fine arts.** By the act 
of 1909 it is provided that the works for which 
copyright may be secured under its terms shall in- 
clude "all the writings of an author,"** and by 
this adoption of the very words of the constitutional 
grant of power, congress has exercised to its fullest 



limit the power granted to secure copyright protec- 
tion to authors. For purposes of administration, 
this act divides the subjects of copyright into thir- 
teen classes; but it is expressly provided that this 
specification shall not be held to limit the subject 
matter of copyright.** The act provides that no 
cop3rright shall subsist in the original text of any 
work published prior to July 1, 1€K)9, which has not 
been already copyrighted in the United States.*^ 

In England there was 'a like gradual extension of 
the privilege of copyright.** The Copyright Act of 
1911 provides for copjrright in every original liter- 
ary, ^amatic, musical, or artistic work ;**^ and these 
terms, and others included within them, are defined 
by the statute in broad terms.*^ 

[$ 91] 2. Originality and Authorship^-— a. In 
O^eraL A work, in order to be copyrighted, must 
be original, in the sense that the author has created 
it by his own skill, labor, and judgment, without 
directly copying or evasively imitating the work 



Tb] 3Pmls« Botlc« alllz«d aliyoad.— 
•'The court below was clearly right 
in its conclusions as to the non-ex- 
traterritorial operation of the law as 
it stood prior to the amendment of 
1897. Flash v. Conn, 109 U. S. 371, 

8 set 268, 27 L. ed. 966. In saying 
this we do not wish to be considered 
as holding' that where an act done in 
a foreign country against a penal 

Srovision of the law of the United 
tates is but the initial step in ac- 
complishing a subsequent violation in 
the United States of other penal pro> 
visions, that the act done in the 
foreign country might not. under 
some circumstances, be treated as 
having been performed in the United 
States. On this question we intimate 
no opinion whatever, as the circum- 
stances of the case do not require us 
to do so. Under the law as It stood 

FTlor to 1897 there was no provision 
orbidding the importation of an 
article falsely stamped in a foreign 
country, or prohibiting the sale in 
the United States of an article 
falsely stamped. There could, there- 
fore, be no possible relation between 
subsequent lawful acts performed in 
the united States concerning the 
article falsely stamped in a foreiern 
country." McLoughlin v. Raphael 
Tuck, etc., Co., 191 U. S. 267, 270, 
24 set 105, 48 L. ed. 178 [aff 115 
Fed. 85. 53 CCA 508]. 

4tL Ferris v. Frohman, 223 U. S. 
424. 32 set 268. 66 L. ed. 492. 

[al Xedprooal proteotioii. — The 
provisions of the act of March 3, 
1891, extending the benefit of copy- 
right to citizens of foreign countries 
on condition of reciprocal protection 
of American citizens, and the procla- 
mation of the president in accord- 
ance therewith extending the benefits 
of the statute to British subjects, 
do not make the British statutes 
operative within the United States. 
Ferris v. Frohman, 223 U. S. 424, 32 
set 268, 56 L. ed. 492. See also infra 
I 158. 

Xiit«matloiial oopyxlglit see infra 

9 453. 

49. United Dictionary Co. v. G. & 
C. Merriam Co.. 208 U. S. 260. 28 SCt 
290. 52 L. ed. 478. 



44. See cases infra notes 45-49. 
46. U. S. Rev. St. § 4962. 

46. United Dictionary Co. v. G. & 
C. Merriam Co., 208 U. S. 260. 28 SCt 
290. 52 L. ed. 478. 

Wotloe of oopsrzlglit see infra 
99 194-197. 212, 219. 

47. United Dictionary Co. v. G. & 
C. Merriam Co., 208 U. S. 260, 28 SCt 
290, 52 L. ed. 478; McLoughlin v. 
Raphael Tuck Co., 191 U. S. 267. 24 
SCt 105. 48 L. ed. 178 laff 115 Fed. 
85, 53 CCA 508]. 

48. See supra 9 51. 

49. United Dictionary Co. v. G. & 
C. Merriam Co., 208 U. S. 260, 265, 
28 SCt 290, 52 L. ed. 478 (where 
Holmes, J., said: "But it hardly 
would be argued that because no 
copyright had been taken out In Eng- 
land and therefore the reprint there 
was lawful, an American copyright 
could be defeated by importing the 
English book and reprinting from 
that"). 

50. See supra 9 66. 

61. Wood V. Abbott. 30 F. Cas. No. 
17.938, 5 Blatchf. 325. 

Partloiilar subjects of oopyrlgbt 
see Infra 91 101-143. 

52. 1 U. S. St. at L. 124. 

53. National Cloak, etc., Co. v. 
Kaufman. 189 Fed. 215. See also 
supra 9 70. 

fa] ^e^glslatioii exteadinff copy- 
riglit.— Historical or other prints 
were added by the Act of 1802 (2 U. 
S. St. at Li. 171); musical composi- 
tions, cuts, and engravings, by the 
Act of 1831 (4 U. S. St. at L. 436); 
performing rights in dramatic com- 
positions, by the Act of 1856 (11 U. S. 
St. at L. 188); photographs, by the 
Act of 18^5 (13 U. S. St. at Li. 640); 
and paintings, drawings, chromes, 
statues, statuary, and models or 
designs Intended to be perfected as 
works of the fine arts, by the Act of 
1870 (16 U. S. St. at L.. 198). 

64* U. S. Rev. St. 9 4952. 

66. Act March 4, 1909 (35 U. S. St. 
at L. 1075 c 320 9 4). 

"In keeping pace with the growth 
of the subject 6t this constitutional 
provision, many statutes have been 
enacted, extending and enlarging its 
protection, covering not only maps, 



charts and books, as originally, but 
comprehending now as well all the 
writings of an author." National 
Cloak, etc., Co. v. Kaufman. 189 Fed. 
215. 218. 

56. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 9 5). as amended 
by Act Aug. 24. 1912 (37 U. S. St. 
at L. 488 c 356 9 5). 

[a] Tlia statutory classes are as 
follows: •' '(a) Books, including com- 
posite and cyclopedic works, direc- 
tories, gazeteers, and other compila- 
tions;' *(b) Periodicals, including 
newspapers;' *(c) Lectures, sermons, 
addresses (prepared for oral deliv- 
ery);' '(d) Dramatic or dramatlco- 
muslcal compositions;' '(e) Musical 
compositions*' '(f) Maps;' '(g) Works 
of art; models or designs for works 
of art;' '(h) Reproductions of a work 
of art;' '(I) Drawings or plastic 
works of a scientific or technical 
character;' '(J) Photographs;' '(k) 
Prints and pictorial illustrations;' 
'(1) Motion-picture photoplays;' '(m) 
Motion pictures otner than photo- 
plays.' " Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 9 5), as amended 
by Act Aug. 24. 1912 (37 U. S. St. at 
L. 488 c 356 9 5). 

57. Act March 4, 1909 (36 St. at L. 
1075 c 820 9 7); Rules and Regu- 
lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15). rule 4. 

68. See supra 9 69. 

69. St. 1 & 2 Geo. V c 46; Byrne 
V. Statist Co., [1914] 1 K. B. 622. 

60. St 1 & 2 Geo. V c 46 9 36 (1). 

[a] "A Uterary work (1) is in- 
tended to afford either information 
and instruction, or pleasure, in the 
form of literary enJLoyment." Hollin- 
rake v. Truswell, [1894] 3 Ch. 420, 
428 (per Davey, L. J.). (2) "I think 
the words 'original literary work* 
mean a literary work of which the 
person in whom the copyright is 
laid, or through whom the title to 
the copyright is traced, is the au- 
thor." Byrne v. Statist Co., [1914] 
1 K. B, 622, 627. 

61. OrlglnaUty of: 

Dramatic composition see infra 9 109. 
Musical composition see infra 9 111. 



1010 [13 C. J.] 



COPTBI&HT AJfD LITERARY PROPERTY 



[§91 



of another.^ A piraey is not the subject of a 
valid copyright.** A mere copyist is not an author.** 
Authorship implies the exercise of mental powers 
and the production in concrete form of an original 



intellectual conception.** A mere news item is not 
the subject of copyright** But while some degree 
of originality is necessary to sustain a copyright, 
the courts do not show any disposition to be very 



I. Ferris v. Frohman, 223 U. S. 
424, 32 set 263, 56 L. ed. 492; Pagano 
V. Chas. Beseler Co., 234 Fed. 963; 
Cooper V. James, 213 Fed. 871; Du 
Puy V. Post Telegram Co., 210 Fed. 
883, 127 CCA 493: Hoffman v. Le 
Traunik, 209 Fed. 375; Courier Llth. 
Co. V. Donaldson Lith. Co., 104 Fed. 
993. 44 CCA 296 (rev on other 
crrounds 188 U. S. 239, 23 SCt 298, 

47 Li. ed. 4601; Benn v. Leclerca, 3 
F. Cas. No. 1,308; Bouclcault v. Fox, 
8 F. Cas. No. 1.691, 5 Blatchf. 87; 
Emerson v. Davies, 8 F. Cas. No. 
4,436, 3 Story 768; JoUie v. Jaques, 
13 F. Cas. No. 7,437, 1 Blatchf. 618; 
Lawrence v. Dana, 15 F. Cas. No. 
8,136, 4 Cliff. 1; Bartlett v. Critten- 
den, 17 F. Cas. No. 1,076, 5 McLean 
32; Reed v. Canisi, 20 F. Cas. No. 
11,642. Taney 72; Richardson v. Mil- 
ler, 20 F. Cas. No. 11.791; Lazarus 
T. Charles, L. R. 16 Eq. 117; Sayre 
V. Moore, 1 East 361 note b, 102 Re- 
print 139; Cary v. Longrman, 1 East 
858, 102 Reprint 358. 7 ERC 78; Jar- 
rold V. Houlston, 3 Kay & j: 708, 69 
Reprint 1294; Cable v. Marks. 62 L. 
J. Ch. 107; Moffatt v. Gill, 86 L. T. 
Rep. N. S. 465; Bally v. Taylor, 1 
Russ. & M. 73. 5 EngCh 73, 39 Re- 
print 28, Taml. 296, 12 EngCh 295, 

48 Reprint 118: Barfleld y. Nichol- 
son, 2 Sim. & St. 1, 1 EngCh 1, 67 
Reprint 246; Black v. Murray, 9 Sc. 
Sess. Cas. 341; Church v. Linton, 26 
Ont. 131. 

[a] Oxlffinalitj in treatment of 
faauJllAr Inoidwiti. -Where certain 
kinds of incidents must be found in 
many books and plays, originality, 
when dealing with incidents familiar 
in life or fiction, lies in association 
and grouping of those incidents in 
such a manner that the work under 
consideration presents a new con- 
ception or a novel arrangement of 
events. Stevenson v. Harris, 238 Fed. 
432. 

[bl The noTelty of » work on 
booUcaepin^ consists In the mode of 
keeping accounts, the names used in 
the items of debit and credit being 
of no importance. Bartlett v. Crit- 
tenden, 2 F. Cas. No. 1.076, 5 Mc- 
Lean 32. 

XQla as to literary property at 
common law see supra $11. 

63. Ferris v. Frohman, 223 U. S. 
424, 32 SCt 263, 56 L. ed. 492; Edward 
Thompson Co. v. American Law Book 
Co., 130 Fed. 639 [aff 157 Fed. 1003 
mem, 85 CCA 677 mem (app dlsm 
216 U. S. 625. 30 SCt 676. 64 L. ed. 
642)]; Edward Thompson Co. v. 
American Law Book Co.. 122 Fed. 
922, 69 CCA 148, 62 LRA 607 [rev 
121 Fed. 9071; Broder v. Zeno Mau- 
vais Music Co., 88 Fed. 74; Bain v. 
Henderson. 16 B. C. 318. 

[a] Fruits of piracy. — (1) It was 
not the purpose or effect of the copy- 
right law to render secure the fruits 
of piracy, and the copyright on a 
piratical production is void. Ferris 
V. Frohman, 223 U. S. 424, 32 SCt 
263, 66 L. ed. 492. (2) "Of course, 
if an author of a book is unscrupu- 
lous enough to pirate and include in 
it the protected composition of an- 
other, no registration could give him 
property in that which he had 
stolen." Walter v. Lane, ri900l A. C. 
689, 568, 2 BRC 3l2 [rev [1899] 2 Ch. 
749, and quot Bain v. Henderson, 16 
B. C. 318, 319]. 

rh] A piratical Torsion of an nn- 
pnbliflhed dramatlo composition is 
not the subject of a valid copyright. 
Ferris v. Frohman, 223 U. S. 424. 32 
SCt 263. 56 L. ed. 492. 

[c] Arranir«B«nt of opora score 
for pisno It seems that an arrange- 
ment of an opera score for the piano 
may be an original work if at the 
time there is no copyright in the 
opera itself, but otherwise not. Por 
Kelly, C. B., in Wood v. Boosey, L. 



R. 3 Q. B. 228, 18 ERC 678. 

[d] Sketch appropriated from for- 
eign pnbl i ca t io n rf— No copyright can 
be acquired in a sketch appropriated 
from a foreign publication. Johnson 
V. Donaldson, 3 Fed. 22, 18 Blatchf. 
287. 

[e] Ctontrary Tlew.— (1) "It is 
submitted that copyright can be 
claimed in a work which is a piracy 
of another copyright work, provided 
that the piracy is not a mere slavish 
copy or, possibly, obtained by fraud. 
Sllngsby v. Bradford Patent Truck, 
etc., Co., [1906J W. N. 122. In the 
case of Cary v. Faden, 6 Ves. Jr. 24, 
31 Reprint 463, Lord Eldon, in refus- 
ing an injunction to restrain an In- 
fringement of the copyright In a 
road book, appears to nave been in- 
fluenced by the fact that the plain- 
tllTs work was an infringement of 
the copyright in an earlier work, but 
it is difficult to see why, in principle, 
this should affect the right to copy- 
right, so long as the infringer has 
done independent work. Take, for 
example, the case of a person who 
translates a copyright work into an- 
other language, why, on principle, 
should anyone be at liberty to appro- 
priate the translator's independent 
labor because his translation was 
not authorised by the author of the 
original work, wno does not see fit 
to prevent the publication of the 
translation? Moreover, the unauthor- 
ised translation of to-day may be- 
come an authorised translation to- 
morrow. The same argument applies 
to any unlawful abridgment, collec- 
tion or compilation, or to an un- 
authorised photograph of an artistic 
work. The argument that a piracy 
may be entitled to protection as 
copyright receives support from Art. 
2 or the Revised Convention of Berne 
. . . , which provides that 'trans- 
lations' are to be entitled to pro- 
tection as original works, whereajs 
Art. 6 of the original Berne Con- 
vention only accorded such protec- 
tion to 'lawful* translations. By 
deliberately suppressing the word 
'lawful' in the Revised Convention, 
the signatories to the Convention — 
Including Great Britain — have signi- 
fied their intention to protect unau- 
thorised translations — of course, with- 
out prejudice to the rights of the 
original author." Copinger Copyright 
(5th ed) pp 52. 53. See also Mac- 
Gilllvray Copyright p 46 (where the 
same opinion is expressed). (2) "A 
mere copyist has no right to ootain 
a copyright for his work, but. even 
in that case, where the copy has been 
difficult to obtain, or where a con- 
siderable ajnount of skill or address 
has been necessary in selecting and 
arranging the material to be copied, 
a good copyright may be had.'^ 
Beullac v. Simard, 39 Que. Super. 
97, 101 raff 39 Que. Super. 6171. 

64. Beullac v. Simard. 39 Que. 
Super. 97 [aflT 39 Que. Super. 6171. 

65. Blelstein v. Donaldson Lith. 
Co., 188 U. S. 239. 23 SCt 298. 47 L. 
ed. 460 [rev 104 Fed. 993. 44 CCA 
296]; Holmes v. Hurst, 174 U. S. 82, 
19 SCt 606, 43 L. ed. 904; Burrow- 
Giles Lith. Co. V. Sarony, 111 U. S. 
53. 4 SCt 279, 28 L. ed. 349 [aff 17 
Fed. 591]; Meccano v. Wagner. 234 
Fed. 912; Werckmeister v. American 
Llth. Co., 134 Fed. 321, 69 CCA 653. 
68 LRA 691 [rev 126 Fed. 244]; 
National Tel. News Co. v. Western 
Union Tel. Co.. 119 Fed. 294, 56 CCA 
198, 60 LRA 806; Courier Lith. Co. v. 
Donaldson Lith. Co., 104 Fed. 993, 44 
CCA 296 [rev on other grounds 188 
U. S. 239. 23 SCt 298. 47 L. ed. 460]; 
J. L. Mott Iron Works v. Clow, 82 
Fed. 316. 27 CCA 250; Libraco v. 
Shaw Walker, 68 SoL J. 48 (holding 
that a card index system is not copy- 
rightable). 



fa] Antlionddi^^ — (1) "In my 
opinion, 'author* involves originating, 
making, producing, as the inventive 
or master mind, the thing which is to 
be protected, whether it be a draw- 
ing, or a painting, or a photograph." 
Per Cotton, J., in Nottage v. Jackson, 
11 Q. B. D. 627, 635 [quot Burrow- 
Giles Lith. Co. v. Sarony. Ill U. S. 
53. 4 SCt 279, 28 L. ed. 249]. 
(2) "While the word writings may be 
liberally cohstrued, as it has been, 
to include original designs for en- 
gravings, prints, etc., it is only such 
as are original, and are founded in 
the creative powers of the mind." 
U. S. V. StefTens, 100 U. S. 82. 94. 26 
L. ed. 560. 

[b] Annals and antborship di»- 
tiiigiiitfteaw— "It would be difficult to 
define, comprehensively, what char* 
acter of writing is copyrightable, and 
what is not. But, for the purpose of 
this case, we may fix Uie confines at 
the point where authorship proper 
ends, and mere annals begin. Nor is 
this line easily drawn. Generally 
speaking, authorship implies that 
there has been put into the produc- 
tion something meritorious from the 
author's own mind; that the product 
embodies the thought of the author, 
as well as the thought of others; and 
would not have found existence in 
the form presented, but for the dis- 
tinctive individuality of mind from 
which it sprang. A mere annal. on 
the contrary, is the reduction to copy 
of an event that others, in a like 
situation, would have observed; and 
its statement in the substantial form 
that people generally would have 
adopted. A catalogue, or a table of 
statistics, or business publications 
grenerally may thus belong to either 
one or the other of these classes. 
If. in their makeup, there is evinced 
some peculiar mental endowment — 
the grasp of mind, say in a table of 
sfatistics, that can gather in all that 
Is needful, the discrimination that 
adjusts their proportions — there may 
be authorship within the meaning of 
the copyright grant as interpreted 
by the courts. But if, on the con- 
trary, such writings are a mere nota- 
tion of Che figures at which stocks 
or cereals have sold, or of the result 
of a horse race, or base-ball game, 
they cannot be said to bear the im- 
press of individuality, and fail, there- 
fore, to rise to the plane of author- 
ship. In authorship, the product has 
pome likeness to the mind underneath 
it* in a work of mere notation, the 
mind is guide only to the fingers that 
make the notation. One is the prod- 
uct of originality; the other the 
product of opportunity." National 
Tel. News Co. v. Western Union TeL 
Co., 119 Fed. 294. 297, 56 CCA 198, 60 
LRA 805. 

[c] Mere ueobanloal aggregatioa 
of matter previously published will 
not support a copyright. Holmes v. 
Hurst, 174 U. S. 82. 83, 19 SCt 606, 
43 L. ed. 904 (case of "The Autocrat 
of the Breakfast Table"). 

06. National Tel. News Co. v. 
Western Union Tel. Co., 119 Fed. 294. 
56 CCA 198, 60 LRA 806; Tribune Co. 
V. Associated Press, 116 Fed. 126: 
Walter v. Steinkopff, [1892] 3 Ch. 489; 
Springfield v. Thame, 89 L. T. Rep. 
N S 242 

[a] BeasoA for mle.>— "It would 
be both inequitable and impracticable 
to give copyright to every printed 
article. Much of current publication 
— in fact the greater portion — ^is 
nothing beyond the mere notation of 
events transpiring, which, if trans- 
piring at all, are accessible by all. 
It is inconceivable that the copyright 
grant of the constitution, and the 
statutes In pursuance thereof, were 
meant to give a monopoly of nar- 
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ezactiDg in the enf oreement of this requirement.^ 
The work need not be wholly original; bat in saeh 
ease copyright is acquired only in that part of the 
work which is the result of the author's own labor, 
skilT, and ingenuity.^ It is immaterial that a pic- 
ture represents visible actual persons or things; it 
is nevertheless copyrightable." 



[i 92] b. Hatter PreTiously Published. Where 
general publication has been made of a work with- 
out copyright, a subsequently attempted formal 
copyri^t is void,^^ whether such prior publication 
was made in this or any foreign countiy.^^ Works 
already in the public domain are not the subject of 
copyright,^' and this rule, although long settled, has 



rative to him, who, putting the bare 
recital of events in print, went 
through the routine formula of the 
copyrikht statutes." National TeL 
News Co. v. Western Union Tel. Co., 
119 Fed. 294, 297. 66 CCA 198, 60 
LRA 806. 

Tele^n^liie bsws savioe as pvo]^ 
•■^ see supra f 21. 

Vaw^paper as subject of copyright 
see infra 1 102. 

67. Bleisteln v. Donaldson L>ith. 
Co., 188 U. S. 289. 28 SCt 298. 47 L. 
ed. 460 [rev 104 Fed. 993, 44 CCA 
296]; Woodman v. Lydlard-Peterson 
Co., 192 Fed. 67 [a£E 204 Fed. 921, 123 
CCA 243 (reh den 205 Fed. 900, 126 
CCA 434)]: National Cloak, etc, 
Co. V. Kaufman. 189 Fed. 215; Hen- 
derson V. Tompkins, 60 Fed. 768; 
Brightley v. Littleton, 37 Fed. 103; 
Bouclcault V. Fox, 3 F. Cas. No. 1,691, 

6 Blatchf. 87; Walter v. Lane, [1900] 
A. C. 539. 2 BRC 812. 

*1f there is a restriction it is not 
to be found in the limited pretensions 
of these particular works. The least 
pretentious picture has more origin- 
ality in it than directories and the 
like, which may be copyrighted. 
Drone, Copyright, 163. See Hender- 
son V. Tompkins. 60 Fed. 758. The 
amount of training required for 
humbler efforts than those before us 
la well indicated by Ruskin. 'If any 
young person, after being taught 
wrhat is, in polite circles, called 
"drawing," will try to copy the com- 
monest piece of real work, — ^suppose 
a lithograph on the title page of a 
new opera air, or a woodcut in the 
clieapest illustrated newspaper of the 
day — ^they will find themselves en- 
tirely beaten.' Elements of Drawing. 
Ist ed. 8. There is no reason to 
doubt that these prints in their en- 
semble and in all their details, in 
tlieir design and particular combina- 
tions of figures, lines and colors, are 
tlie original work of the plaintilTs 
designer. If it be necessary, there is 
express testimony to that effect. It 
would be pressing the defendant's 
right to the verge, if not beyond, to 
leave the question of originality to 
the jury upon the evidence in this 
case, as was done in Hegeman v. 
Springer. 110 Fed. 374. 49 CCA 86." 
Bleisteln v. Donaldson Llth. Co., 188 
U. S. 239, 250, 28 SCt 298. 47 L. ed. 
460 [rev 104 Fed. 993, 44 CCA 296]. 

[a] SngUsh vtatutes. — ^The word 
"original" is not used with reference 
to a book, in the Copyright Act, 1842 
<5 & 6 Vict, c 45). Compare Fine 
Arts Copyright Act, 1862 (25 & 26 
Vict, c 68 S 1). in which the words 
are: "The author ... of every 
original Painting, Drawing, and 
Photograph." 

68. Backus v. Gould, 7 How. (U. 
S.) 798, 12 L. ed. 919; Hoffman v. L>e 
Traunik, 209 Fed. 375; Gary v. Long- 
man, 1 Bast 358, 102 Reprint 138, 

7 ERC 78; Beullac v. Simard. 39 Que. 
Super. 97 faff 39 Que. Super. 517]. 
See also infra SI 95, 272. 

[a] OxiglBal matter in new edi^ 
tlo Mr . The editor of a subsequent 
edition is entitled to a copyright on 
his notes and additions, where they 
can be clearly separated from those 
of a previous edition. Lawrence v. 
Dana. 15 F. Cas. No. 8.136. 4 Cliff. 1. 
See also Black v. Murray. 9 Sc. Sess. 
Cas. 341. 

[b] Oorrectloag and additloiuk— 
Where a person simply makes cor- 
rections and additions to a work in 
which he had originally no interest, 
he acquires a copyright in them, and 
may bring an action if they are 
pirated. Gary v. Longman, 1 East 



868, 102 Reprint 188, 7 ERC 78. 

60. Bleisteln v. Donaldson Lith. 
Co., 188 U. S. 239, 28 SCt 298, 47 L. 
ed. 460; National Cloak, etc., Co. v. 
Kaufman, 189 Fed. 216: Da Prato 
Statuary Co. v. Giuliani Statuary Co.. 
189 Fed. 90; Black well v. Harper, 2 
Atk. 93, 26 Reprint 468; Beullac v. 
Simard, 39 Que. Super. 97 [aff 39 Que. 
Super. 617 [. 

[a] Beasoa for mle^— "It is ob- 
vious also that the plaintiffs' case is 
not affected by the fact, if it be one. 
that the pictures represent actual 
groups— visible things. They seem 
from the testimony to have been 
composed from hints or description, 
not firom sight of a performance. 
But even if they had been drawn 
from the life, that fact would not 
deprive them of protection. The op- 
posite proposition would mean that a 
portrait of Velasques or Whistler 
was common property because others 
might try their hand on the same 
face. Others are free to copy the 
original. They are not free to copy 
the copy. Blunt v. Patten. 8 F. Cas. 
No. 1,580, 2 Paine 897. See Kelly v. 
Morris, L. R. 1 Eq. 697, 7 ERC 102; 
Morris v. Wright, L. R. 6 Ch. 279. 
The copy is the ]>ersonal reaction 
of an individual upon nature. Per- 
sonality always contains something 
unique. It expresses its singularity 
even in handwriting, and a very 
modest grade of art has in it some- 
thing irreducible, which is one man's 
alone. That something he may copy- 
right unless there is a restriction 
in the words of the act" Bleisteln 
V. Donaldson Lith. Co., 188 U. S. 239, 
249, 23 SCt 298. 47 L. ed. 460 [rev 
104 Fed. 998, 44 CCA 296J. 

[b] Plctofial xeprwientatioiui of 
vtatnazy made by photographing the 
statuary, and then preparing a cut 
from the photograph, are copyright- 
able. Da Prato Statuary Co. v. 
Giuliani Statuary Co., 189 Fed. 90. 

[c] Vbe repzodnctioii. In bas-relief 
in papier macn^, of aa. engraving or 
historical painting, being a work of 
art. may be the subject of a copy- 
right. Beullac v. Simard. 39 Que. 
Super. 617 [aff 39 Que. Super. 97]. 

70. American Tobacco Co. v. 
Werckmelster, 207 U. S. 284, 28 SCt 
72, 62 L. ed. 208. 12 AnnCas 595; 
Mifflin V. Dutton, 190 17. S. 265, 23 
SCt 771. 47 L. ed. 1043 [aff 112 Fed. 
1004,^ 60 CCA 661. 61 LRA 184]; 
Mlfflfn V. R. H. White Co.. 190 TJ. S. 
260, 23 SCt 769. 47 L. ed. 1040 faff 
112 Fed. 1004, 60 CCA 661. 61 LRA 
134 (aff 107 Fed. 708)]; Holmes v. 
Hurst. 174 U. S. 82, 89, 19 SCt 606. 
43 L. ed. 964; Woodman v. Lydlard- 
Peterson Co., 192 Fed. 67 [aff 204 
Fed. 921, 123 CCA 248 (reh den 205 
Fed. 900, 126 CCA 434)]: Bamforth 
V. Douglass Post Card, etc., Co., 158 
Fed. 856; Encyclopedia Britannlca 
Co. V. Werner Co., 136 Fed. 841 [aff 
142 Fed. 966, 74 CCA 228]* Kipling v. 
Putnam. 120 Fed. 631. 57 CCA 295. 65 
LRA 873: Fraser ▼. Yack. 116 Fed. 
285, 53 CCA 563; Holmes v. Hurst. 80 
Fed. 614. 26 CCA 610 [aff 76 Fed. 757. 
and aff 174 U. S. 82. 19 SCt 606. 43 
L. ed. 9041; O'Neill v. General Film 
Co., 152 NTS 699 [aff 171 App. Dlv. 
854, 167 NTS 1028]; Langlois v. 
Vincent, 18 LCJur 160. -See also 
supra SI 42-46. 

"If an author permit his intel- 
lectual production to be published 
either serially or collectively, his 
right to a copyright Is lost as effectu- 
ally as the right of an inventor to a 
patent upon an Invention which he 
deliberately abandons to the public — 
and this, too. Irrespective of his 



actual intention not to make such 
abandonment." Holmes v. Hurst, 
supra. 

[a] Xagigteced design and 
for aama in^entio; 



and natant 

(1) Patent 
design may 



right and copyright of design may 
in certain circumstances coexist in 
the same person in respect of the 
same article. The registtatlon of a 
design which secures mechanical ad- 
vantages may as an anticipation pre- 
vent a subsequent grant of letters 
patent In respect of the same article 
whether the applicant be the pro- 
prietor of the design or a stranger. 
And a grant of a patent and the pub- 
lication of the patented article would 
prevent a design of the article being 
novel so as to obtain registration. 
Werner Motors, Ltd. v. A. W. 
aamage, Ltd., [19041 2 Ch. 580. 
(2) Where, however, there is a pro- 
visional specification without pub- 
lication of the patented article, and 
then registration of the design, and 
that is followed by the final specifi- 
cation, the two rights may coexist, 
the right acquired by the registration 
of the design which was valid at the 
time of registration not being preju- 
diced by the subsequent filing of the 
final specification; but the right 
second in point of time, the copyright 
of design, would be held subject to 
the first. That would be so whether 
the owner of the patent and the 
owner of the design were the same 
person or two independent persona. 
Werner Motors, Ltd. v. A. W. Gam- 
age, Ltd.. supra. 

71. Bncyclopeedla Britannlca Co. 
V. Werner Co., 136 Fed, TB41 [aff 142 
Fed. 966, 74 CCA 228]; Fraser v. 
Tack, 116 Fed. 285, 53 CCA 563: Lar- 
rowe-Loisette v. O'HiOughlln. 88 Fed. 
896; Black ▼. ESirich, 44 Fed. 793; 
Black V. Henry G. Allen Co., 42 Fed. 
618, 9 LRA 483; Frohman v. Ferris, 
238 111. 430, 87 NE 327, 128 AmSR 
135, 43 LRANS 639 [aff 223 U. S. 424, 
32 SCt 263, 56 L. ed. 4921; D'Almaine 
V. Boosey, 4 L. J. Exch. 21. 



supra I 45. 



See also 



fa] Slmvltanaona pilbUoatlon^-< 

"Even after the taking effect of the 
act of 1891 an English author could 
not, after publication of his produc- 
tion in England, secure a copyright 
In this country, but in order to avail 
himself of that privilege it became 
necessarv that simultaneously with' 
his publication and securing a copy- 
right in England he also comply with 
the copyright statutes in this 
country. A publication of his pro- 
duction without such compliance 
with our statutes prevented him 
from afterwards securing the benefits 
of our copyright statutes and ren- 
dered the publication public property 
in this country." Frohman v. Ferris, 
238 111. 430, 437, 87 NE 327, 128 Am 
SR 136, 43 LRANS 639 [aff 223 U. S. 
424, 32 SCt 263. 66 L. ed. 492], See 
also infra fS 173, 211. 

[b] xnterixn Oo^rzlglit Act of 
1904. — The Interim (Copyright Act of 
Jan. 7, 1904 (33 St. at L. 4 c 2), for 
the protection of exhibitors of for- 
eign literary, artistic, or musical 
works at the Louisiana Purchase Ex- 
position, was held not to extend the 
copyright protection to books ex- 
hibited at the exposition which had 
been previously published in the 
United States. Encyclopaedia Britan- 
nlca Co. V. American Newspaper 
Assoc, 142 Fed. 966, 74 CCA 228 [aff 
136 Fed. 841]. 

72. Kipling V. Putnam, 120 Fed. 
631, 57 CCA 296, 66 LRA 873: Lar- 
rowc-Loisette v. O'Loughlin. 88 Fed. 
896. And cases supra note 70. 
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COPYRIGHT AND LITERARY PROPERTY 



[§§ 92-93 



been enacted by express statutory provision/^ The 
copyrighting of a new edition of a work which has 
been previously published, either with or without 
copyright, protects only what is original in the new 
edition and does not confer any rights as to any 
matter previously published.^^ It is immaterial 
whether the prior publication was made piecemeal 



or en bloc; in either ease it is fatalJ^ An un- 
authorized piratical publication is no bar to a sub- 
sequent copyright by the proprietor.''® 

[i 93] c. Doable OopyrigMing. There is no sueh 
thing as double copyrighting; matter that has once 
been copyrighted cannot be copyrighted again." 



73. Act March 4, 1909 (36 U. S. 
St. at L. 1076 c 320 9 7). 

74. Meccano v. Wagrner, 234 Fed. 
912- Kipling: V. Putnam, 120 Fed. 631, 
67 CCA 295, 65 LRA 873; Lawrence v. 
Dana, 14 F. Cas. No. 8,196, 4 Cliff. 
1. 

[a] BiQl* applied^— ''This new copy- 
right protected only what was orig- 
inal in the 'Outward Bound' edition. 
It did not operate to extend or en- 
large prior copyrights or remove 
from the public domain the author's 
works which, by his own act, he had 
dedicated to the public. If. for in- 
stance, the Messrs. Scrlbner should 
publish a new edition of Fielding's 
works their copyright would cover 
only that part of the edition which is 
new. It would not enable them to 
hold a monopoly in Fielding's writ- 
ings. Any other publisher could pub- 
fish Fielding's works with perfect 
propriety." Kipling v. Putnam. 120 
Fed. 631, 684, 57 CCA 295, 65 LRA 
873 

75. Holmes v. Hurst, 174 U. S. 82, 
19 set 606, 43 L. ed. 904 Faff 80 Fed. 
614, 25 CCA 610 (aff 76 Fed. 767)]; 
Fraser v. Yack, 116 Fed. 285. 53 CCA 
563 (Barrie's "Little Minister"). 

"We are quite unable to appreciate 
the distinction between the publica- 
tion of a book and the publication of 
the contents of such book, whether 
such contents be published piecemeal 
or en bloc." Holmes v. Hurst, 174 
U. S. 82, 89, 19 set 606, 43 L. ed. 
904. 

[a] Beaaoa for mle^— >"If, as con- 
tended by the plaintiff, the publica- 
tion of a book be a wholly different 
aifair from the publication of the 
several chapters serially, then such 
publication of the parts might be 
permitted to go on indefinitely be- 
fore a copyright for the book is ap- 
plied for. and such copyright used to 
enjoin a sale of books which was 
perfectly lawful when the books were 
published. There is no fixed time 
within which an author must apply 
for a copyright, so that it be ^before 
publication;' and If the publication 
of the parts serially be not a pub- 
lication of the book, a copyright 
might be obtained after the several 
parts, whether published separately 
or collectively, had been in general 
circulation for years. Surely, this 
cannot be within the spirit of the 
act" Holmes v. Hurst, 174 U. S. 82, 
89, 19 set 606, 43 L. ed. 904 ffoll 
Mlflain V. R. H. White Co., 190 U. S. 
260, 23 set 769. 47 L. ed. 1040 (aff 
112 Fed. 1004, 50 CCA 661, 61 LRA 
134 [aff 107 Fed. 708])]. 

[bj Xnle applied. — "That the copy- 
right taken out hy the author after 
the serial publication of his work in 
the Atlantic Monthly did not prevent 
the republication of so much of such 
serial as had appeared in the maga- 
zine prior to December, 1859, and be- 
fore any steps taken to obtain a 
copyright, was settled by this court 
In Holmes v. Hurst, 174 U. S. 82, 19 
set 606, 43 L. ed. 904, wherein we 
held that the appearance of a work 
In a magazine, by consent of the 
author, was such a publication as 
vitiated the copyright under section 
four of the copyright act of 1831. 
4 Stat, at L. 436. chap. 16." Mifflin 
V. R. H. White Co., 190 U. S. 260. 261. 
23 set 769, 47 L. ed. 1040 [aff 112 
Fed. 1004. 50 CCA 661, 61 LRA 134 
(aff 107 Fed. 708)]. 

Seilftl and book piibUcatlo& see 
infra I 219. 

76. Anglo-Canadian Music Pub- 
lishers' Assoc, v. Dupuls. 27 Que. 



Super. 485, 5 Que. Pr. 351. See also 
supra S 44. 

77. Caliga v. Inter Ocean News- 
paper Ck>., 215 U. S. 182, 30 SCt 88, 
54 L. ed. 150 [aff 157 Fed. 186, 84 
CCA 634] (holding that the same 
principle applies as in the case of 
double patenting); West Pub. Co. v. 
£3dward Thompson Co., 176 Fed. 883, 
100 CCA 803 [mod 169 Fed. 8831; Kip- 
ling v. Putnam, 120 Fed. 631, 57 CCA 
295, 65 LRA 873; Miffln v. Button, 
112 Fed. 1004, 50 CCA 661, 61 LRA 
134 [aff 107 Fed. 708. and aff 190 
U. S. 266, 23 SCt 771, 47 L. ed. 1043]. 
See New Fiction Pub. Co. ▼. Star Co., 
220 Fed. 994, 995 (where Mayer, D. J., 
said: "It is asserted that the March, 
1914, issue of 'Snappy Stories' was 
duly copyrighted in February, 1914; 
but that fact Is of no consequence 
and adds nothing to plaintiff's case. 
In view of the previous copyright of 
Goodman"). 

[a] Beasoa tot mle^— "The con- 
tention in support of the copyright 
is substantially this: That the es- 
tablished rule of the patent law 
against duplication of patents for the 
same Invention (Miller v. Eagle Mfg. 
Co., 161 U. S. 186, 14 SCt 310, 88 L. 
ed. 121; 12 Notes U. S. Rep. 485) is 
n6t applicable to copyrights, because 
no express grant of monopoly issues 
as in the case of patents, and that 
duplications of registry for the same 
subject-matter are allowable, and so 
recognized in Black v. Henry G, Al- 
len Co.. 56 Fed. 764. 769. Neither of 
these contentions impresses us as 
tenable. The grrant of monopoly is 
conferred alike by statute in both 
instances, upon due application, al- 
though in respect of patents the 
methods differ in the needful dis- 
crimination for patentability and in 
the form of issue. The applicant 
for a copyright (section 4956, Rev. 
St. [3 U. S. Comp. St 1901, p. 3407]) 
deposits in the office of the Librariaji 
the required matter, and record is 
there made. Upon compliance on the 
part of an author with this require- 
ment, the grant ensues, as of course, 
under section 4952, Rev. St. [3 U. S. 
Comp. St. 1901, p. 3406]. So the copy- 
right is equally a j^ant. however 
simple the method of acquiring, and 
when once conferred there is neither 
authority nor occasion for a second 
grant to the author for the same 
production. Duplication is necessa- 
rily inoperative, as in the case of the 
patent for invention, and the authori- 
ties are harmonious in this view. 
Mifflin v. Dutton, 112 Fed. 1004, 60 
CCJL 661, 61 LRA 134 Taff 190 U. S. 
266, 23 SCt in, 47 L. ed. 1043]; Law- 
rence V. Dana, 14 F. Cas. No. 8,136, 
4 Cliff. 1. For new matter onl^r in 
new edition can another copyright 
be obtained. Id.; Drone on Copy- 
right, 146. In the case of Black v. 
Henry G. Allen Co., supra, cited con- 
tra, which arose in equity and in- 
volved equitable considerations, the 
present inquiry and strict view of 
the proceedings for copyright were 
not passed upon, nor do we under- 
stand the opinion or ruling to rest 
the rights of the complainant upon 
duplication of copyright. It goes 
without saying that the author is 
bound only by such filing for 
copyright as he authorizes or 
adopts." Caliga v. Inter-Ocean News- 

Saper Co., 157 Fed. 186, 189. 84 CCA 
34 faff 215 U. S. 182, 30 SCt 38. 54 
L. ed. 160]. 

[b] OonearrMLt uusloal and dra- 
mattoo-mnsioal oopyzlglits^— In Her- 
bert V. Shanley Co. 222 Fed. 34^. 



346 [aff 229 Fed. 340, 143 C?CA 460, 
but rev on other grounds 242 U. S, 
591, 37 set 232], an opera had been 
copyrighted as a drama tico-musical 
work. The words and music of a 
song forming part of the opera 
were copyrighted separately as a 
musical composition. In a suit for 
infringement by public performance 
of such song, the district Judge 
held that its separate copyright was 
valid but limited the protection 
of the dramatico-muslcal copyright 
to the measure afforded by the 
musical copyright, the dramatico- 
muslcal copyright on the song re- 
maining valid as thus limited. The 
district judge said: "This result no 
doubt involves the abandonment of 
some rights, secured by the dra- 
matico-muslcal copyright, but that is 
because the plaintiffs wished a dou- 
ble protection. There can be no jus- 
tice in preserving their dramatic 
rights at the expense of the public's 
rights arising from taking out a 
musical copyright. Had they wished 
to retain a complete dramatic monop- 
oly, they had it in their power to do 
so. As it is, that monopoly remains 
to their complete protection, except 
so far as its limitation is necessary 
to give full scope to the musical 
copyright. For instance, if the per- 
formance here had been anything be- 
yond the least essentials to a musi- 
cal reproduction of the copyrighted 
song, it would be protected; but it 
was not." This is believed to be 
wholly unsound, and contrary to the 
express provision of the statute (§6) 
which provides that the classification 
of the work (a mere administrative 
feature) shall not impair the protec- 
tion granted. The statute does not 
authorize different classes of copy- 
rights. This was a case of attempted 
double copyrighting, and it should 
have been held that the second copy- 
right was void ab initio, and as no 
notice of the original copyright was 
given, that copyright was abandoned 
as to the song so separartely pub- 
lished (see infra §S 194, 213, 219). 
On appeal, the circuit court of ap- 
peals, "assuming that a valid copy- 
right was obtained" on the song as 
a separate musical composition, said: 
"The conclusion that there was no 
infringement makes it unnecessary 
to inquire whether a subsequent 
copyright can be obtained upon a. 
portion of a previously copyrighted 
work. We express no opinion on that 
question" (229 Fed. 340. 343. 148 CCA. 
460). As to the effect on the first 
copyright, the circuit court of ap- 
peals said: "This brings us to in- 
quire whether' the complainants can 
claim protection for this song under 
their prior copyright of the dra- 
matico-muslcal composition from 
which it has been taken. The copy- 
right of a dramatico-muslcal com- 
position secures to the proprietor, as 
already stated, the exclusive right of 
performance, and it makes no differ- 
ence whether the performance is op 
is not for profit. Did the complain- 
ants, by publishing and copyrighting: 
the song separately and apart from 
the previously copyrighted drama- 
tico-muslcal composition of which it 
was a part, lose as to the part so 
published the benefit of Its copyright 
as a dramatico-muslcal composition? 
There can be no doubt that they have 
lost that right as to the republished 
part, for the reason that in repub- 
lishing they failed to state that the 
comic opera from which the song 
was taken was itself copyrighted. 



For l»t«r oMM, d^velopmeiLts and ohtMffB in the law see cumulative Annotations, same title, page and note number. 
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The seeond attempted eopyright is wholly void.^® 
Thus where a work has been published serially in a 
periodiealy it cannot be copyrighted subsequently in 
book form,^* and vice versa.^ But, in the ease of 
double copyrighting, it goes without saying that the 
author is bound only by such filing for copyright 
as he authorizes or adopts.^^ These rules are now 
fixed by declaratory statute.^ 

[$ M] d. Independent Production of Similar or 
Identical Besolt. The mere fact that two or more 
works on the same subject are similar to one an^ 
other, or even identical, is tiot sufficient of itself to 
deprive either of the protection of the statute. Both 
may be original. Each, if the result of independent 
labor and research and not a copy or an evasive 
imitation of the other, is entitled to be copyrighted." 



Originality, not novelty, is the requirement of the 
statute,^ in which respect copyrights differ sharply 
from patents.^ Independent translations of the 
same work will necessarily be very similar, but each 
is entitled to copyright.®* So copyright may be se- 
cured on each of several dramatizations of the same 
story.®^ Independent photographs of the same 
model may each be copyrighted.^ 

[$ 95] e. Omnpilationa. To come within the pro- 
tection of the copyright statutes, a work need not 
consist of new or original matter. There may be a 
valid copyright for the plan of a book as connected 
with the selection, arrangement, and combination of 
the matter, although all the materials used i.nd its 
subject are common to all writers.^ The mere fact 
that a work bears evidence that it was derived from 



We have failed to find any such an- 
nouncement printed on the music 
sheets of the song. In Its absence 
the complainants cannot claim the 
benefit of the prior copyright. 
Whether, If they had inserted a no- 
tice of the previous copyright, they 
could have retained the advantages 
ot it as to the republished song, we 
need not now consider." On certio- 
rari, the supreme court, in reversing 
this decree on the question of in- 
fringement said that it was not nec- 
essary to discuss the holding of the 
district court "that by the separate 
publication the plaintiffs' rights were 
limited to those conferred by the 
separate copyright" (242 U. S. 591. 
594. 37 set 232). 

78. Caliga v. Inter Ocean News- 
paper Co.. 215 U. S. 182. 80 SCt 38. 
64 L. ea. 160 [aff 157 Fed. 186. 84 CC 
A 634]. 

[a] measoB for nUe^— To permit 
successive copyrights would render 
possible an extension of the statu- 
tory period through which the copy- 
right runs. Mifflin v. Dutton, 112 
Fed. 1004, 50 CCA 661, 61 LRA 134 
[aff 190 U. S. 265, 23 SCt 771. 47 L. 
ed. 10431. 

[b] Sole applied to palating^^-^The 
attempted duplication of an existing 
copyright in a painting by depositing 
the same photograph of the same 
painting under a new title, and with 
but a slight change in description, is 
void, and cannot be made the basis 
of a suit for infringement. Caliga 
V. Inter Ocean Newspaper Co.. 215 
U. S. 182, 30 SCt 38. 64 L. ed. 150. 

79. Mifflin V. Dutton. 190 U. S. 
265. 23 SCt 771. 47 L. ed. 1043 [aff 112 
Fed. 1004. 60 CCA 661, 61 LRA 1341; 
Mifflin V. R. H. White Co., 190 U. S. 
260. 23 SCt 769, 47 L.. ed. 1040 faff 112 
Fed. 1004, 50 CCA 661. 61 LRA 134 
(aff 107 Fed. 708)1; Holmes v. Hurst. 
174 U. S. 82. 19 SCt 606. 43 L. ed. 904 
[aff 80 Fed. 514. 25 CCA 610 (aff 76 
Fed. 757)]; West Pub. Co. v. Edward 
Thompson Co.. 176 Fed. 833. 100 CCA 
303. 

[a] Bonnd iroliuiies and adTMice 
pwts^— It is neither necessary nor 

{lossible to copyright a bound volume 
f its contents have previously ap- 
peared in serial numbers which have 
been copyrighted singly. West Pub. 
Co. V. Edward Thompson Co., 176 Fed. 
833. 100 CCA 303. 

80. Mifflin V. Dutton. 190 U. S. 265. 
23 SCt 769. 47 L. ed. 1040 [aff 112 
Fed. 1004. 60 CCA 661 (aff 107 Fed. 
708)1; Mifflin v. R. H. White Co.. 190 
U. S. 260. 23 SCt 769, 47 L. ed. 1040 
[aff 112 Fed. 1004. 50 CCA 661, 61 
LRA 184 (aff 107 Fed. 768)]. 

81. Caliga v. Inter-Ocean News- 
paper Co., 157 Fed. 186, 84 CCA 634 
[aff 215 U. S. 182. 30 SCt 38. 64 L. ed. 
1501. 

88. Act March 4. 1909 (35 U. S. 
St. at Li. 1075 c 320 J 6). 

83. Chautauqua School of Nurs- 
ing V. National School of Nursing. 
238 Fed. 151, 151 CCA 227 [rev 211 
Fed. 1014]; Hein v. Harris, 175 Fed. 
875 [aff 183 Fed. 107, 105 CCA 399]; 
West Pub. Co. V. B2dward Thompson 
0>., 169 Fed. 833 [mod on other 



grounds 176 Fed. 833. 100 CCA 303]; 
Banks v. McDivitt, 2 F. Cas. No. 961. 
13 Blatchf. 163; Blunt v. Patten, 3 
F. Cas. No. 1.579, 2 Paine 898; Bul- 
linger v. Mackey, 4 F. Cas. No. 2,127, 
16 Blatchf. 660; Farmer v. Calvert 
Lith., etc., Co., 8 F. Cas. No. 4.651, 
1 Flipp. 228; Lawrence v. Cupples, 
15 F. Cas. No. 8.185; Reed v. Carusi. 
20 F. CJas. No. 11,642. Taney 72; 
Webb V. Powers, 29 F. Cas. No. 
17.323, 2 Woodb. & M. 497; Morris v. 
Wright, L. R, 5 Ch. 279; Pike v. 
Nicholas. L. R. 5 Ch. 251. 7 ERC 108; 
Cox V. Land, etc., Journal Co.. L. R. 
9 Eq. 324; Morris v. Ashbee, L. R. 
7 Eq. 34; Kelly v. Morris. L. R. 1 
Eq. 697, 7 ERC 102; Lewis v. F\illar- 
ton. 2 Beav. 6, 17 EngCh 6. 48 Re- 
print 1080; Roworth v. Wilkes. 1 
Campb. 94; Murray v. Bogus, 1 Drew. 
353, 61 Reprint 487; Jefferys v. 
Boosey, 4 H. L. Cas. 815, 10 Reprint 
681: McNeill v. Williams. 11 Jur. 344; 
Bally V. Taylor, 1 Russ. & M. 73. 5 
EngCh 73. 39 Reprint 28, Taml. 295. 
12 EngCh 296. 48 Reprint 118: Bar- 
field V. Nicholson, 2 Sim. & St. 1. 1 
EngCh 1. 57 Reprint 246; Longman 
V. Winchester, 16 Ves. Jr. 269, 83 
Reprint 987; Matthewson v. Stock- 
dale, 13 Ves. Jr. 270. 33 Reprint 108; 
Spiers v. Brown, 6 Wkly. Rep. 352. 

[a] Sole applied to song. — A per- 
son will be held to be the author of 
a song, although there is evidence 
that his song Ts similar to a song 
previously published, if the parts 
that seem to be alike are not contin- 
uous enough nor sufficiently extended 
to indicate that he was guided or 
aided by the former song, and not- 
withstanding the fact that he was 
very young at the time he says the 
music was formed in his mind, espe- 
cially since he had the music written 
out as soon as he was old enough to 
do so intelligently, and before any 
other person did so. Blume v. Spear. 
30 Fed. 629. 

' JskftinaemttaX in snch oa«Mi see 
infra 5278. 

84. Chautauqua School of Nursing 
v. National School of Nursing, 238 
Fed. 161. 151 CCA 227 (rev 211 Fed. 
1014], 

[a] "Works Alike Vay be Ozig- 
inaL— It is not essential that any 
production, to be original or new 
within the meaning of the law of 
copyright, shall be different from an- 
other. Whether thp composition for 
which copyright is claimed is the 
same cus or different from, whether 
it is like or unlike, an existing one, 
are matters of which the law takes 
no cognizance, except to determine 
whether the production Is the result 
of independent labor or of copying. 
There cannot be exclusive property 
in a general subject, or in the method 
of treating it; nor in the mere plan 
of a work; nor in common materials, 
or the manner or purpose for which 
they are used. The rights of any 
person are restricted to his own 
individual production. There is noth- 
ing in the letter or the spirit of the 
law of copyright to prevent or to 
discourage any number of persons 
from honestly laboring in the same 
fleld. Two or more authors may 



write on the same subject, treat it 
similarly, and use the same common 
materials in like manner and for one 
purpose. Their productions may con- 
tain the same thoughts, sentiments, 
ideas; they may be Identical. Such 
resemblance or identity is material 
only as showing whether there has 
been unlawful copying. In many 
cases, the natural or necessary re- 
semblance between two productions, 
which are the result of independent 
labor, will amount to substantial 
identity. Thus, the differences will 
be often slight, and sometimes im- 
material, between two descriptions of 
a common object; two compilations 
of like materials; two maps, charts. 
or road books of a common region; 
two directories of one city; two 
photographs of the same scene; two 
engravings of the same painting. 
But, notwithstanding their likeness 
to one another, any number of pro- 
ductions of the same kind may be 
original within the meaning of the 
law; and no conditions as to orig- 
inality are imposed on the makers, 
except that each shall be the pro- 
ducer of that for which he claims 
protection." Drone Copyright p 205 
[quot Chautauqua School of Nursing 
V. National School of Nursing. 238 
Fed. 151. 163. 161 CCA 227 (rev 211 
Fed. 1014)1. 

85. Beullac v. Simard, 39 Que. 
Super. 97 [aff 39 Que. Super. 517]. 
See Patents [30 Cyc 828]. 

[a] Oopyrights and patents ooa- 
trasted.— "Property in copyright Is 
different from that, either in a 
patented invention, or in a trade 
mark. In order that a valid patent 
of invention can exist, there must 
have something new and useful cov- 
ered by it. and a successful denial 
of the newness and usefulness of an 
invention would involve the deter- 
mination that the patent was void. 
So also in a trade mark. That is 
attached to goods and must be some- 
thing which has not existed before, 
nor can it be anything so similar to 
something which has existed before, 
as to be liable to be mistaken for it. 
The copyright act, however, does not 
require that the thing copyrighted 
should, either be new, or useful. It, 
perhaps, does require that there must 
be some labor or some judgment em- 
ployed in connection with the prep- 
aration of the thing copyrignted. 
But it is perfectly clear that the 
labor and the skill requisite to make 
a model in bas-relief from a photo- 
graph, is more than ample to be the 
foundation for a good copyright." 
Beullac v. Simard, 39 Que. Super. 
97, 98 [aff 39 Que. Super. 517]. 

88. Translatioiis as subjects of 
copyxlglit see infra 5 127. 

87. Snutnatliatioiui as subjects of 
oopTzlght see infra S 109. 

88. Gross v. Seligman. 212 Fed. 
930. 129 CCA 450. 

FhotograplLs as svbjeoto of copy- 
xlglit see infra S 118. 

89. Bleisteln v. Donaldson Lith. 
Co., 188 U. S. 239, 23 SCt 298. 47 L.. 
ed. 460 [rev 104 Fed 993. 44 CCA 
296]' Chautauqua School of Nursing 
V. National School of Nursing, 211 
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a former publication does not necessarily prevent 
its being considered an original work; the author 
may nevertheless, by selection and modification, ar- 
langement and combination, produce a new work.^ 
But, to entitle an author to a copyright in the 
selection, plan, arrangement, and combination of 
Lis materials, the work in these respects must be 
new and original.^^ The new copyright will extend 
to, and protect, only what is new and original; it 
will not secure or extend copyright in the old ma- 



terials used in the new work.^^ These rules have 
become codified by express enactment in the copy- 
right statute,^ and compilations are expressly named 
as the subject of copyright.^ 

Bules applied. The following have been held 
proper subjects of copyright: itineraries, road and 
guide books ;®^ abridged information of train serv- 
ice in connection with circular tours of a particular 
locality;^ a list of railway stations;*^ a book of 
chronology;^ dictionaries;^ a topographical diction- 



Fed. 1014 [rev on other grounds 238 
Fed. 161, 161 CCA 227]; woodman v. 
Lydiard-Peterson Co.. 192 Fed. 67 
[all 204 Fed. 921, 123 CCA 243 (reh 
den 205 Fed. 900. 126 CCA 434)1; 
West Pub. Co. V. Edward Thompson 
Co., 169 Fed. 833 [mod on other 

grounds 176 Fed. 833, 100 CCA 303]; 
erbert v. Greenberg, 100 Fed. 447, 
448 ("official form chart"); American 
Trotting Register Assoc, v. Gocher, 70 
Fed. 237; Stover v. Lathrop. 33 Fed. 
348: Hanson v. Jaccard Jewelry Co.. 
82 Fed. 202; Atwill v. Ferrett, 2 F. 
Cas. No. 640, 2 Blatchf. 39; Bouci- 
cault V. Fox, 8 F. Cas. No. 1,691, 6 
Blatchf. 87; Bullinger v. Mackey, 4 
F. Cas No. 2.127, 16 Blatchf. 650; 
Emerson v. Davies, 8 F. Cas. No. 
4.436, 8 Story 768; Greene v. Bishop. 
10 F. Cas. No. 6.768. 1 Cliff. 186; 
Gray v. Russell. 10 F. Cas. No. 6,728. 
1 Story 11; Liawrence v. Dana, 15 F. 
Cas. No. 8.786, 4 Cliff. 1; Story v. 
Holcombe, 23 F. Cas. No. 18,497, 4 
McLean 306; Banker v. Caldwell. 8 
Minn. 94; Leslie v. Young, [1894] A. 
C. 336: Morris v. Wright, L. R. 6 Ch. 
279; Exchange Tel. Co., Ltd. v. Greg- 



ory. [18961 1 Q B. 147; Lamb v. 

J. [lij- -- - - - 

86; Hogg v. Scott. L.R. 18 Eq. 444; 



Evans, [1^931 1 Ch. 218; Grace v. 
I, L. 11. 19_Eq, 623,7 ERC 



Newman. 



Mack v. Petter, L. R. 14 Eki. 431; 
Scott v. Stamford. L. R. 3 Eq. 718: 
Kelly V. Morris. L. R. 1 Eq. 697, 7 
ERCf 102; Lewis v. Fullerton, 2 Beav. 
6, 17 EngCh 6, 48 Reprint 1080: 
Sweet V. Benning, 16 C. B. 469, 81 
ECL 469. 139 Reprint 838; Trusler 
V. Murray [clt Cary v. Longman. 1 
East 368. 362. 102 Reprint 138. 7 ERC 
78]; Cary v. Longman, supra; Nor- 
ton V. NichoUs, 1 E. & E. 761, 102 
ECL 761, 120 Reprint 1096: Harrison 
V. Taylor, 4 H. & N. 815, 157 Reprint 
1064: Rundell v. Murray, Jac. 311, 4 
EngCh 311, 37 Reprint 868; Reg. v. 
Flrmin, 16 J. P. 740 [cit Harrison v. 
Taylor, 3 H. & N. 801, 304, 157 Re- 
print 486]: Jarrold v. Houlston. 3 
Kay & J. 708, 69 Reprint 1294; Mul- 
loney v. Stevens. 10 L. T. Rep. N. S. 
190; Mawman v. Tegg, 2 Russ. 386, 
8 EngCh 386, 38 Reprint 380; Ager 
v. Collingridge, 2 T. L. R. 291; Wil- 
kins V. Aikin. 17 Vea. Jr. 422, 34 Re- 
print 163; Longman v. Winchester, 
16 Ves. Jr. 269, 38 Reprint 987; Mat- 
thewson v. Stockdale, 12 Yes. Jr. 
270, 33 Reprint 103; Hogg v. Klrby, 
8 ves. Jr. 216, 32 Reprint 386; Cary 
v. Faden. € Ves. Jr. 24. 31 Reprint 
453; Kelly v. Hooper. 1 Y. & Coll. 
197, 20 EngCh 197. 62 Reprint 852; 
Beauchemin v. Cabieux. 10 Que. Q. B. 
265. 

"Copyright has been extended . . . 
so that it now includes books that 
old guild of authors would have dis- 
dained; catalogues, mathematical 
tables, statistics, designs, guide- 
books, directories, and other works 
of similar character. Nothing, it 
would seem, evincing, in its make-up. 
that there has been underneath it, in 
some substantial way. the mind of 
a creator or originator, is now ex- 
cluded." National Tel. News Co. v. 
Western Union Tel. Co.. 119 Fed. 294. 
297. 66 CCA 198, 60 LRA 806. 

[a] Arrangements of questions 
and answers, however simple in 
themselves, and on subjects however 
common, may be the subject of copy- 
right. Jarrold v. Houlston, 3 Kay & 
J. 708, 69 Reprint 1294. 

[b] A work partly compiled and 



partly original mav be the subject 
of copyright. Lewis v. Fullarton, 2 
Beav. 6, 17 EhigCh 6, 48 Reprint 1080. 

90. Meccano v. Wagner, 234 Fed. 
912; Woodman v. Lydlard-Peterson 
Co., 192 Fed. 67 Faff 204 Fed. 921, 123 
CCA 243 (reh den 205 Fed. 900, 126 
CCA 434)]; West Pub. Co. v. Ed- 
ward Thompson Co., 176 Fed. 833. 
100 CCA 303; Boucicault v. Fox, 8 F. 
Cas. No. 1,691. 6 Blatchf. 87; Black- 
lock V. Pearson, Ltd., [1916] 2 Ch. 
376. 

[a1 Compilation from vnoopy- 
rigliiod works.>— (1) A compilation 
comprising a choice of articles taken 
from books on which the copyright 
has expired, together with its no- 
menclature, may be the subject of 
copyright. Beauchemin v. Cadieux, 
10 Que. Q. B. 266. (2) Complain- 
ant's copyright on a manual for use 
in connection with a mechanical toy 
is not invalid because of a previous 
uncopyrighted work for use in con- 
nection with such toys, where the 
uncopyrighted work did not contain 
all of the matter in the copyrighted 
book. Meccano v. Wagner, z34 Fed. 
912. 

[b] A book wldoli oonsists of a 
nocilloation of tbo conditions, at a 
l^^en moment, of a constantly 
changing subject matter, for ex- 
ample, a monthly railway guide, is et 
new work, and entitled to copyright, 
even though some of the particulars 
given may not have been altered from 
what they were at some earlier date. 
Blacklock & Co., Ltd. v. Pearson, 
Ltd., [1915] 2 Ch. 376. 

[c] Test of originality. — "The 
question is not, whether the materi- 
als which are used are entirely new, 
and have never been used before: or 
even that they have never been used 
before for the same purpose. The 
true question is, whettier the same 
plan, arrangement and combination 
of materials have been used before 
for the same purpose or for any 
other purpose. If they have not, 
then the plaintiff is entitled to a 
copyright, although he may have 
gathered hints for his plan and ar- 
rangement, or parts of his plan and 
arrangement, from existing and 
known sources. He may have bor- 
rowed much of his materials from 
others, but if they are combined in 
a different manner from what was 
in use l>efore, and a fortiori, if his 
plan and arrangement are real im- 
provements upon the existing modes, 
he is entitled to a copy-right in the 
book embodying such improvement. 
It is true, that he does not thereby 
acquire the right to appropriate to 
himself the materials which were 
common to all persons before, so as 
to exclude those persons from a fu- 
ture use of such materials; but then 
they have no right to use such ma- 
terials with his improvements super- 
added, whether they consist in plan, 
arrangement or illustrations, or com- 
binations; for these are strictly his 
own." Emerson v. Davies, 8 F. Cas. 
No. 4.436. 3 Story 768, 778. 

91. Hoffman v. Le Traunik, 209 
Fed. 376; Mutual Adv. Co. v. Refo, 76 
P^ed. 961; Bullinger v. Mackey. 4 F. 
Cas. No. 2,127. 16 Blatchf. 650; Em- 
erson V. Davies, 8 F. Cas. No. 4,436, 

3 Story 768; Jollle v. Jaques, 13 F. 
Cas. No. 7.437, 1 Blatchf. 618; Story 
V. Holcombe, 23 F. Cas. No. 13,497, 

4 McLean 306; Leslie v. Young. 



[1894]'A. C. 836. 

[a] Season for mls^— (1) "A 
mere copy or reprint of common 
materials, without novelty or value 
in their arrangement or combination, 
is not entitled to copyright as a 
compilation; for in sucn case there 
is nothing to represent authorship 
on the part of the compiler." Drone 
Copyright p 166. <2> Authorship 
lies in new matter or new arrange* 
ment. Barfleld v. Nicholson, 2 Sim. 
& St. 1, 1 EngCh 1, 67 Reprint 246. 

[b] Oolloction of roosipts for ooofc- 
ingrf— (1) A mere collection of re- 
ceipts for cooking cannot. It has been 
said, be the subject of copyright, as 
it requires no mental labor. Run- 
dell V. Murray, Jac. 311. 4 EngCh 
311, 37 Reprint 868. (2) But Mr. 
Kerr, in his treatise on Injunctions, 
says that the authorities do not sup- 
port this dictum. Kerr InJ. p 361. 
(3) And it is clearly not the law. 

92. Meccajio v. wagner, 284 Fed. 
912; Hoffman v. Le Traunik, 209 Fed. 
875; West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 883 [mod 
on other grounds 176 Fed. 833, 100 
CCA 303]. See also infra | 272. 

98. Act March 4, 1909 (35 IT. S. 
St. at L. 1075 c 320 9 6) (which pro- 
vides: 'That compilations or 
abridgement, adaptations, arrange- 
ments, dramatizations, translations, 
or other versions of works in the 
public domain, or of copyrighted 
works when produced with the con- 
sent of the proprietor of the copy- 
right in such works, or works repub- 
lished with new matter, shall be re- 
garded as new works subject to 
copyright under the provisions of 
this Act; but the publication of any 
such new works shall not afPect the 
force or validity of any subsisting 
copyright upon the matter employed 
or any part thereof, or be construed 
to imply an exclusive right to such 
use of the original works, or to se- 
cure or extend copyright in such 
original works"). 

94. Act March 4, 1909 (85 U. 8. 
St. at L. 1075 c 320 9 6). 

95. Murray v. Bogue, 1 Drew. 353, 
61 Reprint 487; Cary v. Longman, 1 
East 358, 102 Reprint 138. 7 BRC 
78; Cary v. Faden, 6 Ves. Jr. 24. 31 
Reprint 463. 

9e. Leslie v. Toung, [1894] A. C. 
336 (compilation made from pub- 
lished railway time-tables). 

fa] BsUwajr gnldew— The mere 
puoUcation in a particular order of 
time-tables which are to be found in 
the publications of the various rail- 
way companies is not sufficient to 
five rise to a claim to copyright, 
he right may, however, exist in a 
compilation of information as to 
coacn routes, ferries, and steamers. 

?>ublished in the form of an abstract 
or the use of a particular locality. 
Leslie v. Young, [1894] A. C. 386. 

97. Blacklock v. f*earson, Ltd., 
[1915] 2 (ni. 376. 

98. Trusler v. Murray Fcit Cary ▼. 
Longman, 1 East 358, 362. 102 Re- 
print 138. 7 ERC 78]. 

99. Bleisteln v. Donaldson Lith. 
Co., 188 U. S. 239, 23 SCt 298, 47 L. 
ed. 460 [rev 104 Fed. 993, 44 CCA 
2961 (dictum); Barfield v. Nicholson. 
» Sim. & St. 1. 1 EngCli 1. 67 Re- 

grint 245; Spiers v. Brown, 6 Wkly. 
:ep. 352; Beauchemin v. Cadieux, 10 
Que. K. B. 256. 22 Que. Super. 482 
[aff 31 Can. S. C. 370]. 
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ai7;^ a book of words for use in telegraphy;' a 
directory:^ trades directory headixigs;* an East India 
calendar;^ a court calendar;® biognraphical notes ;^ 
a trade* or shipping list;* a book of credit ratings ;^^ 
maps and charts ;^^ catalogues ;^^ mathematical 
tables ;^^ a book of statistics ;^^ a compilation of stock 
exchange quotations ;^° abstracts of titles to lands ;^® 
a list of hounds ;^^ a list of race horses;^* a list of 
bills of sale, deeds, etc.;^ statutory forms ;^ a com- 
pilation of the statutes of a state ;^ a digest of 
legal decisions;" a spelling book;" a book of ele- 
mentary lessons in arithmetic,^ science," or Eng- 
lish grammar;" additions, corrections, or original 
notes to an old work;^ and a compilation made 
from voluminous public documents so arranged as 



to show readily the date and order of historic 
events." 

[$ 96] f. Abridgments. A bona fide abridgment 
ip regarded as a new and original work entitled to 
copyright," unless it is itself a piracy;^ and this 
rule has been expressly declared by statute.*^ 

[% 97] g. Index or Concordance. An index to 
other works is itself a proper subject of copyright.'^ 
The same is true of a concordance." 

[$ 98] 3. Literary or Artistic Merit. Copyrights 
being granted under the constitutional grant of 
power "to promote the progress of science and the 
useful arts,"^ it has frequently been said or de- 
cided that the work copyrighted must be useful," 
and must possess literary or artistic merit,'® in order 



1. Kelly V. Morris, L. K. 1 Eq. 
697, 7 BRC 192- Liewls v. Pullarton, 
2 Beav. 6. 17 BngCh 6, 48 Reprint 
1080. 

&. Airer V. Peninsular, etc.. Steam 
Nav. Co.. 26 Ch. D. 637. 

3. See Infra 9 130. 

Tiifrl»gwn«Lt of dlreotoxies see in- 
fra|808. 



4b Lamb v. Evans. [18921 3 Ch. 
462 [app dism [1893] 1 Oh. 218] 
(classified trade directory). 



a. Matthewson v. Stockdale, 12 
Ves. Jr. 270, 83 Reprint 108. 

•There Is, however, no contention 
between these parties for a copyright 
in an East India Calendar; which 
certainly is not a subject of copy- 
right. But if a man, from his situ- 
ation havin|r access to the repositor- 
ies in the India House, has by con- 
siderable expense and labour pro- 
cured with correctness all the names 
and appointments on the Indian Es- 
t&bllsnment, he has a copyrigrht in 
that individual work; which has cost 
him considerable expence and labour; 
and employed him at a loss in other 
respects; though there can be no 
copyright in an India Calendar, gen- 
erally.'^ Matthewson v. Stockdale. 12 
Ves. Jr. 270, 276, 33 Reprint 103. 

6. Longman v. Winchester. 16 
Ves. Jr. 269, 33 Reprint 987. 

7. James Nisbet & Co., Ltd. v. 
Oolf Agency. 28 T. L. R. 370. 

8. Cornish v. Upton, 4 L. T. Rep. 
N*. S. 862. 

9. Maclean v. Moody, 20 Dec. Ct. 
S«ss. (2d ser) 1164. 

10. See infra S 129. 

11. See infra f 9 112, 113. 
la. See infra | 140. 

13. McNeill v. Williams, 11 Jur. 
344; Baily v. Taylor, 1 Russ. & M. 
73, 6 EngCh 78. 39 Reprint 28: King 
v. Reed [cit Hogg v. Kirby, 8 Ves. 
Jr. 216. 228. 82 Reprint 336]. 

14. National Tel. News Co. v. 
Western Union Tel. Co., 119 Fed. 
294. 56 CCA 198, 60 LRA 805; Scott 
v. Stamford, L. R. 3 £q. 718; Mac- 
lean v. Moody, 20 Dec. Ct. Sess. (2d 
ser) 1154: Walford v. Johnston, 9 
Dec. Ct. Sess. (2d ser) 1160. 

"There are numerous cases which 
hold that any compilation or any 
table of statistics which are the re- 
sult of the author's Industry, and 
which are gathered at his expense, 
cannot be bodily used by an in- 
fringer." Egbert V. Greenberg, 100 
Fed. 447, 460 [quot American Trot- 
tinsT Register Assoc, v. Oocher. 70 
Fed. 2871. 

16. See infra fi 128. 

16. See infra { 181. 

17. Cox V. Land. etc.. Journal Co., 
L. R. 9 Eq. 324. 

18. Egbert v. Greenberg, 100 Fed. 
447. 448 ^"official form chart"); 
American Trotting Register Assoc. 
V. Gocher. 70 Fed. 237 (list of trot- 
ters and pacers with record of 2.30 
or better); Weatherby v. Interna- 
tional Horse Agency and Ex- 
change. Ltd.. [1910] 2 Ch. 297 
("General Stud Book,'^ giving list of 
brood mares at the stud). 

[a] A list of lisood mATM irtth 
ta&alr BiMs or a list of stallions with 
daughters at the stud is not such a 
bare list of names as to be incapa- 



ble of copyright. Weatherby v. In- 
ternational Horse Agency and E2z- 
change. Ltd.. [19101 2 Ch. 297. 

[b] An ''oftolai form oliart,^ 
whicn consists of a list of race 
horses, and a compilation of facts 
and statistics relating to the per- 
formances of such horses on the 
track, is a proper subject of protec- 
tion by copyright. Egbert v. Green- 
berg, 100 Fed. 447. 448. 

19. Gate v. Devon, etc.. Constitu- 
tional Newspaper Co., 40 Ch. D. 500; 
Trade Auxiliary Co. v. Middlesbor- 
ough, etc.. Tradesmen's Protection 
Assoc, 40 Ch. D. 425. 

[a] Xeasoa for nil«^ — "These lists 
are in some sense original publica- 
tions; that is to say, that the author 
of them, or the composer of them 
as he is called In sect. 18, has be- 
stowed some brainwork upon them, 
and that they are not a mere collec- 
tion of copies of public documents. 
If they had been such mere collec- 
tions there might have been some 
question, but there has been an 
abridgment and mental work and an 
amount of labor which entitles the 
author of the work or the composer 
of it — for I take those two words to 
mean the same thing — to a copy- 
right." Trade Auxiliary Co. v. Mid- 
dlesborough, etc.. Tradesmen's Pro- 
tective Assoc, 40 Ch. D 426, 435. 

ao. See infra S 138. 

ai. See infra § 135. 

23. See infra S 186. 

S3. Lennle v. PiUans, 5 Dec. Ct. 
Sess. (2d ser) 416. 

84. Emerson v. Davies. 8 F. Cas. 
No. 4.436. 3 Story 768. 

S& Jarrold v. Houlston, 8 Kay & 
J. 708. 69 Reprint 1294; Jarrold v. 
Heywood. 18 Wkly. Rep. 279. 

861 Greene v. Bishop, 10 F. Cas. 
No. 5,763. 1 Cliff. 186. 

87. Gray v. Russell. 10 F. Cas. No. 
5.728, 1 Story 11; Lawrence v. Dana, 
14 F. Cas. No. 8,136. 4 Cliff. 1; Mason 
V. Murray, Dick. 636. 21 Reprint 378 
(Gray's Poems); Cary v. Longman, 1 
East 358, 102 Reprint 188; Moffat v. 
Gill. 86 L. T. Rep. N. S. 465 [rev 84 
L. T. Rep. N. S. 452] (annotated 
edition of Shakespeare); Black v. 
Murray, 9 Macph. S. L. 341; Hotten 
V. Newsagents' Co., 1 Seton 245; 
Tonson v. Walker, 3 Swanst. 672, 
36 Reprint 1017 [cit Millar v. Taylor, 
4 Burr. 2308, 2325, 98 Reprint 201; 
Cary v. Longman. 1 East 358, 860, 
102 Reprint 188] ("Paradise Lost" 
with Dr. Newton^s notes); Hutchins 
V. Sheard, [1881] W. N. 20. 

88. Hanson v. Jaccard Jewelry 
Co., 32 Fed. 202. 

88. Gyles v. Wilcox, 2 Atk. 141. 
26 Reprint 489, 7 ER(!! 95; Bell v. 
Walker, 1 Bro. Ch. 461. 28 Reprint 
1236; D'Almaine v. Boosey. 4 L. J. 
Exch. 21; Tonson v. Walker. 8 
Swanst. 672, 36 Reprint 1017. 

"An abridged edition of a book is 
protected by a copyright independ- 
ent of that in the original work, if 
the substance of the original work is 
expressed in language substantially 
different, so that the abrigment is 
the result of Intellectual effort and 
not mere copying." 8 Halsbury L. 
Eng. p 146. 



80. See supra § 91 text and note 
68. 

AbzidgniMit Ml an iafrlngemeat 
see infra | 804. 

81. Act March 4. 1909 (86 U. S. 
St. at L. 1075 c 820 § 6). 

38. Banker v. Caldwell, 8 Minn. 
94; Blacklock v. Pearson. Ltd., [1916] 
2 Ch. 876. 

"Indexes to works may be copy- 
righted. An index to the Constitu- 
tion of the United States, or the Holy 
Bible, may be a very valuable con- 
tribution to the number of literary 
productions. Certainly any one who 
has examined (Truden's Concordance 
of the Bible would never deny to 
him the fame of having conferred 
upon the world a work of inestima- 
ble value, yet it Is but an index after 
all." Banker v. Caldwell. 8 Minn. 94. 

[a] mill* am^aO^— '*Under the 
present Copyright Act. copyright 
subsists in every original literary 
work.' which term includes compila- 
tions; so that I suppose the list of 
names which forms or is contained 
in the index to Bradshaw is entitled 
to copyright as much as any other 
part of the publication." Blacklock 
V. Pearson, Ltd., [1916] 2 Ch. 376. 
381. 

XbAsk mi a& lafMagemeBt see in- 
fra 9 806. 

33. Banker v. Caldwell, 3 Minn. 
94 [quoted i^upra note 32]. 

34k See supra 9f 71, 86. 

86. Barnes v. Miner, 182 Fed. 480; 
and cases infra this section. See 
also supra | 85. 

fa] Btago produotioiui^— "Every- 
thing put on the stage or intended 
for the stage is not the subject of a 
copyright. It may be amusing and 
entertaining to many, but this fact 
does not show it to be a production 
tending 'to promote the progress of 
science and useful arts,' and, if it 
lacks those elements in a substan- 
tial degree, it is not within the pur- 
view of the statute, which is not 
supposed to transcend the Constitu- 
tion of the United States." Barnes 
V. Miner, 122 Fed. 480, 493. 

86. Barnes v. Miner, 122 Fed. 480: 
J. L. Mott Iron Works v. Clow, 82 
Fed. 816. 27 CCA 250: Amber g File, 
etc., Co. V. Smith, 82 Fed. 814, 27 
CCA 246 raff 78 Fed. 479]; Lamb 
V. Grand Rapids School Furniture 
Co., 89 Fed. 474. 

[a] Xndeaced letter flle^— An in- 
dexed letter file is not copyrightable 
because the contrivance is not a 
book. Amberg File, etc., Co. v. Shea. 
78 Fed. 479 [afl 82 Fed. 314. 27 CCA 
2461. 

I b] Mode of mllng a book. — Copy- 
right was claimed in a cricket scor- 
ing sheet Vice-chancellor Mallng 
held that it was not a fit subject of 
copyright, partly because it was not 
new. but also because "to say that a 
particular mode of ruling a book 
constituted an object for a copy- 
right is absurd." Page v. Wisden. 
20 L. T. Rep. N. S. 436, 436. See also 
Baker v. Selden, 101 U. S. 99. 25 L. 
ed. 841 (system of book-keeping). 

[c] BaUway tickat#— (1) Under the 
Copyright Act of the Dominion of 
Canada it has been held that a rail- 
way ticket is not a proper subject of 
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to be a proper subject of copjrright ;^^ and it has 
also been said that eop3rrights are for the encour- 
agement of learning and not for the encouragement 
of mere industry unconnected with learning and the 
sciences.^^ On the other hand, high authority has 
denied the existence of any requirement of literary 
or artistic excellence in a work otherwise within 
the terms of the statute;'* and, in any event, a very 
slight degree of literary or artistic merit, or any 
substantial contribution to useful knowledge or to 
the arts, is sufficient to support a copyright.*^ The 



purely commercial or business character of a com- 
position or a compilation does not oust the right to 
protection of copyright, if time, labor, and experi- 
ence have been devoted to its production.^^ Defend- 
ant 's desire to copy has been deemed to show the 
value and utility of the work copied.^^ 

[i 99] 4. Morality and Legality. On the ground 
that the law will not lend its aid to protect the 
author or the owner of an unlawful production,^ 
no copyright can be acquired in a work which is of 
an indecent or immoral character,^ or which is 



copyright. In the course of dellv- 
erfniT the opinion the court Inquires: 
"What is the literary property to be 

Erotected in this ticket?" Griffln v. 
[ingston, etc., R. Co., 17 Ont. 660. 
666. (2) But in the later case of 
Church V. Linton. 26 Ont. 131, 134. 
Chancellor Boyd says: "I do not go 
with the limitation suggested in 
Griffln v. Kingston, etc., R. Co.. su- 
pra, that the legislation is to be ap- 
plied, having regard to literary merit 
as an ingredient." 

37. Advertlsemeiitfl, price lists* 
oatalogiMS. etc.. as subjects of copy- 
right see infra 8 140. 

ZAhelfl as subject of copyright see 
infra 8 141. 

IflUirMt quotatlcnui and news Ittms 
see infra f 128. 

irewB and nawapapeni as subjects 
of copyright see infra 8 102. As sub- 
ject of common-law property see su- 
pra 8 21. 

38. Clayton v. Stone, 6 F. Cas. 
No. 2,872, 2 Paine 382 [quot Barnes 
V. Miner, 122 Fed. 480] ; Griffln v. 
Kingston, etc., R. Co., 17 Ont. 660, 
665. 

"Thus we see that the object and 
principle underlying the legislation 
and the Judicial interpretation of the 
legislation from Queen Anne's time 
to the present Is to protect, advance, 
and encourage learning and art; and 
not, unless It be casually and indi- 
rectly, to promote or assist progress 
in mechanical or industrial appli- 
ances or inventions, as to which the 
law makes beneficial provision other- 
wise." Griffln V. Kingston, etc., R. 
Co.. supra. 

[a] Bvla applied. — "The act in 
question was passed in execution of 
the power here given, and the object, 
therefore, was the promotion of 
science; and it would certainly be 
a pretty extraordinary view of the 
sciences to consider a daily or weekly 
publication of the state of the mar- 
ket as falling within any class of 
them. They are of a more fixed, per- 
manent and durable character. The 
term science cannot, with any pro- 

Sriety, be applied to a work of so 
uctuating and fugitive form as that 
of a newspaper or price-current, the 
subject-matter of which is dally 
changing, and is of mere temporary 
use. Although great praise may be 
due to the pTaintiffs for their Indus- 
try and enterprise in publishing this 
paper, yet the law does not contem- 
plate their being rewarded in this 
way; it must seek patronage and pro- 
tection from its utility to the punlic 
and not as a work of science. The 
title of the Act of Congress is for 
the encouragement of learning, and 
was not intended for the encourage- 
ment of mere industry, unconnected 
with learning and the sciences." 
Clayton v. Stone, 5 F. Cas. No. 2,872, 
2 Paine 382. 892. 

39. Drury v. Ewlng. 7 F. Cas. No. 
4,095, 1 Bond 540; Kenrlck v. Law- 
rence, 25 Q. B. D. 99; HoUinrake v. 
Truswell, [18941 3 Ch. 420; Manle v. 
Junior Army, etc., Stores, 21 Ch. D. 
869- Collis v. Cater, 78 L. T. Rep. 
N. S. 613; Maclean v. Moody, 20 Dec. 
Ct. Sess (2d ser) 1154; Church v. Lin- 
ton, 25 Ont. 131. 

[a] A dTMimakar'B diart was the 
proper subject of copyright. "It is 
clearly no objection to the validity 
of her copyright, that h'er produc- 
tion does not claim a standing as a 



work of great literary merit. The 
statute does not make this a neces- 
sary element of a legal copyright: 
and it is well known there are works 
of great practical utility, having no 
pretension to literary merit, which 
are yet within, not only the words, 
but the scope and design of the stat- 
ute." Drury v. Ewlng, 7 F. Cas. No. 
4,096, 1 Bond 540. 648. 

40. Bleisteln v. Donaldson Llth. 
Co., 188 U. S. 239. 250. 23 SCt 298, 
47 L. ed. 460 [rev 104 Fed. 993, 44 
OCA 296]; Hipgins v. Keuffel, 140 
U. S. 428, 11 SCt 731. 85 L. ed. 470; 
Baker v. Selden, 101 U. S. 99, 25 L. 
od. 841; Stecher Lith. Co. v. Dunston 
Llth. Co.. 233 Fed. 601; Atlas Mfg. 
Co. V. Street. 204 Fed. 398, 122 CCA 
568, 47 LRANS 1002; National Cloak, 
etc., Co. V. Kaufman, 189 Fed. 215, 
219; Heln v. Harris, 175 Fed. 876 
[aff 183 Fed. 107, 106 CCA 399]; Na- 
tional Tel. News Co. v. Western 
Union Tel. Co.. 119 Fed. 294. 297. 60 
LRA 805; J. L. Mott Iron Works v. 
Clow, 82 Fed. 816, 27 CCA 250 [aff 
72 Fed. 168]; Henderson v. Tompkins. 
60 Fed. 758; Daly v. Webster, 66 Fed. 
483, 4 CCA 10 [app dlsm 163 U. S. 
155, 16 set 962. 41 L. ed. 112]; Lamb 
V. Grand Rapids School Furniture 
Co.. 39 Fed. 474; Schumacher v. 
Schwencke, 25 Fed. 466, 23 Blatchf. 
873; Yueneling v. Schlle. 12 Fed. 97. 
20 Blatchf. 462; Ehret v. Pierce, 10 
Fed. 553, 18 Blatchf. 302; Daly v. 
Palmer, 6 F. Cas. No. 8,552, 6 Blatchf. 
256; Drury v. Ewlng. 7 F. Cas. No. 
4.095, 1 Bond 640; Folsom v. Marsh. 
9 F. Cas. No. 4.901, 2 Story 100; 
Lawrence v. Cupples, 15 F. Cas. No. 
8,135; Richardson v. Miller, 20 F. 
Cas. No. 11,791; Walter v. Lane, 
[1900] A. C. 589, 2 BRC 312; Ken- 
rick V. Lawrence, 26 Q. B. D. 99; 
Cobbett V. Woodward. L. R. 14 Eq. 
407; Church v. Linton. 25 Ont. 131 
[dis from Griffln v. Kingston, etc., 
R. Co.. 17 Ont. 660]; Beuilac v. Si- 
mard, 39 Que. Super. 97 [afT 39 Que. 
Super. 617]. 

"Courts will not undertake to as- 
sume the functions of critics or to 
measure carefully the degree of orig- 
inality, or literary skill or train- 
ing involved." National Cloak, etc., 
Co. V. Kaufman. 189 Fed. 215. 219. 

"The least pretentious picture has 
more originality in it than director- 
ies and the like, which may be copy- 
righted." Bleisteln v. Donaldson 
Lith. Co., 188 U. S. 239, 350. 23 SCt 
298, 47 L. ed. 460 [rev 104 Fed. 993, 
44 CCA 2961. 

[a] '<Wlilla th« pvliUo taste etm- 
tlBUMi to glTa p^onniarT Talne to a 
composition of no artistic excellence, 
the court must continue to recognize 
the value so created. Certainly the 
qualifications of Judges would have 
to be very different from what they 
are if they were to be constituted 
censors of the arts." Heln v. Harris, 
175 Fed. 875, 877 [aff 183 Fed. 107. 
105 CCA 399]. 

[b] "irick OarUr^ d«taotlT» stor- 
IM, although not of the highest class 
of literature, are proper subjects of 
copyright. Atlas Mfg. Co. v. Street. 
204 Fed. 398, 122 CCA 668, 47 LRANS 
1002. 

[c] Toy aoldlMV made of u«tal 
may have sufflclent artistic merit to 
be copyrightable under the Sculpture 
Copyright Act 1814 (54 Geo. Ill c 
56), although ordinary tin soldiers 
are not copyrightable for lack of 



artistic merit. Britain v. Hanks. 86 
L. T. Rep. N. S. 765. 

[d1 Topioal Mmgw— A topical song 
was held to possess sufficient literary 
merit and originality to be the sub- 
ject of copyright. Henderson v. 
Tompkins, 60 Fed. 768. 

[eT PaiiM^blat AeaozlptlTe of moOt 
of aaverttgfng. A pamphlet describ- 
ing a new method of using coupons 
for the purpose of advertising was 
held to be a proper subject of copy- 
right. Mutual Adv. Co. v. Refo. 76 
Fed. 961. 

[f] Olxonfl posteni are copsrxlclit- 
aloal^Bieisteln v. Donaldson Lith. 
Co., 188 U. S. 239, 23 SCt 298, 47 L. 
ed. 460 rrev 104 Fed. 993. 44 CCA 
296 (afr 98 Fed. 608)]. 

[g] Piotoxlal lUiutratloiis^'Tt 
would be a dangerous undertaking 
for persons trained only to the law 
to constitute themselves final Judges 
of the worth of pictorial illustra- 
tions, outside of the narrowest and 
most obvious limits. At the one ex- 
treme some works of genius would 
be sure to miss appreciation. Their 
very novelty would make them repul- 
sive until the public had learned the 
new language in which their author 
spoke. It may be more than doubted, 
for instance, whether the etchings of 
Goya or the paintings of Manet 
would have been sure of protection 
when seen for the first time. At the 
other end, copyright would be denied 
to pictures wnlch appealed to a pub- 
lic less educated than the Judge. Tet 
if they command the interest of any 
public, they have a commercial value 
— it would be bold to say that they 
have not an aesthetic and educational 
value — and the taste of any public 
is not to be treated with contempt 
It is an ultimate fact for the mo- 
ment, whatever mav be our hopes 
for a change." Bleisteln v. Don- 
aldson Lith. Co., 188 U. S. 289, 251. 
23 SCt 298, 47 L. ed. 460 [rev 104 
Fed. 993. 44 CCA 296]. 

41. Bleisteln v. Donaldson Llth. 
Co., 188 U. S. 239, 23 SCt 298. 47 L. 
ed. 460 [rev 104 Fed. 998. 44 CCA 
296]- National Cloak, etc., Co. v. 
Kaufman. 189 Fed. 216; National 
Tel. News Co. v. Western Union Tel 
Co., 119 Fed. 29. 66 CCA 198. 60 
LRA 806; Maple v. Junior Army, 
etc., Stores, 21 Ch. D. 369; Collis v. 
Cater, 78 L. T. Rep. N. S. 613; Church 
V. Linton, 24 Ont. 131 [dist Griffln v. 
Kingston, etc., R. Co., 17 Ont. 660]. 

4SI. Bleisteln v. Donaldson Lith. 
Co.. 188 U. S. 239, 252. 28 SCt 298, 
47 L. ed. 460 (where, speaking of cir- 
cus posters, the court said: "That 
these pictures had their worth and 
their success is sufficiently shown by 
the desire to reproduce them without 
regard to the plaintlfTs rights"): 
Church V. Linton, 26 Ont. 131, 136 
(where the court said: "That the 
papers must be of some merit and 
utility would seem to be proved by 
the defendant's willingness to ab- 
stract or convey various passages In 
them so as to form parts of his rival 
advertisements"). 

43. Vacleaa naads aa a defenit 
see infra I 390. 

44. Hofifman v. Le Traunik. 209 
Fed. 375; Barnes v. Miner. 122 Fed. 
480; Bleisteln v. Donaldson Lith. Co.. 
98 Fed. 608 [rev on other grounds 
188 U. S. 239, 23 SCn 298, 47 L. ed. 
460]; Broder v. Zeno Mauvais Music 
Co., 88 Fed. 74; Martinetti v. Ma- 
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otherwise illegal,** as a libel,*® a blasphemy,*^ or a 
mere gambling device or instrumentality.** But the 
illegality or immorality must be inherent in the 
work; the mere fact that the work may be used for 
an unlawful purpose will not deprive it of the right 
to protection.*^ So the mere introduction of an in- 
decent word in a song will not vitiate the copyright 
in sueh a sense as to put the whole musical com- 
position into the public domain; the courts will 
simply refuse relief against infringement so long 
as such word is retained in the song, and the ille- 
gality may be purged by omitting the word.^ By 
analogy it has been held that a work put forth with 
a false ascription of authorship,*^ or otherwise seek- 
ing to defraud the public and acquire a circulation 



by sailing under false colors is not entitled to copy- 
right protection.*^ Advertisements which are mis- 
leading and contain untrue statements are not copy- 
rightable, and use thereof is not an infringement of 
copyright.** 

Infringing works. The view has been suggested 
that the copyright on a work which is an infringe- 
ment of another work will be protected in so far as 
the work is original. But this is very doubtful.** 

[$ 100] 5. Domestic Mannfactnre. Where the stat- 
ute does not so require, it is not necessary that the 
work copjrrighted shall be of domestic manufacture.** 
But by the so-called ** International Copyright Act" 
of 1891,*® which for the first time admitted to cojpy- 
. right the works of nonresident alien authors,*^ it 



guire, 16 F. Cas. No. 9,173. 1 Abb. 
S6S; Shook v. Daly. 49 HowPr (N. 
T.) 366; Baschet v. London Illustra- 
ted standard Co., [1900] 1 Ch. 73; 
Stockdale v. Onwhvn. 6 B. & C. 173. 
11 ECL 416. 108 Reprint 65. 2 C. & 
P. 163. 12 ECL. 506; Du Bost v. 
Beresford, 2 Campb. 511; Fores v. 
Johnes, 4 Esp. 97; Lawrence v. Smith, 
Jftc 471, 4 EngCh 471, 37 Reprint 
m; Byron v. Dugdale. 1 L. J. Ch. 

0. S. 239 (where a doubt existed as 
to the character of the work, and 
the court dissolved an ex parte in- 
junction, leaving plaintiff to assert 
his legal rle^hts by action); Southey 
V. Sherwood, 2 Merlv. 435, 36 Reprint 
1006; Walcot v. Walker, 7 Ves. Jr. 

1, 32 Reprint 1. 

[a] Xiidec«at son^w— ''I am of the 
opinion that the word •hottest/ as 
used in the chorus of song 'Dora 
Dean,' has an indelicate and vulgar 
meaning, and that for that reason 
the song cannot be protected by 
copyright. This decision will, how- 
ever, not prevent the complainants 
from republishing their song, and, 
by omitting the objectionable word, 
thus to secure a valid copyright 
therefor. In fact, it appeared in evi- 
dence that the complainants had 
since been publishing the song 'Dora 
Dean' in this form. It results from 
what has been said that, while the 
complainants are undoubtedly en- 
titled to a copyright for the melody 
of the song 'Dora Dean,' yet they 
are not entitled to a copyright of 
ihe song with the objectionable word 
in the composition. The bill will 
therefore have to be dismissed." 
Broder v. Zeno Mauvais Music Co., 88 
Fed. 74. 79. 

[b Xmmoral dramatlo pxodnotioii. 
-7 'From this it expressly appears 
that the Constitution did not intend 
that Congress should pass laws to 
promote immorality, or anything ex- 
cept science and the useful arts. 
For this reason an instrument or in- 
vention expressly designed to facili- 
tate the commission of crime, as 
murder, burglary, forgery, or counter- 
feiting, however ingenious, would not 
be entitled to be patented. So a real 
dramatic composition, if grossly In- 
decent, and calculated to corrupt the 
morals of the people, would not be 
Jf'Wtled to a copyright. Such an ex- 
niDltion neither 'promotes the prog- 
ress of science or the useful arts,' 
but the contrary. The Constitution 
does not authorize the protection of 
such productions, and Cfongress can- 
not be presumed to have intended to 
^ve gone beyond their power to 
ffve them such protection." Barnes 
J. Miner, 122 Fed. 480, 490 [quot 
Martinetti v. Maguire, 16 F. Cas. No. 
9.178, 1 Abb. 856, 3631. But see Hage- 
nS^ Yi Springer, 110 Fed. 374, 49 
fCA ^6 raff 189 U. S. 505, 23 SCt 
849. 47 L. ed. 921] (where litho- 
graphs advertising the "Black 
Lrook' were protected, and penalties 
lor Infringement were recovered). 

[c] Xmmoral book^— No action can 
be maintained to recover damages for 
JOBS sustained by the publication of 
a copy of a book which had been 
nrst published by plaintiff, it appear- 



ing that the work which professed 
to be a history of the amours of a 
courtesan, contained in some parts 
matter highly indecent, and in oth- 
ers matter of a slanderous nature on 
persons named in the work. Stock- 
dale V. On why n, 5 B. A C. 173, 11 
ECL 416, 108 Reprint 66, 2 C. & P. 
163, 12 ECL 506. See Glyn v. West- 
ern Feature Film Co., [1916] W. N. 
Pt II 6 (novel "Three weeks," deal- 
ing with a sensual adulterous in- 
trigue, held not entitled to protec- 
tion). 

45. Hoffman v. Le Traunik, 209 
Fed. 375: Hlme v. Dale [clt Clementi 
V. Golding, 11 East 244, 103 Reprint 
998] (sedition); Southey v. Sher- 
wood. 2 Meriv. 435, 35 Reprint 1006 
(sedition). 

46. Baschet v. London Illustrated 
Standard Co., [19001 1 Ch. 78; Hlme 
v. Dale, 2 Campb. 27 note; Fores v. 
Johnes, 4 Esp. 97- Walcot v. Walker, 
7 Vee. Jr. 1, 82 Reprint 1. 

47. Cowan v. Milbourn, L. R. 2 
Exch. 230; Murray v. Benbow, Jac. 
474 note, 4 EngCh 474 note, 37 Re- 

Srint 929 note; Lawrence v. Smith, 
ac. 471, 4 EngCh 471, 37 Reprint 
928; Burnett v. Ch^twood [cit South- 
ey V. Sherwood, 2 Meriv. 435, 441, 35 
Reprint 1006]. 

[a] Xvla appU«d^— An injunction 
restraining the publication of a pi- 
rated edition of Lord Byron's "Cain" 
was refused, for the reason that the 
chancellor doubted whether the poem 
was not ''intended to vilify and bring 
Into discredit that portion of Scrip- 
ture history to which it relates." 
Murray v. Benbow, Jac. 474 note, 4 
EngCh 474 note, 87 Reprint 929 note, 
4 St. Tr. N. S. 1409. 

Blaspliemy geaerally see Blas- 
phemy 8 C. J. 1117. 

48. Egbert v. Greenberg. 100 Fed. 
447, 448 ("official form chart"); Rich- 
ardson V. Miller. 20 F. Csls. No. 11,791. 

49- Egbert v. Greenberg. 100 Fed. 
447; Richardson v. Miller, 20 F. Cas. 
No. 11,791. 

[a] Flaylnir cards. — The fact that 
playing cards may be used by per- 
sons to violate the laws against 
gambling does not of Itself deprive 
them of the protection of the law. 
Richardson v. Miller, 20 F. Cas. No. 
11,791. 

[b] ''Official farm oluurt." — It has 
been held that an "official form 
chart" which is of value to persons 
engaged in the breeding, trading, 
and raising of horses is a proper 
subject of copyright, although the 
chart may also bo used by persons 
who bet on horse races. Egbert v. 
Greenberg. 100 Fed. 447. 448. 

50. Broder v. Zeno Mauvais Music 
Co., 88 Fed. 74. 

Bl. Wright v. Tallls, 1 C. B. 893, 
50 ECL 893, 135 Reprint 794 [appr 
Davles v. Bowes. 209 Fed. 53]. 

[a] ZUmitratioxL^ — Where plaintiff 
published a religious work, and on 
the title page and in a preface rep- 
resented that the work was a trans- 
lation from the German by one 
Sturm, a German writer whose 
works had been translated into the 
English language and were highly 
valued and esteemed by the Britlsn 



public, and the work published by 
plaintiff was not one of Sturm's 
writings, but was an original work 
written in English by a person who 
had been employed by plaintiff for 
that purpose, it was held that plain- 
tiff could not have any copyright in 
the publication, and consequently 
could not maintain an action against 
defendants for piracy. Tindal, C. J., 
In delivering the opinion of the court, 
said: "The cases in which a copy- 
right has been held not to subsist 
where the work is subveraive of good 
order, morality, or religion, did not 
Indeed bear directly on the case be- 
fore us; but they have this analogy 
with the present inquiry — ^that they 
prove that the rule which denies the 
existence of copyright in those cases, 
is a rule established for the benefit 
and protection of the public. And 
we think the best protection that the 
law can afford to the public against 
such a fraud as that laid open by 
thia plea, is, to make the practice 
of it unprofitable to its author." 
Wright V. Tallls. 1 C. B. 893, 907, 50 
ECL 893. 135 Reprint 794. 

Da vies v. Bowes. 209 Fed. 53 



fafl! 219 Fed. 178, 134 CCA 6621; 
Wright V. Tallls, 1 C. B. 893, 50 ECL 
893, 135 Reprint 794; Hayward v. 
Lely. 66 L. T. Rep. N. S. 418; Seeley 
V. Fisher. 11 Sim. 581, 34 EngCh 581, 
59 Reprint 998; Slingsby v. Bradford 
Patent Truck, etc., Co.. [1905] W. N. 
122. 

[a] Fiotloa jauLBquMnUilng tm fact 
In the form of a newspaper report la 
not copyrightable. Davies v. Bowes, 
209 Fed. 53. 56 [afl 219 Fed. 178, 134 
CCA 552] (where the court said: "In 
my Judgment the reasoning of Wright 
V. Tallls. 1 C. B. 893. 60 ECL 893, 
135 Reprint 794, is applicable. There 
a publisher pretended that a copy- 
righted work was a translation from 
a well-known foreign writer. It was, 
on the contrary, an original product 
by a native. It was held, and I 
think rightly held, that such pre- 
tense vitiated the copyright. The pre- 
tense here was for the purpose of 
attracting attention and lending in- 
terest to an alleged occurrence which 
If told as fiction would have been 
tawdry and unconvincing"). 

trnfalr competltloB in books and 
publicatioiui see Trade-Marks, Trade- 
Names, and Unfair Competition [88 
Cyc 831]. "^ 

53. Stone v. Dugan Piano Co., 220 
Fed. 837, 136 CCA 583; Slingsby v. 
Bradford Patent Truck Co., [1905] 
W. N. 122 (where an Illustrated cata- 
logue was denied protection because 
It falsely represented that the arti- 
cles depicted were patented by plain- 
tiff, and that plaintiff occupied the 
whole of certain pictured buildings). 

B4* See supra $ 91 text and note 63. 

trnclean hands as a defsnse see 
Infra § 390. 

65. Hills V. Hoover, 136 Fed. 701: 
Oliver Ditson Co. v. Littleton. 67 
Fed. 905. 15 CCA 61 [aff 62 Fed. 597]. 

66. U. S. Rev. St. fi 4956, aS 
amended by Act March 3, 1891 (26 
U. S. St. at L. 1107). 

57. Oopyrights by nonresldtnt 
aliens see infra § 158. 
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was provided that in the case of (1) a book, (2) a 
photograph, (3) a ehromo, or (4) a lithograph, the 
two copies of the same required to be deposited in 
the copyright office as a condition of obtaining copy- 
right therein,"* "shall be printed from type set 
within the limits of the United States, or from plates 
made therefrom, or from negatives, or drawings on 
stone made within the limits of the United States, 
or from transfers made therefrom," and during the 
existence of such copyright the importation of any 
book, chromo, lithograph, or photogp'aph, or any 
edition or editions thereof, or any plates of the 
same, not made in accordance with such manufac- 
turing requirement, was prohibited, with certain lim- 
ited ezceptions.'^^ These provisions were limited to 
the four specified classes of copyrighted works.*^ 
They did not apply to musical compositions, because 
these form a distinct copyright class, and hence are 



not "books" within the meaning of this clause;*^ 
ond for the same reason, dramatic compositions, 
although printed in book form,*^^ and prints** did 
not need to be printed from type set, or plates made, 
within the United States to be entitled to copy- 
right. Depositing copies printed from type set 
within the Philippine Islands is not a compliance 
with this statute.** 

The act of 1909 largely extended the scope of 
the requirements of domestic manufacture, and with 
negligible exceptions requires copyrighted books, 
lithographs, and photo-engravings to be produced 
by processes wholly performed within the limits of 
the United States.* Importation of works not pro- 
duced in accordance with the domestic manufactur- 
ing requirements is prohibited.** The statutory 
phrases "separate lithographs or photo-engrav- 
ings,"*^ and "where in either case the subjects 



68. See infra Sf 205-208. 

69. Act March 3. 1891 (26 U. S. St. 
at L.. 1106 c 665 fi 3). 

[a] Obaracter of ooplM deposited. 

—It was necessary to a valid copy- 
rlgrht under U. S. Rev. St. I 4966, as 
amended 26 U. S. St. at L. 1107, that 
the copies deposited with the libra- 
rian of congress shall be printed 
from type set in the United States, 
or from plates made therefrom. Os- 
arood v. A. S. Aloe Instrument Co.. 69 
Fed. 291. 

60ii Hervieu v. J. S. Oirilvle Pub. 
Co.. 169 Fed. 978; Hills v. Austrich. 
120 Fed. 862* Oliver Ditson Co. v. 
Littleton. 67 Fed. 905. 16 CCA 61 [aff 
62 Fed. 6971. 

61. Oliver Ditson Co. v. Littleton, 
67 Fed. 905. 16 CCA 61 [aff 62 Fed. 
597] (where it was held that the re- 
quirement that the two copies re- 
?iuired to be deposited shall be manu- 
actured in the United States did not 
apply to musical compositions, al- 
tnouerh published in book form or 
made by lithographic process). 

ea. fiervieu v. J. S. Ogllvie Pub. 
Co., 169 Fed. 978. 

[a] Beason for mle. — "From the 
foregoing language. It Is apparent 
to me that Congress did not Intend 
to include 'dramatic or musical com- 
positions' as a 'book.' The proviso 
leaves out map, chart, dramatic, or 
musical compositions, engraving, cut. 
print, or photograph, painting, draw- 
ing, statue, statuary, or model design 
for a work of fine arts. All these 
seem to have been purposely omitted 
from the list of those articles for 
which the type must be set, or plates 
and drawings made, in the United 
States. The act provides for the 
printing of the whole list. It was 
self-evident to Congress, as It Is to 
everybody, that dramatic composi- 
tions, if printed, must be upon sheets 
of paper known bv bookmakers as 
signatures, and these signatures 
must be folded, thus making what 
may be called a 'book'; but Congress 
especially eliminated both musical 
and dramatic compositions from be- 
ing classified as a book. Congress 
twice designated, in the same sec- 
tion, map, chart, dramatic or musical 
composition, engraving, cut. and 
print as independent of the word 
'book,' as therein used. It has often 
been held that a specific designation 
of any article in the legislative en- 
actment excludes It from general 
terms contained in the same act." 
Hervieu v. J. S. Ogilvle Pub. Co., 169 
Fed. 978. 981. 

63. Hills V. Hoover. 136 Fed. 701; 
Hills V. Austrich, 120 Fed. 862. 

fa] Plotiirefl printed in snooasslTe 
ooloni firom metal plates, from which 
part of the metal has been cut so as 
to leave portions thereof in relief, 
were entitled to copyrights as* 
"prints." and were not within the 
proviso requiring domestic manufac- 
ture because not "printed from draw- 



ings on stone." Hills v. Hoover, 136 
Fed. 701; Hills v Austrich. 120 Fed. 
862, 863. 

64b "Typesetting in Philippine Isl- 
ands." 25 Op. Atty.-Gen. 26. Copy- 
right Office Bui. No. 8 p 114. See also 
supra i 76. 

66. Act March 4. 1909 (35 U. S. St. 
at L. 1075 c 320 i 16) (which reads 
as follows: "That of the printed 
book or periodical specified in sec- 
tion five, subsections (a) and (b) of 
this Act, except the original text of 
a book of foreign origin in a lan- 
guage or languages other than Eng- 
lish, the text of all copies accorded 
protection under this Act, except as 
below provided, shall be printed from 
type set within the limits of the 
United States, either by hand or by 
the aid of any kind of typesetting 
machine, or from plates made within 
the limits of the united States from 
type set therein, or, if the text be 
produced by lithographic process, or 
photo-engraving process, then by a 
process wholly performed within the 
limits of the United States, and the 
printing of the text and binding of 
the said book shall be performed 
within the limits of the United 
States; which requirements shall ex- 
tend also to the illustrations within 
a book consisting of printed text and 
Illustrations produced by lithographic 
process, or photo-engraving process, 
and also to separate lithographs or 
photo-engravings, except where in 
either case the subjects represented 
are located In a foreign country and 
Illustrate a scientific work or repro- 
duce a work of art: but they shall 
not apply to works in raised charac- 
ters for the use of the blind, or to 
books of foreign origin in a language 
or languages other than English, or 
to books published abroad in the 
English language seeking ad interim 
protection under this Act"). 

[a] OopTxlglLt oMe% regnlationB^— 
"29. The following works must be 
manufactured in the United States 
in order to secure copyright: (a) 
All 'books' in the English language 
and books in any language by a citi- 
zen or domiciled resident of the 
United States must be printed from 
type set within the limits of the 
United States, either by hand or by 
the aid of any kind of typesetting 
machine, or from plates made within 
the limits of the United States from 
type set therein, or, if the text of 
such books be produced by litho- 
graphic process or photo-engraving 
process, then by a process wholly 
performed within the limits of the 
United States; and the printing of 
the text and binding of the book 
must be performed within the limits 
of the United States, (b) All illus- 
trations within a book produced by 
lithographic process or photo-engrav- 
ing process and all separate litho- 
graphs or photo-engravings mUst be 
produced by lithographic or photo- 



engraving process wholly performed 
within the limits of the United 
States, except when the subjects rep- 
resented in such illustrations in a 
book or such separate lithographs or 
photo-engravings *are located in a 
foreign country and illustrate a sci- 
entific work or reproduce a work of 
art.' 30. Books by foreign authors 
in any language other than English 
are not required to be printed in the 
United States. In the case of books 
printed abroad in the English lan- 
guage an ad interim term of copy- 
right of thirty days from registra- 
tion made in the Copyright Office 
within thirty days after publication 
abroad may be secured; but In order 
to extend the copyright to the full 
term of protection, an edition of the 
work must be published in the United 
States within the thirty days ad in- 
terim term, printed or produced with- 
in the limits of the United States as 
required In section 15 of the copy- 
right act." Rules and Regulations 
for Registration of Claims to Copy- 
right (Copyright Office Bui. No. 16), 
rules 29. 30. 

fbl Anportation of forelga re- 
pzl&nk— Defendant, an English com- 
pany, sold mechanical toys, and edi- 
tions of a manual, copyrighted in the 
United States, were printed In Eng- 
land and accompanied the outfits sold 
in the United States. Copyright Act, 
March 4, 1909 (35 U. S. St. at L. 1075 
c 320 IS 15, 31, 32), respectively, pro- 
vide that works not produced for sale 
may be copyrighted; that any book 
published abroad with authorisation 
of the author or copyright proprietor 
may be imported, but that works 
Imported in violation of the act shall 
be destroyed. Such importation and 
disposal of the English editions did 
not invalidate the copyright. Mec- 
cano V. Wagner, 234 Fed. 912, 92J 
(where the court said: "So far as 
the issues in this case are concerned, 
it is immaterial that editions of Mec- 
cano copyrighted Manuals were 
printed in England and accompanied 
the Meccano outfits sold in the 
United States. Bentley v. Tlbbals, 
223 Fed. 247, 138 (X:a 489; Bowker, 
Copyright, Its History and Its Law, 
pp. 279, 282, 283; Sections 16, 31, and 
32, Copyright Act of 1909. The de- 
fendant was not injured and cannot 
complain"). 

66. See infra if 441, 442. 

67. See supra note 66 quoting 
statute. 

[a] "Separata llthogmplia or plio- 
to-engra^lngs." — "Certain paintings 
were created In England by an artist 
who was a British subject, and these 
paintings have never been within the 
United States. On the presentation 
of photographs thereof, with applica- 
tions for registration of copyright 
under Class 'G,' section 5. act of 
March 4. 1909 (36 Stat. 1077), as 
'works of art.' the applications were 
passed for entry and certificates of 



For lat«r cases, deTelopments and changes In the law see cumulative Annotations, same title, page and note number. 
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represented are located in a foreign £ountTy and 
iUnstiate a seientifie work or reproduce a work of 



art|"^ have been officially construed by the attor- 
ney-general in opinions rendered to the copyright 



registration were issued. Subse- 
quently, Davidson Brothers, of New 
Tork, t^ permission of the owner of 
the copyrights of the originals, pub- 
lished by circulation and sale, repro- 
ductions of the original paintings in 
the form of illustrated post-cards, 
produced by lithographic process in 
Germany; and, fearing that the copy- 
right of the originals might not pro- 
tect the reproductions. Immediately 
after publication the publishers sent 
to the register of copyrights two cop- 
ies of each of the reproductions, ac- 
companied by fees for entry, with 
g roper application for entry under 
lass 11,' to wit, 'reproductions of a 
work of art;* and the question pro- 
pounded ia, whether under the manu- 
facturing provisions of section 16 
of the act of March 4, 1909 (36 Stat. 
1078), these lithographic reproduc- 
tions are entitlea to registration. 
. . . From sections 12, 16, and 17, 
as well as from its own terms, it is 
clear that a compliance with the 
manufacturing provisions of this sec- 
tion [} in is a condition precedent 
to a valid, registration of the copy- 
right Bimt the applicants for the 
copjrrlghts in question insist that 
these provisions do not here apply, 
because, ftrst, they are applicable to 
only lithographs and photo-engrav- 
ings which are used as illustrations 
within books consisting of a printed 
text and such illustrations, and to 
lithographs and photo-engravings 
whldi are intended to be uced In 
books after importation or to be 
bound in book form; and, second, be- 
cause being reproductions of works 
of art, they are expressly excepted 
from the conditions relating to man- 
ufacture. These two contentions will 
be considered in the order mentioned. 
First Whether or not the first con- 
tention shall be sustained depends 
upon the meaning of the phrase, 'and 
also to separate lithographs or photo- 
engravings.' It is Insisted that this 
phrase includes only lithographs and 
photo-engravings which are to con- 
stitute, after importation, parts of 
books, or to be bound in book form; 
and the following provisions, which 
appear in this section and elsewhere 
In the act, are cited in support of 
this Insistence: (1) In the first clause 
of the section reference Is made only 
to works mentioned in subsections 
(a) and (b) of section 6 of the act» 
which are '(a) Books, including com- 
posite and cyclopaedic works, direct- 
ories, gazetteers, and other compila- 
tions;' '(b) Periodicals, including 
newspapers;' (2) in section 12, In 
providing that after copyright has 
been secured by publication of the 
work with the notice of copyright 
two copies shall be deposited in the 
copyright ofilce, it is specified that 
these copies, 'if the work be a book 
or periodical, shall have been pro- 
duced in accordance with the manu- 
facturing provisions specified in sec- 
tion fifteen of this act,* and no refer- 
ence is made to lithographs and 
ghoto-engTavings; (3) in section 16, 
1 specifying the character of affida- 
vit which snail accompany the work 
in order to secure the enforcement of 
the manufacturing provisions of sec- 
tion 16, books alone are mentioned, 
and no reference is made to litho- 
graphs or photo-engravings; and (4) 
in section 81 the importation of 
books alone which have not been 
produced in accordance with the man- 
ufacturing provisions of section 16 is 
prohibited. It is true that in the be- 
ginning of section 16 reference is 
niade only to books and periodicals, 
find that it is there specifically pro- 
vided where the type shall be sei or 
the plates made from which the 
books and periodicals shall be print- 
ed, and where the books shall be 
bound, but it is clear that it was in- 
tended to make some extension of 
the application of these provislops 



beyond the classes embraced in the 
first part of the section. This is 
shown by the language that the 
specified Tequirements shall extend,' 
which, of course, means that they 
were to apply to something which 
had not theretofore been mentioned. 
And the first character of works af- 
fected by the extension are illustra- 
tions 'within a book consisting of 
Srinted text and illustrations pro- 
uced by lithographic process or pho- 
to-engraving process;' and this being 
deemed insufficient, the provisions 
were further extended to 'separate 
lithographs or photo-engravings.' 
The natural inference from this lan- 
guage is, that inasmuch as the litho- 
graphs and photo-engravings just 
previously mentioned are such as 
are connected with books, those to 
which reference is here made are 
separate from books; and that there 
being no limitation as to the char- 
acter of these separte lithographs 
and photo-engravings, and no dis- 
tinction as to what uses they shall 
be put, all lithographs and photo- 
engravings which are not, and are 
not intended to be, connected with 
books, are included in this second 
extension clause; and this construc- 
tion must prevail unless the con- 
trary is clearly shown by the other 
provisions in the act. It may be ad- 
mitted that there Is an apparent in- 
consistency in the language of sec- 
tions 12 and 16, and this construction 
of the clause of section 15 men- 
tioned, but is this inconsistency such 
as to require a strained and unnat- 
ural meaning to be given to this 
clause? As heretofore said, a com- 
pliance with these manufacturing 
provisions is a prerequisite to the 
validity of a copyright. Sections 16 
and 16 deal alone with these pro- 
visions, while they are referred to 
in connection with hooks and periodi- 
cals in section 12; and to determine 
the extent of these requirements, all 
these sections must be read together. 
When this is done it does not follow 
that because a certain requirement 
is not found in one of the sections 
it does not exist at all. and must be 
stricken out when found in another. 
In many instances the contrary is 
the proper method of reaching the 
correct meaning of an act, as a 
whole, and such method is, I think, 
the proper one to adopt in constru- 
ing this act That is, if in either of 
these sections there appears a re- 
quirement that these manufacturing 
provisions apply to lithographs and 
photo-engravings, not connected with 
or intended to be connected with 
books, it should be given Its full 
force and effect, regardless of wheth- 
er it be found elsewhere or not 
... I think It quite probable that 
in the act as originally drafted some 
of the apparent inconsistencies be- 
tween the several sections mentioned 
did not exist, but that during the 
extended hearings held by the com- 
mittee who had the bill In charge, 
amendments were determined upon, 
which were inserted in section 16 
alone, and by inadvertence, sections 
12 and 81 were not amended to cor- 
respond. This is indicated by the 
comments upon section 16 in the ex- 
planation of its various features, 
prepared by the committee before the 
bill was reported, which comments 
are as follows: *It was felt by your 
committee that if there was reason, 
as we think there was, for the re- 
quirement that the book should be 
printed from type set in this coun- 
try, there was fust as much reason 
for a requirement that the book 
should be printed and bound in this 
country, and that the ordinary illus- 
trations produced by lithographic 
process and photo-engraving process^, 
and separate lithographs or photo- 
engravings, should be made In this 
country. That protection to the men 



engaged in the work of setting type, 
making plates, printing and binding 
books Is given by this section, which 
also carries the penalty provision for 
knowingly making a false afi!ldavit 
as to compliance with these pro- 
visions.' But however the discrep- 
ancies may have arisen, I do not 
think they are such as to justify a 
modification of the plain and un- 
equivocal meaning of the clause in 
section 16, which relates to 'separate' 
lithographs and photo-engravings, 
and, therefore, find against the appli- 
cants' first contention." zS Op. Atty.- 
Gen. (Wickersham) 160. 162, 165, 166. 

68. See statute quoted supra note 
66. 

[al BeprodnctSoiL of foreign iroxk 
of art^— '^The second question is 
whether or not the cards in question 
fall within the exception — 'where in 
either case the subjects represented 
are located in a foreign country and 
illustrate a scientific work or repro- 
duce a work of art' It is insisted on 
the part of the applicants that the 
phrase 'or reproduce a work of art' 
should be treated as separate and 
distinct from the preceding phrases, 
and that the exception should read 
as if written 'except where in either 
case the subjects represented are lo- 
cated in a foreign country ajid illus- 
trate a scientific work, and except 
where they reproduce a work of art' 
In my judgment such a construction 
of the exception is not warranted, 
and this is clearly shown by the com- 
ments of the committee having the 
bill in charge and by the history of 
the bill in Congress. The bill, as 
originally reported, omitted the 
phrase 'and illustrate a scientific 
work or reproduce a work of art,' 
which left the exception reading 'ex- 
cept where in either case the sub- 
jects represented are located In a 
foreign country.' (Cong. Rec, vol. 
48, p. 3702.) Upon this subject the 
committee in its comments said: 
'An exception, so fax as lithographs 
and photo-engravings are concerned, 
is made in case "the subjects repre- 
sented are located in a foreign coun- 
try." It was contended with much 
force in the hearings before the com- 
mittee that the color scheme in lith- 
ographs to illustrate a scientific 
work, particularly a work on sur- 
gery, must be worked out under the 
eye of the author. It was further 
said that a lithograph reproducing a 
painting must be worked out in front 
of the painting, and that possibly the 
same theory would apply to a litho- 
graph of scenery or any lithograph 
intended to accurately represent the 
color scheme of any object The 
committee finally decided to leave 
this matter as It is now found in 
the bill, although it was contended 
that the exception might well be con- 
fined to lithographs illustrating a 
scientific work or reproducing a work 
of art.' And in accordance with the 
last suggestion, the committee sub- 
sequently added the phrases making 
the limitation mentioned, bs an 
amendment to the bill. (Cong. Rec., 
vol. 48, p. 3704.) There can, there- 
fore, be no doubt that the meaning 
of this exception is. that the subject 
represented in the lithograph or pho- 
to-engraving must be located in a 
foreign country, whether that sub- 
ject be something the representation 
of which is used to illustrate a scien- 
tific work or a work of art. It is true 
that the clause when thus interpreted 
Is not strictly grammatical, but. in 
fact, by any interpretation, tne words 
'lithographs or photo-engravings' 
must be understood as subjects of 
'illustrate' and 'reproduce;' as it is 
quite clear that it Is not 'the sub- 
jects' that 'illustrate a scientific 
work or reproduce a work of art' 
but the lithographs or photo-engrav- 
ings of such subjects. Therefore, the 
exception is not so broad as is cgn- 
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office. Compliance with the domestic manufacturing 
requirements is a condition precedent to valid regis- 
tration of copyright.®^ The manufacturing pro- 



visions do not require books to be printed; but if 
they are printed, the printing must be done within 
the United States.'** 



tended for by the applicants, but as 
here construed, since the paintings 
are located in a foreig:n country, 
these cards fall within the excep- 
tion, provided the paintings are 
Vorks of art;' and since they have 
been copyrighted as such, and pos- 
sess artistic beauty, I know or no 
reason why they should not be so 
considered. It nas been suggested 
that if it be held that lithographs 
and photo-engravings of all works of 
art located, in a foreign country may 
be made abroad, the purpose of the 
law to protect American workmen 
might be evaded by carrying works 
of art from this country into a for- 
eign country and there having them 
lithographed, and also by naving 
paintings made in a foreign country 
ror the purpose of lithographing. 
Whether or not Congrress had such 
grounds of objection in mind when 
this act was passed, does not appear 
from its language; and I am not now 
called upon to determine whether a 
painting carried from this country 
into a foreign country for the pur- 
pose of evading the spirit of the law 
and in fraud of the law would be 
considered as located in a foreign 
country in the sense of the statute; 
but there is certainly nothing in the 
act to indicate that Congress intend- 
ed to make any distinction between 
works of art based upon the pur- 

Soses for which they are created. If 
ongress had not intended to em- 
brace in the exception paintings cre- 
ated in a foreign country for the pur- 
pose of lithographing or photo-en- 
graving, it could easily nave ex- 
pressed such intent; and since it 
failed to do so by the use of any 
language from which such a restric- 
tion may be implied, it is not within 
the province of a judicial officer 
called upon to interpret this statute 
to read into the act a provision of 
such a vital character." 28 Op. Atty.- 
Gen. (Wickersham) 160, 156. 

Lb] BegistTAtlon of forolgiwiiad« 
UtJLOgxt»]i8^— (1) The register of 
copyrights has the authority to enter 
a claim to copyright in a published 
lithograph, not made within the 
United States, where the design, 
drawing, or painting which forms 
the first step in the production of 
such lithograph has been made for 
the purpose of being converted into 
a lithograph, and is located in a for- 
eign country, provided the design, 
drawing, or painting with reference 
to which the application is made is a 
work of art. 28 Op. Atty.-Gen. (Fow- 
ler) 661. (2) "On September 17, 1910, 
J. Bauman submitted a number of 
applications for the entry of 'paint- 
ings' under paragraph (g) section 5 
of the act of March 4, 1909 (35 Stat. 
1075, ch. 320), which relates to 
.'Works of art; models or designs for 
works of art.' The identifying copies 
deposited with these applications 
consisted of chromolithographs, all 
of which were in the nature of birth- 
day, Christmas, or valentine cards, 
and bore the notice 'Copyright 1910 
by J. Bauman,' apparently added 
with a stamp after the lithograph 
had been completed. On September 
24. 1910, an additional number of 
applications, executed in the same 
form, and each accompanied by a 
chromolithograph as an identifying 
copy, of the same general nature as 
those first sent, except lacking the 
copyright notice, were received. In 
both cases the applicant was in- 
formed that the lithographs for 
which registration was sought were 
obviously Intended for publication, 
and that, therefore, the proper pro- 
cedure would be to register the copy- 
right claims therein after publication 
under paragraph (k) of said act, 
which relates to 'Prints and pictorial 



illustrations.' On October 8, 1910, 
eighteen additional applications for 
the entry of claims in similar litho- 
graphs were received from Mr. Bau- 
man, with the request that they be 
entered in class (k), it being stated 
that they were lithographic prints 
produced in the United States; and 
they were registered and certificates 
of entry were sent to the applicant. 
On December 12, 1910, a number of 
applications were received, each for 
the entry of a copyright claim of a 
'painting located in England,' the 
identifying copy in each case consist- 
ing of the photograph of a picture 
showing the shape and size of the 
customary Christmas card, and the 
designs on the cards are of the usual 
kind, not differing in general style 
from those in the lithographs de- 
scribed above. The register of copy- 
rights further states that the cir- 
cumstances strongly tend to show 
that the alleged 'paintings' sought to 
be registered under date of December 
12, 1910, are intended to be repro- 
duced as chromolithographs and 
placed on the market as birthday 
cards and the like, and are not in- 
dependent works of art, but the first 
necessary step in the production of 
the lithographs, and further, that the 
purpose of seeking their registration 
is to give support to a contention 
that such lithographs are not re- 
quired to be manufactured 'by a 
process wholly performed within the 
limits of the United States,' as pro- 
vided in section 15 of the copyright 
act, because they fall within the pro- 
vision excepting lithographs of sub- 
jects which are located in a foreign 
country and illustrate a scientific 
work or reproduce a work of art.' 
. . . And my opinion is requested 
upon the following questions: 1. 
Whether the Register of Copyrights 
has authority to enter a claim in a 
painting made merely as a first step 
in the production of a lithograph as 
a 'work of art* within the meaning of 
section 11 of the copyright act? 2. 
Whether the Register of Copyrights 
has authority to enter a claim to 
copyright in a published lithograph, 
not made within the United States, 
where the design, drawing, or paint- 
ing, which forms the first step in the 
production of such lithograph, has 
been made for the purpose of being 
converted into a lithograph, and is 
located in a foreign country? My 
answer to these abstract questions 
may be found in an opinion trans- 
mitted to you for the guidance of 
the Register of Copyrights on Jan- 
uary 27, 1910. (28 Op. 150, 157.) I 
there construed that provision of the 
manufacturing clause of the copy- 
right act which excepts separate 
litnographs and photo-engravings 
'where in either case the subjects 
represented are located in a foreign 
country and illustrate a scientific 
work or reproduce a work of art;' 
and held that where the painting 
was properly classified as a work of 
art and was located in a foreign 
country, lithographs thereof fell 
within the exception. ... If Con- 
gress had not intended to embrace in 
the exception paintings created in a 
foreign country for the purpose of 
lithographing or photo-engraving, it 
could easily have expressed such in- 
tent; and since it failed to do so by 
the use of any language from which 
such a restriction may be implied, it 
is not within the province of a 
judicial ofllcer called upon to in- 
terpret this statute to read into the 
act a provision of such a vital char- 
acter. I think it quite likely that if 
the attention of Congress had been 
directed to the fact that the manu- 
facturing clause of the act could be 
to a material extent evaded in the 



manner suggested, the phrase 'a 
work of art,' as used therein, would 
have been modified in such way as to 
prevent such evasion; but the effect 
is the same whether the omission 
was intentional or by- oversight, as 
Congress alone has the power to so 
modify the language as to justify the 
construction which it is thought this 
exception shvuld have in the interest 
of American labor. . . . There the 
original paintings had already been 
registered by the register of copy- 
rights as 'works of art,' and I there- 
fore said, 'Since the paintings are 
located in a foreign country, these 
cards fall within the exception, pro- 
vided the paintings are "works of 
art"; and since they have been copy- 
righted as such, and possess artistic 
beauty, I know of no reason why 
they should not be so considered.'^' 
28 Op. Atty.-Gten. (Fowler) 557, 580. 

69. 28 Op. Atty.-Gen. (Wicker- 
sham) 160. 

70. 28 Op. Atty.-Gen. (Fowler) 
266. 

[a] Be»aoB for ml*.— The mean- 
ing of that clause in section 12 of 
the act of 1909, which provides that 
the book "shall have been produced 
in accordance with the manufactur- 
ing provisions of section 16 of this 
act," is that the book shall not have 
been produced in violation of that 
act; but the provision does not 
attempt to prescribe any regulation 
as to the form in which the book 
should appear. Section 15 means 
that if the book is printed, the print- 
ing shall be done as required therein. 
28 Op. Atty.-Gen. (Fowler) 265, 269. 

[bl ]Ii3iiM>gra.ph«d work.— "The 
copyright, therefore, is obtained by 
publication of the book and the giv- 
ing of notice of copyright required 
by the act; and it is suggested that 
in consequence of the reference in 
section 12 to the manufacturing pro- 
visions in section 16, and the require- 
ments of said section 15, the copy- 
right can not be enforced, and may 
be subsequently entirely defeated, 
and the register of copyrights can 
not issue a certificate of registration 
in consequence of a failure to de- 
posit in the copyright office two 
copies printed 6U3 required by said 
section. Section 15, among other 
things, provides: 'That of the printed 
book or periodical specified in sec- 
tion five, subsections (a) and (b) of 
this act . . . the text of all copies 
accorded protection under this act 
. . . shall be printed from type set 
within the limits of the United 
States, etc.* The use of the word 
'printed' in connection with 'book* 
might very well be construed as a 
recognition that other kinds of books 
are subject to copyright, but that the 
provision of this section, in so far as 
it applies to books, is restricted to 
printed books. But, in addition to 
this, the purpose of section 16 should 
be tdken into consideration in de- 
termining whether or not it has the 
effect of limiting the right of copy- 
right to printed books; and the lan- 
guage of that section, as well as the 
report of the committee which had 
the bill in charge, clearly shows that 
it was inserted solely for the purpose 
of protecting American Labor, and 
that it was not the design of Ck)n- 
gress to thereby, in any respect, re- 
strict the character of works which, 
under other sections of the act, 
might be copyrighted. In drafting 
the bill it was no doubt assumed 
that books would, ordinarily and 
probably universally, be printed for 
circulation; and the purpose was to 
require all the printing of books pro- 
tected under the act to be done as 
described in S£iid section 16, but it 
was certainly not intended to pre- 
scribe any regulation as to the form 
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Tlw OaiudUo statete reqninB, as a condition of 
copyright protection, that the wprk shall be printed 
and pabli^ad, or reprinted or republished, or in the 
oase of woi^H o£ art, prodaead or reprodueed, in 
Canada." 

la Tt"g1*"'i the act of 1911 contains uo domestic 
manufactaring requirements.'* 

[{ 101] B. ParticnUr Subject Hatter— 1. Booka 
QoienUr" In its enumeration of works subject to 
copyright, the act of 1909 specifies: "Books, includ- 
ing composite and cyclopedic works, directories, 
gazetteers, and other compilations. ' ' '* From the 
very beginning the copyright statutes have provided 

In which the book should a.piiear. 
That Is. In the passage of sectlona 
IE and IS. OonsreBB was concerned In 
where and by whom the work of pre- 
paiins the booka for circulation and 
■lie inould be done, and not In the 
particular method bv which the au- 
(har should Impart his Ideas to the 

Iubllc A contrary holding might 
sad la great uncertainty and con- 
tutlon. It has been universally held 
that there Is no requirement as to 
(be number of pases on which a 
mrt shall appear In order that It 
Duy be entitled to the benefit of 
copyright. If it appear on one or 
' paBes. then there can be 
'•r for a binding; and yst 

provides that 'the printing 

of the text and the bladlns of the 
•aid book shall be performed within 
the limits of the United States.' thus 
Implying, If the strict construction 
■nggested be adopted, that the book 
mnsi not only be printed, but 
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for the copyright of books.'" A printed volume, 
whether containing many or few pages, is a book, 
within the meaning of the copyright law." The 
form of the publioation is not materiaL" It is the 
intellectual production of the author which the copy- 
right protects, and not the particular form which 
auch production ultimately aasnmes." Hence the 
word "book," as used in the statute, is not to be 
□nderatood in its technical sense of a bound vol- 
ume,'' but inclndes any species of publication which 
the author selects to embody his literary product.^ ' 
Even a single sheet may be a book." It is not even 



yrlpht 
..n foui , 
necessity f 



iatered. Of course 
intend to. and did t 
a radical Innovatl 
right law. The 
clause In sect I"" 
that the book 
duced In . 
tacturtng p: 



I before the claim for 

nuran Congress did not 
ot, introduce such 
n Into the oopy- 
neanlng of that 
3 which provides 
II have been pro- 
e with the manu- 
of section IB of 

._ ...J book shall not 

have been produced in violation of 
that aectlon; and section 16 means 
that if the book la printed, the 
printing shall be done as required 
therein." Op. Atty.-Gen. (Fowler) 

!i6. ies. 

71. Hev. at. (190«) c 70 I 6; Act 
(ISSG) I B; Act <1BT6) I 1 (2); 
rrowde V. Parrish, 27 Ont. 628. 

fa] fsnafllin tneaattlBf &ot T*- 
l^nd. — "The plaintiff — •'- 

frint and publlr"- "-'- ' 
rom Btereotyp'. . 

lag of the Act. though no typo- 
naphlcal work la done In the 
preparation of copies." Frowde ». 
Parrish, 87 Ont. E2«. GZ8. 

W. Bt. I * 2 Geo. V c 4S. 

73. £aw books see Infra i| 134^ 



7S. See aupra 11 



■ {3B U. 1 



..._.. ,_) Previous 
uj mis enactment protection had 
seen afforded such publications under 
the judicial construction of the word 
TKtolt," as used In 8 Anne c 19, 
Bweet V. Maugham, 11 Blm. fil. 34 
EngCh 61, 69 Reprint 793; Bell t. 
Whitehead, ) Jur. 68_; Mawman v. 
Tegg. 2 Ruse. 386, 3 BngCh SiG, S8 
Reprint 380: Hogg v. Kirby, S Ves, 
Jr !16. 32 Reprint 836. 
„7» SeovUle v. Toland, i\ T. Cas. 
Ne. 13,568, Coi Manual Trade-Mark 
Cas. 61. 

[a) ta t n t Mj dellaltloiL — "The 

word "book' shall be oona trued to 
mean every volume and part of a 
volume, together with all maps, 
"" other engravings belone- 
•- " • -t March 3, 18G6 (IJ 



Ing thereto." 



U. S. BL at L. B40 c 128 I 4) <under 
act requiring deposit of booka In li- 
brary of congreiB). Under English 
statute see Infra note 80 [a]. 

Deaaltlons of "book" aee Book ■ 
C. J. P 136. 

n. Clementl v. Ooldlng, i Campb. 
26. And cases Infra notes 78-10. 

TB. Holmes v. Hurst. 174 V. S. 
32. 19 set 806. 43 L. ed. 904 laCT 80 
Fed. Bl*. 26 CCA 610 (aft 76 Fed. 
757)1; Hervleu v. J. S. Ogllvle Pub. 
Co., let Fed. 97B; Brfghtley v. 
Littleton. 37 Fed. Ib3: Schumacher 
V. Schwencke. 25 Fed. 486, 33 Blatchf. 
373; Clayton v. Stone. 6 F. Caa, No. 
2.873, 3 Paine 382; Drury v. Ewing, 
7 F. Caa, No. 4.0KB. 1 Bond 640; Rob- 
erta V. Mrers. 20 F. Cas. No. 11.906, 
Brunn. Coll. Caa. flSS: Scovllle v. Tol- 
and. 21 F. Cas. No. 12,663: White v. 
Geroch, 2 B. & Aid. 298. 108 Reprint 
376. 1 Chit 24, 18 ECL 28; Platta v. 
Button, Coop. 303, 10 EngCb 303, 36 
Reprint E66, 19 Ves. Jr. 447, 34 Re- 
print G83; Bach v. Longman. Cowp. 
623, 98 Reprint 1274; Btorace v. 
Ijongman [clt Clementl v. Goulding. 
11 east 344, 103 Reprint 998]; Hlme 
V. Dale Iclt Clementl v. Gouldl; 
supra]; Clementl v. Qouldlng, aup.-. 
Jefterya v. Booaey. 4 H. L. Caa. 816, 
10 Reprint 681; D'Almaine - "- 
Bey, 4 L. J. Exch. 21; Chai 
Purday, 11 M. * ~ ■" ' 
print 491. 

"The literary property Intended to 
be protected by the act ia not to be 
determined by tbe slie, form, or 
shape In which it makes its appear- 
ance, but by the subject-matter of 
the work." Hervleu v. J. S. Ogilvie 
Pub. Co.. 1*9 Fed. 978, 912 tquot 
Clayton v. Stone, supra]. 

Tfc Holmes V. Hurat 174 V. 3. 82. 
89, 19 set 806. 43 L. ed. 904 tatt 80 
Fed. 614, 25 CCA 610 (aft 78 Fed. 
T5T)I. 

"It Is the Intellectual production of 
the author which the copyright pro- 
tec ta and not the particular form 
which such production ultimately 
takes, and the word liook' as used 
In the statute Is not to be under- 
stood In Its technical sense of a 
bound volume, but any species of 
publication which the author selects 
to embody hfs literary product." 
Holmes v. Hurst. 174 U. S. 82. 89, 13 
set 606. 43 L. ed. 904. 

' OollMtsd ahMts of UtanuT 



lag, aupra; 



U the 



or/of' 



the li 






literary work of the author, .„ „ 
"book," although unbound, unless for 
aome particular and special purpose 
a narrower definition Is prescribed 
by law. In re Hempstead. 96 Fed. 
967 (aff 103 Fed. 197, 43 CCA 178] 
(wlthm tariff law). 

[b] trnbonnd folded slwats. — The 
term "book," within an act passed 
in 1851 providing for the recording 
of grants of lands In California in 
some book of record, waa satisfied 
by copies of the deed on sheeta not 
bound or fastened together in any 
manner, but folded, the name of the 
purchaser being indorsed thereon, 
and each distinct class kept In a sep- 
arate bundle, the sheets not being 
bound In to the form of booka until 
1856. Mumford v. Wardwell, 6 Wall. 



S: aCC 76 Fed. 7B7)]. 

lb Oopyrlglit Act. of 
H 8 that ^the Word 

'1 construed to mean 

ai y Volume. Part or 

D Volume. Pamphlet, 

S. r-presa. Sheet of 

M , or Plan aeparately 

P' 8 Vtct. c 46 I ^ 

(! 1 Includea dramatic 

pi lal compoaltlona In 

P) lot. 8 Halabury U 

E The phrase "aepa- 

n..^., , haa been taken to 

apply to the entire definition. Elach 
part that Is separately and clearly 
dlatlngulahed In the volume Itself Is 
separately published, within the 
meaning of (2. Johnson v. Nownes, 
[18941 1 Ch. 663; Lamb v. Bvana. 
[1893] 1 Ch. 218. See also Lawrenc 
& Bullen, Ltd. V. Aflalo. 



[1904] A. C. 

itlon as to the 
meaning of "separately published" 
was raJBCd. but not decided). (4) 
A Christmaa card la within the 
definition (Hlldeshelmer v. Dunn. 64 
L. T. Rep. N. S. 452), (6) and so 
also la a sheet of illustrations form- 
ing a trade catalogue (Davis v. Ben- 
]amln._J190ei 2 (5b. 491). (6) The 









boolt u -.-, r 

of ( 2 of the Copyright Act of 1842. 
Kelly's Directories, Ltd. v. Gavin, 
[1901] 1 Ch. 37*. 

[b] "Thla tsnn Inclndes all printed 
literary works (except dramatic com- 
positlona) whether published In the 
ordinary shape of a book or 
pamphlet, or printed as a leaflet, 
card, or single page. The term 'book' 
as used in the law Includes tabulated 
forma of Information, frequently 
called charta' tables of tlgurea ahow- 
Ing the results of mathematical com- 

fiutatlone, such as logarithmic tables; 
ntereat. cost, snd wage tables, etc, 
single poema, and the words of a 
song when printed and published 
without mualc: librettos; descriptions 
of motion pictures or spectacles; 
ancycIopEedlas; catalogues; direct- 
ories; gaaeteera and similar compila- 
tions; circulara or folders containing 
Information In the form of reading 
matter other than mere lists of 
articles, names and addresses, and 
literary contributlona to periodicals 
or newspapers." Rules and Regula- 
tions tor Registration of Claims to 
Copyright (Copyright Olflco Bui. No. 
15) rule 4, 

jc] Aa any composltioa. — (1) Any 
composition, whether large or small, 
although found In company with 
other compositions. Is a book, within 
54 Qeo, HI ] 1B6, granting a copy- 
right to the authors of books. White 
V. Qeroch, 2 B. & Aid. 298, 106 
Reprint 376. (2) The term "book," 
within the meaning of the copyright 
laws. Includes any composition. large 
or amall, which Includes resulta ot 
successive mental procesaes ration- 
ally combined, whether It fills a 
great volume or la contained In a 
single sheet. Keene v. Wheatley, 14 
F. Cas. No. 7.G44. 

81. HIgglns V. KeuRel, 140 U. S. 
428. 11 set 731. 36 L. ed. 470 [aff 
30 Fed. B27J; J. L. Mott Iron Works 
V. Clow, 82 Fed. 318, 27 CCA 360: 
Oliver nitson Co. v. Littleton, 67 
Fed. 90E, IB CCA 61; Littleton v. 
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necessary that the work shall be prihted,^^ although 
it must have been reduced to material form.^ The 
term ''book" has been held to include: A letter;^ 
an article published in an encyclopedia^ or in a 
newspaper:^ a newspaper^^^ magazine, or other 
periodical;^ blank legal forms ;^ and other works 
enumerated below.**' But the term ''book" has 



been held not to include various other works or 
productions,*^ particularly articles designed pri- 
marily for physical, rather than intellectual, use 
and enjoyment,** including an indexed letter file,** 
index cardsj** a railroad ticket,*^ a cardboard pat- 
tern sleeve,*^ a label,*^ the face of a barometer, al- 
though containing letter-press,** a photograph album 



Oliver Ditson Co., 62 Fed. 597 [alt 
67 Fed. 906, 15 CCA 61]; Clayton v. 
Stone, 6 F. Cas. No. 2.872. 2 Paine 
,882; Drury v. Ewlng, 7 F. Cas. No. 
4,095, 1 Bond 540; Keene v. Wheat- 
ley, 14 F. Cas. No. 7,644; Scoville ▼. 
Toland, 21 F. Cas. No. 12,553, Cox 
Manual Trade-Mark Cas. 51: Davis v. 
Benjamin, [1906] 2 Ch. 491; Walter 
V. Howe, 17 Ch. D. 708; Clement! v. 
OoldiniT* 2 Camph. 25; Clement! v. 
Gouldln?. 11 East 244, 103 Reprint 
998 (single sheet of music); D'Al- 
maine v. Boosey, 4 L. J. Exch. 21: 
Life Pub. Co. V. Rose Pub. Co.. 12 
Ont. L. 386, 8 OntWR 28- Church 
V. Linton, 25 Ont. 131: Griffin v. 
Kincrston, etc, R. Co., 17 Ont. 660 
(holding: railroad ticket not copy- 
rightable). But see Hime v. Dale, 
2 Campb. 28 note (where Lord Ellen- 
borough doubted whether a song 
published on a single sheet of paper 
was protected by the statute of 8 
Anne c 19, because a book meant in 
common acceptation a plurality of 
sheets) 

82. 28 Op. Atty.-Gen. (Fowler) 
265; Roberts ▼. Myers, 20 F. Cas. 
No. 11.906, Brunn. Coll. Cas. 698 
(holding that there might be a copy- 
right in Boucicault's drama "The 
Octoroon." although it had never 
been printed). 

[al T yywii ttea. pair** fattamed 
tofirttlLar and haying a printed cover 
and title-page are subject to regis- 
tration under the copyright law of 
March 4. 1909 (35 U. S. 8t. at L. 
1075). 28 Op. Atty.-Gen. (Fowler) 
265. 

[bl ]ISm«ogniph«d work^— 'The 

KUDlishers. Thomas Nelson & Sons, 
ave sent to the Copyright Office 
for deposit under the copyright law, 
and for copyright registration, two 
copies of an article entitled Nelson's 
Bureau of Research: A few speci- 
mens of inquiries and answers. 
These copies consist of 122 type- 
written pages, with a printed cover 
and title page, said cover and pages 
being fastened together in the usual 
manner in which typewritten docu- 
ments are fastened. It is explained 
by the applicants that thev publish 
an encyclopaedia, one of the essen- 
tial features of which is that It Is 
kept up-to-date; that in connection 
with the published encyclopaedia the 
privilege is offered its subscribers of 
submitting letters of inquiry upon 
any subject whatsoever; that to such 
inquiries careful and elaborate 
answers are prepared under the su- 
pervision of eminent authorities, and 
these answers are typewritten and 
copies struck ofF by means of the 
mimeograph; that the copies pro- 
duced in this way are issued for 
general circulation; and it Is in 
these sheets of answers bound as 
stated that the publishers desire to 
register a claim for copyright; and 
you ask my opinion as to whether 
or not the register of copyrights 
has authority, under the copyrif?ht 
act of March 4. 1909 (35 Stat. 1075), 
to register the same. The real 
question is, whether or not, under 
the copyright law. a book must be 
printed before a claim for copyright 
therein can be admitted to registra- 
tion. If copies of this work were 
not reproduced for sale, it is con- 
ceded that the claim should be regis- 
tered under section 11 of the act; 
but inasmuch as numerous copies 
are struck off for circulation, it is 
thought, and correctly so I think, 
that if copyrighted at all. It must 
be as a publication, and not as a 
mere manuscript. . . . Webster 



defines a book to be: 'A collection 
of sheets of paper or similar mate- 
rial, blank, written or printed, bound 
together; commonly, many folded 
and bound sheets containing contin- 
uous printing or writing.' The 
courts nave shown the greatest lib- 
erality in interpreting the copyright 
laws, and have, in favor of authors, 
extended the word 'book' so as to 
make it include works which do not 
fall even within this broad defini- 
tion. In (Clayton v. Stone, 5 F. Cas. 
No. 2.872 (2 Paine 882, 891) the 
court held that a newspaper could 
not be copyrighted on account of 
its method of publication, but In the 
rourae of its opinion the court said: 
'It seems to be well settled in Eng- 
land, that a literary production, to 
be entitled to the protection of the 
statute on copyrights, need not be a 
book in the common and ordinary 
acceptation of the word — a volume, 
written or printed, made up of sev- 
eral sheets and bound up together. 
It may be printed on one sheet, as 
the words of a song or the music 
accompanying it. It is true that 
the English statute of 8 Anne, in 
the preamble, speaks of books and 
other writings; but the body of the 
act speaks only of books, the same 
as in the act of Congress; and a 
learned commentator upon American 
law (2 Kent's Com. 811) seems to 
think the English decisions on this 
subject have been given upon the 
body of the statute of Anne, with- 
out laying any stress upon the 
words or other writings in the pre- 
amble.' See also Drone on Conyrlgnts, 
142, and 9 Cyc. 898. Clearly, there- 
fore, the work submitted is a book 
as defined both by lexicographers 
and the courts, and the claim for 
copyright therein may be registered 
unless there Is some provision in the 
act which prohibits It." 28 Op. Atty.- 
Gen. (Fowler) 265. 

Bomostio maimfaotiiTlBir provl- 
•lon*, effect of see sunra S 100. 

83. See infra 9 106. 

84. Macmillan v. Dent. [1906] 1 
Ch. 101. 3 AnnCas 1118. 

as. Black V. Henry G. Allen Ck>., 
56 Fed. 764. 

86. Briphtley v. Littleton. 87 Fed. 
103; Walter v. Howe. 17 Ch. D. 708. 

87. Harper y. ShoppelU 26 Fed. 
519, 28 Blatchf. 481; waiter v. Howe, 
17 Ch. D. 708 [overr Cox v. Land, 
etc.. Journal Co., L. R. 9 Eq. 824]: 
Life Pub. CJo. V. Rose Pub. Co., 12 
Ont. L. 386, 8 OntWR 28. 

[a] Vew«pap«r coxnlo rappUinMit. 
— '^I think the serial the 'Comic Pic- 
torial Sheet' is clearly a 'book' 
within sec. 2 of the Copyright Act, 
5 & 6 Vict., in which the term 'book' 
is defined as 'every volume, part or 
division of a volume, pamphlet, sheet 
Qf letter-press, etc., separately pub- 
lished.' In Walter v. Howe, 17 Ch. D. 
708, it was held that a newspaper, 
being 'a sheet of letter-press.' was a 
'book' under sec. 2 of the Act. and 
also a 'periodical work' under sec. 19. 
See also Trade Auxiliary Co. v. Mld- 
dlesborough, etc.. Tradesmen's Pro- 
tective Assoc, 40 Ch. D. 425. and 
other cases cited in Scrutton's Law 
of Ck)pyright, 4th ed., p. 111." Life 
Pub. Co. v. Rose Pub. Co., 12 Ont, L. 
886. 390, 8 OntWR 28. 

88. Holmes v. Hurst, 174 U. S. 82, 
19 sot 606, 43 L. ed. 904: Henderson 
V. Maxwell. 4 Ch. D. 163; Bradbury 
V. Hotten. L. R. 8 Exch. 1. 

ra] 'arnOer the BagUsh oopTrlght 
act of 1845, provision is made for 
the publication of works in a series 
of books or parts, but it has always 



been held that each part of a peri- 
odical is a book within the meaning 
of the act." Holmes v. Hurst, 174 
U. S. 82, 90, 19 set 606. 43 L. ed. 
904. 

88. Brightley v. Littleton, 87 Fed. 
103. 

Saegal lilaaks as subjects of copy- 
right see infra i 138. 

90l Davis V. Benjamin, [1906] 2 
CJh. 491 (a trade advertisement with 
illustrations). 

[a] PreBtmaWiigpattegn.— A chart 
on a single sheet, containing dia- 
grams representing a system of tak- 
ing measures for and cutting 
women's dresses, with instructions 
for its use. is a "book" within the 
copyright law. Drury v. Ewlng. 7 
F. Cas. No. 4.095, 1 Bond 540 [diet 
Baker y. Selden, 101 U. S. 99. 26 
L. ed. 841]. 

AdTertlaeiiLmts ffeaerftllT as sub- 
jects of copyright see infra { 140. 

81. See cases infra notes 92-6. 

[a] "The term iKNik' c«a BOt 1m 
applied to— -Blank books for use in 
business or in carrying out any sys- 
tem of transacting affairs, such as 
record books, account books, memo- 
randum books, diaries or journals, 
bank deposit and check books; forms 
of contracts or leases which do not 
contain original copyrightable mat- 
ter; coupons; forms for use in com- 
mercial, legal, or financial transac- 
tions, which are wholly or partly 
blank and whose value lies in their 
usefulness and not In their merit as 
literary compositions." Rules and 
Regulations for Registration of 
Claims to Copyright (CTopyright Of- 
fice Bui. No. 15) rule 51. 

[b] ▲ book oontalBinir hl*Bk 
foimst but not containing a single 
English sentence, is not a composi- 
tion within the purview of the copy- 
right law and is not copyrightable. 
U. S. V. Toung, 26 Wash. L. 546. 

89. See cases infra this section 
passim. 

[a] ▲ oasd out la 8kape to east 
a shadow resembling that portrayed 
in Mr. Holman Hunt's picture "Ekice 
Homo" with verses by Longfellow, 
was held not to be a book,'^ plain- 
tiff being the inventor of a trick, 
and not the author of a literary com- 
position. Cable V. Marks, 62 L. J* 
Ch. 107. 

Art&oles designed for plijsioftl ^uw 
see infra 9 124. 

88. Amberg File, etc.. Co. v. Shea, 
78 Fed. 479 [alf 82 Fed* 314, 27 (XJA 
246]. 

84. Libraco, Ltd. v. Shaw Walker, 
Ltd.. 58 Sol. J. 48. 

[a] Cards bearing only the words 
''name" and '^address," intended to be 
filled out and used as a card index, 
are not "a literary work" and there- 
fore not copyrightable. Librae©, 
Ltd. V. Shaw Walker, Ltd.. 58 Sol. J. 
48. 

86. QrlfRn v. Kingston, etc, R> 
Co., 17 Ont. 660. 

88. Hollinrake v. Truswell, [18»0 
3 Ch. 420 (holding that a cardboajd 
pattern sleeve is not copyrightw)ie 
as a book, map, chart, or plan). But 
see supra note 90 [a]. _ _ 

87. Higglns v-'Keuffel. 140 U. S- 
428, 11 set 781. 36 L. ed. 470 [aff 
30 Fed. 627]. _^ , . 

Kabels for nuuutraotnred artlous 
see infra 8 141. , --. 

88. Davis V. Comittl, 54 L. J. Ch. 
419. 

[a] measoa for ralAr— There can 
be no copyright in the face of » 
barometer, as the face is a nwses- 
sary part of the instrument, and, ii 
separated therefrom, is without use 



For later eases, d^yelopmests and ehmages In the Ihw see cumulative Annotations, same title, page and note number. 
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with pictorial and descriptive borders,^ blank ac- 
count books/ a cricket scoring sheet,' and an enve- 
lope bearing an inscription and containing an 
indosnre.' A mnsical composition, although printed 
in book fornix is not a book within the meaning of 
the domestic mannfaeturing clause of the act of 
1891/ although in other connections and under other 
statutes it may be deemed a book.° The same is true 



of dramatic compositions.^ The word ^'book'^ 
meansi however, the entire work, and does not in- 
clude or authorize the copyrighting of an incomplete 
and fragmentary part of it/ 

[i 102] 2. Newqpapeim and Periodiealt. Periodi- 
cals, including newspapers, are expressly named in 
the present statute as proper subjects of copy- 



or meanlngr. and the whole barometer 
cannot possibly be considered a 
book. Davis y. ComitU. 54 L. J. Ch. 

99. Schove V. 8chminck4, 3S Ch. 
I>. 546 <holdinflr that such album is 
a book in form only and not the sub- 
ject of copyright). 

1. Baker t. Selden. 101 U. 8. 99, 
107. 25 L. ed. 841. 

•TThe conclusion to which we have 
oome la, that blank account-books 
are not the subject of copyright; 
and that the mere copyrlgrht of Sel- 
den's book did not confer upon him 
the exclusive rlgrht to make and use 
account-books, ruled and arrangred 
as designated by him and described 
and illustrated in said book." Baker 
V. Selden, supra. 

a. Pace V. Wisden, 20 L. T. Rep. 
N. S. 435 (where a copyright was 
claimed in a cricket scoringr-sheet 
and the vice chancellor held that it 
was not a fit subject for copyright, 
partly because it was not new, out 
also because "to say that a particu- 
lar mode of ruling a book consti- 
tuted an object for a copyright is 
absurd"). 

8. Cable v. Marks, 52 L. J. Ch. 
107. 

4. Littleton V. Oliver Ditson Co., 
62 Fed. 597 [aff 67 Fed. 905, 15 CCA 
61] [foil Hervleu v. J. 9. Ogllvie 
Pub. Co.. 169 Fed. 978]. 

[al Beasoa for rule.— (1) " *Book* 
has Deen distinguished from 'musi- 
cal composition' in the statutes re- 
latiner to copyright since 1831. (4 
Stat. 486.) The specific dejignatlon 
of any article in an act or series 
of acts of congress requires that 
such article be treated by itself, and 
excludes it from general terms con- 
tained in the same act or in sub- 
seQuent acts. Potter's Dwarris on 
Statutes, pp. 198, 272: Vietor v. 
Arthur, 104 U. S. 498, 26 1». ed. 633: 
Arthur v. Lahey, 96 U. S. 112. 24 
L. ed. 766; Homer v. Austin. 1 Wall. 
(U. S.> 486, 17 L. ed. 688; Arthur v. 
Steph&ni, 1 Wall. (U. S.) 125, 24 
Ll ed. 771. If. in a popular sense, 
and speaking particularly in refer- 
ence to form, M^ook* may be said to 
include a musical composition, the 
answer to this proposition is that 
where two words of a statute are 
Coupled together, one of which gen- 
erically Includes the other, the more 
general term is used in a meaning 
exclusive of the specific one. Endl. 
Interp. St. I 396; Reiche v. Smythe, 
13 Wall. (U. S.) 162, 20 L. ed. 566. 
The reasoning upon which this rule 
of specific designation is based is 
that such designation is expressive 
of the legislative intention to ex- 
elude the article specifically named 
from the general term which might 
otherwise include it. Smythe v. 
Fiske. 23 Wall. (U. S.) 374, 23 L. 
ed. 47; Reiche v. Smythe, 18 Wall. 
(U. S.) 162, 20 L. ed. 566. The 
English cases cited by the de- 
fendant to the effect that 'book' in- 
cludes 'musical composition' are not 
material in the present controversy, 
because the statute law of the two 
countries is different. The early 
English statute of 8 Anne, c. 19, 
says. In the preamble, 'books and 
other writings,' while, in the modem 
English statute 5 ft 6 Vict, c 45, 
5 2, 'book' is defined to include vari- 
ous specific things, as 'map, chart, 
sheet of music,' etc. Nor do the 
American cases cited. Clayton v. 
Stone, 5 F. Cas. No. 2,872. 2 Paine 
882; Drury v. Ewlng, 7 F. Cas. 
No. 4.096. 1 Bond 540; Scovllle v. 
Toland, 21 F. Cas. No. 12,533, Cox 



Manual Trade-Mark Cas. 51, help the 
defendant. In none of these cases 
has the question ever been deter- 
mined whether a musical composi- 
tion is a book. It must also be 
remembered that the question now 
presented is not strictly whether a 
musical composition can ever be re- 
garded as a book, but whether con- 
fress meant in the &tt of March 3, 
891, to include musical composition 
within the terms of the proviso re- 
ferred to. Nor do I think the dic- 
tionary definitions of 'book' render 
us much assistance, because the 
word is used in so many different 
senses. It may refer to the sub- 
ject-matter, as literary composition; 
or to form, as a number of leaves 
of paper bound together; or a writ- 
ten Instrument or document; or a 
particular subdivision of a literary 
ooni'posltion; or the words of an 
opera, etc.'' Littleton v. Oliver 
Ditson Co.. 62 Fed. 597, 699 [aff 67 
Fed. 905. 15 CCA 61]. (2) "That 
musicial compositions, as such, differ, 
in the view of the copyright law, 
from books, as such, necessarily fol- 
lows from the fact that when musi- 
cal compositions were first made 
copyrightable the penalty for in- 
fringing was made expressly and 
distinctively other than that for In- 
fringing the copyrighted book. Act 
Feb. 3. 1831 (4 Stat. 437, 488, H 
6. 7). And it so stands in the 
^present statute. Act March 3, 1891 
(26 Stat. 1109. 19 7, 8). There are 
other particulars in which the 
statutes make the same distinction, 
but in this one the result is un- 
avoidable. What were copyrighted 
here were clearly musical composi- 
tions, and nothing else, and the dis- 
tinction thus made by these penal 
provisions cannot be maintained un- 
less the result reaxshed by the circuit 
court is accepted. The word 'litho- 
graph,' found in the proviso in sec- 
tion 3 of the statute under con- 
sideration, represents only a sub- 
division of the matters embraced in 
the word 'print,' in the same section, 
which gets its meaning and limita- 
tion, for the purposes of this statute, 
from its immediate association with 
the words 'engraving, cut.' This is 
emphasized by the third section of 
the act of June 18. 1874 (18 Stat. 
78). which expressly limits the word 
to pictorial illustrations or works con- 
nected with the fine arts. Moreover, 
the introduction of the proviso by 
the words *ln the case' constitutes a 
legislative selection from what pre- 
cedes It. and shows that the quali- 
fying effect of the proviso was in- 
tended to be limited to a part only 
of the things named in the body of 
the section. These words necessarily 
make the whole section In pari ma- 
teria. It is true that in some parts 
of the statutes the words "book,' 
'print,' and 'musical composition,' 
refer to the intellectual conception 
as the essential element, ana in 
other parts may refer more par- 
ticularly to the material form In 
which ft is expressed; but nowhere 
does either element exclusively 
exist, because no intellectual con- 
ception is copyrigrhtable until it has 
taken material shaoe. Therefore, 
there is no reason for holding that 
the use of the words 'book, photo- 
graph, chromo, or lithograph.* in the 
proviso, involves a departure from 
the distinctive Idea appertaining to 
either in other parts of the statutes 
touching the subject-matter of copy- 
right." Oliver Ditson C6. v. Little- 
ton, 67 FAd. 905. 906. 16 CCA 61. 
DonuMtio BMUL«fa«t«rlair olawM 



see supra S 100. 

5. Littleton v. Oliver Ditson Co.* 
62 Fed. 597 [aff 67 Fed. 906. 15 CCA 
61]; Clemettl v. Golding, 2 CTampb. 
25; D'Almaine v. Boosey, 4 L. J. 
Exch. 21. But see Wltmark v. 
Standard Music Roll Co.. 221 Fed. 
376. 137 CCA 184 (holding that a 
musical composition consisting of 
words and music is not a book; that 
a book is a literary composition)' 

6. Hervleu v. J. S. Ogllvie I*ub. 
Co., 169 Fed. 978. 

"The case of Littleton v. Oliver 
Ditson Co., 62 Fed. 697 (decided 
by Judge Colt of the First CJir- 
cult) and his decision aflRrmed by 
the Court of Appeals (67 Fed. 906, 
15 CCA 61) involves the very ques- 
tion presented here, except in that 
case it was a musical composition, 
while' in this It is dramatic, but by 
the language of the statute aramatic 
and musical compositions are coupled 
together. Hence the holding of that 
court that a musical composition is 
not .eluded in the proviso as a book 
applies with equal force to the ques- 
tion presented in the case at bar." 
Hervleu v. J. S. Ogllvie Pub. Co., 
supra. 

'^The question here presented Is 
not whether a dramatic composition 
can ever be regarded as a book, but 
whether Congress intended, by the 
act above quoted, to include dra- 
matic compositions within the terms 
of the proviso. Dictionary defini- 
tions of the word 'book' are of no 
aid in settling this question. It 
stands squarely upon the meaning of 
the act."^ Hervleu v. J. S. Ogllvie 
Pub. Co., supra. 

7. 28 Op. Atty.-Gen. (Wicker- 
sham) 176. 

[al Beason for mle^— "I am asked 
what action should be taken by the 
register of copyrights when an ap- 
plication is made which presents 
either of the following conditions: 
1. Where the ad Interim deposit 
under section 21 is a complete book, 
and the permanent deposit under 
section -22 is only a part of such 
book. 2. Where both the ad interim 
and permanent deposits are frag- 
ments of the work. 8. Where the 
copy, printed and bound in accord- 
ance with the manufacturing pro- 
visions of section 15 of the act and 
deposited in the first instance, is only 
a fragment of the work. 4. Where 
a complete book is deposited, but the 
afl^davit correctly indicates that only 
a part of the work is printed in the 
United States. In reply to these 
questions I have the honor to say: 
The first two questions involve a 
construction of sections 21 and 22 of 
the copyright act. which relate to 
procuring a copyright in b. book pub- 
lished abroad in the English language, 
while the last two involve the general 
provisions of the act. . . . Does 
the word "book,' as here used, mean 
the entire book or a fragment of a 
book? It appears to me that there 
can be but one answer to this ques- 
tion. The requirement In section 21 
that a deposit in the copyright ofllce 
within the time specified 'of one 
complete copy of the foreign edition' 
clearly indicates that in the enact- 
ment of these sections the entire book 
was in the mind of Congress, and not 
a fragment thereof. I am also of 
the opinion that the same meaning 
should be given the word 'book' as 
it appears in class (a), section 6, 
and elsewhere in the act. . . . 
When it was enacted in section 8 
'that the author or proprietor of any 
work made the subject of copyright 
by this act • . . shall bsTe copy- 
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right.® Prior to this act there was no provision in 
the copyright law of the United States whereby 
copyright protection was expressly extended to 
periodicals, such as newspapers and magazines, but 
these publications were mentioned in the law in such 
a manner as to imply that they came within its pro- 
tection;^ and while it has been held that there can 
be no general copyright, as an entirety, of an ordi- 
nary newspaper which is composed in large part of 
matter not entitled to protection/^ and that a mere 
news item is not copyrightable,^^ the better view is 
that newspapers were copyrightable as "books" 
even under former statutes,^ and this view is 
strengthened by their specific inclusion in the pres- 
ent law which is in many respects a codifying stjkt- 
ute.^' In England a newspaper may be protected 
by statutory copyright as included in the term 
*'book.'' ^* Some of the British colonies have given 
protection by statute to news contained in foreign 
telegrams, the period of protection varying from 
twenty-four to one hundred and twenty hours in the 
respective colonies.^® 



[i 103] 3. UnpnhliBhed Worka— a. In OenmL 
By the act of 1009, congress for the first time au- 
thorized the copyright of unpublished works.^^ 
This authority is not expressly limited to any par- 
ticular class of works, but extends to all ''the 
works of an author of which copies are not repro- 
duced for sale. ' ' ^^ The statute mentions, however, 
as being within its terms, lectures, or similar produc- 
tions; dramatic, musical, or dramatico-musical com- 
positions; photographs; motion pictures; works of 
art; plastic works; and drawings, and the authority 
is, perhaps, limited to the classes of works enumer- 
ated.^® Other sections of the statute refer to manu- 
scripts generally ,^^ and to manuscripts of dramatic 
works not reproduced in copies for sale,^ as sub- 
jects of copyright. 

In England copyright in unpublished works is 
specifically conferred^ in lieu of the common-law 
right which is abolished,^ 

[$ 104] b. Lectures, Sermons, and Addresses. 
Lectures, sermons, and addresses^ prepared for oral 



rigrht for such work under the con- 
ditions and for the term specified in 
this act' it certainly was not in- 
tended that a chapter or two— a mere 
fra^rment of a book — should fall 
within the meaning: of the word 
'work.' Such fragment is not a 
'work/ and can not be so considered. 
It is only a part of a work. There 
is a special reason why this meaning 
should be given the words 'book' and* 
'work' in this act which did not exist 
before the passage of the act of 
March 3, 1891. . . . To hold that 
a mere fragment of a book could be 
copyrighted, would open the door to 
the most extensive evasions of the 
manufacturing provisions of the act. 
For illustration, the Librarian of 
Congress transmits through you what 
appears to be a booklet in pamphlet 
form of ' 51 pages, on the last of 
which appear the words 'The end.' 
This has been filed with the register 
of coyrights under sectlpn 21 for ad 
interim protection. But as a matter 
of fact this pamphlet contains only 
the first four chapters of the book, 
and how many more there are and 
of how many volumes the entire 
work consists there is nothing to in- 
dicate; nor could the extent of the 
work make any difference so far as 
the principle Involved is concerned; 
nor can the principle be affected by 
the fact that the pamphlet purports 
to be a complete work. If protection 
be accorded these four chapters, no 
other publisher could afford to pub- 
lish the remainder of the book, and 
though not legally protected by copy- 
right, yet the protection of the re- 
maining portion would in fact be 
perfect. But at the same time, 
neither the manufacturing provisions 
in section 16 nor the prohibitions 
against importations in section 31 
would apply to the parts not copy- 
righted, and the publisher could have 
the entire remainder of the book 
printed abroad and imported and here 
bound with the four chapters printed 
within the United States. If the law 
should be construed to permit this, 
it is quite probable that the copy- 
righting of but a part of books which 
are not supposed to be of very sub- 
stantial merit would become the 
custom. But independent of this con- 
sideration, there appears to be noth- 
ing in the statute which implies that 
but a part of a work may be copy- 
righted, nor have I been able to find 
any authorities showing that other 
similar statutes have been so con- 
strued." 28 Op. Atty.-Gen. (Wicker- 
sham) 176, 178. But see Infra § 272. 

8. Act March 4. 1909 (35 U. S. St. 
at Lr. 1075 c 320 S 5). 

[a] "This tezm Inclnde* news- 
papers, magazines, reviews, and serial 



publications appearing oftener than 
once a year; bulletins or proceedings 
of societies, etc., which appear regu- 
larly at intervals of less than a 
year* and, generally, periodical pub- 
lications which woula be registered 
as second-class matter at the post 
office." Rules and Regulations for 
Registration of. Claims to Copyright 
(Copyright Oflice Bui. No. 16) rule 6. 

9. Rev. St. fi 4956, as amended by 
Act March 3, 1891 (26 St. at L. 1107); 
Harper v. Donohue, 144 Fed. 491 [aff 
146 Fed. 1023 mem, 76 COA 678 
meml. 

10. Chicago Tribune Co. v. Asso- 
ciated Press, 116 Fed. 126: Clayton 
V. Stone, 5 F. Cas. No. 2,872, 2 Paine 
382, 392 (where it is said: "The term 
science cannot, with any propriety be 
applied to a work of so fluctuating 
and fugitive a form as that of a 
newspaper or price-current, the sub- 
ject-matter of which is daily chang- 
ing, and is of mere temporary use"). 

[al BoelMoiui revlowed^ — "In Trib- 
une Co. V. Associated Press, 116 
Fed. 126, the Chicago Tribune at- 
tempted to copyright, under contract, 
some special telegraphic matter of 
the London Times, by depositing in 
the Chicago post office, on the 
evening before publication, the gen- 
eral title of the newspaper, with 
serial number and date, and by like 
deposit, immediately upon publica- 
tion, of copies of the newspaper, 
each addressed to the Librarian or 
Congress. It was held by Judge 
Seaman that it was at least question- 
able whether a copyright can thus be 
secured for a newspaper. But as the 
defendant did not copy from the 
Tribune, but directly from the Lon- 
don Times after its publication in 
England, and as the matter published 
by the Times and Tribune was not 
identical, there was no infringement, 
nor was any copyright thus obtained. 
In England it was first held that a 
newspaper was not a book or 
periodical in Cox v. Land, etc.. 
Journal Co., L. R. 9 Eq. 324. but the 
contrary was decided in Walter v. 
Howe, 17 Ch. D. 708, in Gate v* 
Devon, etc., Constitutional News- 
paper Co., 40 Ch. D. 600. and finally 
by the Court of Appeals in Trade 
Auxiliary Co. v. Middlesbo rough, 
etc.. Tradesmen's Protection Assoc, 
40 Ch. D. 425. Whatever may have 
been the true construction of former 
copyright acts, and whether or not 
a newspaper is entitled to copyright 
I think the international copyright 
act of 1891 has set the question at 
rest so far as periodicals like Har- 
per's Bazar are concerned." Harper 
V. Donohue, 144 Fed. 491, 496 [aff 
146 Fed. 1028 mem. 76 CCA 678 mem]. 

11. See supra fi 91. 



[a] The tOKiL of statlnir ntwi is 
copyrightable. See infra | 267. 

Vatare of jiropextj- la newi see 
supra §21. 

19. Harper v. Shoppell, 26 Fed. 
619, 23 Blatchf. 481 (a case involving 
the infringement of a cut published 
in plaintiffs' newspaper. Wallace, J., 
said: "The copyright of the plain- 
tiffs' newspaper was a copyright of 
a book, within the meaning of the 
copyright laws); Drone Copyright 
p 169: 1 Spelling Extra. Rel. 5 866. 

Books ofl lAclndixiir iiawsp«p«n 8e« 
supra S 101. 

13. United Dictionary Co. v. 
G. & C. Merriam Co., 208 U. S. 260, 
264, 28 set 290, 62 L. ed. 478 (where 
a later copyrighted statute was re- 
ferred to in construing an earlier 
enactment on the same subject, and 
Mr. Justice Holmes said: "It is said 
that the act of 1906 cannot affect 
the construction of the law under 
which the parties' rights were fixed, 
and it cannot, beyond Illustrating a 
policy that has not changed"). 

14. Walter v. Lane, [1900J A. C. 
639, 2 BRC 812; Exchange 'Tel. Co.. 
Ltd. v. Gregory, [1896] 1 Q. B. 147: 
Cate v. Devon, etc.. Constitutional 
Newspaper Co., 40 Ch. D. 600; Walter 
V. Howe, 17 Ch. D. 708. Compare 
Piatt V. Walter. 17 L. T. Rep. N. S. 
167 (in which it was doubted whether 
6 & 6 Vict, c 45 I 18. extends to 
newspapers). But see Cox v. Land, 
etc.. Journal Co., L. R. 9 Eq. 324 
[overr Walter v. Howe, 17 Ch. D. 
7081 (holding that a newspaper Is 
not a book within the <>)pyright 
Act). 

15. MacGillivray Copyright p 186 
(where the following are enumerated 
as colonies having such laws: 
Australian Colonies, Tasmania, Cape 
of Good Hope, Natal, New Zealand, 
Hong Kong and Ceylon). 

la Act March 4, 1909 (85 U. S. 
St. at L. 1075 c 820 fi 11). 

17. Act March 4, 1909 (85 U. S. 
St. at L. 1075 c 320 fi 11). 

18. Act March 4, 1909 (36 U. & 
St. at L. 1075 c 320 fi 11). 

19. Act March 4, 1909 (36 U. S. 
St. at L. 1076 c 320 fi 60) (which, 
after providing for the destruction 
of useless copyright deposits, further 
provides: "That no manuscript of an 
unpublished work shall be destroyed 
during Its terra of copyright without 
specific notice to the copyrignt 
proprietor of record, permitting him 
to claim and remove it"). 

90. Act March 4. 1909 (86 U. S. 
St. at L. 1075 c 320 § 1 (d)). . „ 

91. Copyright Act, 1911 (1 & 2 
Geo. V c 46 fi 1 (1) (b)). „ . 

99. Copyright Act, 19J1 (1 &/ 
Geo. V c 46 fi 31). See also supra fi 4. 
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deliveTy, are speeifioally made the subject of eopy- 
righty" and provision is also made for oop3nrighting 
them as unpublished works.^ 

Under the BngUah rta tnt ee sueh works have long 
been protected." 

[( 105] c. Maanscriptg. Unprinted manuscript, 
such as a collection of letters, has been held to be 
within the meaning of the statute of Anne.^ In 
the United States an author's or proprietor's prop- 
erty in an unpublished manuscript was specifically 
protected by the former statute.*^ The term '^ manu- 
script," as used in this statute, includes private 
letters,^ but does not include pictures." The act 
of 1909 contains no similar provision, although all 
rights, at common law or in equity are expressly 
preserved,^ and the copyrighting of manuscripts 
is authorized.*^ 

[f 106] d. Inchoate or Intended Works. An 
inchoate or merely intended publication is not the 
subject of copyright,*^ and will not be protected 
under the copyright law, notwithstanding its title 
has been entered in the copyriffht office as a step 
toward obtaining a copyright,^ because it is only 



the work itself, not its subject or ideas, which may 
be copyrighted.^ No intellectual conception is copy- 
rightable until it has taken material shape.^ 

[( 107] 4. Dramatic or Dramatico-Mnaical Oom- 
pOflitionB — a. In QenaraL Dramatic or dramatico- 
musical compositions are one of the statutory classes 
of copyrightable works enumerated in the act of 
1909.^ Dramatic compositions were first mentioned 
as such in the act of 1856,^^ since which time all 
revisions of the copyright law have specifically 
named dramatic compositions as a subject of copy- 
right,^ and they have been copyrightable as such, 
provided they are of a character falling within the 
constitutional description of copyrightable works.'^ 

Under the English statutes dramatic compositions 
have long been entitled to copyright.^ 

[$ 108] b. What Oonstitntes. In the United 
States the term "dramatic composition" is not de- 
fined by the copyright statutes and its meaning must 
be ascertained by judicial construction.^* The copy- 
right office, however, has placed a construction on 
the term.*'. In England, there are statutory defini- 



Act March 4. 1909 (86 U. S. 
St. at L. 1075 c 320 I 6); Rules and 
Resfiilationa for Reirlstration of 
Claims to Copyrlf?ht (Copyright 
Office Bui. No. 15) rule 7. 

[a] nils provlsifm is now (1) in 
this act» ana has no equivalent or 
parallel in any previous copyrig-ht 
act of the United States. (2) Prior 
to this act. protection for such 
works could be obtained only under 
the common law of literary property. 
See supra 89 4 et seq; and particu- 
larly see IS 20. 58. (3) Of course, if 
reduced to manuscript form, the 
manuscript was protected. See supra 
ifi 14. 48: and infra S 105. 

M. See supra 9 108. 

85. See supra I 53. 

ae. Pope T. Curl. 2 Atk. 842. 26 
Reprint 608. 

a7. Rev. St. 9 4967. as amended 
by Act March 8. 1891 (20 St. at L. 
1106 c 666 J 9) (which provided: 
••Sec. 4967: Every person who shall 
print or publish any manuscript 
whatever, without the consent of the 
author or proprietor first obtained 
. . . shall be liable to the author 
or proprietor for all damaf^es oc- 
casioned by such injury"). And see 
Little V. Hall, 18 How. (U. S.) 166. 
15 Lk ed. 828; Lawrence v. Dana. 16 
F. Gas. No. 8.186, 4 Cliff. 1. 

[a] Blfdot of itatatew— "At com- 
mon law, an author has a right to his 
unpublished manuscripts the same as 
to any other property he may 
possess, and this statute f^ves him 
a remedy by Inijinctlon to protect 
this right." Little v. Hall, 18 How. 
(U. S.) 166. 170, 15 L. ed. 328. 

88. Bartlett v. CJrIttenden, 2 F. 
Cas. No. 1.076, 6 McLean 32, 2 F. Gas. 
No. 1.082, 4 McLean 800. 

Vxoperty la lettors ttt oommoiL law 
see supra 99 18, 32. 

39. Parton v. Prang, 18 F. Gas. 
No. 10.784. 8 (niff. 537. 

80. Act March 4. 1909 (85 U. S. 
St. at L. 1075 c 320 9 2). 

81. Act March 4. 1909 (85 TJ. S. 
St. at L. 1075 c 820 99 H. 60); 28 
Op. Atty.-Qen. (Fowler) 266. See 
also supra 9 168. 

88. Oliver Ditson Go. v. Littleton, 
67 Fed. 905. 16 CCA 61; Centennial 
Catalogue Go. v. Porter, 6 F. Gas. No. 
2.646; Piatt v. Walter, 17 L. T. Rep. 
N. 8. 157. 

ral Oflolal OenfiiBtal Scposition 
baialogvas^— -Official catalogues of 
the exhibitors at the Centennial 
Exposition at Philadelphia were 
in £9^^^^ ^' preparation by the 
commission, and they had de- 
posited in the office of the librarian 
of congress the titles of such cata- 
logues in accordance with the stat- 

[18 G. J.— 831 



ute. but the books themselves had 
not been completed even in manu- 
script, and had not been published 
or deposited. The commission 
granted the exclusive right of pub- 
lishing such official catalogues to 
plaintTfTs assignor. Defendant was 
about to issue his own catalogue of 
the exhibitors at such exposition, 
when a bill for injunction under the 
copyright law was filed. PlalntiflFs' 
book was in a form called a dummy, 
that is a book containing a few 
printed leaves followed by blank 
ones. PlaintiflFs contended that, al- 
though subject matter open to all 
the world cannot be copyrighted, as 
a general principle, in this particular 
case it was different, because the 
information from which alone a cata- 
logue could be prepared had been ex- 
pressly reserved to the commission 
and their assigns, and all exhibitors 
and visitors were subject to the 
reservation by the published regu- 
lations. The objection was to the 
publication by defendants of a list 
of leading exhibitors. They further 
maintained that by taking the initia- 
tory steps in recording the title, they 
became entitled to protection, and 
the congressional librarian in his 
pamphlet of instructions declared 
that a copyright may be secured for 
a projected as well as for a com- 
pleted work. But the injunction was 
denied. Centennial Catalogue Go. v. 
Porter. 5 F. Gas. No. 2,546 (where 
Cadwalader, District Judge, "consid- 
ered that the plaintiffs were not in a 
condition to make such a book as 
shown in the application. It was 
something new to him that copyright 
was applicable to an inchoate and 
intenued publication. Assuming that 
a manuscript could be copyrighted, 
the question was whether it must 
not be in the form in which it is to 
be printed. The difficulty was that 
the plaintiffs had no copyright in 
the subject but only in the work. 
If there is anything but literary 
piracy, their remedy is in the state 
courts. There is no remedy in the 
United States court until it comes to 
infringement of literary property. 
The plaintiffs go upon the ground of 
literary property, not in print and 
only partlv in manuscript. The Juris- 
diction of the court is only over 
printed matter. The mere threat to 
print a book does not give it Juris- 
diction. The act says a book, not an 
intended book. The Injunction was 
therefore refused**). 

[b] srvtiue issue of aewspaper^— 
"That protection given by common 
and statute law, which is called 
copyright, is only in respect of some 



published or unpublished !iterary 

E reduction, and. therefore, there can 
e no copyright in the prospective 
series or newspapers. The copy- 
right may attach upon each success- 
ive publication, but that which has 
no present existence cannot be the 
subject of this species of property.'* 
Piatt V. Walter. 17 L. T. Rep. N. S. 
157. 169. 



Centennial Catalogue Co. v. 
Porter. 5 F. Cas. No. 2,646. 

84» Centennial Catalogue Co. v. 
Porter, 5 P. Gas. No. 2.646. 

Proteotloa of subject sad ideas see 
infra il 267. 268. 

85. Oliver Ditson Co. v. Littleton, 
67 Fed. 905, 15 CCA 61. 

36. Act March 4. 1909 (35 U. S. 
St. at L. 1075 e 820 9 5): Rules 
and Regulations for Registration of 
Claims to Copyright (Copyright 
Office Bui. No. 15) rule 8. 

87. Act Aug. 18, 1856 (11 U. S. 
St. at L. 138) (this act conferred on 
the proprietor of a copyrighted 
dramatic composition exclusive per- 
forming rights, in addition to the 
publishing rights alone conferred bv 
former laws); Palmer v. De Witt, 
32 N. Y. Super. 530. 40 HowPr 293 
[aff 47 N. Y. 632. 7 AmR 480]. 

38. Act July 8, 1870 (16 U. S. St. 
at L. 198 c 885 S 86); U. S. Rev. St 
I 4962; Act March 8. 1891 (26 U. S. 
St. at L. 1106 c 565 i 1); Act Jan. 7. 
1904 (88 U. S. St. at L. 4 c 2 i 1); 
Act March 8. 1905 (83 U. S. St. at L. 
1000 c 1482). 

88. Barnes v. Miner, 122 Fed. 480. 
490 (where it was held that, by the 
use of the words "dramatic composi- 
tion'* in the statute, it was not in- 
tended to include any compositions 
that would not tend to "promote the 
progress of science and useful arts," 
and that a stage production which 
lacks those elements in a substantial 
degree is not the subject of copy- 
rif^ht). €ee also supra | 85. 

' 40. Dramatic Copyright Act, 1833 
(3 & 4 Wm. IV c 16): 6 ft 6 Vict, c 
46 i 20. And see Cumberland v. 
Planche. 1 A. ft E. 680, 28 ECL 276, 
110 Reprint 1329; Chappell v. Boosey, 
21 Ch. D. 282. 9 ERG 890. 

41. See cases infra this section. 

48. Rules and Regulations .for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rules 
8. 9. 

[a] 'The deslgnatloiL 'dramatlo 
oompositloii' does not Include the fol- 
lowing: Dances, ballets, or other 
choregraphic works; tableaux and 
motion-picture shows; stage settings 
or mechanical devices by which 
dramatic effects are produced, or 
'stage business'; animal shows. 
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tions.*' The courts are extremely liberal in their 
construction^ and hold any piece to be a dramatic 
composition in which the dramatic element is 
present, and which is suitable for representation on 
the stage.^ A composition is a written or literary 
work invented and set in order.^^ A dramatic com- 
position is such a work in which the narrative is 
not related, but is represented by dialogue and ac- 
tion.** A dramatic performance is a performance 
adapted to the stage, with the appropriate scenery 
for its representation.*^ A drama is a poem or com- 
position representing a picture of human life and 



accommodated to action;*® a story represented by 
action, where the representation is as if the real 
persons were introduced and employed in the action 
itself.*^ It has been said that, in order for a com- 
position to constitute a ''dramatic composition'' 
within the meaning of that term as used in the copy- 
right law, it is necessary that it should tell some 
story.^ Therefore there can be no dramatic copy- 
right in a mere stage dance ;'^^ in the voice, motion, 
and postures of the actors;^' in mere stage busi- 
ness,*^ or ''gags;''" in a purely spectacular piece, 
or mere exhibition ;°^ in the device of representing 



sleight-of-hand performances, acro- 
batic or circus tricks of any kind: 
descriptions of motion pictures or or 
settings for the production of motion 
pictures. (These, however, when 
printed and published, are regis- 
trable as 'books.')" Rules and Regu- 
lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15), rule 8. 

[bl ''Bramatic-mnslcal oomxK>«U 
tlons iBclnde principally operas, 
operettas, and musical comedies, or 
similar productions which are to be 
acted as well as sung." Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright Of- 
fice Bui. No. 15) rule 9. 

[c] "Ordinary vongs, even when 
intended to be sung from the stage 
in a dramatic manner, or separately 
published songs from operas and 
operettas, should be registered as 
musical compositions, not dramatico- 
muslcal compositions." Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright 
Office Bui. No. 15) rule 9. 

43. St. 1 & 2 Geo. V c 46 i 85; 

5 & 6 Vict, c 45 § 2. 

[a] Btatutory dAfliUtftoiui. — (1) 
** 'Dramatic work' -includes any piece 
for recitation, choreographic work 
or entertainment in dumb show, the 
scenic arrangement or acting form 
of which is fixed in writing or other- 
wise, and any cinematograph pro- 
duction where the arrangement or 
acting form or the combination of 
Incidents represented give the work 
an original character?' Copyright 
Act, 1911 (1 & 2 Geo. V c 46 « 35). 
(2) "The words 'Dramatic Piece' 
shall be construed to mean and in- 
clude every Tragedy, Comedy, Play, 
Opera, Farce, or other scenic, 
musical, or dramatic Entertainment." 

6 & 6 Vict, c 45 i 2. 

[bl Statute oonstraed. — In con- 
struing the definitions of "dramatic 
piece" as contained in 5 & 6 Vict, c 
45 i 2, Denman. C. J., said: "These 
words comprehend any piece which 
could be called dramatic in its 
widest sense; any piece which, on 
being presented by any performer 
to an audience, would produce the 
emotions which are the purpose of 
the regular drama, and which con- 
stitute the entertainment of the 
audience." Russell v. Smith. 12 Q. 
B. 217. 236. 64 ECL 217, 116 Reprint 
849. 

44. Green v. Luby. 177 Fed. 287; 
Daly V. Webster, 66 Fed. 483, 4 CCA 
10 [app dlsm 163 U. S. 155, 16 SCt 
961. 41 L. ed. 1111: Daly v. Palmer, 10 
F. Cas. No. 3,552, 6 Blatchf. 256; 
Russell V. Smith, 12 Q. B. 217. 64 
ECL. 217, 116 Reprint 849; Lee v. 
Simpson. 3 C. B. 871. 54 ECL. 871, 
136 Reprint 349; Clark v. Bishop, 25 
L. T. Rep. N. S. 908. 

45. Daly v. Palmer, 6 F. Cas. No. 
3.552, 6 Blatchf. 256. 36 HowPr (N. 
Y.) 206. 

46. Green v. Luby, 177 Fed. 287; 
Daly V. Palmer, 6 F. Cas. No. 3.552. 
6 Blatchf. 256, 36 HowPr (N. Y.) 206; 
O'Neill V. General Film Co., 152 NTS 
699 [afC 171 App. Div. 854, 167 NYS 
10281. 

[a] Dramatlo or musioal eompoil- 
tloiu— "The defendant contends, in 
the first place, that the sketch 'The 



Queen of the Vaudeville' is a musical 
composition, and not a dramatic 
composition, within the meaning of 
the copyright law of 1909 (Act 
March 4. 1909. 35 U. S. St. at L. 1075, 
c. 320 [U. S. Comp. St. Supp. 1909, 
p. 1289]). There is much force in 
this contention. The work Is essen- 
tially a series of recitations and 
songs to be recited or sung by the 
same person dressed in different 
costumes. The action and dialogue 
in addition thereto are hardly suffi- 
cient to make a dramatic composi- 
tion.. Still the work is something 
more than a mere musical composi- 
tion. The singer dresses in costumes 
to represent the different characters. 
There Is a very little dialogue or 
'patter' — the latter being, apparently, 
the professional term. There Is also 
a very little action. The singer gets 
out of a cradle. There is scenery, 
and lights are thrown upon the 
singer. I think the sketch may 
fairly be classified as a 'dramatico- 
musical composition' within the 
meaning of the copyright act." 
Green v. Luby, 177 Fed. 287. 

47. Jacko V. State. 22 Ala. 73. 74 
(where the court said: "The dramatic 
performances which are recognized 
as belonging to a theatre are those 
adapted to the stage. wUh the ap- 
propriate scenery for their repre- 
sentation"). 

48. Jacko V. State. 22 Ala. 73, 74 
(where it is said: "It may be con- 
ceded, that its signification is broad 
enough to cover any representation 
in which a story is told, a moral 
conveyed, or the passions portrayed, 
whether by words and actions com- 
bined, or by mere actions alone"). 

48. O'Neill V. General Film Co., 
152 NYS 599 [aflf 171 App. Div. 854, 
157 NYS 10281; Bell v. Mahn, 121 Pa. 
225, 228, 15 A 523, 6 AmSR 786, 1 
LRA 364 (where it is said: "It is 
ordinarily designed to be spoken, but 
it may be represented in pantomime, 
when the actors use gesticulations, 
sometimes in the form of the ballet, 
but do not speak; or in opera, where 
music takes the place of poetry and 
of ordinary speech, and the dramatic 
treatment is essentially different 
from either"). 

50. Cappell v. Fields. 210 Fed. 864. 
127 CCA 448; Barnes v. Mine' 122 
Fed. 480; Fuller v. Bemis, 50 Fed. 
926; O'Neill v. General Film Co., 152 
NYS 599. 604 [aff 171 App. Div. 854, 
157 NYS 10281; Tate v. Fullbrook, 
[19081 1 K. B. 821, 2 BRC 93, 14 
AnnCas 428; Karno v. Path6 Frftres, 
99 L. T. Rep. N. S. 114 [app dlsm 100 
L. T. Rep. N. S. 260]. 

"A dramatic composition is a work 
in which the narrative is told by dia- 
logue and action, and the characters 
go through a series of events which 
tell a connected story. It may be a 
pantomime, and the story told in ac- 
tion, but to make it a dramatic 
composition it must tell a connected 
story or a series of events." O'Neill 
V. GTeneral Film Co., supra. 

[a] 8ooB» beld dramatlo within 
nue.— "In the second act of the Girl 
on the Film a scene occurs in which 
an old miller informs a meeting of 
English villagers of the danger of a 
French invasion, and it is agreed 
that in case such a thing happen k. 



bell shall be rung to call them to- 
gether for resistance. Then a mov- 
ing picture company appears and 
arranges to take a moving picture 
representing Napoleon and French 
soldiers and a young girl beseeching 
Napoleon to release her sweetheart, 
who is about to be executed as a 
spy. The miller, seeing this, rings 
the bell, the villagers rally and set 
upon the party which is being photo- 
graphed for the moving picture. In 
the defendant's play, at the end of 
the first act, there is a scene laid in 
California in which a countryman 
warns others of the danger of a 
Japanese invasion, whereupon it is 
agreed that if such a thing occur an 
alarm bell shall be rung, so that the 
countryside may turn out to resist it 
Then a moving picture company ap- 
pears, arranging to take a picture of 
a Japanese general and troops and 
the effort of a woman to save a spy 
from execution by importuning the 
general. One of the countrymen, see- 
ing this, rings the alarm bell. The 
neighbors turn out, and a fight en- 
sues with the moving picture com- 
pany. The idea of the scene in the 
Girl on the Film is shown to be quite 
novel. It is certainly reproduced in 
All Aboard with substantially the 
same dramatic incidents. While the 
voice, motions, and postures of actors 
and mere stage business may be imi- 
tated because they have no literary 
quality and cannot be copyrighted 
(Savage v. Hoffman, 159 Fed. 584; 
Bloom V. Nixon. 126 Fed. 977), a scene 
like the one under consideration has 
literary quality, and may be pro- 
tected by copyright (Daly v. Palmer, 
6 F. Cas. No. 3,562. 6 Blatchf. 256. 36 
HowPr (N. Y.) 206; Daly v. Webster. 
56 Fed. 483. 4 CCA 10: Brady v. Daly. 
83 Fed. 1007, 28 CCA 253). We agree 
with Judge Hough in thinking that 
this scene was a subject of copy- 
rlTht, and that the defendants have 
infringed." Chappell v. Fields, 210 
Fed. 864. 865, 127 CCA 445. 

61. Fuller v. Bemis, 60 Fed. 926. 
[a] ▲ «tago dance lUastratlnr ^ 

poetry of motion by a series pi 
graceful movements, combined with 
an attractive arrangement of «{fP' 
ery, lights, and shadows, but telling 
no story, portraying . no character, 
and depicting no emotion, is no'.. J 
"dramatic composition," within "ic 
meaning of the copyright act. Fuller 
V. Bemis, 50 Fed. 926. 9*?8. _, . 

62. Chappell v. Fields, 210 Fed. 
864, 127 CCA 448; Bloom v. Nixon, 
125 Fed. 977. See also infra 9 818. 

nultatlon* as Infringement see 
infra S 321. ^. 

63. Chappell v. Fields, 21?^£!v 
864, 127 CCA 448; Tate v. FullbrooKj 
ri9081 1 K. B. 821, 2 BRC 93. 14 Ann 
Cas 428; Karno v. Path6 Frftres. »» 
L. T. Rep. N. S. 114 [app dism 100 u 
T. Rep. N. S. 2601. ^_, , , 

64. Tate v. Fullbrook. ii^^Vci. 
K. B. 821, 2 BRC 93, 14 AnnCas 4a»» 
Karno v. Path6 Frferes, 99 L. T. gej; 
N. S. 114 [app dism 100 U T. K^p. 
N. S. 2601. ^ - MOA' 

66. Barnes v. Miner, 122 Fed. 4»v. 
Martinettl v. Magulre, 16 F. Cafl. JL"; 
9.173. 1 Abb. 356. Deady 216; Ja<*" 
v. State. 22 Ala. 73. ,^-e 

[a] "The Black Orook is &."^ 
(Spectacle; in the .language ^i^ 
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a performer's change of costume by means of 
moving pictures in connection with the actual 
changes of costume ;^ or in a mere orchestral score.^^ 
Instrumental music alone is not a dramatic compo- 
sition.^ A descriptive or dramatic song may, how- 
ever, constitute a dramatic piece.^^ But a song is 
not necessarily a dramatic piece.^ It is not so 
unless it has the characteristics of a dramatic 
piece,^ and this is to be determined in each case 



as a question of fact.^ If the composition tells a 
story intelligible to the spectator, it is immaterial 
whether it is done by means of dialogue or other- 
wise. Hence it has been held that a series of inci- 
dents grouped in a certain sequence and realistically 
presented may constitute a '^ dramatic composition" 
within the statute, * although they are accompanied 
by very little dialogue,^ or none at all, as in the 
case of a pantomine.^ Motion pictures constitute 



craft, a 'spectacular piece/ It has 
no pretensions to be called a dra- 
matic composition. Tlie dialo^rue is 
very scant, and appears in the lierht 
of a mere accessory — a piece of word 
machinery tacked on to the ballets 
and tableaux. The principal part 
and attraction of the spectacle seems 
to be the exhibition of women in 
novel dress or undress, or in strik- 
ing attitudes or action. The closing 
scene is called 'Paradise/ and con- 
sists, as witness Hamilton expresses 
it, *of women lying about loose' — a 
sort of Mohammedan paradise. I take 
it, with imitation grottos and earthly 
houris. To call such a spectacle a 
'dramatic composition' is an abuse of 
language. An exhibition of model 
artistes, or a menagerie of wild 
beasts, might as well be called a 
dramatic composition, and claim to 
be entitled to copyright. A menagerie 
is an interesting spectacle, and so 
may this be; but it is nothing more. 
An exhibition of women, whether in 
the ballet or tableaux, or even 'lying 
around loose' in such a paradise, is 
not a dramatic composition and en- 
titled to the benefit and protection of 
copyright/' Martinetti v. Maguire, 
16 F. Cas. No. 9,173. 1 Abb. 366. 
Deady 216 [quot Barnes v. Miner, 
122 Fed. 480, 490]. For an adverse 
criticism of this decision, see the 
article entitled "The Law for Play- 
wrightB." 8 So. L. Rev. N. S. 18. 

[b] Oiroiui ozMbitioiui; feats of 
Isgwrdemaliu— "It may often be diffi- 
cult to trace the dividing line be- 
tween the terms theatre and circus 
fTom the character of their exhibi- 
tions, but there can be none what- 
ever in distinguishing the difference 
between the usual performances of a 
theatre and an exhibition of feats of 
sleight of hand or legerdemain. The 
latter cannot be said to be a dra- 
matic performance, in any legitimate 
sense of that term." Jacko v. State, 

22 Ala. 73. 75. 

66. Barnes v. Miner, 122 Fed. 480. 

[a] Bill* applied. — ^A stage per- 
formance consisting of the singing 
of well known songs by a woman 
dressed to personate other singers, 
prefaced by a short and common- 
place dialogue having no reference to 
such performance, and with a kineto- 
scope exhibition during the intervals 
when the performer is changing 
costume, in which she is shown 
while making such changes by means 
of moving pictures previously taken 
photograj^ically on a film, is not a 
subject of copyright, the dialogue not 
being a dramatic composition, but a 
mere exhibition, in addition to being 
Immoral. Barnes v. Miner, 122 Fed. 
480. 

57. Mikado, etc. Case. 25 Fed. 188. 

23 Blatchf. 347. 

68. Mikado, etc., Case, 26 Fed. 183, 
23 Blatchf. 347; Fuller v. Blackpool 
Winter Gardens, etc., Co., Ltd., [18951 
2 Q. B. 429. 437 (where Kay. L. J., 
said: "Music without the words could 
hardly be called a dramatic piece"). 

69. Fuller v. Blackpool Winter 
Gardens, etc., Co., Ltd.. [1895]. 2 Q. 
B. 429; Russell v. Smith. 12 Q. B. 
217, 64 ECL 217. 116 Reprint 849; 
Clark V. Bishop. 25 L. T. Rep. N. S. 
908; Roberts v. Bignell, 3 T. L. R. 
562. 

[a] DesorintlTe or dramatic eong^ — 
"A song which relates to the burn- 
ing of a ship at sea, and the escape 
of those on board, describes their 
feelings in vehement language, and 
sometimes expresses them in the 



supposed words of the suffering 
'parties, is dramatic, and therefore at 
all events within the meaning of 
the statute, though it be sung only 
bv one person, sitting at a piarto, 

fiving effect to the verses by his 
elivery, but not assisted by scenery 
or appropriate dress." Russell v. 
Smith, 12 Q. B. 217, 64 ECL 217, 
116 Reprint 849. 

[b] VopioRl BCULK^ — ^The introduc- 
tion, skeleton, and chorus of a topical 
song, part of a dramatic composition, 
designed merely to amuse, although 
possessing little literary merit or 
originality, may be subject to copy- 
right if of value for the purposes 
for which they were designed. 
Henderson v. Tompkins, 60 Fed. 
758. 

60. Fuller v. Blackpool Winter 
Gardens, etc., Co.. Ltd., [1896] 2 Q. B. 
429. 

61. Fuller v. Blackpool Winter 
Gardens, etc., Co., Ltd., [1895] 2 Q. B. 
429. 

[al Whmk, song im a draanatfto pleoe. 
— <1) "The fact that it is sung in 
costume does not make it a dramatic 
piece. If the dress of the singer 
could have that operation, the singer 
and not the author of the song would 
be the person who caused it to be 
a dramatic piece. The same may be 
said of the manner in which the 
singer treats the song. The question 
must be what was the character of 
the composition when it was first 
written and published. I can quite 
understand that it is possible that a 
thing to be performed by one person 
only may be a dramatic piece. But, 
whether the composition is to be 
sung by one or more persons, if a 
song is sung, and only a song, there 
is no performance of a dramatic 
piece." Fuller v. Blackpool Winter 
Gardens, etc.. Co., Ltd., [1895] 2 Q. B. 
429. 434 (per Lord Esher. M. R.). 
(2) "Every case must depend upon 
its own attendant circumstances. In 
each case it is a question of fact. I 
think that to constitute a song a dra- 
matic piece it must be such a song as 
for its proper representation, acting, 
and possibly scenery, formed a neces- 
sary ingredient, and that if neither of 
these be a requisite to the efficient 
representation of the song, it is not 
a dramatic piece. It is an entire 
misnomer to call a mere common, 
ordinary music-hall song, which re- 
quired neither acting nor scenery for 
its production, a dramatic piece, for 
it is in truth nothing of the kind/' 
Fuller V. Blackpool Winter Gardens, 
etc., Co.. Ltd.. [1895] 2 Q. B. 429, 442 
(per A. L. Sn^th, L. J.). 

62. Fuller V. Blackpool Winter 
Gardens, etc., Co., Ltd.. [1895] 2 
Q. B. 429, 434 (per Lord Esher, 
M. R.). 

63. Daly v. Webster. 56 Fed. 483, 
4 CCA 10 [app dism 163 U. S. 155, 
16 set 961, 41 L. ed. Ill]; Daly v. 
Palmer. 6 F. Cas. No. 3.562, 6 
Blatchf. 256; Chatterton v. Cave, 
L. R. 10 C. P. 572. 

"It was first said that the subject- 
matter of the action was not the sub- 
ject-matter of copyright-^that the 
Act gives a property in words and 
not in situations and scenic effects, 
but I think that these latter are 
more peculiarly the subject of copy- 
right than words themselves." Chat- 
terton V. Cave, 83 L. T. Rep. N. S. 
255, 256 [aff 2 C. P. D. 42 (aff 3 App. 
Cas. 483)] (per Brett, J.). But see 
Tate V. Fullbrook, 98 L. T. Rep. N. S. 
706, 710 (where the above quoted 
language of Brett, J., is disapproved 



by Vaughan Williams. L. J., and It 
is pointed out that it does not ap- 
pear in other reports of that case. 
It was further said: "But, be that 
as it may, that decision does not 
bind us here, and the conclusion 
which I have come to is that the 
subject-matter In which the author 
is to acquire a property is something 
which is capable of being printed and 
published. It seems to me that a 
great deal of the matter which was 
decided by Phillimore, J. [in the 
court below], to be the subject-mat- 
ter for protection under the Act. was 
not so at all. The intention of the 
Act of Parliament was to protect the 
property of an author. Sometimes 
the learned judge did not quite put 
the matter In that way. He seems 
to treat the subject-matter of the 
Act as being the written production 
plus other matters, such as the sim- 
ilarity of the get-up of the various 
characters, the facial expression, the 
scenic effects, and suchlike, which he 
speaks of as being ancillary or ac- 
cessory to the words of the peace. 
. . In my view, the true con- 

struction of the Act is that the sub- 
ject-matter — via., the right of the 
author which it is intended to pro- 
tect — is something which is capable 
of being printed and published"). 

[a] SoriMi of dnunatlo ovests; 
"Ballroad Somf." — (1) A play con- 
tained the following scene: One of 
the characters was put in peril of his 
life by being placed by another of 
the characters on a tracic over which 
a railroad train was momjentarily 
expected to arrive, and so fastened 
that he could not move from his 
dangerpus position. FYom this peril- 
ous situation he was rescued by a 
third person who. surmounting ob- 
stacles, succeeded at the last moment 
in releasing him. Although the scene 
contained but very little dialogue, it 
was held that it constituted a "dra- 
matic composition" within the mean- 
ing of the copyright law. Brady v. 
Daly. 176 U. S. 148. 20 SCt 62. 44 
L. ed. 109 [aff 83 Fed. 1007, 28 CCA 
253]; Daly v. Palmer, 6 F. Cas. No. 
3,552, 6 Blatchf. 256. 36 HowPr (N. 
Y.) 206 [dlst Daly v. Webster, 56 
Fed. 483, 4 CCA 10 (app dism 163 
U. S. 155, 16 SCt 961, 41 L. ed. Ill)]; 
Serrana v. Jefferson. 33 Fed. 347. 
(2) "In plays of this class the series 
of events is the only composition of 
any importance. The dialogue is un- 
important, and as a work of art 
trivial. The effort of the composer 
is directed to arranging for the stage 
a series of events so realistically 
presented, and so worked out by the 
display of feeling or earnestness on 
the part of the actors, as to produce 
a corresponding emotion in the 
audience. Such a composition, though 
its success is largely dependent upon 
what is seen, irrespective of the 
dialogue, is dramatic. It tells a 
story which is quite as intelligible 
to the spectator as if it had been 
presented to him in a written nar- 
rative." Harper v. Kalem Co., 169 
Fed. 61, 64, 94 CCA 429 [aff 222 
U. S. 55, 32 SCt 20. 66 L. ed. 92, Ann 
Ca8l918A 1285, and quot Daly v. 
Webster, 56 Fed. 483. 4 C?CA 10 
(app dism 168 U. S. 155, 16 SCt 961, 
41 L. ed. 111)1. 

64* U. S; — Kalem Co. v. Harper, 
222 U. S. 55. 32 SCt 20. 56 L. ed. 
92. AnnCasl913A 1286; Daly v. 
Palmer, 6 F. CJas. No. 8,552, 6 
Blatchf. 266. 

Ala. — Jacko v. State. 22 Ala. 73. 

N. T.— O'Neill V. General Film Co., 
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one form of dramatic composition." A written 
work consisting wholly of directions, set in order 
for conveying the ideas of the author on a stage or 
public place, by means of characters who represent 
the narrative wholly by action, is as much a dramatic 
composition designed or suited for public represen- 
tation as if language or dialognie were used in it to 
convey some of the ideas.^ There are dramatic 
rights in a series of newspaper cartoons.*^ 

Mechanical contrivances. While the term ''dra- 
matic composition" may include dramatic situa- 
tions or action, it does not cover the merely mechani- 
cal instrumentalities by which the' situations or 
scenic effects are produced.^ 

[$ 109] c. Dramatic Originality. Of course, as in 
the case of all other works, a dramatic or dramatico- 
musical composition must possess some element of 
originality in order to be copjrrightable.*® Ordinary 
incidents, stock situations, and oft told tales, are 
the common property of all playwrights ; they cannot 
be monopolized by copyright.^^ But when combined 
in a new and original way the particular result is 
copyrightable.^^ l)ramatization of existing works 
involves the independent exercise of intellectual 
powers, and hence the resulting product is copy- 



rightable.^^ Thus the mere fact that a play is based 
on and resembles a novel or story previously pub- 
lished does not prevent its being copyrightable as 
an original production.^* Copyright may be secured 
on each of several dramatizations of the same 
story.^^ A dramatic composition, although founded 
on another play, may yet be so far different from 
the latter as to entitle the adaptation as a whole 
to the claim of originality.''* Of course these rules 
must be understood with the qualification that the 
author must have been legally entitled to make use 
of the original work ; there can be no protection for 
a piracy .^^ These rules have been long recognized 
and established by judicial construction and deci- 
sion ;^ but now the statute specifically provides that 
dramatizations or other versions of works in the 
public domain, or of copyrighted works when pro- 
duced with the consent of the proprietor, shall be 
regarded as new works subject to copyright.^ 

[$ 110] 5. Musical Oompositions^— -a. In Gen- 
eral. In the United States the act of 1831 was the 
first in which musical compositions were specifically 
named as the subject of copyright,^ and this specific 
designation has been continued in all subsequent 
copyright aists." Accordingly, since 1831, musical 



15? NTS 699 [aflf 171 App. Div. 854, 
157 NTS 1028]. 

Pa.— Bell V. Mahn, 121 Pa. 225. 15 
A 523. 6 AmSR 786. 1 LRA 364. 

E'^R. — T^ee v. Simpson. 3 C. B. 871, 
54 ECLi 871. 136 Reprint 849. Contra 
Kamo V. Path4 Frftres. 99 L. T. 
Rep. N. S. 114. 118 [app dism 100 
L. T. Rep. N. S. 2601 (where Jelf. 
J., said: ''Their Lordships seem to 
me to have distinctly excluded from 
the protection of the Act every mere 
pantomime or any piece which is 
acted entirely in dumb show, how- 
ever much or however little merit 
there may be in the composition and 
however clear and dama^in? the 
plagiarism may be.'* It was hardly 
necessary to go so far in this case, 
where the act in question consisted 
substantially of an extemporized 
riot, in which both performers and 
audience took jpart, acting largely 
on the spur of the moment. The 
piece had no fixed form or plot. The 
big idea was the riot and the idea 
of having a riot was. of course, not 
copyrightable): Tate v. Fullbrook, 
[1908] 1 K. B. 821, 2 BRC 93, 14 
AnnCas 428 (where Vaughan Wil- 
liams, la. J., said that the subject 
matter protected by a dramatic 
copyright must be "something which 
is capable of being printed and pub- 
lished." and therefore did not cover 
situations, scenic effect, stage "busi- 
ness." etc.). 

"Drama may be achieved by ac- 
tion as well as by speech. Action 
can tell a story, display all the 
most vivid relations between men, 
and depict every kind of human emo- 
tion, without the aid of a word. 
It would be impossible to deny the 
title of drama to a pantomime as 
played by masters of the art." 
Kalera Co. v. Harper, 222 U. S. 66. 
61. 32 set 20, 56 L.. ed. 92, AnnCas 
1913A 1285. 

65. See infra 9S 120-122. 

G6. Daly v. Palmer, 6 F. Cas. No. 
3,552. 6 Blatchf. 256; Lee v. Simpson, 
3 C. B. 871, 54 ECLi 871, 136 Re- 
print 349. 

67. See infra 8 302. 

68- Serrana v. Jefferson, 83 Fed. 
347; Freligh v. Carroll, 9 F. Cas. No. 
5.092a; Chatterton v. Cave, 3 App. 
Cas. 483; Tate v. Fullbrook, [1908] 
1 K. B. 821. 2 BRC 93. 14 AnnCas 
428; Tree v. Bowkett, 74 L. T. Rep. 
N. S. 77; Beere v. Ellis, 5 T. L. R. 
330. 

[aj Scenle effects apart fvom the 
words and iaoldents ox the piece (1) 
are not the subject of copyright be- 
cause they cannot be the subject of 



printing and publication; but where 
the words of two plays are more or 
less alike, similarity of scenic effects 
and the make-up of actors and such 
like matters may be regarded, al- 
though not by themselves subjects of 
protection under the act, as being 
evidence on the question whether, 
taking them in conjunction with the 
words, there is not substantial iden- 
tity of the two productions. Tate 
v. Fullbrook. [1908] 1 K. B. 821, 2 
BRC 93. 14 AnnCas 428. (2) A scene 
in a play apart from the dialogue 
may be a dramatic composition and 
entitled to copyright protection. 
Brady v. Daly. 176 U. S. 148, 20 SCt 
62, 44 L. ed. 109 (where the railroad 
scene in the play "Under the Gas- 
light" was protected against in- 
fringement and was infringed by a 
similar scene only colorably differ- 
ent in the play called "After 
Dark"). 

[b] ▲ mechanical contriTanoe con- 
wlBtukg of a tank into which water 
is made to fall, and running thence 
off underneath the stage, represent- 
ing a river into which, in the course 
of a play, the villain falls from a 
bridge above, not being a link in the 
chain of incidents which, together 
with the speech and action of the 
performance, constitute a series of 
events concededly novel, is not such 
a mechanical contrivance as will be 
protected by copyright of the play 
in which it Is introduced. Serrana v. 
Jefferson. 38 Fed. 847 [quot Barnes 
V. Miner. 122 Fed. 480. 491]. 

09. Martinetti v. Maguire, 16 F. 
Cas. No. 9.178, 1 Abb. 866 (where the 
court questioned whether the spec- 
tacular piece called "Black Crook" 
possessed such originality as en- 
titled it to the protection of the copy- 
right law). 

Originality g«a«ralljr see supra 
IS 91-97. 

70. Serrana v. Jefferson, 33 Fed. 
347 (holding that a. scene which con- 
sisted of an angrry dialogue between 
the hero and villain of the play, and 
then a struggle between them ter- 
minating in the villain being thrown 
into the river, did not possess such 
originality as entitled it to come 
under the protection of the copy- 
right in the play. Lacombe. J., sald:- 
"There is nothing original in the 
incident thus represented on the 
stage. Heroes and heroines, as well 
as villains of both sexes, have for 
a time whereof the memory of the 
theatre-goer runneth not to the con- 
trary, been precipitated into con- 
ventional ponds, lakes, rivers, and 



seas. So frequent a catastrophe 
may fairly be regarded as the com- 
mon property of all playwrights"). 
See also infra | 818. 

71. Antlionitaip anA oilglnaUtir 
g'enerally see supra 9S 91-97. 

73. Harper v. Kalem Co., 169 Fed. 
61. 94 CCA 429 [aff 222 U. 8. 55. 32 
SCt 20, 56 L. ed. 92, AnnCasl91tA 
1285]; O'Neill v. General Film Co., 
171 App. Div. 864, 157 NTS 1028 [aft 
162 NTS 599]. 

73. Glaser v. St. Elmo Clk)., 175 
Fed. 276; Bouclcault v. Fox, 8 F. 
Cas. No. 1,691. 6 Blatchf. 87; O'Neill 
V. General Film Co., 171 App. Div. 
854. 157 NTS 1028 [aff 152 NTS 5991; 
Fleron v. Lackaye, 14 NTS 292. See 
also Daly v. Byrne, 43 N. Y. Super. 
261. 271 [aff 77 N. T. 182] (an ac- 
tion of libel against defendant for 
publishing an article charging plain- 
tiff with claiming the authorship of 
a play, when in fact it was written 
by another person. The court said: 
"The plaintiff had a right to drama- 
tize tne novel, and such dramatisa- 
tion became his property, though 
there appeared in it substantial 
almilarlty in plot, situations and 
incidents, to the novel"). 

74. Photo-Drama Motion Picture 
Co. V. Social Uplift Film Corp.. 220 
Fed. 448, 137 CCA 42 [aff 213 Fed. 
374]; Harper v. Kalem Co., 169 Fed. 
61. 94 CCA 429 [aff 222 U. S. 55. 88 
SCt 20, 66 L. ed. 92, AnnCasl918A 
1285]. See also supra | 94. 

[a] Spoken and pictured drama^^ 
"Since the amendment of the Copy- 
right Act (in 1912, passed subse- 
quent to Kalem Co. v. Harper, 221 
U. S. 55, 82 SCt 20, 66 L. ed. 92. 
AnnCasl91SA 1285), these rights 
were separable; there might be a 
copyright for a dramatisation of the 
old sort (acted on a stage), and also 
a copyright for a dramatisation of 
the new sort (arranged in motion 
pictures)." Photo-Drama Motion Pic- 
ture Co. V. Social Uplift Film Corp., 
220 Fed. 448, 449, 137 CCA 42. 

76- Aronson v. Fleckenstein, 28 
Fed. 75; French v. Maguire. 65 How 
Pr (N. T.) 471; Tree v. Bowkett, 74 
L. T. Rep. N. S. 77. 

70. See supra § 91. 

77. See cases this section passim. 

78. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 S 6). 

79. Xnftlngwneat of mnsloal co»- 
poidtlons see infra H 819-323. 

80. Act Febr. 3. 1831 (4 St. at L. 
486 c 16 8 1). 

81. Act of July 8. 1870 (16 St 
at li. 198 c 230 | 86): Rev. St. I 4952: 
Act March 3, 1891 (26 St. at L. 1106 
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compositions have beeni and now are, copyrightable 
as such.^' Even independently of express statutory 
authority to copyright musical compositions as such, 
they may be copyrighted as ''books," that term 
being held to include sheet music,^ although for 
some purposes, and in some connections, such as the 
domestic manufacturing requirements,"^ and the pen- 
alties for infringement,^ musical compositions are 
not "books" within the meaning of the statute." 
The term ''musical composition" as used in the 
statute includes both words and music."^ 

In England musical compositions were copyright- 
able as "books" under the statute of Anne. Under 
subsequent statutes musical compositions have been 
long copyrightable as such." When copyright in 
"dramatic" and "musical" compositions, respec- 
tively, was provided for by different statutes, it 
was held that a song which is a dramatic piece may 
also be a musical composition."^ 

[i 111] b. Musical Originality. In order to be 



copyrightable, musical compositions must be orig- 
inal,*^ within the meaning of originality as else- 
where explained.^' But copyright protection is not 
confined to absolutely new productions; any sub- 
stantially new arrangement or adaptation of an old 
piece may be copyrighted.^^ An arrangement for 
the pianoforte of the orchestral score of an opera is 
an original musical composition within the meaning 
of the copyright law.^ But in order to be copy- 
rightable the new arrangement must be something 
more than a mere copy of the older piece, with addi- 
tions and variations such as any writer of music 
with skill and experience might readily make.^ The 
distinction is substantially that made in the law of 
patents between the exercise of inventive genius and 
the exercise of mere mechanical skill; the former is 
protected by the statute, but the latter is not." 

[$ 112] 6. Maps. In the United States, from the 
very beginning of copyright legislation, maps have 
been specifically enumerated in the statute,^ and. the 



c S65 i 1); Act Jan. 7. 1904 (3S St. 

at L. 4 c 2 i 1 (Interim oopyriflrht); 

Act March 3, 1906 (38 St. at L.. 10<>0 

c 1432). 

as. Henderson ▼. Tompkins. 60 
Fed. 768; AtwUl v. Ferrett. 2 F. 
Cas. No. 640. 2 Blatchf. 39; Reed v. 
Carusi, 20 F. CTas. No. 11,642, Taney 
72. 

fa] Xnaloal eompositloa flitwd. 
-—''A musical composition is a ra* 
tional collocation of sounds apart 
from concepts, reduced to a tangible 
expression from which the colloca- 
tion can be reproduced either with 
or without continuous human inter- 
vention." V^hite-Smith Music Pub. 
Co. V. Apollo Co., 209 U. S. 1, 19, 20, 
28 set 319. 62 L. ed. 666, 14 AnnCas 
628 (per Holmes, J.). 

[bl Xoaioal oonsositftoAS, include 
(exclusive of oramatico-musical 
works) other vocal and all instru- 
mental compositions, with or with- 
out words. But when the text is 
printed alone, it should be regristered 
as a "book,** not as a "musical com- 
position.'* Rules and Regulations 
for Re^stration of Claims to Copy- 
right (Copyrierht Omce Bui. No. 16) 
rule 10. 

83. See supra 9 101. See also 
cases under the statute of Anne 
infra note 87. 

84w See supra 8 100. 

86. See infra | 371. 
86w See supra | 101. 

86^^. Mills Inc. V. Standard Music 
Roll Co., 223 Fed. 849; Whitmark v. 
Standard Music Roll Co., 221 Fed. 
376, 187 CCA 184. 

87. White V. Geroch, 2 B. & Aid. 
298, 106 Reprint 876, 1 Chit. 24. 18 
KCL 28; Platts v. Button. Coop. 303, 
10 EngCh 803. 35 Reprint 666. 19 
Ves. Jr. 447, 34 Reprint 683; Bach v. 
Longman. Cowp. 623, 98 Reprint 
1274; Storace v. Longman [cit de- 
menti V. Goulding. 11 Bast 244, 103 
Reprint 9981; Hime v. Dale felt Cle- 
ment! y. Goulding, supra]; Clement! 
V. Gouldlxig, supra; Jefferys v. 
Boosey. 4 HT L. Cas. 816, 10 Reprint 
681; D'Almaine v. Boosey. 4 L. J. 
Exch. 21; Chappell v. Parday, 14 M. 
& W. 303, 163 Reprint 491. 

[a] ▲ miudoal oomposltloiL wm a 
vx&tlBf within the statute of Anne 
(8 Anne c 19). Bach v. Longman, 
Cowp. 623, 98 Reprint 1274. 

88. See supra §69 (where statutes 
are enumerated). 

89-Oa Fuller v. Blackpool Winter 
Gardens, etc., Co.. Ltd.. [1896] 2 Q. B. 
429. Contra Roberts v. Bignell. 3 T. 
L. R. 562, decided in 1887 (holding that 
a song called "Oh Jenny dear,'* set 
to music not of the proprietor's own 
authorship, was not a musical com- 
position but a dramatic piece, and 
that a mere verbal permission to 
sing it was an ineffectual gift, so 
that the proprietor notwithstanding 
such permission could recover the 
40s. penalty). But In the opinion de- 



livered by Kay, L. J., in the case of 
Fuller V. Blackpool Winter Gardens, 
etc., Co.. Ltd.. [1896] 2 Q. B. 429. this 
case was commented on as follows: 
"I have not found any other report of 
this case. I can scarcely believe 
that this report Is accurate. If it 
was decided that because the words 
of the song were dramatic the music 
was not a musical composition, I re- 
spectfully differ from that decision." 

•1. Cooper y. James. 218 Fed. 871. 

•9. See supra |i 91-97. See also 
supra I 109 (dramatic originality). 

98. Hein y. Harris, 176 Fed. 876 
faff 188 Fed. 107. 106 CCA 899]; At- 
will v. Ferrett, 2 F. Cas. No. 640, 2 
Blatchf. 89; Jollie v. Jacques. 18 F. 
Cas. No. 7,437, 1 Blatchf. 618; Reed 
v. Carusi. 20 F. Cas. No. 11,642. 
Taney 72; Leader v. Purday, 7 C. B. 
4, 62 ECL 4, 137 Reprint 2; Lover v. 
Davidson, 1 C. B. N. S. 182. 87 ECL 
182. 140 Reprint 77. 

•The right of the author of a 
musical composition is not affected 
by the fact that he has borrowed in 
general from the style of his prede- 
cessors. The collocation of notes, 
which constitutes the composition, 
becomes his own, even though 
strongly suggestive of what has pre- 
ceded, and it ceases to be an inven- 
tion, and becomes an infringement, 
only when the similarity is substan- 
tially a copy, so that to the ear of 
the average person the two melodies 
sound to be tne same. Therefore the 
lack of originality and musical merit 
in both songs, upon which the de- 
fendant insists, is of no consequence 
in law." Hein v. Harris, 176 Fed. 
876. 877 [aff 183 Fed. 107, 106 (X:A 
3991. 

fa] ZUustratioB. — ^In a suit for 
infringement of an arrangement of 
the "Manola Waltzes" the court after 
taking testimony, made a preliminary 
order appointing two musicians as 
experts to report "whether the 
Manola Walts, published by com- 

?lainants, was musically different 
rom the Waldteufel composition, in 
what the difference consisted, and 
whether complainants' publication is 
an original musical composition 
representing any musical author- 
ship." These experts reported as 
follows: "While we do not consider 
the publication an original composi- 
tion, with the exception of the har- 
mony ifl the last three bars of the 
introduction, we regard it as an 
original arrangement, and the work 
of a practical harmonist and musi- 
cian." The court held that the com- 
plainants' publication was a sub- 
stantially new adaptation of an old 
piece, which might be copyrighted, 
and the injunction was granted. 
Schuberth v. Shaw, 21 F. Cas. No. 
12.482, 19 AmLRegNS 248. 



men 



[bl <"Adftptloiis» and 'arrange- 
rats' may be registered as 'new 



works' under the provisions of sec- 
tion 6. Mere transpositions into dif- 
ferent keys are not expressly pro- 
vided for in the copyright act: but if 
published with copyright notice and 
copies are deposited with application, 
registration will be made." Rules 
and Regulations for Registration of 
(Halms to Copyright (Copyright Of- 
flce Bui. No. 15) rule 10. 

[c] Ono wlio adapts words of his 
oiwa to an old air, adding thereto a 
prelude and accompaniment also his 
own, acquires a copyright in the 
oocnbination, and may, in declaring 
for an infringement against one who 
has pirated the whole, properly de- 
scribed himself as the proprietor of 
the entire composition. Lover v. 
Davidson, 1 C. B. N. S. 182, 87 ECL 

182, 140 Reprint 77; Leader v. Pur- 
day. 7 C. B. 4. 62 ECL 4. 137 Re- 
print 2. 

•4. Carte v. Evans. 27 Fed. 861; 
Wood V. Boosey, L. R. 3 Q. B. 223. 18 
ERC 678. 

95. Cooper v. James, 213 Fed. 
871; The Mikado, etc., Case. 25 Fed. 

183, 23 Blatchf. 347; Jollie v. Jaques, 
13 F. Cas. No. 7.437. 1 Blatchf. 618; 
Reed v. Carusi, 20 F. Cas. No. 11.642, 
Taney 72. 

[a] "The rtCtm laid down by Vr. 
Justloe Velson in Jollie v. Jaques, 
13 F. Cas. No. 7.437, 1 Blatchf. 618. 
is this: 'The musical composition 
contemplated by the statute must, 
doubtless, be substantially a new 
and original work, and not a copy of 
a piece already produced, with addi- 
tions and variations, which a writer 
of music with experience and skill 
might readily make.' " Cooper v. 
James, 213 Fed. 871. 872. 

[b] The addition of alto parts to 
wml known hymns sung for years 
with only the three parts of soprano, 
tenor, and bass, is not such a new 
and original work as entitles the com- 
poser to a copyright. Cooper v. 
James. 213 Fed. 871, 872 (where the 
court said: "An alto may be an im- 
provement to a song to some extent, 
and probably is; but it can hardly be 
said to be an original composition, 
at least in the sense of the copyright 
law. In patents we say that any Im- 
provement which a good mechanic 
could make is not the subject of a 
patent, so in music it ma^ be said 
that anything which a fairly good 
musician can make, the same old 
tune being preserved, could not be 
the subject of a copyright"). 

96^ Cooper v. James, 213 Fed. 871. 
See Patents [30 Cyc 847, 849]. 

97. Act May 31, 1790 (1 St. at L. 
124 c 15 I 1): Act Febr. 3, 1831 (4 
St. at L. 436 c 16 5 D; Act July 8, 
1870 (16 St. at L. 198 c 230 i 86); 
Rev. St. S 4952; Act March 3. 1891 
(26 St. at L. 1106 c 565 i 1); Act Jan. 
7, 1904 (83 St. at L. 4); Act March 3, 
1906 (33 St. at L. 1000). 
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copyrighting thereof, as such, has been authorized." 
In England the act of 1911 provides that ''liter- 
ary work" shall include maps, and accordingly maps 
may be copyrighted as literary works,^ and ap- 
parently protection foi* maps cannot be claimed as 
for "engravings."^ In the Copyright Act of 1842 
the term ''book" is expressly defined to include a 
"map" which could therefore be copyrighted under 
this act as a book,^ or it could be copyrighted as an 
engraving under the engravings copyright acts, ac- 
cording as the proprietor chose to call his work a 
map or an engraving.^ 

[i 113] 7. Charts. In the United States 
"charts" have been specifically named as a subject 
of copyright in every copyright law except the act 
of 1909.* In the latter act the term "chart" is not 
used, although the same subject matter is included 



in the other more comprehensive terms which are 
employed.** As used in the copyright statutes, the 
word "chart" refers to a form of map,* partien- 
larly a marine map ;^ and as this was the only mean- 
ing of the term in 1790, when it first came into the 
copyright law, and no intention to give it a more 
extended meaning is evinced by any subsequent 
statute, but rather the contrary,^ it retains that 
meaning in spite of the fact that in common par- 
lance the term has come to include sheets of paper 
exhibiting tabulated ox methodically arranged in- 
formation; "charts" in this latter sense are not 
"charts" within the meaning of the copyright law.' 
In England the statute provides that "literary 
work" shall include "chartsi plans, tables and com- 
pilations."'^ In ihe act of 1842 "book" was de- 



98. Stevens v. Gladding. 17 How. 
(U. S.) 447. 15 L. ed. 155; Stevens v. 
Cady. 14 How. (U. S.) 528. 14 L. ed. 
528; Woodman v. Lydiard-Peterson 
Co.. 192 Fed. 67 [aff 204 Fed. 921. 123 
CCA 243 (reh den 205 Fed. 900. 126 
CCA 434)]; Blunt v. Patten, 8 F. Cas. 
No. 1,679, 2 Paine 393; 3 F. Cas. 
No. 1.580, 2 Paine 397; Dniry v. 
Ewing, 7 F. Cas. No. 4,095, 1 Bond 
540; Farmer v. Calvert Lithogrraph- 
Ing, etc.. Co., 8 F. Cas. No. 4,661, 1 
Flipp. 228: Rees v. Peltier. 76 111. 476. 

[al "TbiM term Include* all carto- 
graphical works, such as terrestrial 
maps, plats, marine charts, star 
maps, but not diagrams, astrological 
charts, landscapes, or drawings of 
imaginary regions which do not have 
a real existence." Rules and Regula- 
tions for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15), rule 11. 

fbl Map derived from prior pabll- 
oatloBSw— A map is subject to copy- 
right, although the material was ob- 
tained from prior publications not 
copyrighted, if it constitutes a new 
arrangement of such old material 
and also contains new and original 
features. Woodman v. Lydiard- 
Peterson Co.. 192 Fed. 67 [aff 204 
Fed. 921, 123 CCA 243 (reh den 205 
Fed. 900, 126 CCA 484)]. 

98. St. 1 & 2 Geo. V c 46 ft 35. 

1. Copinger Copyright (5th ed) p 
94 (where it is said: "The only im- 
portance of this seems to lie in the 
fact that the copyright in an engrav- 
ing made to order vests in the person 
by whom the plate was ordered, 
whereas in the case of a literary 
work the copyright would only so 
vest if the person making the plate 
were in the employment of the per- 
son who ordered the same 'under a 
contract of service or apprentice- 
ship.' Sec. 5 (1)"). 

9. St. 5 & 6 Vict, c 45 I 2; Stan- 
nard v. Lee. L. R. 6 Ch. 846. 

3. Stannard v. Lee. L. R. 6 Ch. 
346; Copinger Copyright (5th ed) p 94 
(where the author says : *"Chis seems 
to be the effect of the two somewhat 

Euzzling decisions of Stannard v. 
.ee. L. R. 6 Ch. 346. and Stannard v. 
Harrison, 19 Wkly. Rep. 811. both re- 
lating to maps of the scene of war in 
1870"); MacGillivray Copyright pp 
148. 149 (where, after commenting on 
Stannard v. Lee, supra, and Stannard 
V. Harrison, supra, the author says: 
"It is submitted that the true view 
probably is that a map mav be 
protected under either act if the 
requisite formalities are observed"). 

4. Act May 81, 1790 (1 St. at L. 
124 c 15 I 1); Act Febr. 3. 1831 (4 
St. at L. 436 c 16 8 1); Act July 8, 
1870 (16 St. at L. 198 c 230 < 86); 
Rev. St. i 4952; Act Jan. 7. 1904 (33 
St. at L. 4 c 2 8 1): Act March 3. 
1905 (33 St. at L. 1000). 

6. See supra i 90. 

6. Taylor v. Gllman, 24 Fed. 632. 
23 Blatchf. 325; Ehret v. Pierce. 10 
Fed. 553, 18 Blatchf. 302. 

7. Taylor v. Gllman. 24 Fed. 632. 



23 Blatchf. 325. 

[a] aouitorv of term ^eharf In 
oopTTlglit legl0latloii.^^"The original 
copyright act of 1790 provided for 
maps, charts, and books. 1 St. at 
Large, 124. A chart then was a 
marine map, as is shown by all the 
dictionaries of the time, both English 
and American. Historical or other 
prints were added by the act of 1802, 
(2 St. at Large, 171;) musical com- 
positions, cuts, and engravings, by 
the act of 1831. (4 St. at Large, 436;) 
photographs, by the act of 1865. (18 
St. at Large, 540;) and paintiners, 
drawings, chromes, statues, stat- 
uary, ana models or designs Intended 
to be perfected as works of the fine 
arts, by the act of 1870, (16 St. at 
Large. 198.) A distinction was made 
between recoveries for the infringe- 
ment of the copyright of a book, and 
those for that of the other works, by 
the act of 1831; the former being 
fixed at fifty cents and the latter at 
one dollar for each sheet. This dis- 
tinction was preserved in the act of 
1870, by giving such damages as 
might be recovered in a civil action 
in any court of competent Juris- 
diction for the infringement of the 
copyright of a book, and one dollar 
for each sheet of all but paintings, 
statues, or statuary, and $10 for 
each copy of those found in the 
possession of the infringer, and is 
continued to the present time. Rev. 
St 88 4964. 4965. Thus the literary 
composition of books to be read 
has for a long time been pro- 
tected in one mode, and the produc- 
tion of works of art to be viewed in 
another mode, and charts have al- 
ways been placed among the works 
of art. Sheets of paper exhibiting 
tabulated or methodically arranged 
information came to be called charts, 
so that a definition of chart covering 
them was put into the edition of 
Worcester's Dictionary published in 
1864, and into that of Webster's Dic- 
tionary published in 1865. The plain- 
tiff's work was printed upon a single 
sheet doubled so as to make two 
leaves with four pages. On the first 
page was the title and contents, the 
name of the author, and notice of the 
copyright. On the second, was the 
popular and electoral votes for presi- 
dent from 1789 to 1880, inclusive, by 
political parties, with the names of 
candidates and explanatory notes. 
On the third, was the popular vote 
for the leading candidates for presi- 
dent in 1880 by states, with a note 
giving the scattering vote and the 
electoral vote for president aad vice- 
president by states. On the fourth, 
was the electoral college for 1884 by 
states, with blanks for the number 
of each for each leading political 
party, the total electoral vote, the 
number necessary for a choice, the 
day of election, and the day of the 
meeting of electoral colleges. The 
alleged infringing copies are printed 
upon a single sheet folded in the 
same manner. On the first page is 



an advertisement of the Great 
American Tea Company. The second, 
third, and fourth are identical in 
matter with the plaintiff's; and in 
arrangement, except that on the 
second page of the plaintiff's the 
columns are divided and printed 
across the page, and on that page 
of the infringement they are printed 
entire up and down the page. These 
publications would, perhaps, come 
within this new definition of chart 
They are tabular views of these 
votes methodically arranged, the 
notes being explanatory of the tables. 
Still, the compilation of these tables 
was a literary rather than an artistic 

f performance. The printed work haa 
eaves and pages, although these 
may not be necessary to constitute 
a booK within the meaning of the 
copyright laws. CHayton v. Stone, 6 
F. Cas. No. 2,872. 2 Paine 382. When 
books and charts were first protected 
by the copyright laws this work 
would not nave been protected as a 
chart; nor for many years after* 
wards. No change has been made in 
the use of that term in the statute 
to indicate that congress intended 
that it should take to itself there any 
new definition. On the contrary,^ it 
has been separated from the word 
'book,' and kept with the word 'map,' 
and other words or artistic import 
thus showing an intention to con- 
tinue its use in the same sense of a 
chart of the class with maps, and 
other works of art" Taylor v. Gil- 
man. 24 Fed. 682. 633. 23 Blatchf. 825. 

8. Taylor v. Oilman, 24 Fed. 682, 
23 Blatchf. 325. 

9. Taylor v. Oilman, 24 Fed. 632, 
23 Blatchf. 325. 

[a] SrsMinalter'* pattern ohart^— 
In Drury v. Ewing, 7 F. Cas. No. 
4.095, 1 Bond 640, the court inclined 
to the view that a chart represent- 
ing a series of diagrams, interspersed 
with printed instructions as to the 
mode of using them in taking meas- 
urements for and cutting certain 
parts of women's dresses, which was 
printed on one large sheet of paper, 
from which the diagrams were to be 
cut out and pasted: on thick naper 
or pasteboard corresponding with and 
showing precisely the forms of the 
diagrams, was copyrightable either 
as a chart or print. See comments 
on this case in Baker v. Selden, 101 
U. S. 99. 25 L. ed. 841. 

[b] AdTertlslng card vhowlag 
▼arloiu oolortf of palate — An adver- 
tising card devised for the pur- 
pose of showing paints of various 
colors, consisting of a sheet of paper 
to which were attached square pieces 
of paper of the various colors, and 
some lithographic work advertising 
the sale of the paint, surrounding 
the squares, was held to be neither a 
chart, an engraving, nor a book, and 
not to be the subject of a copyright. 
Ehret v. Pierce, 10 Fed. 558, 18 
Blatchf. 302. 

10. Copyright Act 1911 (1 & t 
Geo. V c 46 8 85). 



For later oases, developments and obanges in the law see cumulative Annotations, same title, page and note number. 
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fined to include ''chart."" 

[4 114] 8. ArtisUc Works^'— a. Woxb of Art 
In the United States the term "works of art/' as 
descriptive of an authorized subject of copyright, is 
new in the act of 1909.** This precise term was not 
used in any prior copyright statute/* and the right 
to copyright works of this character prior to the 
act of 1909 was found in the statutory words ''en- 
graving," "cut," "print," "photogpraph," "paint- 
ing," "drawing," "chromo," "statues," "statu- 
ary," and "models or designs intended to be per- 
fected as works of the fine arts," to all of which 
subjects the right of copyright was ultimately ex- 
tended.** Some of these terms have been preserved 
in the act of 1909,** and some have been omitted," 
but all of the subject matter described by them is 
copyrightable under the act of 1909, being compre- 
hended in the general terms used in that act.*^ 
There was no cutting down of the subjects of copy> 
right, but, on the contrary, a deliberate extension 
of copyright to "all the writings of an author."" 
Paintings* and statues or statuary** are copyright- 
able. The size of a painting is not material on the 
question whether it is a proper subject of copy- 
right." Whether op not any particular production 
is a work of art is a question of fact^ to be deter- 
mined in the first instance by the register of copy- 

11. St. 6 & 6 Vict, c 45 i a. 
[a] ▲ oejrdlXMurd p«tt*m Blaeve 

vrlth scales, figrures, and descriptive 
w^ords for adapting it to sleeves of 
different dimensions printed on It is 
not copyrightable as a map. chart, or 
plan, and must be protected, if at all, 
by a patent. Hollinrake v. Truswell, 
[1894] 8 Ch. 420. 

12. Axtistio mmrit, necessity of 
see supra | 98. 

327. 



rights.** 

In England, subject to the provisions of the stat- 
ute, copyright is given in "every original . . . 
artistic work,"^ and it is provided that "artistic 
work" includes works of painting, drawing, sculp- 
ture, and artistic craftsmanship, and architectural 
works of art, and enmivings and photogpraphs.^ 

[i 115] b. ModcSs or mmgns for. Models or 
designs for works of art,^ or, in the phrase of the 
former statute, models or designs intended to be 
perfected as works of the fine arts,^ are themselves 
copyrightable as independent works, 

[\ 116] c BeprodnctionB of. Reproductions of 
a work of art are copyrightable as independent 
works by express provision of the act of 1909.** 
This descriptive phrase is new in this statute. But 
even under the former statute if the reproduction 
involved the exercise of intellectual qualities and ar- 
tistic skill it was itself copyrightable,^ as in the 
case of an engraving,'* or photograph,'* of an ex- 
isting work of art.** Several different reproductions 
of the same original may each be independently 
copyrighted." 

[\ 117] 9. Drawings or Plastic Works. The 
statute authorizes the copyrighting of "drawings 
or plastic works of a scientific or technical char- 
acter."" Under both the present and the former 



ent of see infra Si 324- 



18. Act March 4, 1909 (85 St. at 
L. 1075 c 320 8 5); 28 Op. Atty.-Gen. 
(Fowler) 557. 

[a} 'This toxm IndndMi all works 
belonging fairly to the so-called flne 
arts. (Paintings, drawings, and 
sculpture.) Productions of the in- 
dustrial arts utilitarian in purpose 
and character are not subject to 
copyright registration, even if artis- 
tically made or ornamented." Rules 
and Regulations for Registration of 
Claims to Copyright (Copyright 
Office Bui. No. 15) rule 12. See also 
infra 9 124. 

14. See supra I 90. 

15. See supra f 90. 

1& [a] TBxmm preserrBd In new 
■tetnte. — "Models or designs," 
••prints," and "photographs." See 
Act March 4, 1909 (35 U. S. St. at L. 
1075 c 320 H 5). 

17. [a] Terms omitted from now 
0t»tnte. — "Engraving," "cut," paint- 
ing." "drawing," "chromo," "statues," 
and "statuary." See Act March 4, 
1909 (35 U. S. St. at L. 1075 c 320 
9 5). 

18. Copjzlglit of: 
Cuts see infra 8 119. 
CHiromos see infra S 119. 
Sngraviners see infra i 119. 
Models or designs see infra 9 115. 
Photographs see infra 9 118. 
Prints see infra | 119. 

19. See supra I 90. 

90. 28 Op. Atty.-Gen. (Fowler) 
557; Lucas v. Cooke, 13 Ch, D. 872. 

Ja] Fainting in production of 
UtnoirraplL — The register of copy- 
rights has authority to enter a claim 
in a painting, which is made merely 
as a first step in the production of a 
lithograph, as a "work of art" within 
the meaning of the act of March 4, 
1909 (35 U. S. St. at L. 1078 9 11), 
provided the painting itself is a work 
of art 28 Op. Atty.-Gen. (Fowler) 
557. 

21. Beullac v. Simard, 39 Que. 
Super. 97 [aft 39 Que. Super. 5171 



"The copyright act does not 
mention models, hut, as appears by 
English authorities, the art of 
modelling is considered a certain 
kind of sculpture, and sculpture is 
mentioned both in the English Act 
and the Canadian." Beullac v. 
Simard, 39 Que. Super. 97, 99 [Sitt. 
39 Que. Super. 517]. 

[b] A flfure of an elk made of 
oanvas and piaster, and erected 
over a citv street as a feature of a 
public celebration, was held not 
copyrightable, even on the assump- 
tion "that this creation was a 
'statue.' within the law of copy- 
right," it being assumed that the 
circumstances necessarily implied a 
dedication to the public. Cams v. 
Keefe, 242 Fed. 745 (where the 
opinion shows such a misapprehen- 
sion of the requirements of the copy- 
right statute as to rob it of any 
weight as an authority). 

[c] Voy soldiers made of metal 
were protected as a work of sculp- 
ture under the Sculpture Copyright 
Act (64 Geo. Ill c 56). Britain v. 
Hanks, 86 L. T. Rep. N. S. 765. 

23. Schumacher v. Schwenke, 25 
Fed. 466, 23 Blatchf. 373 (picture 
seven by four and one-half inches). 

23. See infra 9 433. 

24. 28 Op. Atty.-Gen. (Fowler) 557. 
ra] The meaning of <*work of 

art.'*— "Its application to a partic- 
ular work, does not present a ques- 
tion of law, but one of fact, and 
Is not, therefore, one for decision by 
me. The phrase appears to be a new 
one in the copyright statutes, and 
experts would doubtless often differ 
as to its application; and the Reg- 
ister of Copyrights must, therefore, 
when application for registration is 
made, determine for himself the 
question whether the work presented 
is one of art, but in so doing he 
can not. of course, act arbitrarily 
and without good reason." 28 Op. 
Atty.-Gen. (Fowler) 657, 561. 

25. Copyright Act. -1911 (1 & 2 
Geo. V c 46 9 1). 

28. St 1 & 2 Geo. V c 46 9 35. 
See Britain v. Hanks, 86 L. T. Rep. 
N. S. 765 (toy soldiers protected as 
sculptures): Caproni v. Alberti, 65 
Li. T. Rep. N. S. 785 (where casts of 
fruit and leaves were protected un- 
der the former Sculpture Copyright 
Act). 

fa] Portlier statntory dellnitione. 

— '"work of sculpture' includes 
casts and models; 'architectural work 
of art' means any building or struc- 



[a] VodeUng included in ecnlp-ture having an artistic character or 



design, in respect of such character 
or design, or any model for such 
building or structure, provided that 
the protection afforded by this Act 
shall be confined to the artistic 
character and design, and shall not 
extend to processes or methods of 
construction; 'engravings' include 
etchings. lithographs, wood-cuts, 
prints, and other similar works, not 
being photographs; 'photograph' in- 
cludes photo-lithograph and any 
work produced by any process anal- 
ogous to photography.'* Copyright 
Act, 1911(1 & 2 Geo. V c 46 9 35). 

[b] ''Frier to 1862, there was no 
statutory copyright in paintings in 
England." Hanfstaengl Art Pub. Co, 
V. HoUoway, [18931 2 Q. B. 1, 8. 

"BrawlngB" see Infra 9 117. 

27. Act March 4, 1909 (35 U. S. 
St at L. 1075 c 320 9 5). 

28. Act July 8. 1870 (6 U. S. St. 
at L. 198 c 230 9 86); U. S. Rev. St. 
9 4952. 

29. Act March 4. 1909 (35 U. S. 
St. at li. 1075 c 320 9 5). 

[a] "Tliis term refers to such 
reproductions (engravings, wood- 
cuts, etchings, casts, etc.) as con- 
tain in themselves an artistic ele- 
ment distinct from that of the orig- 
inal work of art which has been 
reproduced." Rules and Regulations 
for Registration of Claims to Copy- 
right (Copyright Office Bui, No. 15), 
rule 13. 

[b1 Fictore poet cards. — Litho- 
graphic reproductions of original 
paintings, in the form of illustrated 
post cards, made in Germany, are 
subject to registration under Act of 
March 4, 1909 (35 U. S. St. at L. 
1076), provided the original paint- 
ings may properly be classified as 
works of art. 28 Op. Atty.-Gten. 
(Wickersham) 150. 

90. Beullac v. Simard, 39 Que. 
Super. 97 [aff 39 Que. Super. 5171. 

31. See infra 9 119. 

32. See infra 9 118. 

33. Beullac v. Simard. 39 Que. 
Super. 97 [aff 39 Que. Super. 517]; 
and cases infra 99 118. 119. 

[a] A bae-relief in papier-madie 
of an historical figure taken from a 
portrait on the public domain is 
copyrightable. Beullac v. Simard, 39 
Que. Super. 517 [aff 39 Que. Super. 
97]. 

34. See supra 9 94. 

35. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 9 5). 

[a] "This term inclndes diagrams 
or models illustrating scientific or 
technical works, architects' plans, de- 
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English statutes drawings are copyrightable.^ 

[i 118] 10. Photographs. In the United States 
it was held that a photograph was not a ''print, 
cut, or engraving'' within the meaning of the earlier 
copyright law, and was not therefore a proper sub- 
ject of copyright under that statute.^^ Congress, 
however, in 1865, extended copyright protection to 
photographs and negatives thereof, by expressly 
including them amon£^ the articles for which copy- 
right was provided;^ and this express designation 
of photographs as copyrightable works has been 
continued in all subsequent statutes.'® Although it 
was questioned whether a photographer is an au- 
thor, and a photograph a writing, within the con- 
stitutional provision under which copyrights may 
be granted, the constitutionality of such legislation 
was sustained.^ Accordingly, since the act of 1865, 
photc^aphs have been, and now are, copyrightable 



as such, and photographers have frequently been 
protected in the enjoyment of a copyright in their 
photographic productions.^^ The basis and justifi- 
cation of such copyrights is the undeniable fact 
that a photograph may embody original work and 
artistic skill,^ and be in fact an artistic production, 
the result of original intellectual conception on the 
part of its author.^' The fact that the photogrtipher 
arranged the light, the background, and other details 
of a photognraph, and posed the subject so as to 
produce an artistic and pleasing picture is sufficient 
to sustain a copyright for such photograph.^ A 
photograph of natural scenery may be the subject of 
a copyright.^^ Even a photograph of another pic- 
ture has been held copyngh^ble.^ Probably any 
photograph is sufficiently original to support a copy- 
right if it is not a piracy/^ But where a photograph 
has become public property by publication and sale 



sigrns for enerlneeiing: work, etc." 
Rules and Regrulations for Regristra- 
tlon of Claims to Copyrljfht (Copy- 
right Office Bui. No. 15)^ rule 14. 

38. Fine Arts Copyright Act, 1862 
(25 & 26 Vict, c 68 S D; Millar v. 
Polak, [1908] 1 Ch. 433. See also 
supra § 114. 

[a] Stamped devices made from 
drawl]i|r>*— An artist designed cer- 
tain devices for gold foil ornaments 
on Christmas cards, which were re- 

E reduced from the original drawings 
y means of being stamped in a 
mold. Such stamped devices were, 
in a sufficient sense, "drawings," so 
as to be capable of registration un- 
der the Fine Arts Copyright Act, 
1862. Millar v. Polak. [1908] 1 Ch. 
438. 

87. Wood V. Abbott. 30 F. Cas. 
No. 17.938, 6 Blatchf. 325. 

38. Act March 3, 1866 (13 U. S. 
St. at L. 540). 

39. Act July 8. 1870 (16 U. S. St. 
at L. 198 c 230 § 86); U. S. Rev. St. 
I 4952: Act March 3. 1891 (26 U. S. 
St. at L. 1107 c 565 S 1): Act Jan. 7, 
1904 (33 U. S. St. at L. 4 c 2 § 1); 
Act March 3, 1905 (33 U. S. St. at 
L. 1000). 

[a] *Thlm tezm ooyen all posi- 
tive prints from photographic nega- 
tives, but not half tones or other 
{>hoto-engraylngs." Rules and Regu- 
atlons for Registration of Claims 
to Copyright (Copyright Office Bui. 
No. 16) rule 15. 

40. See supra i 86. 

41. Thornton v. Schreiber. 124 U. 
S. 612, 8 set 618, 31 U ed. 577; 
Burrow-Giles Lithographic Co. v. 
Sarony. Ill U. S. 53, 4 SCt 279. 28 
U ed. 349 [aff 17 Fed. 591]- Pagano 
v. Chas. Beseler Co.. 234 Fed. 963; 
Gross v. Sellgman, 2l2 Fed. 930, 129 
CCA 450: American Mutoscope, etc., 
Co. V. Edison Mfg. Co., 137 Fed. 262; 
Falk V. Curtis Pub. Co., 98 Fed. 989; 
BoUes V. Outing Co., 77 Fed. 966, 23 
CCA 594 [aff 175 U. S. 262, 20 SCt 
94, 44 L. ed. 1561; Falk v. Donald- 
son. 57 Fed. 32; Falk v. Brett Llth. 
Co., 48 Fed. 678; Falk v. Gast Lith. 
Co., 48 Fed. 262 [aff 64 Fed. 890. 4 
CCA 648]; Falk v. Howell, 37 Fed. 
202. 

42. Pagano v. Chas. Beseler Co.. 
234 Fed. 963; Gross v. Sellgman, 212 
Fed. 930, 129 CCA 450; Edison v. 
Lubin, 122 Fed. 240. 58 CCA 604 
[rev 119 Fed. 993, and app dism 195 
U. S. 625, 25 SCt 790, 49 L. ed. 3491; 
Bolles v. Outing Co.. 77 Fed. 966, 23 
CCA 594, 46 LRA 712 [aff 175 U. S. 
262, 20 SCt 94. 44 L. ed. 156]. 

43. Bamforth v. Douglass Post 
Card, etc.. Co., 158 Fed. 355; Edison 
v. Lubin, 122 Fed. 240, 68 CCA 604 
[rev 119 Fed. 993, and app dism 195 
U. S. 625, 25 SCt 790, 49 L. ed. 349]. 

[a] Artistic nature of photograph. 
—A photograph may be something 
more than a mere mechanical and 
chemical product, and may rise to 
the dignity of art through the blend- 
ing of the mechanical parts of the 



process with the original Intellect- 
ual conception of an artlat. Courier 
Lith. Co. v. Donaldson Lith. Co., 104 
Fed. 993, 44 CCA 296. 

44b Burrow-Qiles Lith. Co. v. 
Sarony, 111 U. S. 63, 4 SCt 279. 28 
L. ed. 849 faff 17 Fed. 591] (photo- 
graph of Oscar Wilde); Pagano v. 
Chas. Beseler Co., 234 Fed. 963; 
Cleland v. Thayer, 121 Fed. 71, 58 
CCA 272 (where the elements of 
originality in a photogrraph of 
natural scenery are well stated); 
Falk V. Gast Lith.. etc.. Co.. 48 
Fed. 262 [aff 54 Fed. 890. 4 CCA 648] 
(photograph of Julia Marlowe). See 
Nottage V. Jackson, 11 Q. B. D. 627 
[ quo t Burro w-Glles Lith. Co. v. Sar- 
ony, supra] (authorship of pho- 
tograph). 

46. Cleland v. Thayer, 121 Fed. 
71, 58 CCA 272 [foil Bleistein v. 
Donaldson Llth. Co., 188 U. S. 239, 
28 SCt 298, 47 L. ed. 460] (where 
from the report It is not clear 
whether the copyright was sus- 
tained as one for a photograph or 
for a print). 

[a] A photograph of a jaoht wi- 
der sail, which requires the photog- 
rapher to select and utilize the best 
effects of Light, clouds, water, and 
general surrounalngs, and to combine 
them under favorable conditions for 
depicting vividly the subject matter, 
is an original work of art which may 
be protected by copyright. Bolles v. 
Outing Co., 77 Fed. 966, 28 CCA 594, 
46 LRA 712 [aff 175 U. S. 862, 20 SCt 
94, 44 L. ed. 156]. 

[b] Pahllc hnildlnir ABd svrroimd- 
Ings. — "The question is not, as de- 
fendant suggests, whether the photo- 
graph of a public building may prop- 
erly be copyrighted. Any one may 
take a photogrraph of a public build- 
ing and of the surrounding scene. 
It undoubtedly requires originality 
to determine Just when to take the 
photograph, so as to bring out the 
proper setting for both animate and 
inanimate objects, with the adjunc- 
tive features of light, shade, posi- 
tion, etc. The photograph in ques- 
tion is admirable. The photog- 
rapher caught the men and women 
In not merely lifelike, but artistic, 
positions, and this is especially true 
of the traffic policeman. The back- 
ground, taking in the building of the 
Engineers' Club and the small trees 
on Forty-First street. Is most pleas- 
ing, and the lights and shades are 
exceedingly well done. There are 
other feature^, which need not be 
discussed in detail, such as the 
motor cars waiting for the signal to 
proceed. The work, it seems to me. 
comes well within what the authori- 
ties have held to be the subject- 
matter of copyright." Pagano v. 
Chas. Beseler Co., 23'4 Fed. 963. 964. 

46. Graves' Case, L. R. 4 Q. B. 
715. But see Champney v. Haag, 121 
Fed. 944 (where the validity of the 
copyright of a photofirraph of a copy- 
righted painting was questioned, but ' 



was assumed valid for the purpose 
of the decision). 

47. Graves' Case. L. R. 4 Q. B. 
715, 723 (where Mr. Justice Black- 
burn said: "The distinction between 
an original painting and its copy Is 
well understood, but it is difficult to 
say what Is meant by an original 
photograph. All photographs are 
copies of some object, such as a 
painting or a statue, and it seems 
to me that a photograph taken from 
a picture Is an original photograph, 
in so far that to copy it is an in- 
fringement of this statute"). 

[a] Originality of p]iotogn»ks«— 
(1) "The word 'writings' is not lim- 
ited to the actual script of the au- 
thor, but includes his printed books, 
and all forms of writing, printing. 
engraving, etching, etc., by whi<di 
the ideas in his mind are given vis- 
ible expression. A photograph may 
therefore l>e the subject of copy- 
right, for it nnay give visible ex- 
pression to an author's idea or con- 
ception. Whether a photograph of 
a building or any other object, which 
is a mere mechanical reproduction 
of the physical features or outlines 
of the object, involving no orig- 
inality or novelty on the part of him 
who takes it, is the subject of copy- 
right, may well be doubted. But if 
a photograph be not only a light- 
written picture of some object, but 
also an expression of an idea, or 
thought, or conception of the one 
who takes it, it is a writing within 
the Constitutional sense, and the 
proper subject of copyright." Ameri- 
can Mutoscope, etc., Co. v. Edison 
Mfg. Co., 187 Fed. 262. 265. (2) 
"But it Is said that an engraving, a 
painting, a print, does embody the 
intellectual conception of its author, 
in which there is novelty, invention, 
originality, and therefore comes 
within the purpose of the Constitu- 
tion in securing its exclusive use or 
sale to its author, while the photo- 

fraph is the mere mechanical repro- 
uction of the physical features or 
outlines of some object animate or 
Inanimate, and involves no orig- 
inality of thought- or any novelty in 
the intellectual operation connected 
with its visible reproduction in the 
shape of a picture. That while the 
effect of light on the prepared plate 
may have been a discovery in the 
production of these pictures, and 
patents could properly be obtained 
for the combination of the chem- 
icals, for their application to the 
paper or other surface, for all the 
machinery by which the light re- 
flected from the object was thrown 
on the prepared plate, and for all 
the improvements in this machinery, 
and in the materials, the remainder 
of the process is merely mechanical, 
with no place for novelty, invention, 
or originality. It is simply the 
manual operation, by tne urfe of 
these Instruments and preparations, 
of transferring to the plate the vIb- 
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before eopyright is secured,^ the proprietor cannot 
obtain a valid copyright thereon by making slight 
and merely colorable changes therein, as by an alter- 
ation of the negative from which it is printed/^ A 
picture produced from a n^ative which has been 
altered by etching is not a photograph subject to 
copyright as such.^ A series of photographs on a 
film suitable for projecting moving pictures on a 
screen may be copyrighted as a photography^^ al- 
though in taking the negatives the camera was 
placed in different localities.°^ At least this was 
true as the law stood prior to its amendment in 
1912. By the act of 1909, as amended by the act 
of 1912, motion picture photoplays and other mo* 
tion pictures are made distinct subjects of copy- 
right, and in view of this fact it is, perhaps, no 
longer proper to copyright them as photographs. 
The court will not inquire as to whether a photo- 
graph is good, bad, or indifferent, and artistic merit 
is immaterial.^ 

In Kngland the copyright of photographs is con- 
ferred by the grant of copyright to ' ' eveiy . . . 
artistic work,*'" it being expressly provided that 
the phrase ''artistic work'' shall include ''photo- 



ible representation of some existing 
object, the accuracy of tliis repre- 
sentation being its highest merit. 
This may be true in regard to the 
ordinary production of a photograph, 
and. furtner, that in such case a 
copyright is no protection. On the 
question as thus stated we decide 
nothing.*' Burrow-Giles Lith. Co. v. 
Sarony, 111 U. S. 53. 58. 4 SCt 279, 28 
L. ed. S49 [all 17 Fed. 591]. 

48. See supra 9 50; and generally 
as to effect of publioation supra 
a 40-46. 

40. Snow V. Laird, 98 Fed. 818, 89 
CCA 311. 

80. Siiow V. Laird, 98 Fed. 818, 39 
CCA 811. 

[a] Flotnr* rtpvodaoad from partly 
•tolMd BOgttttve^— A picture which 
was produced by the use of a nega- 
tive which had been changed by 
etching so as to introduce Into the 
picture an object which was not in 
the group of objects which were ex- 
posed to the camera could not be 
copyrighted as a photograph. Snow 
V. Laird, 98 Fed. 813. 39 CCA 311. 

61. Iiarper ▼. Kalem Co., 169 Fed. 
61. 94 CCA 429 [aff 222 U. S. 55. 82 
SCt 20. 56 L. ed. 92. AnnCasl918A 
1285]; American Mutoscope. etc., Co. 
V. Edison Mfg. Co., 137 Fed. 262; 
Sdlson v. Lubln, 122 Fed. 240, 58 
CCA 604 [rev 119 Fed. 993. and app 
dism 196 U. S. 625, 26 SCt 790. 49 
L. ed. 349]; Barker Motion Photog- 
raphy. Ltd. V. Hutton & Co., Ltd.. 
28 L. T. R. 496. 

'*The series of photographs taken 
hy the defendan>t constitutes a single 
picture, capable of copyright as 
such." Harper v. Kalem Co.. 169 
Fed. 61, 68, 94 CCA 429 [aff 222 U. 
S. 55. 32 SCt 20, 56 L. ed. 92, Ann 
Ca8l913A 1285]. 

Votloe of oopyrlght on moving 
pAotnre flint* see infra | 218. 

59. American Mutoscope, etc.. Co. 
V. Edison Mfg. Co.. 137 Fed. 262. 

68. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 9 5). as amended 
by Act Aug. 24, 1912 (37 U. S. St. 
at L. 488). 

acorlnir pictiur* copyzlglits see 
infra SJ 120-122. 

64. See supra $98. 

66. Copyright Act, 1911 (1 & 2 
Geo. V c 46 1 !)• 

66. 0>pyright Act. 1911 (1 & 2 
Geo. V c 46 f 85). 

67. St. 26 A 26 Vict, c 68 I 1; 
Graves' Case. L. R. 4 Q. B. 715 
(photograph of a picture protected). 

68. See also infra § 141. 

66. Act March 4, 1909 (35 St. at 
Xj, 1075 c 820 S 6). 

raj "VMS tMBi oompzUie* all 
printed pictures not included in the 
TSilouB other classes enumerated 



above." Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Pul. No. 15). rule 
16. 

00. U. S. Rev. St 8 4952; Act 
March 3, 1891 (26 U. S. St. at L. 
1107 c 665 S 1); Act Jan. 7. 1904 
(33 U. S. St. at L. 4 c 2 8 1); Act 
March 8. 1905 (33 U. S. St. at L. 
1000). 

[a] Transitory tfharaoter of plo- 
tnre* In a periodical affords no rea- 
son for denying them copyright pro- 
tection. Mail. etc.. Co. v. Life Pub. 
Co.. 192 Fed. 899. 113 CCA 377. 

61. See supra 8 90. 

[a] 'Postal oaztUi can not be copy- 
righted as such. The pictures 
thereon may be registered as *prints 
or pictorial illustrations' or as 'pho- 
tographs.' Text matter on a postal 
card may be of such a character that 
it may be registered as a 'book.' " 
Rules and Regulations for Registra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15), rule 18 (m). 

Artlstlo works see supra 88 114- 
116. 

Srawlngs or plMitto works see 
supra 8 117. 

68. Act June 18. 1874 <18 U. S. 
St. at L. 78 c 301 8 3); Blelstein v. 
Donaldson Lith. Co., 188 U. S. 239. 
23 SCt 298. 47 L. ed. 460 [rev 104 
Fed. 993, 44 CCA 296]; National 
Cloak, etc., Co. v. Kaufman. 189 Fed. 
216. 

[a] OonstmotloiL of statute. — 
"The act however construed, does 
not mean that ordlnarv posters are 
not good enough to Se considered 
within its scope. The antithesis to 
'illustrations or works connected 
with the fine arts* is not works of 
little merit or of humlUe degree, or 
Illustrations addressed to tne less 
educated classes; it is 'prints or 
labels designed to be used for any 
other articles of manufacture.' Cer- 
tainly works are not the less con- 
nected with the fine arts because 
their pictorial quality attracts the 
crowd and therefore gives them a 
real use — If use means to increase 
trade and to help to make money. 
A picture Is none the less a picture 
and none the less a subject or copy- 
right that it is used for an adver- 
tisement. And ff pictures may be 
used to advertise soap, or the the- 
atre, or monthly magazines, as they 
are, they may be used to advertise a 
circus. Of course, the ballet is as 
legitimate a subject for illustration 
as any other. A rule cannot be laid 
down that would excommunicate the 
paintings of Degas." Bleistein v. 
Donaldson Lith. Co.. 188 U. S. 239. 
251. 23 SCTt 298. 47 L. ed. 460 (rev 
104 Fed. 993, 44 CCA 296]. 



graphs."^ Prior to this act photographs were 
given copyright protection by specific designation 
as such in the Fine Arts Copyright Act of 1862.'^^ 
[i 119] 11. Prints and Pictorial lUiutrationg; 
Engravings; Cnts.^ In the United States, the act 
of 1909 specifically authorizes eopyright in ''prints 
and pictorial illustrations."^* The corresponding 
terms used in prior acts were ' * engraving, " ' ' cut, ' ' 
''print,'* ''painting,'"* drawing, ''and "chromo."*® 
The subject matters formerly described by the terms 
engraving, cut, painting, drawing, and chromo arc 
now copyrightable either as "prints and pictorial 
illustrations," or under other designations in the 
statute.^^ The words "engraving, cut and print," 
as used in the prior statutes, were by the act of 
1874 expressly limited so as to apply only "to pic- 
torial illustrations ^r works connected with the fine 
arts. ' ' °^ This act of 1874 was not repealed by the 
general copyright act of 1909.^ It has been said 
that the word "print," as used in the statute in 
connection with "engraving," "cut," and "photo- 
graph," means apparently a picture, something com- 
plete in itself, similar in kind to an engraving, cut, 
or photograph.** The term "print" may include a 

rb] XUiutratloxui BOt oonnoot^d 
witli flue arts. — "The protection of 
Uie law is not confined to pictorial 
illustrations known as worlcs of fine 
arts. This was not so ev^n under 
the preceding act. In the case of 
Bleistein v. Donaldson Lith. Co., 188 
U. S. 239. 23 SCt 298. 47 L. ed. 460, 
Justice Holmes, deltvering the opin- 
ion of the court, said: *We see no 
reason for taking the words con- 
nected with "the fine arts" as quali- 
fying anything except the word 
"works," but it would not change our 
decision if we should assume fur- 
ther that they also qualified "pic- 
torial illustrations," as the defend- 
ant contends.' If there is any limi- 
tation whatever to this term, it must 
be found in the words of the Con- 
stitution confining pictorial illustra- 
tion to the 'useful arts.'" National 
Cloalc. etc., Co. v. Kaufman. 189 Fed. 
215, 218. But see Royal Sales Co. 
V. Gaynor, 164 Fed. 207, 209 (where 
Ward, J., uses the phrase "connected 
with the fine arts'*^ to qualify "pic- 
torial illustrations" as subjects of 
copyright); J. L. Mott Iron Works 
V. Clow, 72 Fed. 168 [alf 82 Fed. 316, 
27 CCA 250] (where Grosscup. J., 
held illustrations in an advertise- 
ment not copyrightable because not 
connected with the fine arts). 

[c] Ohromollthograplilo adTertls«- 
in«nt« of a olrciu, portraying a bal- 
let, a number of persons performing 
on bicycles, and groups of men and 
women whitened to represent stat- 
ues, are proper subjects of copy- 
right as "pictorial illustrations." 
Bleistein v. Donaldson Lith. Co., 188 
U. S. 239. 23 SCt 298. 47 L. ed. 460 
[rev 104 Fed. 993, 44 CCA 296]. 

63. Stecher Lith. Co. v. Dunston 
Lith. Co., 233 Fed. 601: 28 Op. Atty.- 
Gen. 116; Copyright (Office Bui. No. 
14 p 40. See also infra § 141. 



217. 



Rosenbach v. Dreyfuss. 2 Fed. 



[a] Vattem prints of baUooiu 
with directions and cutting lines, de- 
signed to be cut up and made into 
the physical articles, are not copy- 
rightable as prints. Rosenbach v. 
Dreyfuss. 2 Fed. 217. 

[b] Bailrood ticket.— "The ticket 
Is certainly not a map. chart or 
musical composition, nor is it a print 
or engraving, within the meaning of 
the section, although it may l>e 
printed or enOTaved." Griflln ▼. 
Kingston, etc.. R. Co., 17 Ont 660, 
664. . 

[c] PlctiiVM prlated la succobsIt^ 
oolon from, metal olates, from which 
plates part of the metal has been 
cut out so as to leave portions 
thereof in relief, are within the copy- 
right law. Hills V. Hoover, 186 Fed. 



1034 [13 C. J.] 



COPYRIGHT AND LITERARY PROPERTY 



[§§ 119-122 



chromolithograph^^ even though the pictures are 
drawn from life.^ The word "illustrations" does 
not mean that the pictures must illustrate the text 
of a book.^ A design for playing cards has been 
deemed a print.^ A mere pattern print is not a 
copyrightable ** print" within the statute;^ neither 
is a photograph/^ An engraving reproducing an 
existing work of art is itself copyrightable." 

In England engravings, cuts, prints, and pictorial 
illustrations are and long have been copyrightable/^ 
The act of 1911 provides that "artistic work" shall 
include "engravings," and that the latter term 
shall include "etchings, lithographs, wood-cuts, 
prints, and other similar works, not being photo- 
graphs. ' ' ^* 

[( 120] 12. Motion PictoreB^^-- a. In General 
In the United States, neither tSie act of 1909, nor 
any prior act, made any mention of motion pic- 
tures,^'^ although, as has been seen, motion picture 
films were copyrightable as photographs/® 

In England, under the former law, cinematograph 
films were entitled to protection like any other 



photograph." By the Copyright Act of 1911 it is 
provided that, in the case of a literary or dramatic 
work, "copyright" shall include the sole right 
to make any "cinematograph film, or other con- 
trivance by means of which the work may be 
mechanically performed or delivered, "^^ and 
"cinematography" is defined as including any 
work "produced by any process analogous to 
cinematography. ' ' ^* 

[( 121] b. Motion Pictnxe Photoplays. By the 
act of 1912, amending the act of 1909,^ congress 
specifically authorized the copyrighting of "motion 
picture photoplays" as such/^ either as a published 
or as an unpublished work.^ The scenario and the 
photoplay made therefore may be copyrighted sepa- 
rately.^ A photoplay founded on a novel is a 
dramatization of the novel and may be copy- 
righted.®* 

[i 122] c. Motion Pictures Other Than Photo- 
plays. "Motion pictures other than photoplays'' 
were specifically authorized to be copyrighted as 
such by the amendment of 1912,^ even when un- 



701; Hills V. Austrich. 120 Fed. 862. 

05. Blelsteln v. Donaldson Llth. 
Co.. 188 U. S. 239, 23 SCt 298. 47 L. 
ed. 460 [rev 104 Fed. 993. 44 CCA 
2961; De Jonge v. Breuker, etc., Co., 
182 Fed. 150 faff 191 Fed. 35, 111 
CCA 567 (235 U. S. 33, 35 SCt 6, 69 
L. ed. 113)] (reproduction of paint- 
iD£r for use as cover for holiday 
goods may be either copyrighted or 
entered in patent office)* Yuengling 
V. Schile. 12 Fed. 97, 20 Blatchf. 462. 
But see Hills v. Hoover, 136 Fed. 701 
(where, following Hills v. Austrich, 
120 Fed. 862. 'prints" are distin- 
guished from "cnromos" in respect 
to the application of the domestic 
manufacturing clause). 

86. Bleistein v. Donaldson Lith. 
Co., 188 U. S. 239, 23 SCt 298. 47 Li- 
ed. 460 [rev 104 Fed. 998, 44 CCA 
2961. 

67. Bleistein v. Donaldson Lith. 
Co., 188 U. S. 239, 23 SCt 298, 47 L. 
ed. 460 [rev 104 Fed. 993, 44 CCA 
2961. 

"These chromolithographs are 'pic- 
torial illustrations.' The word 'illus- 
trations' does not mean that they 
must illustrate the text of a book, 
and that the etchings of Rembrandt 
or Steinla's engraving of the Ma- 
donna di San Sisto could not be pro- 
tected to-day if any man were able 
to produce them." Bleistein v. Don- 
aldson Lith. Co.. supra. 

68. Richardson v. Miller. 20 F. 
Cas. No. 11,791 (where it was held 
that a design for playing cards was 
copyrightable). 

[a1 The novelty of a design may 
consist in the form, outline, or group- 
ing, or in the use, combination, ar- 
rangement, or harmony, of colors, or 
the combination of some or all of 
these attributes. Richardson v. Mil- 
ler. 20 F. Cas. No. 11,791. 

69. Rosenbach v. Dreyfuss, 2 Fed. 
217. Compare Drury v. Bwing. 7 
F. Cas. No. 4.096, 1 Bond 540 (where 
it was held that a dress pattern 
might be copyrighted as a print or 
chart). 

70. Wood V. Abbott, 30 F. Cas. 
No. 17,938, 5 Blatchf. 326. See also 
supra § 118. 

71. Lucas v. Cooke, 13 Ch. D. 872. 

72. Newton v. Cowe, 4 Bing. 234, 
13 ECL 482, 130 Reprint 769. See 
Blackwell v. Harper, 2 Atk. 93, 26 
Reprint 458 (holding that the act is 
not confined to works of invention 
only, but means the designing or en- 
graving of anything that is already 
in nature). 

73. St. 1 & 2 Geo. V c 46 %% 1, 35. 

74. Znfrlngttnent tsj see infra 
i 317. 

75. But see infra %% 121, 122. 

76. See supra fi 118 text and 



notes 61, 62. 

Xnf rlngement of photogmplilo oopy- 
xlfl^t see infra S 328. 

77. Barker Motion Photography, 
Ltd. V. Hutton & Co., Ltd., 28 T. L. R. 
496. See also supra % 118. 

78. St. 1 & 2 Geo. V c 46 § 1 (2). 

79. St. 1 & 2 Geo. V c 46 fi 36 (1). 

80. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 { 5), as amended 
by Act Aug. 24, 1912 (37 U. S. St. at 
L. 488). 

81. Klein v. Beach, 232 Fed. 240 
[aft 239 Fed. 108, 151 CCA 282]; 
Photo-Drama Motion Picture Co. v. 
Social Uplift Film Corp.. 220 Fed. 
448, 137 CCA 42; Universal Film Mfg. 
Co. V. Copperman, 218 Fed. 577, 134 
CCA 806 [aff 212 Fed. 301]; Universal 
Film Mfg. Co. V. Copperman, 212 Fed. 
301 [aff 218 Fed. 677, 134 CCA 305]. 

88. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 { 11), as amended 
by Act Aug. 24, 1912 (37 U. S. St at 
L. 488). 

[a] ConBtraction of amendments— 
"It is said that the effect of this 
amendment is to add to the list of 
things that may be oopyrighted with- 
out any reference to publication, so 
that under section 11, as it now 
stands, a photo play may be copy- 
righted without publication, and it 
may also be oopyrighted after pub- 
lication. I am not prepared to ad- 
mit that section 11 has any such 
meaning. It is not believed that the 
phrase, 'works of an author, of which 
copies are not reproduced for sale,' 
was Intended to modify any other 
nouns except 'lecture,' 'dramatic com- 
position,' and 'musical composition.' 
To speak of a photograph as the 
work of an author of which copies 
are not reproduced for sale is ab- 
surd. But, in order to maintain the 
argument as to two kinds of copy- 
right, it must be asserted that a 
photograph or a drawing or a work 
of art or a motion picture or a photo 
play may be copyrighted at any time 
without reference to the use made of 
it, provided only that 'copies are not 
reproduced for sale.' In my opinion 
it is still true that all the articles 
enumerated in section 11 can only be 
protected on publication by affixing 
the notlc3 of copyright required by 
this act, so that, no matter whether 
an article be enumerated in section 
11 or not, the inquiry is still import- 
ant, when it was published, and, if it 
was published before copyright reg- 
istered, then the copyright sought is 
Invalidated." Universal Film Mfg. 
Co. V. Copperman, 212 Fed. 301, 303 
[aff 218 Fed. 577, 134 CCA 305]. 

83. Klein v. Beach. 232 Fed. 240 
[aff 239 Fed. 108, 151 CCA 282]; Uni- 



versal Film Mfg. Co. V. Copperman, 
218 Fed. 577, 134 CCA 305 faff 212 
Fed. 301]; Photo-Drama Motion Pic- 
ture Co. V. Social Uplift Film Corp., 
213 Fed. 374 [aff 220 Fed. 448, 137 
CCA 421. 

[a] Kotlon pletnre pliotopUiy 
from drnma The copyright oi a 
motion picture photoplay made from 
an unpublished drama does not con- 
stitute a copyright of the original 
drama. O'Neill v. General Film Co., 
171 App. Div. 854. 157 NTS 1028. 

[b] Separation of Taxloiui rlglits. 
— "It was undoubtedly held in Kalem 
Co. V. Harper, 222 U. S. 55, 32 SCt 20, 
56 L. ed. 92. AnnCasl913A 1285. that 
the owner of dramatic rights might 
forbid their dramatic representation 
by moving pictures, and to the 
present time the only right to pro- 
tect moving pictures arises from the 
words 'dramatic' or 'drama.' Thus, 
the statutory right to protect against 
the making of a moving picture 
scenario from a book still arises from 
section 1. subd..'b,' and the statutory 
right to protect against infringement 
of the scenario arises from section 1. 
subd. 'd,* Yet the proceedings for 
registration of the moving picture 
play are now specifically controlled 
by sections 5 and 11 of the amend- 
ment of 1912. and it appears that it 
is one thing to secure the copyright 
upon a drama proper and another to 
secure it on a moving picture play. 
A man having general statutory 
dramatic rights like Kauffman might 
make a play and perform it under his 
common-law rights without publica- 
tion, or he might copyright the play, 
and he would still not have copy- 
righted or published his moving pic- 
ture rights. If he wrote such a 
scenario and made his film, he could 

get a separate copyright upon that 
f course, he could sell his statutory 
or common-law copyright of the play 
and keep the moving picture copy- 
right, or he could sell each. It 
seems to me clear that. If he could 
do this, he could sell separately the 
right to dramatize and the right to 
make a moving picture play, dividing 
his statutory dramatizing rights, and 
thus giving each assignee the right 
when he had exercised those rights 
to get his own copyright for a drama, 
or for a moving picture show." 
Photo-Drama Motion Picture Co. v. 
Social Uplift Film Corp., 213 Fed. 
374, 377 [aff 220 Fed. 448, 137 CCA 

42]. 

84. O'Neill V. General Film Co„ 
171 App. Div. 854. 157 NYS 1028 [aff 
152 NYS 599]. _ ^ 

86. Act March 4. 1909 (35 U.^S. 
St. at L. 1075 c 320 § 5), as amended 
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published^* This provision seems broad enough to 
include motion pictures not produced by a photo- 
graphic process, although perhaps it was only in- 
tended to draw a distinction between dramatic and 
nondramatic films, such as exists under the English 
statute.^^ 

[$ 123] 18. Mechanical Devices; Music Bollfl» 
Secords, Etc In the United States, prior to the 
act of 1909, perforated music rolls, phonograph discs 
or cylinders, or other like devices for the mechani- 
cal reproduction of sound were not within the pro- 
tection of the copyright laws,^ and did not even 
infringe protected works which they were the mefms 
of audibly reproducing.*® The act of 1909 plainly 
makes such mechanical devices, if unauthorized, in- 
fringements of oopyrighted dramatic and musical 
works which they serve to reproduce.^ But it is 
not 80 clear whether or not this act has made such 
devices themselves capable of copyright, and they 
do not fall within any of the specified thirteen 
classes of copyrightable subject matter unless they 
may be termed dramatic or musical compositions.®^ 
Oi course, they are now indirectly protected through 
the copyright on the composition reproduced by 
them." It is possible, however, that such devices 



are themselves now copyrightable as dramatic,®^ or 
musical,®^ compositions, as the case may be, pro- 
vided they are not themselves piracies.®^ There is 
no requirement In the statute that such compositions 
shall be first copyrighted in ordinary printed or 
manuscript form, unless such requirement is im- 
plied in the constitutional word ''writings,"®^ con- 
strued as meaning a visible expression of an au- 
thor's concept.®* Copyright in such a record is 
analogous to copyright in an adaptation or other 
version of an existing work®® which the statute ex- 
pressly declares may be copyrighted as a new work.^ 
Intellectual labor, skill, and individuality enter into 
the preparation of such records, and they would 
seem to be within the description of ''the writings 
of an author;" if so, they are copyrightable.* 

In England it is specifically provided that copy- 
right shall subsist in records, perforated rolls, and 
other contrivances by means of which sounds may 
be mechanically reproduced, in like manner as if 
such contrivances were musical works.* Under prior 
statutes such devices were not copyrightable as 
"books" which by statutory definition included a 
' ' sheet of music. ' ' * 

[$ 1241 14. Articles Designed for Physical Use. 



by Act AuiT. 24, 1912 (87 U. B. St. at 
L. 488). 

Sa. Act March 4. 1909 (85 U. S. 
St. at L. 1075 c 320 5), as amended 
by Act Aug. 24, 1912 (87 U. S. St. at 
L. 488). 

87. St. 1 ft 2 Geo. V c 46 § 35(1) 
(where it Is provided that the phrase 
"dramatic work" shall include "any 
cinematograph production where the 
arrangement or acting form or the 
combination of incidents represented 
give the work an original char- 
acter"). 

[a] BaasoBB for dlstlnctloiL.-»"No 
doubt there is a logical principle 
underlying the distinction between a 
dramatic and a non-dramatic film — 
the former is the result of an in- 
tellectual effort combined with tech- 
nical skill: to produce the latter only 
the technical skill is needed. The 
former is therefore given by the Act 
a higher degree of protection as a 
dramatic work, the latter a lower de- 
gree of protection as a photographic 
work. At the same time it is thought 
that logic might in this case have 
been sacrificed to convenience, and 
the distinction certainly seems likely 
to give rise to dif&culties in some 
cases, particularly as the dividing 
line between a dramatic and non- 
dramatic film may not always be 
easy to draw." Copinger Copyright 
(5th ed) p 251. 

88. White-Smith Music Pub. Co. v. 
Apollo Co.. 209 U. S. 1. 28 SCt 319. 52 
I*, ed. 656, 14 AnnCas 628; Kennedy 
V. McTammany, 33 Fed. 584 [app 
dism 145 U. S. 643 mem, 12 SCt 983 
mem, 36 L. ed. 853 mem]. 

88. See infra | 322. 

90. See infra SS 322, 823. 

91. See supra S 90. 

92. See infra i 322. 

[a] Xndireet protaotloB^— -"While, 
under the provisions of the copyright 
law, such music rolls or records are 
not strictly matters of copyright. 
Congress in passing the enactment 
evidently intended to protect copy- 
right proprietors in their right to 
their productions, and to give them 
an exclusive right to print, publish, 
and vend the same. If the copy- 
righted work be a musical composi- 
tion, the owner, under the provisions 
of the statute, after complying tnere- 
wlth, has the exclusive right to per- 
form it publicly for profit, and may. 
if he chooses so to do. make 'an 
Arrangement or setting* of the 
musical composition, published or 
<^pyrighted after the passage of the 
5ft. for mechanical reproduction. In 
this manner the copyright owner re- 



tains control of the right to manu- 
facture music rolls. and the 
mechanical reproduction of such 
music or composition is optional with 
him." Aeolian Co. v. Royal Music 
Roll C!o., 196 Fed. 926. 927. 

93. Act March 4, 1909 (86 U. S. 
St. at L. 1075 c 320 % 1(d)). 

[a] Th« Btatute provlde« that the 
owner of a dramatic copyright shall 
have the exclusive right: **To per- 
form or represent the copyrighted 
work publicly if it be a drama or, if 
it be a dramatic work and not repro- 
duced in copies for sale, to vend 
any manuscript or any record what- 
soever thereof; to make or to pro- 
cure the making of any transcription 
or record thereof by or from which, 
in whole or in part, it may in any 
manner or by any method be ex- 
hibited, performed, represented, pro- 
duced, or reproduced; and to exhibit, 
perform, represent, produce, or repro- 
duce it in any manner or by any 
method whatsoever." Act March 4, 
1909 (36 U. S. St at L. 1075 c 320 
S 1(d)). 

94* Act March 4. 1909 (35 U. S. 
St. at L. 1076 c 320 S 1(e)). 

[a] The atatnte vrcvldM that the 
owner of the copyright in a musical 
composition shall have the exclusive 
right: "(a) To print, reprint, pub- 
lish, copy, and vend the copyrighted 
work . . . (e) To perform the 
copyrighted work publicly for profit 
If it be a musical composition and 
for the purpose of public perform- 
ance for profit; and for the purposes 
set forth in subsection (a) hereof, to 
make any arrangement or setting of 
it or of the melody of it in any sys- 
tem of notation or any form of rec- 
ord in which the thought of an au- 
thor may be recorded and from which 
it may be read or reproduced." Act 
March 4, 1909 (85 U. S. St. at L. 1075 
c 320 8 1(a), (e)). 

96. See supra {91. 

9& Congress was not concerned 
"in the particular method by which 
the author should impart his ideas 
to the public." Per Fowler in 28 
Op. Atty.-Gen. 265, 269 (holding that 
typewritten books may be copy- 
righted). 

[a] Fzlntiiiir BOt naoMsary^— 8 
Anne c 19 did not impose on authors, 
as a condition precedent to their de- 
riving any benefit under it that the 
composition should be first printed. 
White V. Oeroch. 2 B. & Aid. 298. 106 
Reprint 376. 1 Chit. 24. 18 ECL 28. 

97. See supra f 85. 

96* White-Smith Music Pub. Co: 
V. Apollo Co., 139 Fed. 427. 430 [aff 



147 Fed. 226, 77 CCA 868 (aff 209 
U. S. 1, 28 SCt 819. 52 L. ed. 655. 14 
AnnCas 628)1 (where it Is said: "The 
meaning of the word 'writings.* as 
employed in the Constitution, has 
been expressly defined in Burrows- 
Oiles Lith. Co. v. Sarony. Ill U. S. 
68. 4 SCt 279. 28 L. ed. 349. to include 
'all forms of writing, printing, en- 
graving, etching, etc., by which the 
ideas in the mind of the author are 
given visible expression.' The re- 
stricted definition of the word 'writ- 
ings' does not, it is thought, permit 
the inclusion in section 4962 of the 
Revised Statutes [U. S. Comp. St. 
1901, p. 3406] of a musical concep- 
tion, or the Inclusion of collated 
musical sounds or expressions of a 
musical composition. The words of 
the statute have reference to the 
tangible object that appeals to the 
sense of sight, and that which is sus- 
ceptible of oeing reproduced by print- 
ing, copying, publishing, etc."). 

[a] Pbonographio record of flong 
as ** sliMt of mualo."— A phonograph 
record of a song reproducing both 
words and music is not a "sheet of 
music," and therefore not '^a book" 
within 8 2 of the Copyright Act of 
1842. Newmark v. National Phono- 
graph Co., Ltd., 51 Sol. J. 412. 

99. Copinger Copyright (5th ed) 
p 278. 

1- Act March 4, 1909 (85 U. S. St 
at L. 1075 c 320 fi 6). See supra § 95. 

2. See supra 88 85, 90. See also 
Aeolian Co. v. Royal Music Roll Co., 
196 Fed. 926 (where, although it is 
said that music rolls or records are 
not directly copyrightable, licensed 
rolls were protected against copying 
by others under the statutory com- 
pulsory license, on the ground that 
others had no right to appropriate 
the skill and labor of the original 
maker of the roll or record. The 
equity of this is manifest, but it is a 
little difficult to see how defend- 
ant infringed the musical copyright, 
which was the ground of the de- 
cision, as defendant had a statutory 
right to make records to mechan- 
ically reproduce such music, and it 
is also dlfilcult to see how the 
musical copyright protected the skill 
of the licensee). 

3. Copyright Act. 1911 (1 & 2 Geo. 
V c 46 8 19(1)); Monckton v. Path4 
Frfires Pathephone, Ltd. [1914] 1 K. 
B. 395- Chappell & Co.. Ltd. v. 
Columbia Graphophone Co., [1914] 2 
Ch. 746. 

4^ Boosey v. Whight, [1900] 1 Ch. 
122, 2 6RC 85; Newmark v. National 
Phonograph Co.. Ltd.. 51 Sol. J. 412. 



1036 [13 0. J.] 



aOPYBIGBT AND LITERARY PROPERTY 



[§§ 124-128 



Except, perhaps, such devices as perforated music 
rolls, disc and cylinder records, for the mechanical 
reproduction of dramatic and musical compositions,* 
articles designed for physical use rather than to 
convey information or intellectual conceptions are 
not copyrightable,® and must be protected, if at all, 
under the patent laws/ This rule has been applied 
to indexed letter files,^ card index cards,^ score 
cards,^® railway tickets,^* paper cut-outs for making 
articles,^^ and other devices.** 

[$ 125] 16. Government PnbUcationfl. In the 
United States the act of 1909 expressly provides 
that no copyright shall subsist in **any publication 
of the United States Government, or any reprint, 
in whole or in part thereof." " But the publication 
of copyright matter by the government, either sepa- 
rately or in a public document, does not cause any 
abridgment or annulment of such copjrright or au- 
thorize any use of such matter, without the consent 
of the copyright owner.^* 

In England the crown has copyright in govern- 



ment publications, bnt does not always enforce it" 
[i 126] 16. Official Letters and Documents. The 
author or proprietor may obtain a copyright in ofSc 
cial letters and documents, if their publication is 
not contrary to public policy;*^ but such right is 
subject to that of the government to publish such 
documents when the public survice renders it neoes- 



18 



sary, 

[( 127] 17. TraaslatioiUL** Translations from a 
foreign language are original works within the 
meaning of the copyright law, and may be copy- 
righted. If the question was ever doubtful, the 
doubt has been removed by express statutory enact- 
ment that translations shall be regarded as new 
works subject to copyrirfit.** 

[i 128] 18. Market Quotations and News Items. 
Market quotations and news items transmitted by 
telegraph and printed on ''tickers" are not the 
subject of statutory copyright.** But the system 
and business of furnishing such telegraphic news 
service may constitute property which will be pro- 



6. See supra { 123. 

e. Amberg File, etc.. Co. v. Smith, 
82 Fed. 314. 315. 27 CCA 246 [aff 78 
Fod. 479]; Llbraco, Ltd. v. Shaw 
Walker, Ltd.. 58 Sol. J. 48. 

"The copyright law embraces those 
things that are printed and published 
for information, and not for use In 
themselves." Amberg File, etc., Co. 
y. Smith, supra. 

[a] The te«t^— "The character of 
what is published is the test of copy- 
right. If what is published is not 
separately published, is not a pub- 
lication complete in itself, but Is 
only a direction on a tool or machine, 
to be understood and used with It, 
such direction cannot, in my opinion, 
be severed from the tool or machine 
of which it is really part, and can- 
not be monopolized by Its inventor 
under the copyright act." Hollln- 
rake v. Truswell, [1894] 3 Ch. 420, 
426 (per Lindley. J.). 

7. Amberg File, etc., Co. v. Smith, 
82 Fed. 314. 27 CCA 246 [aff 78 Fed. 
4791; Hollinrake v. Truswell. [1894 J 
3 Ch. 420. See Patents [30 Cyc 803]. 

8. Amberg File, etc., Co. v. Smith, 
82 Fed. 314, 27 CCA 246 [aff 78 Fed. 
479]. 

9. Hollinrake v. Truswell, [1894] 
8 Ch. 420; Llbraco, Ltd. v. Shaw 
Walker, Ltd., 58 Sol. J. 48 (holding 
that cards adapted for use in a card 
index system, which of themselves 
convey no meaning or Information, 
are not copyrightable). 

10. Page v. Wisden, 20 L. T. Rep. 
N. S. 435. 436 (where a line in a scor- 
ing sheet with the words "runs at the 
fall of each wicket" was held not 
capable of copyright, a particular 
mode of ruling a book not constitut- 
ing an object of copyright). 

11. Griffln v. Kingston, etc., H. Co., 
17 Ont 660 (applying rule as to 
score cards to railway tickets). 

12. Rosenbach v. Dreyfuss, 2 Fed. 
217 (where It was held that prints 
of balloons and hanging baskets, with 
printing on them for embroidery and 
cutting lines, showing how the paper 
may be cut and Joined to make the 
dilferent parts fit together, and not 
Intended as a mere pictorial repre- 
sentation of something, are not copy- 
rightable): Hollinrake v. Truswell, 
[1894] 3 (Jh. 420 (cardboard pattern 
sleeve). 

13. Royal Sales Co. v. Gaynor, 164 
Fed. 207. See also supra { 101. 

"No copyright exists In toys, 
games, dolls, advertising novelties, 
.instruments or tools of any kind, 

frlassware, embroideries, garments, 
aces, woven fabrics, or any similar 
articles." Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 
12. 



[a] Blank aoeoimt books are not 
the subject of a copyright. Baker v. 
Selden, 101 U. S. 99, 26 L. ed. 841: 
Griffin v. Kingston, etc., R. Co., 17 
Ont. 660, 665. 

[b] A oaanpalffn liadge In tke fonn 
of a monofrrFm is not copyrightable, 
and must oe protected, if at all, by 
a design patent. Royal Sales Co. v. 
Gaynor, 164 Fed. 207. 

[c1 An idbiun for holdinr plioto- 
graplis, with pictorial borders con- 
taining views of castles with short 
descriptions attached. Is not a "book" 
within 5 & 6 Vict, c 45 | 1, so as to 
be capable of obtaining copyright for 
the contenta Schove v. Schmlncke, 
33 Ch. D. 546. 

[d] IMrectloiiB oa a d«vlc« or 
measnrlBg apparatns, useful only in 
connection with that apparatus, are 
not such a literary production as is 
subject to copyright. Hollinrake v. 
Truswell, [1894] 3 Ch. 420. 424 
(where Herschell, L. C.. said: "What 
the Plaintiff has sought to protect 
under the Act for the protection of 
literary productions Is not a literary 
production, but an apparatus for the 
use of which certain words and fig- 
ures must necessarily be Inscribed 
upon it. It is quite true that, not- 
withstanding the words of the pre- 
amble, the protection of copyright 
may be obtained for works which 
cannot be said, in the ordinary sense 
of the term to have literary merit. 
. . . But there is, as I have pointed 
out, a marked distinction between 
these and the claim of protection un- 
der the Copsrright Act for words and 
figures inscribed on and necessarily 
forming part of an apparatus or 
tool"). 

14. Act March 4, 1909 (35 St. at L. 
1075 c 820 I 7); Du Puy v. Post Tele- 
gram Co., 210 Fed. 883, 127 CCA 493; 
Woodman v. Lydlard-Peterson Co., 
192 Fed. 67 [aff 204 Fed. 921, 123 CCA 
243, and reh den 206 Fed. 900, 126 
CCA 434] (government map). 

16. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 fi 7). 

[a] Fiixpos« of natiit«i«— "Section 
7 was inserted for the reason that 
the Government often desires to 
make use In its publications of copy- 
righted material, with the consent of 
the owner of the copyright, and it 
has been regarded heretofore as 
necessary to pass a special act every 
time this was done, providing that 
such use by the Government should 
not be taken to give to anyone the 
right to use the copyrighted material 
found in the Government publication. 
It was thought best, instead of being 
obliged to resort every little while 
to a special act, to have some general 
legislation on this subject." Report 
of Committee on Patents to House of 



Representatives, Jan. 30, 1907, No. 
7083 p 10. 

16. St. 1 & 2 Geo. V c 46 S 18. 

Crown oopyriglit see infra S 164. 

17- Folsom v. Marsh, 9 F. (3ts. 
No. 4,901, 2 Story 100. 

18. Folsom V. Marsh, 9 F. CtiB. 
No. 4,901, 2 Story 100. 

19. VranslatioaB tm InfzliiirraiMits 
see infra S 301. 

20. Stevenson v. Fox, 226 Fed. 
990; Emerson v. Davles, 8 F. Ca& 
No. 4.436, 3 Story 768: Lesser v. 
Sklars, 16 F. Cas. No. 8.276a: fsihook 
V. Rankin. 21 F. Cas. No. 12.804. 6 
Blss. 477; Fleron v. Lackaye. 14 NTS 
292; Byrne v. Statist Co., [1914] 1 K. 
B. 622; Lauri v. Renad. [18921 3 Ch. 
402; Wood v. C^art, L. R. 10 Eki. 193; 
Burnett v. Chetwood [clt Southey v. 
Sherwood. 2 Meriv. 486. 441. 35 Re- 
print 1006]; Wyatt v. Barnard. 3 Ves. 
& B. 77, 35 Reprint 408; Rooney ▼. 
Kelley, 14 Ir. C. L. 158. 

21. Act March 4. 1909 (36 U. S. St 
at L. 1075 c 320 S 6). 

22. National Tel. News Co. ▼. 
Western Union Tel. Co., 119 Fed. 294. 
298, 60 LRA 805 (where the court 
said that printed tape "has no value 
at all as a book or article. It lasts 
literally for an hour, and is in the 
waste basket when the hour has 
passed. It is not desired by the 

Eatron for the intrinsic value of the 
appening recorded — the happening, 
as an happening, may have no value. 
The value of the tape to the patron 
is almost wholly in the fact that the 
knowledge thus communicated is 
earlier, in point of time, than knowl- 
edge communicated through other 
means, or to persons other than 
those having a like service. In Just 
this quality — to coin a word, the pre- 
communlcatedness of the Information 
— Is the essence of appellee's serv- 
ice; the quality that wins from the 
patron his patronage"). 

[a] Xeason for ntU^— "Judged by 
a test like this, the printed matter 
on the tape in question is in no sense 
copyrightable. It is, at most, the 
mere annal of events transpiring. 
True, the happenings of a race track, 
or the incidents of a college boat 
race, may be put in narrative, involv- 
ing creative imagination; or the do- 
ings of a board of trade become the 
basis of a useful book or article 
evincing originality. But the printed 
tape under consideration is no such 
book or article, and affects no such 
dignity. It is, in its totality, noth- 
ing more or less than the transmis- 
sion by electricity, over long dis- 
tances, of what a spectator of the 
event, occupying a fortunate position 
to see or hear, would have communi- 
cated, by word of mouth, to his less 
fortunate neighbor. It is an ex- 
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teeted under the oommon law.^ A compilation of 
stock exchange quotations in book fonn is, how- 
ever, copyrightable.^ 

[i 129] 19. Credit Batiagi.'^ A book of credit 
ratings and financial standing of persons engaged 
in particular lines of business is entitled to copy- 
right, where the information has been collected from 
original sources.^ 

[i 130] 20. Dixedories and OaseMeers.^ While 
there are intimations of judicial opinion to the con- 
traiy,^ it has long been settled that directories^ 
and gazetteers^ are copyrightable as books, and the 
statute now specifically so provides.^^ 

[i 131] 21. Abstracts of Titla.'"' A book made 
up of abstracts of title to lands is copvrightable.^ 

[i 132] 22. Patent Specifications.^ Specifica- 



tions of patents are not subjects of copyri^t.^ 

[i 133] 23. Cyclopedic and Composite Works.^ 
Cyclopedic and composite works may be copy- 
righted,'^ and the statute now specifically so pro- 
vides.^ 

[i 134] 24. Legal Works— a. Law Reports. 
Law reports may be copyrighted, but such copyri^t 
will extend only to those parts which are the work 
of the reporter, such as the syllabi, index, abridg- 
ments of the aiguments of counsel, statements of 
facts, and other like features.'® For reasons largely 
of public policy, there can be no copyright in those 
parts of the report which are the product of the 
judges made in the performance of their official 
duties as such,^ including the opinions of the 



changre merely, over wider area, of 
ordinary siffht-seelngr; and the ex- 
change is in the language of the ordi- 
nary sight-seer. Matter of this char- 
acter Is not, within the meaning of 
the copyright law, the fruit or in- 
tellectual Tabor, and would not, if 
actually copyrighted, be protected by 
the oourts. J. L. Mott Iron Works v. 
Clow, 82 Fed. 316. 27 CCA 250.'* 
National Tel. News Co. v. Western 
Union Tel. Co.. 119 Fed. 294, 66 CCA 
198, 60 LRA 806. 

Vvwspapers as mbjects of oopj* 
dght see supra { 102. 

23. See supra || 21, 64. 

94. Exchange Tel. Co., Ltd. v. 
Gregory, 73 L. T. Rep. 120 [app dism 
[1896] 1 Q. B. 147]. 

85. OompUationa geaenlljr see 
supra I 95. 

96. Dun V. Lumbermen's Credit 
Assoc., 144 Fed. 83, 75 CCA 241 [aff 
209 U. S. 20. 28 SCt 885, 52 L. ed. 
663. 14 AnnCas 601]; Ladd v. Oznard, 
75 Fed. 703. 

97. See also supra § 95. 

98. Hartford Printing Co. v. Hart- 
ford Directory, etc., Co., 146 Fed. 332, 
383. 

"The plaintiff invokes the law be- 
cause he was the owner, proprietor, 
and compiler of a book. In so far as 
he may have used his brains to get 
up an artistic book in the way of 

?rouping, classifying, and setting 
orth the facts which it contains, 
there would be reason in his claim; 
but in so far &s he merely records 
accurately the names of residents, 
with their occupations, and where to 
find them at home and in business, 
it is inopossible to discover wherein 
the useful arts and sciences are pro- 
moted. The labor involved therein 
is purely mechanical, and to protect 
the copyright affords a certain meas- 
ure of monopoly In the right to make 
such a use of labor and money. 
Copyrights upon directories have, 
however, been cared for by the courts 
so many times that it would be pre- 
sumptuous for me, without solicita- 
tion, to attempt a practical expres- 
sion of my own views. The com- 
plainant's lawful copyright is there- 
fore assumed, and, sternly repressing 
such tendencies as these suggestions 
would lead us toward, it will be my 
purpose to decide the matter upon the 
cases presented." Hartford Printing 
Co. V. Hartford Directory, etc.. Co., 
supra. 

,,99. National Cloak, etc., Co. v. 
Kaufman 189 Fed. 215; Hartford 
IT-Intlng Co. V. Hartford Directory, 
etc, Co., 146 Fed. 832; Sampson, etc., 
Co. V. Seaver-Radford Co.. 140 Fed. 
539, 72 CCA 65 [rev 134 Fed. 890]; 
Trow Directory, etc.. Co. v. U. S. 
Directory Co.. 122 Fed. 191; Williams 
▼. Smythe, 110 Fed. 961; Trow 
Directory, etc.. Co. v. Boyd, 97 Fed. 
586; Morris v. Wright. L. R. 5 Ch. 
2J^J Lamb v. Evans, [1898] 1 Ch. 218; 
Mathieson v. Harrod. L. R. 7 Eq. 270; 
Morris v. Ashbee, L. R. 7 Eq. 40; 
Kelly V. Morris, L. R. 1 Bq. 697. 7 
ERC 102; Lewis v. Fullarton. 2 Beav. 
6. 17 EngCh 6, 48 Reprint 1080; Collis 
V. Cater. 78 L. T. Rep. N. S. 613; 



Kelly V. Hodge, 29 L. T. Rep. N. S. 
387; Kelly v. Hooper. 1 Y. A Coll. 197. 
20 EngCh 197. 62 Reprint 852. 

"Directories and works of like 
character have been specifically pro- 
tected, at least since Lewis v. Fuliar- 
ton, 2 Beav. 6. 17 EngCh 6, 48 Re- 
print 1080 decided in 1889. and that 
they are to be protected is now 
flrmly established.'* Sampson, etc., 
Co. v. Seaver-Radford Co., 140 Fed. 
639. 642, 72 CCA 65 [rev 134 Fed. 
890]. 

[a] Vr»de dlrectorj^— The head- 
ings of a trade directory under which 
trade advertisements are classified 
are the subject of copyright. Lamb 
V. Evans. [1893] 1 Ch. 218. 

30^ See supra note 29. 

31. Act March 4. 1909 (86 U. S. St. 
at L. 1075 c 820 S 6(a)). 

38. Oommon^lair rlgbts see supra 
II 7. 8. ^ 

33. Banker v. Caldwell. 8 Minn. 94. 
See also Stover v. Lathrop. 83 Fed. 
348 (where, admitting copyright, 
there was no infringement). 

34. See generally Patents [30 Cyc 
8031. 

38. Wyatt v. Barnard. 3 Ves. & B. 
77, 36 Reprint 408. But see Newton 
V. Cowe. 4 Bing. 234. 13 ECL 482, 130 
Reprint 759 (where it was held that 
an engraving on a reduced scale of 
a specification of a new invention en- 
rolled at the patent ofBce may be the 
subject of copyright, such reduc- 
tion having required labor and some 
degree of skill to preserve the pro- 
portions). 

33. Asgil •Boydopsdl* see infra 

Seaswal of oopjrlglit see infra II 
237-239. 

37. See infra | 137. 

3& Act March 4. 1909 (35 U. S. St. 
at L. 1075 c 320 { 5(a)). 

39. U. S. — Callaghan v. Myers. 128 
U. S. 617, 9 SCt 177. 32 L. ed. 647; 
Banks v. Manchester, 128 U. S. 244. 
9 SCt 36, 82 L. ed. 425 [aff 23 Fed. 
1431: Paige v. Banks. 13 Wall. 608. 
20 L. ed. 709 [aff 18 F. Cas. No. 
10,671. 7 Blatchf. 1521; Little v. Hall. 
18 How. 165. 15 L. ed. 828; Backus v. 
Gould. 7 How. 798. 12 L. ed. 919; 
Wheaton v. Peters. 8 Pet. 591, 8 L. 
ed. 1055; West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 833 [mod 
on other grounds 176 Fed. 833, 100 
CCA 3031 West Pub. Co. v. Lawyers* 
Co-op. Pub. Cto.. 64 Fed.. 860, 26 
LRA 441 [rev on other grounds 
79 Fed. 756, 26 CCA 648. 35 LRA 
400]; Myers v. Callaghan. 6 Fed. 
726, 10 Blss. 139. 20 Fed. 441; Banks 
V. McDivitt, 1 F. Cas. No. 961. 13 
Blatchf. 163: Chase v. Sanborn. 5 F. 
Cas. No. 2.628, 4 Cliff. 306; Cowen v. 
Banks. 6 F. Cas. No. 3.295, 24 HowPr 
(N. Y.) 72; Gould v. Hastings. 9 F. 
C^s. No. 6,639; Gray v. Russell. 10 
F. Ca& No. 6.728. 1 Story 11; Little 
V, Gould. 15 F. Cas. No. 8.394. 2 
Blatchf. 166. 16 F. Cas. No. 8.396, 2 
Blatchf. 362. 

Ind. — Ez p. Brown, 166 Ind. 593. 78 
NE 568. 

Mass. — Nash v. Lathrop. 142 Mass. 
29. 6 NE 669. 

Pa. — Banks v. Manchester. 2 Del. 



Co. 872. 

Eng.-^weet v. Benning, 16 C. B. 
459. 81 ECL 469, 139 Reprint 838; 
Hodges V. Welch. 2 Ir. Eq. 266* Sweet 
V. Shaw, 3 Jur. 217; Saunders v. 
Smith, 8 Myl. & C. 711, 14 EngCh 
711, 40 Reprint 1100; Sweet v. 
Maugham, 11 Sim. 51, 34 EngCh 61, 
59 Reprint 793. See Butterworth v. 
Robinson. 6 Ves. Jr. 709. 31 Reprint 
817 (where an injunction was granted 
against a colorable abridgment of the 
Term Reports). 

40u Callaghan v. Myers. 128 U. S. 
617, 9 SCt 177. 32 L. ed. 647; Banks 
V. Manchester. 128 U. S. 244. 9 SCt 36. 
32 L. ed. 425 [aff 23 Fed. 143]; 
Wheaton v. Peters, 8 Pet. (U. S.) 591, 
8 L. ed. 1066; State v. Gould, 34 Fed. 
319; Banks v. West Pub. Co., 27 Fed. 
50; Little v. Gould, 16 F. Cas. No. 

8.394, 2 Blatchf. 166. 15 F. Cas. No. 

8.395. 2 Blatchf. 362 (under N. Y. 
Const. (1846) art 6 | 22, which pro- 
vides that all "Judicial decisions shall 
be free for publication by any per- 
son"); Ex p. Brown, 166 Ind. 593, 78 
NE 653; Nash v. Lathrop, 142 Mass. 
29. 6 NE 669; Banks v. Manchester, 
2 Del. Co. (Pa.) 872; Tlchbome v. 
Mostyn, L. R. 7 Eq. 65 note. See also 
Rex V. Clement, 4 B. A Aid. 218. 6 
ECL 468. 106 Reprint 918; Millar v. 
Taylor. 4 Burr. 2303, 98 Reprint 201; 
Atkins* Case Felt Millar v. Taylor, 4 
Burr. 2308, 2315. 2316, 98 Reprint 
2011J; Roper v. Streater [cit Millar 
V. Taylor, supra]; Baskett v. Cam- 
bridge Univ., 2 Burr. 661, 97 Reprint 
499. 2 Ld. Ken. 897, 96 Reprint 1222, 
W. Bl. 106, 96 Reprint 69; Gurney v. 
Longman, 13 Ves. J. 493. 33 Reprint 
379; 8 Bacon Abr. tit Prerogative 
p 114 (F) 6. 

"The question is one of public 
policy, and there has always been a 
Judicial consensus, from the time of 
the decision in the case of Wheaton 
V. Peters, 8 Pet. 691, 8 L. ed. 1065 
that no copyright could under the 
statutes passed by Congress, be 
secured in the products of the labor 
done by Judicial officers in the dis- 
charge of their Judicial duties. The 
whole work done by the Judges con- 
stittites the authentic exposition and 
Interpretation of the law, which, 
binding every citizen, is free for pub- 
lication to all. whether it is a decla- 
ration of unwritten law, or an in- 
terpretation of a constitution or 
a statute. Nash v. Lathrop, 142 
Mass. 29, 35, 6 NE 559. In Wheaton 
V. Peters, at p. 668, it was said by 
this court, that it was 'unanimously 
of opinion that no reporter has or 
can have any copyright in the writ- 
ten opinions delivered by this court; 
and that the Judges thereof cannoi 
confer on any reporter any such 
right.* What a court, or a Judge 
thereof, cannot confer on a reporter 
as the basis of a copyright in him, 
they cannot confer on any other 
person or on the State." Banks v. 
Manchester, 128 U. S. 244. 263. 9 SCt 
36. 32 L. ed. 426 [aff 23 Fed. 143]. 

[a] Oonstitntlonal proTlslon mak- 
laff JndlelAl decisions pnblio propartT. 
—-In the case of Little v. Gould, 16 
F. Cas. No. 8.394, 2 Blatchf. 166. it 
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court,^ syllabi, and statem^its of facts,^^ or other 
matter prepared by the judges.^ In Connecticut a 
contrary view has been expressed.^ 

[i 135] b. Statutes and Oomt Rules. In Eng- 
land the crown has, by virtue of its prerogative, the 
exclusive right to the publication, among other 
things, of acts of parliament/' In the United States 
there can be no copyright in statutes themselves 
for the same reasons that are applicable to reports.** 
But a particular compilation of statutes may, on 
account of the judgment and skill displayed in the 
combination and analysis and the addition of origi- 
nal features by the compiler, be so original as to 
entitle the author to a copyright therein.*' So a 
copyright may be had in an analysis of acts of par- 
liament with appendixes.*^ Annotated court niles 
may be copyrighted.** 

[( 136] c. Digests. Digests of decisions are of 
course copyrightable^^ as compilations,'^ and this is 
true, although they are made up of syllabi para- 
graphs previously published and copyrighted in the 
form of reports,'^ or of digest paragraphs previously 
published in earlier digests, but which have been 
recompiled,, with additions, and so made into a new 
digest." 

[$ 137] d. Cyclopedias and Textbooks. Cyclo- 
pedias of law and l^al textbooks are copyrightable 
and have often been protected against piracy.'* 



[i 138] ft. Legal Blanks. It has been held that 
blank forms for legal instruments required by stat- 
ute may possess sufficient originality to entitle them 
to be copyrighted," although minor parts of such 
forms are old, if they are so combined with the 
parts drawn in pursuance of the statute as to make 
a complete form.'* 

[i 139] 25. New Editions. New editions of ex- 
isting works which are but reprints of the original 
without alteration or addition are not copyright- 
able,'^ but are protected, if at all, by the origmal 
copyright.'® But where new and original matter is 
incorporated into a new edition by the exercise of 
intellectual skill, a new copyright may be obtained 
thereon, such editions being new works within the 
meaning of the statute.'* This was true even under 
the former statutes,^ and the copyright act of 
1909 specifically so provides.^ In the case of new 
editions, the subsequent copyright covers only what 
is new and original in the new edition ;^ it does not 
operate to extend or to enlarge the prior copyrights 
or to remove from the public domain the portions 
which have been dedicated to the public.** This rule 
also has been incorporated in the statute.** Merely 
colorable changes not made in good faith for the 
purpose of producing a new work will not confer 
a right to a cop3rright.'' So mere mechanical aggre- 
gation of matter previously published will not sup- 



was held that the provision of N. Y. 
Const. (1846) art 6 { 22, that all 
"Judicial decisions shall be free for 
publication by any person" was not 
repufirnant to the constitution of the 
United States. For a construction of 
this provision see Little v. Gould, 16 
F. Cas. No. 8,396, 2 Blatchf. S62. 

41. See cases supra note 40. 

48. Banks v. Manchester, 128 U. S. 
244p 9 set 36. 32 L. ed. 426 [all 23 
Fed. 143]; West Pub. Co. v. Edward 
Thompson Co.. 169 Fed. 833 [mod on 
other grounds 176 Fed. 833. 100 CCA 
303]; Chase v. Sanborn. 6 F. Cas. 
No. 2.628. 

43. Banks v. Manchester. 128 U. S. 
244. 9 set 36. 32 L. ed. 426 [aff 23 
Fed. 143]; and cased supra note 40. 

44b Gould V. Banks, 63 Conn. 416, 
2 A 886, 66 AmR 143. It has been 
said that the observations on this 
point were unnecessary to the de- 
cision of the case before the court 
Per Wallace, J., in State v. Gould, 
34 Fed. 319. 

46. Drone Copyrigrht p 164; Bas- 
kett V. Cambridgre Univ., 2 Burr. 661, 
97 Reprtnt 499. 2 Ld. Ken. 397, 96 
Reprint 1222. W. Bl. 106, 96 Reprint 
69; Baskett v. Cunningham, 2 Eden 
137, 28 Reprint 848, W. Bl. 370. 96 
Reprint 208; Eyre v. Carnan, 8 Bac. 
Abr. p 144 tit Prerogative (F) 6. 
See also Banks v. West Pub. Co.. 27 
Fed. 60 (discussins: early cases un- 
der the king's prerogative). 

Crown oovyrlglit see infra § 164. 

46. Howell V. Miller, 91 Fed. 129, 
83 CCA 407; Davidson v. Wheelock. 
27 Fed. 61; Banks v. West Pub. Co., 
27 Fed. 60, 69 (dictum by Brewer. 

47. Howell V. Miller, 91 Fed. 129, 
33 CCA 407; Davidson v. Wheelock, 
27 Fed. 61. 

fa] Scope of oompller's copyriglit. 
— Upon like grounds we are of 
opinion that Howell was entitled to 
have copyrighted his volumes of An- 
notated Statutes, and that such copy- 
right covers all in his books that 
may fairly be deemed the result of 
his labors. Speaking generally, this 
would include marginal references, 
notes, memoranda, table of contents, 
Indexes, and digests of Judicial de- 
cisions prepared by him from orig- 
inal sources of information: also 
such headnotes as are clearly the 
result of his labors. We do not per- 
ceive any difficulty In holding that 



his copyright would embrace all such 
matters, for they constitute no part 
of that which is public property, and 
are plainly produced by the com- 
piler." Howell V. Miller, 91 Fed. 
129. 138. 38 CCA 407. 

48. Alexander v. Mackenzie. 9 Dec. 
Ct. Sess. (2d ser) 748. 

49. Banks v. McDivltt, 2 F. Cas. 
No. 961, 18 Blatchf. 168. 

50. West Pub. Co. v. Lawyers* 
Co-Op. Pub. Co.. 64 Fed. 360, 26 LRA 
441 [rev on other grounds 79 Fed. 
756. 26 CCA 648. 36 LRA 4001; David- 
son V. Wheelock, 27 Fed. 61; Banks 
v. McDivitt, 2 F. Cas. No. 961. 13 
Blatchf. 163: Sweet v. Benning. 16 
C. B. 459. 81 ECL 469. 139 Reprint 
838. 

XaMngunent of Uuw dlgetit see 
infra fi 310. 

51. See supra f 96. 

62. West Pub. Co. v. Edward 
Thompson Co.. 176 Fed. 833, 100 CCA 
303. 

63. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 833, 100 CCA 
303. 

64. See infra S 310. 

66. Brightley v. Littleton, 37 Fed. 
103; Alexander v. Mackenzie, 9 Dec. 
Ct. Sess. (2d ser) 748: Church v. 
Linton, 26 Qnt. 131. But see Car- 
lisle V. Colusa County. 67 Fed. 979 
(where it was held, construing (jal. 
Pol. Code 9 3630. that there could 
be no copyright in any particular 
arrangement of the matter which 
the California code required the as- 
sessors to deliver to each person as 
a blank form of property state- 
ments, for the assessors should not 
be embarrassed in the performance 
of their duties by any distinctions of 
convenience of forms prepared by 
private persons). 

"One may copyright a book of 
forms or a series of papers to be 
filled in by applicants for liquor 
licenses: Brightley v. Littleton, 37 
Fed. 108. In this the Judge said: 
'The matter must be original and 
possess some possible utility. The 
originality, however, may be of the 
lowest order, and the utility barely 
perceptible.' '* Church v. Linton. 26 
Ont. 131, 134. 

66. Brightley v. Littleton, 37 Fed. 
103. 

[al Xnle appUedi^— A series of 
blank forms for the Instruments re- 
quired by a liquor tax law to be filed 



by every applicant for a license to 
sell liquor at retail has been held 
to be entitled to the protection of 
the copyright statute. Plaintiff's 
forms were declared to be sufficiently 
original. "They are founded upon 
and are adapted to the requirements 
of the Pennsylvania statute of 1887, 
relating to the sale of liquors. While 
minor parts of each form are old. 
they are so combined with the parts 
drawn in pursuance of the statute 
as to make a complete form. To 
prepare such Instruments requires 
some learning, and involves some 
literary labor; quite as much as the 
compilation of facts or figures, or 
extracts from books. Such compila- 
tions are entitled to a copyright, un- 
der the construction given to the 
statute.*' Brightley v. Littleton. 37 
Fed. 103. 104. 

67. See supra SS 92, 98. 

68. Votloe of copyrlglLt la. mm 
edlttoiia see infra S 219. 

69. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 883. 100 CCA 
303; Banks v. McDivitt. 2 F. Cas. 
No. 961, 18 Blatchf. 163: Gray v. 
Russell. 10 F. Cas. No. 6.728. 1 Story 
11; Lawrence v. Dana, 16 P. Cas. No. 
8,136, 4 Cliff. 1. 

[a] W«w edltloiui of maps as well 
as of books are included and con- 
templated by the copyright laws. 
Farmer v. Calvert Llth., etc., Co., 8 
P. Cas. No. 4,661. 1 Flipp. 228. 

60. See also cases supra note 59. 

ei. Act March 4, 1909 (36 U. S. 
St. at L. 1075 c 820 fi 6); West Pub. 
Co. V. Edward Thompson Co.. 176 
Fed. 833, 100 CCA 303 (applying the 
statute). 

62. Caliga v. Inter-Ocean News- 
paper Co., 167 Fed. 186, 84 CCA 684 
[aff 216 U. S. 182. 30 SCt 38. 64 L. 
ed. 160]; Kipling v. Putnam. 120 
Fed. 631. 57 CCA 295. 66 LRA 873. 
See also supra § 91. 

63. Kipling v. Putnam, 120 Fed. 
681. 67 CCA 296. 66 LRA 878. 

64^ Act March 4, 1909 (36 U. S. 
St. at L. 1075 c 820 fi 6). 

66. Snow V. Laird. 98 Fed. 81S. 
39 CCA 311; Black v. Murray. 9 Sc 
Sess. Cas. (3d ser) 841 (where it 
was discussed, although not decided, 
whether by a change of one word a 
copyright may be acquired in a new 
edition); Cary v. Faden, 6 Ves. Jr. 
24. 31 Reprint 463. 

[a] aeclalmlng puldlilied jjihmih 
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port a new copyright."* Where the new matter is 
separable from the old, or where only a portion of 
the original matter has been rewritten or revised, 
the new copyright will extend only to such distinct 
and separable matter.*' New editions of copy- 
righted works must be produced with the consent of 
the proprietor of the copyright in such works,^ and 
the statute expressly so provides;*® otherwise the 
new edition is a piracy.'*^ 

[( 140] 26. Advertisements, Catalogues, and 
Price IiifltB. It has been held that to entitle a work 
to copyright protection it must have by itself some 
value as a composition, at least to the extent of 
serving some purpose other than a mere advertise- 
ment, and therefore that a production which has no 
value except as a mere advertising medium cannot 



be copyrighted.''* This rule has been applied to 
mere trade catalogues,'* price lists," and advertis- 
ing cards.'* If, however, the value of a work is not 
confined to its character as an advertisement, but 
if it has also any appreciable literary or artistic 
value, the mere fact that it is designed and used for 
advertising purposes does not prevent it from being 
the subject of a valid copyright.'* A picture is 
none the less a picture and none the less a subject 
of copyright because it is or may be used for an 
advertisement.'* Copyright may be acquired in an 
advertising catalogue which contains original mat- 
ter, the product of intellectual labor on the part of 
the author or designer." It is perhaps impossible 
to reconcile all the decisions on this subject.'* It 
has been denied that any literary or artistic merit 



ffxapli. — ^Where a photograph has 
been dedicated to the public oy pub- 
lication, it cannot be reclaimed and 
be made a proper subject of copy- 
right by making changes in the nega- 
tive by means of etching, if the 
changes are merely colorable and not 
made in good faith for the purpose 
ot producing a new work of art. 
Snow V. LAird, 98 Fed. 813. 39 CCA 
311. 

06. Mifflin V. Dutton, 190 U. S. 
265, 23 set 771, 47 L. ed. 1043 [aft 
112 Fed. 1004, BO CCA 661, 61 LRA 
1341; Mifflin v. R. H. White Co.. 190 
U. S. 260. 23 set 769. 47 L. ed. 1040 
[aff 112 Fed. 1004. 50 CCA 661, 61 
LRA 134 (aff 107 Fed. 708)]; Holmes 
V. Hurst. 174 U. S. 82. 19 SCt 606. 43 
lu. ed. 904; West Pub. Co. v. Sdward 
Thompson Co.. 176 Fed. 833. 100 CCA 
303. 

67. Cary v. Longman. 1 East 358, 
102 Reprint 188, 7 ERC 78. 

ea. Gray v. Russell. 10 F. Cas. 
No. 6,728. 1 Story 11; Sweet v. Cater, 
11 Sim. 572, 34 BngCh 672, 59 Re- 

Erlnt 994; Tonson v. Walker, 3 
wansL 672, 36 Reprint 1017. 

69. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 S 6). 

70b See supra ( 91. 

AbrldgBiMits as infXingsments see 
infra fi 304. 

TMkfxiikgmvimt generally see infra 
§§ 263-335. 

71. Meccano v. Wagner, 234 Fed. 
912; Stone v. Dugan Piano Co.. 220 
Fed. 837, 136 CCA 583; J. L. Mott 
Iron Works v. Clow, 82 Fed. 316. 27 
CCA 260; CJobbett v. Woodward. L. R. 
14 Eq. 407 [overr Maple v. Junior 
Army, etc., Stores, 21 Ch. D. 3691; 
Lamb v. Evans, 67 L. T. Rep. N. S. 
523. See also Lamb v. Grand Rapids 
School Furniture Co., 39 Fed. 474; 
Collender v. Griffith. 6 F. Cas. No. 
3.000. 11 Blatchf. 212 (both cases 
soRietimes cited In support of this 
rule, but both really only holding 
that there was no infringement). 

"It is uniformly held that adver- 
tisements possessing no literary or 
artistic qualities are not the sub- 
ject of a copyright." Barnes v. 
Miner, 122 Fed. 480. 493. 

"In this connection, it may be ad- 
mitted ez gratia argumenti, without 
being decided, that some form of ad- 
vertisements, such as characteristic 
advertisements, come within the pro- 
tection of the law. But said Judge 
Jenkins, speaking for the Circuit 
Court or Appeals in Mott Iron-Works 
V. Clow. 82 Fed. 816, 27 CCA 250: 
'So far as the decisions of the Su- 
preme Court have gone, we think 
they hold to the proposition that 
mere advertisements, whether by 
letterpress or by pictures, are not 
within the protection of the copy- 
right laws.' " Stone v. Dugan Piano 
Co.. 220 Fed. 837. 841. 136 CCA 583. 

lUktwcmrj and artlfltic merit see 
generally supra fi 98. 

72- J. L. Mott Iron Works v. 
Clow. 82 Fed. 316. 27 CCA 250. See 
also infra note 77. 

73. J. L. Mott Iron Works v. 
CHow. 82 Fed. 816. 27 CCA 250 [aff 
72 Fed. 1681: Clayton v. Stone. 6 
F. Cas. I^o. 2.872, 2 Paine 383 (hold- 



ing a daily "price-current" not 
copyrightable); Mutual Adv. Co. v. 
Refo, 79 Off. Gas. (U. S.) 159; Hot- 
ten v. Arthur, 1 Hem. & M. 603, 71 
Reprint 264. 

[a] A mer* iUiuitratod pzlo* 
oatauMma, with pictures of wares 
offered for sale, and containing let- 
terpress which is confined to a state- 
ment of dimensions and prices and 
is of no literary merit, is not within 
the protection of the copyright stat- 
ute. J. L. Mott Iron Works v. Clow, 
82 Fed. 816, 27 CCA 250 [aff 72 Fed. 
168]; Cobbett v. Woodward, L. R. 14 
Eq. 407. 

74. Ehret v. Pierce, 10 Fed. 553, 
18 Blatchf. 802 [dist Tuengling v. 
Schile^ 12 Fed. 97] (a particular ad- 
vertising card held not copyright- 
able as a "print"); Griffln v. King- 
ston, etc., R. 0>., 17 Ont. 660. 

7B. Meccano v. Wagner. 234 Fed. 
912: Stecher Lith. Co. v. Dunston 
Lith. Co., 233 Fed. 601; YuengUng v. 
Schile, 12 Fed. 97, 20 Blatchf. 462 
(where a chromolithogrraph which, 
although used by plaintiff as an ad- 
vertisement, possessed evident artis- 
tic merit, was said to be the subject 
of copyright); Hotten v. Arthur. 1 
Hem. & M. 603. 71 RepHnt 264 (a 
catalogue of a bookseller not con- 
sisting of a mere list of dry names, 
but giving information as to the 
several items). 

"I cannot conceive on what prin- 
ciple it is supposed that there is no 
copyright in a catalogue such as 
this. This is not a mere dry list 
of names, like a postal directory. 
Court guide, or anything of that 
sort, which must be substantially 
the same by whatever number of 
persons issued and however inde- 
pendently compiled. This is a case 
of a bookseller who issues an ac- 
count of his stock, containing short 
descriptions of the contents of the 
books, calculated to interest either 
the general public or the persons 
who may take an interest in the 
questions treated of by particular 
books. For example: — Suppose one 
of the books to be a History of 
Cheshire; then he gives you a slight 
account of it, from which it appears 
that it contains a number of anec- 
dotes respecting county families 
and other things of that nature; it 
might well be that persons who did 
not previously know anything of the 
work would be guided by the descrip- 
tion and induced to purchase the 
work. There is another point of 
view in which this case appears to 
me to be even clearer. Suppose the 
case of a professional writer (there 
may well be such), whose peculiar 
department it is to make out 'Cata- 
logue Raisonnfies' of this kind, and 
to write such abstracts of the no- 
ticeable points in the various books 
of the catalogue as we have here. 
A man who is an author for this 
purpose would naturally expect that 
the very fact that he had printed 
such notes for one publisher would 
lead to his employment for a sim- 
ilar purpose by another. Suppose 
now this other to say to him. 'I 
have no ocJcaslon for yt)ur servioes. 



"paste and scissors work" will give 
me all I want.' could it be denied 
that he would have a right to come 
here to prevent this unremunerated 
use of his labour. . . . Let us 
suppose that Dr. Waagen. or any- 
one else, had published an interest- 
ing description of the paintings to 
be found in some private gallery, 
not merely giving the names of the 
pictures and their painters (though 
even that would evince some mental 
exertion deserving protection), but 
giving a slight history of, and 
criticism upon, each painting after 
the manner of this catalogue before 
me, I cannot conceive that it could 
be argued for a moment that the 
owner of the pictures would have 
the smallest right* to copy this de- 
scription." Hotten v. Arthur, 1 
Hem. & M. 603, 607. 71 Reprint 264. 

76. Bleistein v. Donaldson Lith. 
Co., 188 U. S. 239. 23 SCt 298. 47 L. 
ed. 460 [rev 104 Fed. 998, 44 CCA 
296]; McCarthy v. Adler. 227 Fed. 
630; National Cloak, etc., Co.. v. 
Kaufman, 189 Fed. 216. 

[a] A ebromov If a tuerltoxioiui 
wotk, of art, may be copyrighted, 
although designed and used for gra- 
tuitous distribution as an adver- 
tisement for the purpose of attract- 
ing business. Yuengling v. Schile, 
12 Fed. 97. 20 Blatchf. 452. 

[b] SIse of palntliigip— The fact 
that a painting Is only seven by four 
and one-half inches in size, and could 
be readily lithographed and used as 
an advertising label, will not affect 
the copyright. Schumacher v. 
Schwencke, 25 Fed. 466, 23 Blatchf. 
373. 

77. Lawrence v. Cupples, 15 F. 
Cas. No. 8,135; Davis v. Benjamin, 
[1906] 2 Ch. in (per Swinfen Eady, 
J.); Lamb v. Evans. [1892] 3 Ch. 462 
[apP dism [18931 1 Ch. 218] (classifled 
trade directory); Maple v. Junior 
Army, etc.. Stores, 21 Ch. D. 369 
[overr Cobbett v. Woodward. L. R. 
J 4 Eq. 407]; Grace v. Newman, L. R. 
19 Eq. 624, 7 ERC 86; Hogg v. Scott. 
L. R. 18 Eq. 444; Bogue v. Houlston. 
6 De G. & Sm. 267, 64 Reprint 1111; 
Hotten V. Arthur. 1 Hem. & M. 603. 
71 Reprint 264; Wllkens v. Alkin, 17 
Ves. Jr. 422. 34 Reprint 163. 

J a] BiurUsli caMa uiut be re- 
▼ad wltA eautioa on this point, as 
thev were decided under a statute 
giving copyright in "books," and de- 
fining "book" to include a sheet of 
letterpress. See supra fi 101. They 
were not affected by any limitation 
as to authorship ana utility such as 
are imposed by the federal consti- 
tution in this country. See supra 
S 85. 

78. Stone v. Dugan Piano Co., 210 
Fed. 399. 400 [aff 220 Fed. 837, 136 
CCA 583]. 

"As to whether advertisements 
may be copyrighted, there are rfisea 
both ways.^' Stone v. Dugan Piano 
Co., supra. 

[a] Xlliuitration^-"In Cobbett ▼. 
Woodward. L. R. 14 Eq. 407, decided 
in 1872. an upholsterer published an 
illustrated catalogue containing en- 
gravings of the articles of furni- 
ture be offered for sale^ with re- 
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is necessary/* and the validity of a copyright in a 
business circular^^ and a catalogue or mere list of 
articles for sale/^ has been sustained. Pictorial 
illustrations or cuts of articles offered for sale con- 
stituting or contained in advertisements or cata- 
logues have been held copyrightable and protected 
against piracy,^^ although other cases have denied 
them protection on the ground that they were mere 



advertisements and hence not copyrightable.^ Oi^ 
dinary circus posters may be copyrighted.^ A 
manual instructing how to use a mechanical toy 
prepared for children, which was more than a mere 
advertisement, being a guide to the combinations 
which children might form with the toy, and ex- 
plaining many principles of mechanics, may b^ copy- 
righted.**^ 



marks of description. The injunc- 
tion was denied, Lord Romilly as- 
serting: *I know of no law which, 
while it would not prevent the sec- 
ond advertiser from selling the 
same article, would prevent him 
from using the same advertisement, 
provided he did not in such adver- 
tisement, by any device, suggest that 
he was selling the works and de- 
signs of the first advertiser/ . . . 
In Maple v. Junior Army, etc.. 
Stores, 21 Ch. D. 369, decided in 
1882, the court flatly overruled Cob- 
bett v. Woodward, supra, and held 
that such a book or catalogue as is 
in question here was the subject of 

{ protection under the laws of Eng- 
and." J. L. Mott Iron Works v. 
Clow, 82 Fed. 816, S19, 820, 27 CCA 
250. 

79. CoUis V. Cater, 78 L. T. Rep. 
N. S. 613; Church v. Linton, 25 Ont. 
131. See also supra S 98. 

"It makes no difference that the 
pictures in suit are intended for ad- 
vertising articles of commerce. De- 
Jonge V. Breuker, etc., Co., 182 Fed. 
150 raff 286 U. S. 38, 35 SCt 6, 59 
L. ea. 118], or that they possessed 
little artistic merit. Bleistein v. 
Donaldson Lith. Co., 188 U. S. 239, 
23 SCt 298, 47 L. ed. 460. It is 
enough that the evidence shows that 
the pictures in their details, design, 
and combination of lines and colors 
originated with the complainant and 
are in fact pictorial Illustrations or 
works connected with the fine arts." 
Stacher Llth. Co. v. Dunston Lith. 
Co., 233 Fed. 601, 603. 

80. Lamb v. Evans, [1893] 1 Ch. 
218 (arrangement and headings of a 

Sage of newspaper advertisements); 
^race v. Newman, L. R. 19 Eq. 623, 
7 ERC 86; Church v. Linton, 26 Ont. 
181. 

81. National Cloak, etc^ Co. v. 
Kaufman, 189 Fed. 216; Da Prato 
Statuary Co. v. Oiuliani Statuary 
Co., 189 Fed. 90; Davis v. Benjamin. 
[1906] 2 Ch. 491; Maple v. Junior 
Army, etc., StoreSj__21 Ch. D. 869 
loverr Cobbett v. Woodward. L. R. 
14 Eq. 407]; Grace v. Newman, L. R. 
19 Eq. 623. 7 ERC 86: Hotten v. Ar- 
thur, 1 Hem. & M. 603, 71 Reprint 
264' Collis V. Cater, 78 L. T. Rep. 
N. S. 613 (where North, J., said that 
such lists could not be distingruished 
in principle from directories). 

82. Meccano v. Wagner, 234 Fed. 
912; J. H. White Mfg. Co. v. Shapiro, 
227 Fed. 967; National Cloak, etc., Co. 
V. Standard Mail Order Co., 191 Fed. 
628; National Cloak, etc., Co. v. 
Kaufman, 1^9 Fed. 216; Da Prato 
Statuary Co. v. Giuliani Statuary 
Co., 189 Fed. 90; Davis v. Benjamin, 
11906] 2 Ch. 491; Maple v. Junior 
Army, etc., Stores. 21 Ch. D. 369; 
Grace v. Newman. L. R. 19 Eq. 623, 
7 ERC 86 (where it was held that 
a book of pictures of sepulchral 
monuments, collected and made for 
a cemetery man. to be shown to cus- 
tomers ordering a monument, was 
the proper subject of copyright): 
Collis V. Cater, 78 L. T. Rep. N. S. 
613; Sllngsby v. Bradford Patent 
Truck, etc., Co.. [1906] W. N. 122 
(where an illustrated catalogue was 
treated as copyrightable, but denied 
protection on the ground that it 
contained fraudulent representation). 

"The fallacy in the argrument that 
the complainant cannot copyright 
'productions of the industrial arts' 
lies in the confusion of the pictures 
with the things they depict in a 
particular way; that is, the wearing 
apparel which appears in the lUus- 
tratlon as part of the pictures. As 



said by Mr. Justice Bradley in Baker 
V. Selden. 101 U. S. 99. 26 L. ed. 
841: 'There is a clear distinction 
between the book as such and the 
article which it is intended to illus- 
trate. The object of the one is il- 
lustration; of the other it is the use 
thereof. The former may be secured 
by copyright, the latter by patent,* 
The complainant does not claim to 
monopolize the manufacture and 
sale of the wearing apparel depicted 
by reason of its copyright. It does, 
however, claim the right thereby to 
prevent others from copying and ap- 
propriating its exclusive property in 
such pictures and to this it is en- 
titled by reason of its copyright 
which appears to be valid." Na- 
tional Cloak, etc., Co. v. Kaufman, 
189 Fed. 216, 219. 

[a] Tfluililoa piotQJM^— "The illus- 
trations which the defendant is al- 
leged to have copied from the com- 
plainant's copyrighted book are so 
called pictorial IllustrationSr being 
pictures of ladles attired in the la- 
test or up-to-date styles, depicting 
the fashions in dress, supplemented 
by information concerning the ma- 
terials which the complainant offers 
to make up in accordance therewith, 
and the prices at which it will do so. 
Are these so called illustrations 
copyrightable component parts of 
the complainant's book? . . . The 
contention of the defendant that if 
a picture has no other use tlian that 
of a mere advertisement, and no 
value aside from this function, it 
would not be promotive of the use- 
ful arts within the meaning of the 
constitutional provisions entitling 
the author to protection in the ex- 
clusive use thereof, was denied in 
Bleistein v. Donaldson Lith. Co., 188 
U. S. 239, 23 SCt 298, 47 L. ed. 460, 
the court saying that *a picture is 
none the less a picture and none the 
less a subject of copyright that it 
is used for an advertisement.' The 
complainant's pictures or illustra- 
tions are more than mere advertise- 
ments of wearing apparel. They are, 
on their face, exceptioiu^lly excellent 
pictures, having value as composi- 
tions. They are no doubt the work 
embodying the personal reaction of 
artists of recognised skill in their 
calling, and, furthermore, admittedly, 
aside from their artistic merit as 
productions of peculiar value, they 
portray original conceptions and 
creations relating to wearing apparel 
of great interest to a large portion 
of the public. In their ensemble, 
their details, designs and general 
particulars they contain the some- 
thing that appeals to the taste of 
an admiring public. It is this se- 
cret portrayed by the artist differ- 
ing from other pictures of this kind 
in which lies their value and which 
apparently caught the eye of the de- 
fendant and furnishes the reason 
for protecting the fruits of the ar- 
tist's labors by copyright." Na- 
tional Cloak, etc., Co. v. Kaufman, 
189 Fed. 215, 217, 218. 

[b] Pictures of vtfttnary offered 
for sale are copyrightable. Da 
Prato Statuary Co. v. Giuliani Statu- 
ary Co., 189 Fed. 90 fdlst J. L. Mott 
Iron Works v. Clow, 82 Fed. 816, 27 
CCA 250, on the ground of differ- 
ence in character of objects de- 
picted]. 

[c] A cliromo entitled ^'CNunbrl- 
aim amd hfti followers," intended as 
a glorlflcation of lager beer drinking, 
and designed and circulated as an 
advertisement of the publisher's 
business as a lager beer brewer, was 



held to be a proper subject of copy- 
* ' ~ ir. Schlle, 12 Fe " 

Pierce, 10 Fed. 668, 18 Blatchf. S02, 



right. Tuengllng v. Senile, 12 Fed 
9f, 20 Blatchf. 462 [dist Ehret ▼< 



on the ground that the copyrlghtcS 
article In that case was not a work 
of art and had no value as such, 
and was merely a mode of advertis- 
ing. In the principal case. Brown, 
D. J., held that the chromo of Gam- 
brlnus was a work of the imagi- 
nation, and had such obvious ar- 
tistic qualities as in his Judgment 
to render it fairly a subject of copy- 
right without regard to the uso 
which plaintiff may have made, or 
might have intended to make, of it]. 

83. J. L. Mott Iron Works v. Clow, 
82 Fed. 316. 27 CCA 260; Land v. 
Grand Rapids School Furniture Co.. 
89 Fed. 474; Corbett v. Woodward, 
L. R. 14 Eq. 407 (overruled by later 
cases. See supra note 81). 

[al Plumbing supplies^— A price 
catalogue constituting a volume con- 
taining illustrations of wares offered 
for sale, such as washbowls, bath- 
tubs, foot baths, etc, which articles 
are without ornamentation, and can- 
not well be the subject of artistic 
treatment, is not the proper subject 
of a copyright, the letterpress being 
confined to a statement of dimen- 
sions and price. J. L. Mott Iron 
Works V. Clow. 82 Fed. 316, 27 CCA 
260 [aff 72 Fed. 1681. 

84. Bleistein v. Donaldson Lith. 
Co., 188 U. S. 239. 23 SCt 298. 47 
L. ed. 460 [rev 104 Fed. 993. 44 CCA 
296]; Hegeman v. Springer, 110 Fed. 
374, 49 CCA 86 [aff 189 U. S. 606. 2S 
SCt 849, 47 L. ed. 921] (theatrical 
lithographs advertising the "Black 
Crook"). 

[a] OhrooLOlltliograpliio aAwr- 
ttsemaots of a otrovo, portraying a 
ballet, a number of persons perform- 
ing on bicycles, ana groups of men 
and women whitened to represent 
statues, are proper subjects of copy- 
right, under U. S. Rev. St. fi 4962. 
as amended by the Act of June 18. 
1874 (18 U. S. St. at L. 78 c 301 
! 3), as "pictorial Ulustrations," 
even assuming that only such illus* 
tratlons as are "connected with the 
fine arts" are within the protection 
of such laws. Bleistein v. Donald- 
son Lith. Co.. 188 U. S. 289. 28 SCt 
298, 47 L. ed. 460 [rev 104 Fed. 993, 
44 OCA 296]. 

85. Meccano v. Wagner, 234 Fed. 
912. 

[a] Mlainial of iurtnietloms for 
WM with urtUU MoVL — "Whether or 
not complainant's Manual may be 
properly the subject of copsrriglit 
may be determined by the test laid 
down by Judge Jenkins in J. L. Mott 
Iron Works v. Clow, 82 Fed. 316, 
27 CX:a 260, in which he says, re- 
ferring to certain decisions of the 
Supreme Court: *The result of these 
decisions would seem to place this 
construction upon the constitutional 
provision under consideration: That 
only such writings and discoveries 
are included as are the result of in- 
tellectual labor: that the term "writ- 
ings" may be liberally construed to 
include designs for engraving and 
prints that are original, and are 
founded in the creative powers of 
the mind, the fruits of Intellectual 
labor . . . that, to be entitled to a 
copyright, the article must' have, by 
and or itself, some value as a oom- 
position, at leaist to the extent of 
serving some purpose other than as 
a mere advertisement or designation 
of the subject to which It Is at- 
tached.' When this, together with 
other statements In the opinion. Is 
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[i 141] 87. Labels and Prints for ICannfactiired 
AztideB, By specific provisions of the act of 1874,^ 
which was not repealed by the Copyright Act of 
1909 f and is still in force, no prints or labels de- 
signed to be used for any other articles of manufac- 



ture shall be entered under the copyright law, but 
they may be registered in the patent office in con- 
formity with the regulations provided by law as to 
copyright of printsJ^ Only such cuts, prints, and 
engravings as constitute pictorial illustrations or 



applied to complainant's Manual, it 
cannot be successfully denied that 
complainant's Manuals were prop- 
erly copyrighted. Aside from the 
attractiveness of the designs them- 
selves, it is certain that much 
thought and labor must have been 
given to their construction. They 
are more than an advertisement of 
complainant's wares. They instruct 
the purchaser how to use the strips 
of metal and wheels and nuts and 
angles and plates, without which 
even a particularly bright boy would 
not be able himself to think out the 
many models set forth. It can 
scarcely be doubted, too, that in con- 
Btnicting models based on the illus- 
trations, many mechanical devices, 
of which he would otherwise have 
no knowledge, are brought to his 
mind, and many principles of me- 
chanics imparted to him." Meccano 
V. Wagner. 234 Fed. 912, 921. 

96. Act June 18, 1874 (18 U. S. 
St at L. 78 c 801 9 8). 

87. Stecher Lith. Co. v. Dunston 
Llth. Co., 233 Fed. 601; 28 Op. Atty.- 
Gen. (Fowler) 116. 

. [a] Duty of patent ollloe to rMT- 
tot« prt]it0.<*-The Copyright Act of 
March 4, 1909 (35 U. S. St. at L. 
1075), did not relieve the patent 
office of its duty, and it Is still re- 
qnired to register all prints which 
nave heretofore been registered 
therein under the act of June 18. 
1874 (18 U. S. St. at L. 78), and in 
the same manner as they have here- 
tofore been registered. 28 Op. Atty.- 
Gen. (Fowler) 116. 

88. Steelier Lith. Co. v. Dunston 
Lith. Co., 283 Fed. 601. 

[a] OoBStmotloa of vtatnte by 
»ttonMy-Mii«raL^**By the act of 
July 8, 1870 (16 Stat. 198). as ap- 
pears froRi the caption of said act. 
Congress revised, consolidated, and 
amended the statutes then existing 
relating to patents and copyrights. 
The first 76 sections of this statute 
related exclusively to patents, while 
sections 86 to 110 related to copy- 
rights. By section 71 of said act 
it was provided that any person who. 
by his own industry, genius, efforts, 
and expense has invented or pro- 
duced (among other things) any new 
and original impression, ornament, 
pattern, print, or picture, to be 
painted, cast, or otherwise placed 
on or worked into any article of 
oianufacture, may, upon the payment 
of the duty required by law, and 
other due proceedings had, the same 
as in the case of inventions or dis- 
coveries, obtain a patent therefor. 
By section 86, which is the second 
section relating to copyrights, it was 
provided that any citizen of the 
United States or resident therein 
who shall be the author, inventor, 
designer, or proprietor of any 
(among other things) engraving, 
cut, print, or photograph, or nega- 
tive thereof, shall, upon complying 
With the provisions of this act, have 
the sole liberty of printing, reprint- 
ing, publishing, completing, copying, 
executing, finishing, and vending the 
wme. It will thus be seen that 
the word 'print' was used in this act 
in connection with both things which 
™¥nt be patented and also those 
subject to copyright, but the distinc- 
"S^ l)etween the two characters of 
prints was clearly drawn by the 
Clause in said section 71, which lim- 
ited the prints that might be pat- 
ented to those whloh were 'to be 
Placed on or worked into any ar- 
wcle of manufacture.' In codifying 
Jhls Mt section 71 was carried into 
ipe Revised Statutes, with slight 
verbal changes, as section 4929. in 
2*^^®' 1 of title 60, which relates 
■oiely to patents, while section 86 
was copied, with slight modifications. 



as section 4962, in chapter 3 of said 
title, whioh relates solely to copy- 
rights, and thus the distinction be- 
tween the two characters of prints 
was preserved with equal clearness 
in the Revised Statutes. By the act 
of June 18. 1874 (18 Stat. 78), Con- 
gress amended the law relating to 
eatents. trade-marks, and copyrights 
y, in section 1 thereof, providing 
that no person shall — 'maintain an 
action for Infringement of his copy- 
right unless he shall give notice 
thereof, . . . for a print, cut, en- 
graving ... by inscribing upon 
some visible portion thereof,' cer- 
tain statements therein set forth, 
and by the third section it was pro- 
vided that in the construction of the 
act the words — 'engraving, cut and 
print shall be applied only to pic- 
torial illustrations or works con- 
nected with the fine arts, and no 
? Tints or labels designed to be used 
or any other articles of manufac- 
ture shall be entered under the copy- 
right law, but may be registered in 
the Patent Office;' and the Commis- 
sioner of Patents was charged with 
the supervision and control of the 
entry or registry of such prints or 
labels, in compliance with such regu- 
lations as applied to the registry 
of copyrights, except that a fee of 
$6 was to be paid instead of $1 pro- 
vided for registering a copyright. 
Under the provisions of these two 
statutes, as interpreted by the Com- 
missioner of Patents, two classes of 
patents were granted, one for inven- 
tions in an art, for a machine, a 
manufacture, or composition of mat- 
ter, or any improvement thereon, and 
the other for ornamental designs 

?ilaced upon or worked into and 
orming an inseparable part of ar- 
ticles of manufacture. And, in ad- 
dition to these, the Commissioner of 
Patents entered for registration, *in 
conformity with the regulations pro- 
vided by law as to copyright of 
prints.' artistic prints which describe 
the article of manufacture to which 
it refers or is to be attached. Be- 
cause these registrations were made 
in accordance with the copyright 
law. they were, by the Patent OflUce. 
designated 'copyrights,' although 
such designation was probably in a 
technical sense erroneous, as the act 
of 1874 expressly provided that such 
prints or labels should not 'be en- 
tered under the copyright law,* the 
sole distinction as to them being 
that they should be entered in con- 
formity with the copyright law. But 
the nomenclature of the right con- 
ferred by the registration of such 
prints can make no difference, as it 
is clear that the register of copy- 
rights had nothing to do with such 
prints, that all proceedings relating 
thereto were conducted in the Patent 
Ofldce. and that the law under which 
they were entered was a part of the 
laws under which that office was 
operated. On May 9, 1902 (32 Stat. 
193). Congress passed an act by 
which section 4929, Revised Statutes, 
was amended so as to read: 'Any 
person who has invented any new, 
original, and ornamental design for 
an article of manufacture, not known 
or used by others in this country 
before his invention thereof, and not 
patented or described in any printed 
publication in this or any foreign 
country before his invention thereof, 
or more than two years prior to his 
application, and not in public use 
or on sale in this country for more 
than two years, prior to his appli- 
cation, unless the same is proved 
to have been abandoned, may. upon 
payment of the fees required by law 
and other due proceedings had. the 
same as in cases of inventions or 
discoveries covered by section forty- 



eight hundred and eighty-six. ob- 
tain a patent therefor.* As I un- 
derstand, the Patent Office construed 
this amendment to apply solely to 
the second class of patents above 
described, and held that it did not 
affect the registration in that office 
of artistic prints to be placed on 
articles of manufacture. This con- 
struction was. in my opinion, cor- 
rect, inasmuch as the act of July 18, 
1874. was not incorporated in the 
Revised Statutes, they being only a 
codification of the laws enacted on 
or before December 1, 1873 (sec. 
6601), and consequently said act of 
1874 was not repealed by the amend- 
ment of May 9. 1902. With the law 
in this condition, the act of March 
4, 1909 (36 Stat. 1075). entitled 'An 
act to amend and consolidate the 
acts respecting copyrights,' was 
passed. The caption of this act 
clearly indicates that it was in- 
tended to relate solely to the subject 
of copyrights, and it was not In- 
tended to in any respect amend or 
affect the laws then existing relat- 
ing to the registration of prints and 
labels in the Patent Office, and there 
is nothing in the body of the act 
which is in the least inconsistent 
with the caption. The words 'prints* 
and 'pictorial illustrations,' used in 
clause (k). section 6. of said act. 
relate solely to prints and illustra- 
tions which were embraced in sec- 
tion 4952, Revised Statutes, and 
which may be copyrighted; and it 
does not follow that because no ref- 
erence is therein made to prints or 
labels which are to be used for any 
other articles of manufacture such 
prints or labels can not be regis- 
tered in the Patent Office precisely 
as could have been done previous to 
this act. My attention is called to 
section 47 of said act. whereby It 
is provided that all records and other 
things relating to copyrights, re- 
quired by law to be preserved, shall 
be kept and preserved in the Copy- 
right Office, Library of Congress, 
District of Columbia, and shall be 
under the control of the register of 
copyrights, who shall, under the di- 
rection and supervision of the Li- 
brarian of Congress, perform all the 
duties relating to the registration of 
copyrights; and it is suggested that 
by this section the previous laws re- 
lating to the registration of prints 
were so modified as to require all 
prints to be registered by the regis- 
ter of copyrights. However, this sec- 
tion is but a copy, with few verbal 
changes, of section 85 of the act of 
July 8. 1870. and section 4948, Re- 
vised Statutes, which referred alone 
to the record kept of copyrights in 
the Copyright Office, and this section 
by its express terms is likewise lim- 
ited to such records and does not 
relate to records kept of prints en- 
tered In the Patent Office. Nor can 
that clause in section 63 of said act 
which provides that 'All laws or 
parts of laws in conflict with the 
provisions of this act are hereby 
repealed' have any effect upon the 
registration of prints In the Patent 
Office in accordance with the pro- 
VTsions of the act of June 18, 1874, 
because that part of said act which 
relates to the registration of prints 
In the Patent Office is not in conflict 
with the provisions of the act of 
1909. Furthermore, I do not think 
that the case of Higglns v. Keuffel 
(140 U. S. 428, 11 set 731, 35 L. ed. 
470) wherein the court defines what 
labels and prints are, under the Con- 
stitution, registerable in the Patent 
Office, has any bearing upon this 
question, as under said decision some 
prints may be thus registered, 
though intended for use as a label 
or mark upon a manufactured prod- 
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works connected with the fine arts may be entered 
under the copyright law.^ Under this statute no 
labels, even though possessed of artistic merit, can 
be copyrighted, if they are designed to be used for 
any article of manufacture.^ But the mere fact 
that copies of a painting may be used as labels does 
not preclude the painting from being the subject 
of a valid copyright.^^ If the work is artistic it is 
copyrightable whatever the owner may intend to do 



with the reproductions.^^ In such cases he has an 
election to protect the work either by a copvright 
or a design patent;** but he cannot do both.** The 
word '* designed" in the statute refers to the quality 
of the painting, not to the state of mind or the in- 
tention of the author or owner.*^ Mere labels which 
simply designate or describe the articles to which 
they are attached, and which have no value sepa- 
rated from the articles, have never been within the 



uct, and it Is such prints that are 
required by th*^ act of 1874 to be 
reslstered in the Patent Office." 28 
Op. Atty.-Gen. (Fowler) 116-120. 

89. Blelstein v. Donaldson Llth. 
Co., 188 U. S. 239. 23 SCt 298, 47 L. 
ed. 460 [rev 104 Fed. 993, 44 CCA 
296]; De Jonge v. Breuker, etc., Co., 
182 Fed. 150 [aff 191 Fed. 35. Ill CCA 
667 (afP 235 U. S. 33, 35 SCt 6. 59 L.. 
ed. 113)]. See also supra fi 119. 

[a] Bole a,vijflleCL-^-**ln Rosenbach 
V. Dreyfuss, 2 Fed. 217, the articles 
in question were 'prints of balloons 
and hangringr baskets, with printing 
on them for embroidery, and cutting 
lines showing how the paper may 
be cut and Joined to make the dif- 
ferent parts fit together, and not in- 
tended as a mere pictorial repre- 
sentation of somethingr*; and it was 
held that they were not copyright- 
able. The act of 1874 was consid- 
ered, and the articles were decided 
not to be 'pictorial Illustrations of 
works connected with the fine arts,' 
but 'prints or labels designed to be 
used for other articles of manufac- 
ture.' This being so, they did not 
belong to the fine arts, and could not 
be copyrighted, although they might 
be patented under section 4929 of the 
Revised Statutes. ... In Schu- 
macher V. Wogram, 85 Fed. 210, it 
appeared that the plaintiffs were 
manufacturers of prints or labels, 
selling them for the purpose of being 
affixed to cigar boxes and other arti- 
cles. They copyrighted a picture rep- 
resenting a young woman holding a 
bouquet of flowers, entitled 'Nose- 
gay.' From this they struck off 
prints, which they sold to dealers in 
cigars, substituting the words 'Opera 
Bouquet' (a name descriptive of a 
brand of cigars) in place of the word 
•Nosegay.' An action was brought to 
restrain Infringement of some of 
these prints. Judge Wallace denied 
a motion for a preliminary Injunc- 
tion, saying: 'The facts show an at- 
tempted evasion by the plaintiffs of 
the provisions of section 3 of the act 
of Congress of June 18, 1874. "to 
amend the law relating to patents, 
trade-marks, and copyrights." That 
section declares in substance that no 

? Tints or labels designed to be used 
or any article of manufacture can 
be copyrighted, but authorizes them 
to be registered and protected as 
trade-marks in proper cases. If the 
experiment of the plaintiffs can suc- 
ceed, this statute is inoperative 
whenever the prints or labels contain 
a pictorial illustration; and it could 
be wholly nullified by the device of 
printing pictures on labels. The case 
of Schumacher v. Schwencke, 25 Fed. 
466, 23 Blatchf. 373. is distinguish- 
able from the present, because in 
that case the court found that the 
picture copyrighted was not made to 
be used for labels.' " De Jonge v, 
Breuker, etc., Co., 182 Fed. 150. 152, 
163 [a«C 191 Fed. 35. Ill CCA 567 (a« 
235 U. S. 33, 85 SCt 6. 59 L. ed. 
113)]. 

90. Blelstein v. Donaldson Llth. 
Co., 188 U. S. 239, 23 SCt 298. 47 L. 
ed. 460 [rev 104 Fed. 993, 44 CCA 
2961; Stecher Llth. Co. v. Dunston 
Lith. Co.. 233 Fed. 601; Schumacher 
v. Wogram, 36 Fed. 210. 

91. Stecher Lith. Co, v. Dunston 
Lith. Co., 233 Fed. 601; De Jonge v. 
Breuker, etc., Co.. 182 Fed. 150 [aff 
191 Fed. 35. Ill CCA 567 (aff 235 U. 
S. 33. 85 SCt 6. 69 L. ed. 113)]; Schu- 



macher V. Schwencke, 26 Fed. 466, 23 
Blatchf. 373. 

[a] Xnle applied^— "In Schu- 
macher V. Schwencke, 25 Fed. 466, 23 
Blatchf. 373, it was decided that a 
painting upon which artistic skill 
had been expended was copyrightable 
although it could be readily litho- 
graphed and used as an advertising 
label. Judge Coxe's language is as 
follows: 'It is contended by the de- 
fendants that the complainant's 
painting was designed as a label for 
cigar boxes. This, it Is said, is evi- 
denced by its size, and by the fact 
that copies appear to be advertised 
in complainant's catalogue of labels. 
That lithographic copies are applica- 
ble to this purpose cannot be denied. 
They may also be used for many 
other purposes. The proof in this 
case discloses some of them. But 
the subject of the copyright is, in 
fact, a paintine, executed by an ar- 
tist with pencil and. brush, and can 
itself be used only as paintings are 
used. The fact that copies may be 
utilized for advertising purposes 
does not change the character of the 
original. If the painting itself is to 
be considered a label because copies 
may be so used, no masterpiece 
would escape such desecration. It 
will hardly do to call the Sistine 
Madonna or the Aurora labels, be- 
cause by the sacrilege of modern en- 
terprise copies of Raphael's Cherubs 
or Guide's Goddess may be trans- 
ferred to a blacking box or a per- 
fumery bottle. Were it contended 
that this painting was intended ex- 
clusively for a label, or as the first 
step In making a label, a much 
stronger case for the defendants 
would be presented. But such is not 
the fact, and it is clear from the affi- 
davits that it cannot be established 
by evidence.' " De Jonge v, Breuker, 
etc., Co., 182 Fed. 150, 153 [aflC 191 
Fed. 24. Ill CCA 567 (aflC 235 U. S. 
33. 35 SCt 6. 59 L. ed. 113)]. 

98. De Jonge v. Breuker, etc.. Co.. 
182 Fed. 150 [afP 191 Fed. 36. Ill CCA 
667 (afP 236 U. S. 33, 86 SCt 6, 59 
L. ed. 113)]. 

93. De Jonge v. Breuker, etc., Co., 
182 Fed. 150 [aff 191 Fed. 36. Ill 
CCA 667 (afC 236 U. S. 33, 35 SCt 6, 
59 L. ed. 113)]. 

[a] Bleotion between copyrlglit 
and patent. — "Since it was qualified 
for admission into the two statutory 
classes, I see no reason why it might 
not be placed in either. But it could 
not enter botTi. The method of pro- 
cedure, the term of protection, and 
the penalties for infringement, are 
so different that the author or owner 
of the painting that is eligible for 
both classes must decide to which 
region of intellectual effort the work 
is to be assigned, and he must abide 
by the decision. Ordinarily, of 
course, there is no difficulty. Not 
many paintings are suitable for use 
as designs, and only a few designs 
possess the qualities demanded by 
the fine arts. But it is easily con- 
ceivable that here and there a paint- 
ing may be eligible for either class, 
and the water color in question is. 
I think, an excellent example. Such 
a work may be used in both the fine 
and the useful arts; but it can have 
protection in only one of these 
classes. The author or owner is 
driven to his election, and must 
stand by his choice. ... If a 
painting is obviously artistic, it is, I 



think, entitled to copyright, what- 
ever the applicant may intend to do 
with the reproductions. Whether he 
can adequately protect them under 
the copyright law, and still use them 
as he may wish, is his affair. His 
common sense will be likely to in- 
form him correctly upon this subject 
If, however, the painting is obvijualy 
a mere design, lacking in such artis- 
tic quality as entitles it to be ranked 
among the productions of the fine 
arts, copyright may be properly re- 
fused. And it is not difficult to con- 
ceive of a third situation In which 
the Librarian may well be in doubt 
what his decision should be. In that 
event it is probable that he may 
find it most desirable not to inter- 
fere with the applicant's choice, leav- 
ing him to take the consequences of 
his election. As it seems to me. if 
applicants understand clearly that 
they cannot apply for protection of 
one kind and hope to receive protec- 
tion of the other, they will probably 
be very careful to ask for precisely 
what tney want." De Jonge v. Breu- 
ker, etc., Co., 182 Fed. 150, 152, 154 
[aJC 191 Fed. 85, 111 CCA 567 (aff 
235 U. S. 33, 85 SCt 6, 69 L. ed. 
113)]. 

94. I>e Jonge v. Breuker, etc.. Co., 
182 Fed. 150 [aff 191 Fed. 85. Ill CCA 
567 (aff 235 U. S. 38, 36 SCt 6, 59 L. 
ed. 113)]. 

95. De Jonge v. Breuker, etc., Co., 
182 Fed. 150 [alf 191 Fed. 85, 111 CCJi 
567 (alf 235 U. S. 33, 85 SCt 6, 59 L. 
ed. 113)]. 

(a] "Dastgnad" oonstraed^ — "The 
principal defense is that the paint- 
ing was not the subject of copyright 
at all, but should have been patented 
under section 4929 of the Revised 
Statutes (U. S. Comp. St, 1901, p. 
3398), as a design for an article of 
manufacture. In my opinion the tes- 
timony does not sustain this defense. 
Whatever force the argument may 
possess, where a painting is obviously 
a mere design and can be nothing 
else, it is not persuasive where the 
painting may with equal propriety 
belong either to the fine or to the 
useful arts. It clearly appears that 
the painting now in question is artis- 
tic in thought and execution, and it 
was therefore entitled to protection 
by a copyright, if a copyright was 
desired. It appears just as clearly 
that neither the artist nor his patron 
intended to reproduce the painting as 
such a work of art is ordinarily re- 
produced, but intended to multiply it 
as a design for a fancy paper to 
cover boxes and other articles for 
the holiday season. Nevertheless, 
when the painting left the artist's 
hand, it was of such a character as 
made it eligible either for copyright 
or for patenting, at the option of 
the author or owner. As ft seems 
lo me, Act June 18, 1874, c. 301, 18 
Stat. 78 (U. S. Comp. St. 1901, p. 
3411), did not forbid it to be copy- 
righted. A reproduction would cer- 
tainly not be a 'label,' andL while no 
doubt it might be a 'print,' and might 
with propriety be regarded as 'de- 
signed to be used for [an] article of 
manufacture,' it could with equal 
)ropriety be described as a 'pictorial 
llustration or work connected with 
:he fine arts'— quite as accurately as 
the circus posters that were thus 
classified in Blelstein v. Donaldson 
Llth. Co., 188 U. S. 289, 23 SCt 29S, 
47 L. ed. 460 — and therefore It could 



For lAter gmm%w, developments and changes in the law see cumulative Annotations, same title, page and note number. 



§§ 141-143] 



COPYRIGHT AND LITERARY PROPERTY 



[ISC. J,] 1043 



protection of the copyright law.^ Chromos as dis- 
tingaished from prints and labels may be entered 
mider the copyright law, and need not be registered 
in the patent office,®^ even when adapted and in- 
tended for use as labels on articles of commerce.*^ 

[i 142] 28. Trade-Marks. Trade-marks are not 
copyrightable,^ and it is beyond the constitutional 
power of congress to make them so.^ But under its 



power to regulate interstate and foreign commerce, 
congress has provided for the registration of trade- 
marks in the patent office.' 

[$ 143] 29. Title of Work.^ Titles consisting of 
common words and lacking origpinality are clearly 
not protected by copyright/ Where the title of a 
copyrighted production is the original production of 
the author's mind, probably the courts in protecting 



not be definitely assigmed for the 
present purpose either to the fine or 
to the useful arts, until the author 
or the owner decided under which 
statute he would protect his prop- 
erty. It la, I think, difficult to see 
ho«r a painting that may be either 
copyrighted or patented can be said 
to be *de8l£:ned' for one rather than 
for the other form of protection until 
the author or owner makes his final 
choice. Up to that time he may do 
what he pleases with his property. 
If he chooses to copyrigrht lb as a 
work of art, he may do so; if he 
prefers to patent it as a desiern, he 
is free to do this also: and the mere 
fact that he orisrlnally intended to 
take one of these courses rather thaa 
the other does not prevent him from 
changing his purpose at the last mo- 
ment His ' Btate of mind upon this 
matter has nothing to do with the 
quality of the painting; and it is this 
quality, and not the Intention of the 
author or owner, that determines 
what protection may be given to the 
artist's work." De Jonge v. Breuker, 
etc.. Co.. 182 Fed. IBO, 151 [alt 191 
Fed. 35. Ill CCA 667 (aff 285 U. S. 
33. 35 set 6, 69 L. ed. 113)]. 

96. Hlgglns V. Keuffel. 140 U. S. 
428, 431. 11 set 731. 35 L. ed. 470 
[aff 30 Fed. 627]; Stecher Lith. Co. 
V. Dunston Lith. Co., 233 Fed. 601: 
De Jonge v. Breuker, etc., Co., 182 
Fed. 160 [aff 191 Fed. 36, 111 CCA 
667 (aff 235 U. S. 33. 85 SCt 6. 59 L. 
ed. 113)1; Royal Sales Co. v. Gaynor, 
164 Fed. 207 (monogram and cam- 
paign badg-e); Schumacher v. Wog- 
ram, 35 Fed. 210; Coffeen v. Brunton, 
6 P. Cas. No. 2.946. 4 McLean 516; 
Marsh v. Warren, 16 F. Cas. No. 
9,121, 14 Blatchf. 263; Scoville v. To- 
land. 21 F. Cas. No. 12,663; Marget- 
son v. Wright, 2 De G. & Sm. 420, 64 
Reprlni 188; Griffin v. Kingston, etc, 
R. Co., 17 Ont. 660, 665. 

"To be entitled to a copyright the 
article must have by itself some 
value as a composition, at least to 
the extent of serving some purpose 
other than as a mere advertisement 
or designation of the subject to 
which it is attached." Hlgglns v. 
Keuffel, supra. 

[a] Beason for mle^— "A label on 
a box of fruit giving its name as 
'grapes,' even with the addition of 
adjectives characterizing their qual- 
ity as 'black,' or 'white,' or 'sweet,' 
or indicating the place of their 
growth, as Malaga or California, 
does not come within the object of 
the clause. The use of such labels 
upon those articles has no connection 
with the progress of science and the 
useful arts. So a label designating 
ink In a bottle as 'black,' 'blue,' or 
•red,' or 'indelible,' or 'insoluble,' or 
as possessing any other quality, has 
nothing to do with such progress. 
It cannot, therefore, be held by any 
reasonable argument that the pro- 
tection of mere labels is within the 
purpose of the clause in question." 
Hlgglns V. Keuffel. 140 U. S. 428, 431, 
11 SCt 731, 36 L. ed. 470 [aff 30 Fed. 
8271. 

, .97. Stecher Lith. Co. v. Dunston 
Lllh. Co.. 233 Fed. 601. 

[a] Cbxomom not within »ot of 
1874—'*'^ 



'The copyrights in question 
were obtained in the year 1908 under 
tjie act of 1905, which amended sec- 
tion 4952, and subsequently provided 
fftat the proprietor of any engrav- 
ing, cut. print, or photograph, or 
negaUve thereof, or of a painting, 
arawing, or chromo, Intended to be 
perfected as works of the fine arts, 



should have the sole liberty of vend- 
ing the same. Section 3 of the act 
of 1874. which seems not to have 
been repealed by the act of 1905, pro- 
vides that In construing the acts the 
words 'engraving,' 'cut.* and 'print' 
shall be applied only to pictorial 
illustrations or works of the fine 
arts, and that 'no prints or labels 
designed to be used for any other 
articles of manufacture shall be en- 
tered under the copyright law, but 
may be registered in the Patent Of- 
fice.' Upon carefully reading such 
provisions I am of the opinion that 
section 4952 makes a clear distinc- 
tion between chromos and engrav- 
ings, cuts, and prints, and as section 
3 plainly omits chromos they do not 
come under the provision relating to 
registration in the Patent Office. In 
making the distinction Congress no 
doubt nad in mind the ordinary defi- 
nition of the word 'chromo' or 
'chromo-lithograph,' as a picture pro- 
duced from drawings on stones; each 
color being represented by a different 
stone. This view I think finds sup- 
port in Hills V. Austrich. 120 Fed. 
862, and in Hills v. Hoover, 136 Fed. 
701, wherein Judge Lacombe, and 
later Judge Holland, recognized the 
distinction between pictures pro- 
duced from drawings on stones and 
pictures made from metal plates." 
Stecher Lith. Co. v. Dunston Lith. 
Co., 233 Fed. 601. 602. 

98. Stecher Lith. Co. v. Dunston 
Lith. Co.. 233 Fed. 601; Hutchings v. 
Sheard. [1881] W. N. 20. 

[a] Sold applied.r— "The plaintiff's 
chromo In the present case is not a 
mere engraving or print of any arti- 
cle which the complainant offers for 
sale. It is a work of the imagination, 
and has such obvious artistic quali- 
ties as, in my Judgment, render it 
fairly a subject of copyright, without 
regard to the use which the plaintiff 
has made or may intend to make of 
it. Where the work In question is 
clearlv one of artistic merit, it is not 
material, in my Judgment, whether 
the person claiming a copyright ex- 
pects to obtain his reward directly 
through a sale of the copies, or in- 
directly through an increase of 
profits in his business to be obtained 
through their gratuitous distribu- 
tion." Yuengllng v. Schlle, 12 Fed. 
97. 100. 20 Blatchf. 462 [quot De 
Jonge V. Breuker, etc., Co., 182 Fed. 
150. 158 (aff 191 Fed. 35, 111 CCA 
567, and aff 236 U. S. 83. 85 SCt 6, 
59 L. ed. 113)]. 

99. U. S. V. Steffens, 100 U. S. 82, 
25 L. ed. 660. 

"Trade-marks can not be copy- 
righted nor registered in the Copy- 
right Office." Rules and Regulations 
for Registration of Claims to Copy- 
right (Copyright Office Bui. No. 15) 
riile 18 (m). 

1. U. S. V. Steffens, 100 U. S. 82, 
25 L. ed. 550. 

2. See Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 854 
et seq]. 

3. Oonunoa-lAw rights in title see 
supra fi 23. 

xnfrinffenMnt of title see infra | 
275. 

4. Stringer v. Frohman, 152 NTS 
936; Dicks v. Yates, 18 Ch. D. 76; 
Broemel v. Meyer, 29 T. L. R. 148. 

[a] mule applied. — (1) The author 
of a copyrighted story published In 
magazine and book form cannot en- 
Join use of the title for a play not 
connected with the story, where It 
appears that the same title has been 
frequently used before for magasine 



articles and for plays, more than 
forty years ago. Stringer v. Froh- 
man. 152 NTS 935. (2) Such words 
as "Charity," "Faith." and the like 
cannot be appropriated as the title of 
a copyrighted work and receive the 
protection of the copyright. Isaacs 
V. Daly, 39 N. Y. Super. 611. (3) Nor 
can a hackneyed phrase like "Splen- 
did Misery" be protected by copy- 
right. Dicks V. Yates, 18 Ch. D. 76. 
(4) Where the words "Post Office Di- 
rectory" had been used by plaintiff 
as the title of a copyrighted work, an 
Injunction restraining defendants 
from using these words as a part of 
their directory was refused. Kelly v. 
Byles, 13 Ch. D. 682. (6) The mere 
taking of a title consisting of two 
ordinary words of the English lan- 
guage, such €U3 "Castle Album," 
would not be an infringement of 
copyright. Schove v. Schmlncke, 88 
Ch. D. 546. 

[b] Comsnon phra«a yrtXh vpeoial 
meaninir- — "The plaintiff, in the year 
1911. wrote an original comedy, en- 
titled 'Where There's a Will There's 
a Way.' The plot dealt with the 
question of a testament, and the 
word 'will' in the title was used In 
the sense of testament. In Novem- 
ber, 1912, the defendant presented at 
the Criterion Theatre a play, entitled 

•Where There's a Will .' The 

word 'will' in the defendant's play 
had the same double meaning as in 
the plaintiff's. Warrington. J., said 
the suggestion of the plaintiff was 
that her title, the familiar proverb, 
had in reference to the- plot of the 
play a peculiar meaning — namely, 
that the word 'will' did not mean an 
act of volition, but a testamentary 
disposition. She claimed that hers 
was an original title, and said that 
in the defendant's title, having re- 
crard to the plot, the word 'will' had 
the same meaning as in hers. She 
did not complain of the play itself. 
All that she said was that the title 
was a material part of the play, that 
there was originality In the title, and 
that she was entitled to restrain in- 
fringement. There was no satisfac- 
tory decision in favour of the con- 
tention that there was copyright in 
the title of a book by itself, but 
there was plenty of authority for 
saying, that if there was copyright, 
the title must be such as to be or 
an original and peculiar nature. In 
the case of Dick v. Yates, 18 Ch. D. 
76. it was pointed out that there 
could be no copyright in such com- 
mon words as 'splendid misery.' The 
words of the title of the plaintiff's 
play were a familiar proverb, and 
words which were at some time or 
other in everybody's mouth. Could 
the plaintiff appropriate such words 
to herself by giving them the pecu- 
liar meaning which she said they 
bore in this play? In his opinion, if 
there could be copyright in the title 
of a play, there could not be In this 
case, where the title consisted of a 
hackneyed proverb." Broad v. Meyer, 
57 Sol. J. 145. 

6. Benn v. Leclercq, 3 F. Cas. No. 
1,308; Isaacs v. Daly. 39 N. Y. Super. 
611; Dicks v. Yates, 18 Ch. D. 76. 

[a] Title of dramaw— A person 
who deposits in the copyright office 
the title of a drama, which title is 
not original with himself, cannot se- 
cure such title to the exclusion of 
others who have applied sUch title 
to a dramatib composition founded on 
the same story before the date of 
such deposit. Benn v. Leclercq. 8 F. 
Cbs. No. 1#«08. 
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not take out a copyright himself,^ nor, by virtue 
of his licensei authorize anyone else to do so.^^ 

[i 146] B. Author, Inventor, or Designer — 1. 
In General. The author of a work is primarily the 
person entitled to copyright it.^ Except where con- 
trolled by statutory provisions declaring who shall 
be deemed the '' author" of particular works,^^ to 
eonstitute a person an author, inventor, or designer, 
within the meaning of the copyright laws, he must 
by his own intellectual labor and skill produce a 
work new and original in. itself. ^'^ Complete origi- 
nality is not necessary to authorship.^ Labor be- 
stowed on the production of another is enough to 
constitute a claim to copyright, if involving origi- 
nality.^^ The adapter of a dramatic work,^or the 
arranger of a musical composition,^ or the maker 
of an abridgment of a larger work,^ or the editor 
and annotator of a revised edition of a previous 



work,^^ or a translator^^ and even the reporter of 
a public speech,^ is an author entitled to copyright 
as such. Where an author has parted with his 
literary or intellectual property right in his pro- 
duction, he is no longer entitled to copyright it,** 
that right being then vested in the '' proprietor '^ 
by assignment or otherwise.^' An author who is 
not also the proprietor obtains no copyright by 
taking the statutory steps for obtaining one.^ 

[i 147] 2. Joint Authors. Copyright may vest 
in two or more persons as joint authors of a pro- 
duction, where it is the result of a preconcerted 
joint design.^^ So too there may be owners in com- 
mon of copyright.^ 

[( 148] 3. Photographs.^ The author of a 
photograph is the one who controls the operation 
of taking the photograph and not the one who per- 
forms the manual operations under his direction."^ 



■^. 



opinion. Chase v. Sanborn, 6 P. Cas. 
No. 2,628. 4 Cliff. 306. 

rcl Appropzlatioii of sketdi from 
fortign pobUoatloii^-OnQ who appro- 
priates a sketch from a foreign pub- 
lication, and records the description 
and complies with the other formal 
requisites of the act for obtaining 
copyright, obtains no exclusive right 
to it, because he is not the author, 
designer, or proprietor of the sketch. 
Johnson v. Donaldson. 3 Fed. 22. 18 
Blatchf. 287. 

Oxlglnalilv ana anthonbip ]i«om- 
inr see supra SS 91-97. 

21. Koppel V. Downing. 11 App. 
(D. C.) 93. See also infra fi 151. 

[a] But In aaotlier connection, 
the act of 1909 speaks of a copy- 
right obtained by ''a licensee of the 
individual author." See Act March 
4. 1909 (35 U. S. St. at L. 1075 c 320 
8 23). 

aa. Koppel y. Downing, 11 App. 
(D. C.) 93. 

[a] Xiile R^ppliedi^ — ^Where the pro- 
prietor of a manuscript translation 
of a play licenses a theater manager 
to use the translation for a specific 
purpose, the licensee cannot confer 
on a printer and publisher of the 
play the power to copyright it. and 
a copyright so attemptea to be taken 
out is invalid. Koppel v. Downing, 
11 App. (D. C.) 93. 

23. Broder v. Zeno Mauvais 
Music Co., 88 Fed. 74; Byrne v. Stat- 
ist Co.. [1914] 1 K. B. 622. See also 
supra I 144. 

fa] Biographer not appointed by 
■nojeot of work. — ^The fact that the 

Eerson who writes a biography and 
as it copyrighted was not desig- 
nated by the subject of the biog- 
raphy as his special biographer can- 
not of course have any effect on the 
validity of the copyright. Gilmore 
V. Anderson. 38 Fed. 846. 

24. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 S 62); Copy- 
right Act. 1911 (1 & 2 Geo. V c 46 
fifr 5, 19. 21). See also infra S 149. 

ra] In tlie EngUsli act of 1911 no 
dennition of the term "author" is 

riven other than that contained in 
5 (1), which provides that, sub- 
ject as therein mentioned, the au- 
thor of a work is the first owner of 
the copyright therein, and 9 21, 
which provides that the owner of 
the original negative of a photo- 
graph is deemed to be the author of 
the work, and S 19 (1). which de- 
fines the author of a mechanical 
^vork. 

25. Burrow-Giles Lith. Co. v. Sar- 
ony. Ill U. S. 63. 66. 4 SCt 279. 28 
Li. ed. 349 [quot Nottage v. Jackson. 
11 Q. B. D. 627J; Blume v. Spear. 30 
Fed. 629; De Witt v. Brooks, 7 F. 
Cas. No. 3,861 •. AtwlU v. Ferrett, 2 
F. Cas. No. 640, 2 Blatchf. 39; Reed 
V. Carusi, 20 F. Cas. No. 11.642, 
Taney 72; Kenrick v. Lawrence, 25 
Q. B. D. 99: Nottage v. Jackson. 11 
Q. B. D. 627; Wood v. Boosey. L. R. 
8 Q. B. 223, 18 ERC 578 [all L.. R. 



2 Q. B. 340]; Boosey v. Fairlie, 7 
Ch. D. 301; Springfield v. Thame, 89 
L. T. Rep. N. S. 242 (subeditor); 
Stannard v. Harrison. 24 L. T. Rep. 
N. S. 670. 

[a] Patents and copyrigbte dls- 
tlngnlsliea^— "In order to shew that 
the position and rights of an author 
within the copyright acts, are not 
to be measured by those of an in- 
ventor within the patent laws. It is 
onlv necessary to bear in mind, that, 
whilst on the one hand a person who 
imports from abroad the invention of 
another previously unknown here, 
without any further originality or 
merit in himself, is an inventor en- 
titled to a patent, on the other a 
person who merely reprints for the 
first time in this country a valuable 
foreign work, without bestowing 
upon it any intellectual labour of his 
own. as. by translation, which to 
some extent must impress a new 
character, cannot thereby acquire 
the title of an author within the 
statutes relating to copyright." 
Shepherd v. Conquest. 17 C. B. 427, 
444. 84 ECL 427. 139 Reprint 1140. 

Originality and anthomhip, what 
constitutes see supra §9 . 91-97. 

20. Nlsbet V. Golf Agency. 23 T. 
L. R. 370 (compiler). See also su- 
pra S§ 91-97. 

27. Schuberth v. Shaw. 21 F. Cas. 
No. 12.482; Walter v. Lane, [1900] 

A. C. 539, 2 BRC 312: Tree v. Bow- 
kett. 74 t. T. Rep. N. S. 77; Nlsbet 
V. Golf Agency, 23 T. L. R. 370. 

[a] Biographical note* made from 
replies to inqniilee^— Plaintiffs sent 
out questions to a number of golf 
players, and from the answers com- 
piled biographical notes in a golf 
annual. Plaintiffs were the au- 
thors" of the biographical notes. 
Nlsbet V. Golf Agency. 23 T. L. R. 
370. 

28. Tree v. Bowkett. 74 L. T. Rep. 
N. S. 77. 

[a] Adapter of play an author.— 
The adapter of a play, who intro- 
duces into his version material al- 
terations, is an "author of a dra- 
matic piece," within the English 
Dramatic Copyright Act (3 & 4 Wm. 
IV c 15). Tree v. Bowkett, 74 L.. T. 
Rep. N. S. 77. 

29. Wood V. Boosey. L. R. 3 Q. B. 
223. 18 ERC 678. See also supra 
fi 111. 

[a] Piano ecore of openu— -The 
arranger, not the original composer, 
is the author of a piano score of an 
opera. Wood v. Boosey, L. R. 8 Q. 

B. 223. 18 ERC 678 [aff L. R. 2 
Q. B. 340]. 

30. Springfield v. Thame, 89 L. 
T. Rep. N. S. 242. See also supra 
fi 96. 

[a] A newepapev paragrapher 
who condenses and rewrites a news 
article is the author of the pub- 
lished paragraph, and not the con- 
tributor of the original story, who 
is therefore not entitled to the copy- 
right under the former English stat- 



ute. Springfield v. Thame, 89 U T. 
Rep. N. S. 242. 

31. Lawrence v. Dana, 16 F. Cas. 
No. 8,136. 4 Cliff. 1. 

32. Byrne v. Statist Co., [1914] 
1 K. B. 622. See also supra fi 127. 

"A translator of a literary work 
has for many years been held to be 
the author of his translation, and 
the House of Lords, In Walter v. 
Lane, [1900] A. C. 639. went so far 
as to hold that a shorthand writer 
who reported a speech verbatim was 
the autnor of his report." Byrne v. 
Statist Co., [19141 1 K. B. 622. 627. 

33. Walter v. Lane. [1900] A C. 
589 [rev [1899] 2 Ch. 749]. 

34. Dielman v. White, 102 Fed. 
892 

36. See infra fifi 160-153. 

36. Dielman v. White, 102 Fed. 
892. 

37. Maurel v. Smith. 220 Fed. 
196; Marzlals v. Gibbons. L. R. 9 Ch. 
618; Levy v. Rutley. L. R. 6 C. P. 
623. See also supra fi 27. 

fa] OoMrtmoti're tmat in oopy- 
righirf— Where two of three joint 
authors of a comic opera took out 
copyrights thereon, they became 
constructive trustees for the third 
author, and were accountable to her 
for her interest in the literary prop- 
erty destroyed by the publication 
and copyright. Maurel v. Smith. 820 
Fed. 195. 

[bl SnlNieqtiLent coiuieiiit to imav- 
tboriied copyriglLt^— Where two of 
the Joint authors of a comic opera 
had it published and copyrighted, 
even though the third author did not 
consent thereto, and although the 
absence of her consent avoided pub- 
lication, she might accept the wrong- 
ful publication and insist on her pro- 
prletarv rights, as though she had 
consented at the outset. Maurel ▼. 
Smith. 220 Fed. 196. 

[c] Who are Joint avtlionu — One 
who conceives the idea of a draw- 
ing and employs an artist to exe- 
cute it under his direction may be 
deemed a Joint author with the art 
tist. Kenrick v. Lawrence. 26 Q. B. 
D. 99. See also supra fi 27. 

38. Carter v. Bailey. 64 Me. 458. 
463, 18 AmR 273; Stevens v. Wildy. 
19 L. J. Ch. 190; Powell v. Head, ft 
Ch. D. 686 (Joint owners of copyright 
take as tenants in common and not 
as Joint tenants). 

"If there be more than one author 
or assignee, all of either class, as 
the case may be, may have the 
copyright." Carter v. Bailey, supra. 

39. Vliotograiilisi Common-law 
property in see supra fi 17. Statu- 
tory copyright in see supra fi 118. 

40. Burrow-Giles Lith. Co. v. Sar- 
ony. 111 U. S. 53. 4 SCt 279. 28 L. 
ed. 349 [aft 17 Fed. 6911: Melville v. 
Mirror of Life Co., [1896] 2 Ch. 631; 
Nottage V. Jackson, 11 Q. B. D. 627. 

[a] Antborship as applied to poo- 
tographSd — "The third finding of 
fact says, in regard to the photo- 
graph in question, that It is a 'useful* 
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Bat ooe who hires another to take a negative U 
not the author of it." 

[i 149] 4. Works Hade for Hire. A work may be 
so far the prodaot of the mind of its dee^ner that 
he will be eoneidered the author of it, although he 
has had no part in its actual or manual execution ;" 
but a mere so^igestion of the subject, without a 
share in the deaign or execution, is ineafQcient to 
warrant a claim of authorship." While one person 
by employing another to produce a work may be- 
come the "proprietor" of the production," he is 
not the "author," "inventor," or "designer" of 



it within the meaning of those terms aa used in the 
statute," The act of 1909, however, expressly pro- 
videa that the word "author" shall include an em- 
ployer in the case of works made for hire.*° 

[{ 150] 0. Proprietor*— 1. In OeneraL Al- 
though the nse of the word "proprietor" in the 
eopyright laws is aa old aa the legislation on the 
subject,*' the act of 1S70 for the first time used the 
word in conoectioD with the words "aathor. in- 
ventor, and designer," as one of the persons who 
may obtain a copyright.*^ It has Continued to he 
BO used ever since." As between the author and 



new. harmonloua, characterlBtlc Atid 
Krareful picture, and that plaintiff 
made the same . . . entireif from 
hia own orlKlnal mental concep- 
tion to which he gave visible form 
by posing the said Oscar Wilde In 
front of the cainera, aelecllne and 
rranging the costume, draperies, 

ph, ar._..„...„ 

I present graceful outline] 



Fuch disposition, arrangement, 
repreBentation, made entirely 
plaintiff, he produced the picture 



.jork of 

plalntlfTa Intellectual 
which plaintiff ■--•-- 



the 



. of 
iventlon. of 

, _ _ _ thor, and of 

a class of Inventions for which the 
Constitution Intended that Congress 
should secure to him the exclusive 
rtsht to use, publish and sell, as it 
has done by section i3b2 of the Re- 
vised Statutf^H- The nuBHtlon here 
presented Is 






ictlve 



nstltutlon, but 1 



! n^Q^ B^ 



peal, August, 1883. The first section 
of the act of 25 and 26 Victoria, chap. 
68, aulhorlies the author of a photo- 
grapti. upon making registry of It un- 
der the copyrlgnt act of 18S2, to have 
a monopoly of its reproduction and 
multlpllcalloD during the life of the 
author. The plaliitllls in that cas- 



of t 



Helves 



} the author 



in the registration of It. It ap- 
peared that they had arranged with 
the captain of the Australian crluli- 
etera to take a photograph of the 
whole team in a group; and they 
aent one of the artists in their em- 
ploy from London to some country 
town to do It. The question in the 
case was whether the plaintiffs, who 
owned the establishment In London, 
where the photographs were 



from 



the 



legatlvt 



legatlve taker 



I sold, 



rett. U. R., said, I 
as the author: "t 
. IB that 1 



effect 



ely Is i 



Is the ] 



- - -- the picture 

which Is produced, that is, the per- 
son who has superintended the ar- 
rangement, who has actually formed 
the picture by putting the persons 
in position, and arranging the place 
where the people are to be — the man 
who is the effective cause of that.' 
r.,ord Justice Cotton said: 'In my 
opinion, "author" Involves originat- 
ing, m^lng. producing, as the Inven- 
tive or master mind. iTie thing which 
la to be protected, whether It be a 



drawing, or a painting, or i 
sranh;' and Lord Justice 
Katd that photography is tc ' 
ed for the purposes of the 
art. and the author Is the 
really represent.-!, creates, 
erfect to the Idea, fancy. 



be t 



The apteal oi plal 



ased. 



from the original Judgment against 
them was accordingly djBmlasr' 
These views of the nature of authi 



[18351 2 Ch. G3J 
tingulshed 'on tl; 



:ke the photog 



t did n 



e its V 



lian 

the . 

Ing that a gentleman 
room In Regent Street cu 
author of a photograph ^ 
being taken at Kennlngti 
Wooderson v. Tuck, [18BT1 
See also Infra ! "" 



ilttlni 



49. Hatti 



I, T C. 1 



SB8. ST BCL, Z88, 141 Reprint 
atannard v. Harrison, 24 C. T, 
N. S. 670. 

statute'" [8 xSne >= 
who forms the plai 
barks In the specuh 
■ ' ■- employs vs 



, that, 1 



on of"a wi 

s of It, ad 

■.a to tneir own peculiar acqu. 
lents—that he, the person who 
irms the plan and scheme 



J dlffere 






t within the 1 



of the E 



thin t 



UT™ 

St rued liberally." 
Leach In Barfleld 1 
J, Oh. O. S. 90. 102 
Conquest. 17 C. B. 
■" 139 Reprint l* 



t2T, 443, 94 BCL 



43, BInns v. Woodruff, 8 F. Caa. 
No. 1,424, 4 Wash. C. C. 48; Tate v. 
Fullbrook. 11908] 1 K. B, 821, 2 BRC 
93. 14 AnnCas 428: Shepherd v. Con- 
guest. 17 C. B. 427, 84 BCL 427, 139 

Ir 

Ion whether, _ . . ... 

stances, the copyright In a literary 
work, or the right of representation, 
can become vested ab initio In an 
employer other than the person who 
has actually composed or adapted a 
literary work. It la enough to say. 
In the present " " "" ' " 



feet can be produced whc 






the sub- 



whole of V 



flow: 



lution of the ! 

Ich, so far OS e . 

iriglnallty belongs I 



from the mind of the person 



mployed. ... 

abuse of terms to say. that, In such 
a case, the employer Is the author 
of a work to which his mind has not 
contributed an Idea: and It Is upon 
the author In the first Instance that 
the right Is conferred by the statute 
which creates It." Shepherd v. Con- 
quest. 17 C. B, 4!T. 444. 84 ECL 427. 
139 Reprint 1140 (per Jervis, C. J,). 
la] SttarrMtloa of Idaa for skMoh. 



— (IJ Th 

a sketch _ __ 
author of thi 
meaning of 1" 
brook, 119081 
14 AnnCaa 4^i 

pable of draw 
simple picture 
the human hft 
In fact. 



neral Ideas < 
be framed 1: 



the i 



_. . :. 821. 2 BRC 93, 
. (2) "But I do not 
itleman who Is Inca- 
ng even such a very 
as a rough altetch of 
id, and who did not. 



, be called the author of 

the drawing. He suggested the sub- 
ject, and made such limited Buggea- 
lions aa to the treatment as the sub- 
ject admitted of; but It seems to me 
Uiat in an Act which gives copyright 



...„3 the „, 



uthor 



that case might perhaps have I 
decided without saying whr' 
meant by the author of a dn 
or painting, and ao, perhaps. 



tlon of that c 



should follow 



s it entirely e 

?ss hesitation." Ken rick 



red from it. But 



who employed other 



) that composed I 



Entitled t 






the par 

cuted t..- - 

copyright, under the act of Anri! 29, 

1802. BInns v. Woodruff, t F. Gas. 

No. 1,424. 4 Wash. C. C. 48. 

44. Bee Infra I 1S2. 

48. Atwlll V. Farrctt, 2 F. Cas. 
No. 640, 2 Blatchf. 89; De Witt v. 
Brooks. 7 F. Cas. No. S,851; Plerpont 
v. Fowle, 19 F, Cas. No. 11,152, 2 
Woodb. i M. IS; Kenrick v. Law- 
rence, 26 Q. B. D. 99: Levy v. Rutley, 
L. R. 6 C. P. 523 (joint authorship); 
Jeffreys v. Baldwin, Ambl. 164, 27 
Reprint 109; Shepherd v. Conquest, 
17 C. B. 427, 84 KCL 427, 139 Re- 
print 1140. 

[a1 A paraon wbo blrea uiotlior 
to writs » Uook and gives him the 
description and scope of the work Is 
not the author. The literary man 
who writes the book and prepares it 
for publication la the author, and the 
copyright Is intended to protect him 

^-A „.,► .>.„ „on who employed 

Brooks, T F. Cas. 



him. De Witt ■ 
No. 3.861. 
PliotograpliB 8 



47. See 

H r ■ ■ 



e supra t 148, 
L 4. 1909 (36 U. 
320 I 62); Gaumoi 
Fed. 378; Nation 
Kauffman, 189 Fe 

'. St. at L. 124 c ; 



36 l( 1, 3; 4 U. S. St. at L. 428 
c IS i 3; 11 U. S. St. at L. 189 c 169 
I 1; IS V. S. St. at L. 640 c 126 I 2; 
8 Geo. II c 13 1 1: 17 Qeo. Ill c 6T. 

48, 16 U. S. St. at L. 198 C 230 | SB. 

48. Act March 4, 1909 (3B U. S. 
St. at L. 1076 c 320 1 8); U. 3. Rev. 
St. I 4952. 
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the proprietor, the sole right of copyright is in 
the proprietor.*® 

[( 151] 2. Who is a Proprietor.^^ The word 
''proprietor," as used in the copyright law, in- 
cludes the author, inventor, or designer and his 
assigns.*^ The owner of the incorporeal common- 
law right, as distinguished from the owner of the 
physical object, such as a manuscript or a paint- 
ing, is the proprietor entitled to copyright." But 
a mere licensee is not a proprietor, and hence is not 
entitled to copyright the licensed work." Where 



the author or proprietor has granted to another 
only certain limited rights in his production, less 
than the whole owne»hip, such as the right to 
make only serial or magazine publication,^ or to 
dramatize or perform it,°^ or to make other like 
limited uses of it,*^^ the other rights being reserved 
to the author or his assigns, such owner of the 
limited right is a mere licensee, not a proprietor,^ 
and cannot obtain a valid copyright for the au- 
thor's work.**^ But if such person is authorized by 
the author or proprietor to take out the copyright 



60. Dielman v. White, 102 Fed. 
892. 

61. Jm9,w reports see infra fi 163. 

62. Dam v. Kirk la Shelle Co., 
166 Fed. 589 [afT 175 Fed. 902, 99 
CCA 392. 41 LRANS 1002, 20 Ann 
Cas 1173]. 

[a] Tlie term "proprietor^ (1) is 
not limited to the person who has 
a copyrightable thing made for him 
under such circumstances as to be- 
come the proprietor, as, for instance, 
one who causes a digest to be com- 
piled or a picture to be painted. 
American Tobacco Co. v. Werck- 
mcister, 207 U. S. 284, 28 SCt 72, 
52 L. ed. 208, 12 AnnCas 595. (2) 
"Construing these statutes together, 
it would seem that the word 'propri- 
etor,' in the fourth section, must 
practically have the same meaning 
as legal 'assigns' in the first section, 
and was designed to give to the legal 
assignee of any author or authors 
the right to take out the copyright 
in his own name." Mifflin v. R. H. 
White Co., 190 U. S. 260, 262, 23 
SCt 769, 47 L. ed. 1040 [aff 112 Fed. 
1004, 50 CCA 661, 61 LRA 134 (aff 
107 Fed. 708)]. 

[b1 Aeslgnea of rlglit to reproduce 
a paintiiiir^— Where an artist sold to 
one person a picture which he had 
painted, reserving all rights of re- 
production, and afterward assigned 
the exclusive right of reproduction, 
publication, and copyright to another 
person, it was held that the latter 
person became the "proprietor" of 
the painting within the meaning of 
that term as used in the copyright 
law, and that the statutory copy- 
right therein was properly secured 
by him. Werckmeister v. Springer 
Lith. Co., 63 Fed. 808. To same 
effect American Tobacco Co. v. 
Werckmeister. 207 XJ. S. 284, 28 SCt 
72. 52 Li. ed. 208, 12 AnnCas 595. 

Zmployer or employee see infra 
fi 152. 

Fhotograplier or eurtomer see 
infra fi 153. 

63. American Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 28 SCt 
72, 52 L. ed. 208, 12 AnnCas 595; 
Bong v. Alfred S. Campbell Art Co., 
155 Fed. 116, 83 CCA 576 [aff 214 
U. S. 236. 29 SCt 628. 53 L. ed. 979. 
16 AnnCas 1126]. See also supra fifi 
5, 67. 146. 

64. Mifflin v. R. H. White Co., 190 
U. S. 260, 23 SCt 769. 47 L. ed. 1040 
raff 112 Fed. 1004, 50 CCA 661, 61 
LRA 134 (aff 107 Fed. 708)]; White- 
Smith Music Pub. Co. v. Apollo Co., 
139 Fed. 427 [aff 147 Fed. 226. 77 
CCA 368 (aff 209 U. S. 1, 28 SCt 
319. 52 Li. ed. 655. 14 AnnCas 628)1; 
Fraser v. Yack, 116 Fed. 285, 53 CCA 
663. See also American Tobacco (I!o. 
v. Werckmeister. 207 U. S. 284, 28 
SCt 72. 52 L. ed. 208. 12 AnnCas 
595 (where this point was raised and 
considered good, but the court found 
that the claimant was a proprietor 
and not a mere licensee). And see 
supra 5 145. 

Assi^mnmits and lloeiuiee iTMier- 
ally see infra fifi 245-262. 

66. Mifflin v. R. H. White Co., 190 
U. S. 260. 23 SCt 769. 47 L. ed. 1040 
[aff 112 Fed. 1004. 60 CCA 661. 61 
LRA 134 (aff 107 Fed. 708)1; Holmes 
V. Hurst. 174 U. S. 82. 19 SCt 606. 43 
L. ed. 904; Mail. etc.. Co. v. Life Pub. 
Co., 192 Fed. 899. 900. 118 CCA 377; 
Dam V. Kirk la Shelle Co.. 175 Fed. 
902, 99 CCA 392. 41 LRANS 1002. 



20 AnnCas 1173 Faff 166 Fed. 589]; 
Ford V. Charles E. Blaney Amuse- 
ment Co., 148 Fed. 642; Fraser v. 
Yack, 116 Fed. 285, 53 (X^A 568. 

"The claim seems to be that when 
a periodical contains articles or 
pictures made by persons who have 
not transferred their rights to the 
publisher the copyright of the 

Eeriodical does not cover them. We 
ave no reason to question the cor- 
rectness of the defendant's conten- 
tion. It is sufficient to say that 
the trial court ruled in accordance 
therewith and submitted the question 
involved to the Jury. The verdict 
established that the artists sold their 
rights in these pictures to the plain- 
tiff." Mail, etc., Co. v. Life Pub. 
Co., supra. 

[a] Bnle applied to inAffazliie 
■oriaL — (1) Dr. Oliver Wendell 
Holmes lost the copyright of the 
"Professor at the Breakfast Table" 
by licensing its serial publication In 
the Atlantic Monthly while retaining 
for himself the general ownership of 
it. Mifflin V. R. H. White Co., 190 
U. S. 260, 263. 23 SCt 769, 47 L. ed. 
1040 raff 112 Fed. 1004. 50 CCA 661, 
61 LRA 134 (aff 107 Fed. 708)] 
(where the court said: "The entry 
of the Atlantic Monthly by Ticknor 
& Fields was evidently not intended 
for the protection of the author of 
each article therein appearing, but 
for their own protection, and to pre- 
vent the republication of the Decem- 
ber number of the Atlantic Monthly. 
While, without further explanation, 
it might, perhaps, be inferred that 
the author of a book who places it 
in the hands of publishers for pub- 
lication, might be presumed to in- 
tend to authorize them to obtain a 
copyright in their own names, Bel- 
ford V. Scribner, 144 U. S. 488, 12 
SCt 734. 36 L. ed. 514; Pulte v. Derby, 
20 F. Cas. No. 11,465, 5 McLean 328, 
it is apparent that there was no 
such intention in this case, inasmuch 
as almost immediately after the pub- 
lication of the December number of 
the magazine. Dr. Holmes himself 
entered the book under its correct 
title for copyright. That right was 
never assigned until 1896, when it 
was turnea over to the plaintiffs by 
the executor of the author. Had the 
copyright been entered by Ticknor St 
Fields, as agents of Dr. Holmes, it 
is possible it might have been sus- 
tained, but there is nothing to in- 
dicate that Ticknor & Fields were 
acting for any one else than them* 
selves; and there is nothing to show 
that Dr. Holmes ever assented to 
their copyrighting his work. It Is 
impossible to see how the copyright 
subsequently obtained by Dr. Iiolmes 
can derive any additional support 
from the fact that Ticknor & Fields 
chose to copyright the final chapters 
of the work in the Atlantic Monthly, 
since there is nothing to indicate 
that he even knew that any such 
proceeding was contemplated, much 
less that he authorized it"). See 
also Mifflin v. Dutton, 190 U. S. 265, 
23 SCt 771. 47 L. ed. 1043 (where, 
under somewhat similar circum- 
stances, the copyright was lost in 
"The Minister's Wooing" by Harriet 
Beecher Stowe). (2) The safe way 
to secure the author's rights in such 
cases is to have the copyright in 
his contributions separately reg- 
istered in his own name — a matter 



of no great difficulty. See infra 8 
180. (3) Another safe way is to 
provide by express contract that the 
magazine proprietor shall copyriglit 
the contribution in his own narae as 
trustee for all parties in interest 
Harper v. Donohue. 144 Fed. 491 [aff 
146 Fed. 1023 mem, 76 CCA 678 
mem]. See also cases infra note 
60: and infra fi 156. 

59. Saake v. Lederer, 174 Fed. 
135. 98 CCA 571 [rev 166 Fed. 810]; 
Koppel V. Downing. 11 App. (D. C.) 
93. 

[a] MvXm applied. — A contract by 
which a foreign author of a dramatic 
composition granted the stage rights 
in the United States to another, and 
agreed to copyright the play in this 
country, did not convey the author's 
right of copyright, and an attempted 
copyright by the grantee in his own 
name was invalid and will not sup- 
port an action by him for infringe- 
ment. Saake v. Lederer. 174 Fed. 
135, 98 CCA 571 [rev 166 Fed. 810, 
and dist Belford v. Scribner, 144 U. 
S. 488. 12 SCt 734. 36 L. ed. 514]. 

[b] A mere temporary Uowiaet in 
the use of the manuscript of a play 
does not come within the meaning 
of the term "proprietor" so as to l)e 
entitled to enter the play for copy- 
right. Koppel V. Downing, 11 App. 
(D. (Zl.) 93. 

67. * Fitch V. Young, 230 Fed. 743 
[aff 239 Fed. 1021 mem. 152 CCA 
664 mem] (right to publish with 
dramatic rights reserved to author). 

**The peculiar form of assignment 
of rights of reproduction, conveying 
part and reserving part, presents an 
interesting question which need not 
be here discussed." Bong v. Alfred 
S. Campbell Art Co.. 156 Fed. Ill 
83 CCA 576 TafT 214 U. S. 236. 29 
SCt 628, 53 L. ed. 979. 16 AnnCas 
1126]. 

68. Ue«iuie dlsttninileliad from m* 
■Igxuttmit see infra § 248. 

69. Fitch V. Young, 230 Fed. 74J 
faflf 239 Fed. 1021 mem. 162 CCA 
664 mem]; Harper v. Donohue. 144 
Fed. 491 [aff 146 Fed. 1023 mem. 7C 
CCA 678 mem]. And see cases supra 
notes 55'58. 

[a] S«e«rTati<m of drunatie rlglitf. 
—(1) Where an author sells * 
story to a magazine, but reserves the 
right to dramatise it, it is doubtful 
whether a copyright of the magaxine 
containing the story will be sof* 
ficient to protect the dramatic rigtata 
Dam v. Kirk la Shelle Co., 176 Fed. 
902, 905, 906. 99 (X^A 392. 41 LRANS 
1002, 20 AnnCas 1173 [aff 166 Fed. 
589] (where the court said: "The 
next question is whether the pub- 
lishing company as proprietor of the 
story duly complied with the statute 
and obtained a valid copyright pro- 
tecting the dramatic righu. No 
auestion is raised but that the pub- 
shing company took all the steps 
required by the statute to enter for 
copyright in its own name the 
number of the Smart Set magasine 
containing the story under the title 
of the magazine. It is claimed, how- 
ever, that such steps accomplished 
no more than to obtain such pro- 
tection as the publishing company 
needed as publishers of the maga- 
zine. Assuming that I>am retained 
the dramatic rights to the stonr, 
there would be much force in this 
contention. In such a case we douw 
* very much whether the steps whicn 
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for the common benefit of all concerned, he may do 
so and the copyright will t>e valid, as under such a 
contract such person is a proprietor of the legal 
title, holding it in trust for the protection of his 
own and all other interests.^ In support of the 
copyright such authority will readily be implied, in 
the absence of anything to the contrary.^ A cor- 
poration" or an unincorporated joint stock asso- 
ciation" may be a proprietor. 

[i 152] 3. Employer or Emplosree. Under the 
early statute giving copyright to the author or his 
''assigns," it was held that a person who employs 
another to prepare a work may, by virtue of the 
contract of employment, and without any express 
assigninent^ become the owner of the literary prop- 
erty therein and be entitled to the statutory copy- 



right,** and a fortiori this is true under the later 
statutes in which the "proprietor" of a work is 
expressly mentioned as a person who may obtain a 
copyright therein." But the right of the employer 
to the copyright which may be had in the product 
of his employee is dependent on the contract of 
employment. Where there is an express agreement, 
its terms will of course govern." Where there is 
no express agreement, the intention of the parties 
must be determined from the attendant circum- 
stances, which may be such as to imply that the 
copyright shall be in the employer,*^ and such is 
the legal implication where nothing further appears 
than that the work was produced by one employed 
and paid to produce it." The court ought generally 
to draw the inference that, if an author is employed 



the publishing company took to copy* 
right its masaxlne, especially In 
Tiew of the form of the copyright 
notice, would have been sufficient to 
protect the dramatic rights. . . . 
In Tiew of this decision by the 
Supreme Court, we think that had 
Dam retained the dramatic rifchts to 
his story the entry of the magazine 
and the notice of copyright would 
hare been insufficient to protect 
them"). But see Ford v. Charles E. 
Blaney Amusement Co.. 148 Fed. 642 
(holding that the right to dranuitise 
a story may be reserved by the 
author while the right to publish and 
copyright it is sold and assigned to 
another who is entitled to copyright 
It as proprietor). See also Harper 
▼. Donohue, 144 Fed. 491 [aff 146 
Fed. 1023 mem, 76 CCA 678 memj 
(where the copyright was supported, 
but only because the contract pro- 
vided that the publisher should pro* 
cure a copyright for the benefit of 
both itself and the author); Out- 
cault V. Lamar, 1S6 App. Div. 110, 
119 NYS 930 (dictum that the as- 
signment of the right to copyright 
o^rtain cartoons, reserving dramatisa- 
tion rifchta. confers the right to 
copyright on such assignee). (2) "I 
think that play right and copyright 
are quite distinct under the statute, 
m spite of the fact that printed pub- 
lication will forfeit both, and that 
one statutory copyright will protect 
both. If so, Clyde Fitch was Jus- 
tified in reserving his common-law 
play right from the original assign- 
ment to the MacMlllan Company, and 
they could, by the necessary formal- 
ities on the printed play, create a 
■tautory play right, which they held 



in trust for him, and a statutory 




dramatise, a similar right. In Ford 
y. Charles B. Blaney Co., 148 Fed. 
842. Judge Noves in Dam v. Kirk la 
Shelle. 176 Fed. 902, 99 CCA 892, 41 
LRANS 1002. 20 AnnCas 1173, in 
citing Ford v. Charles E. Blaney Co., 
supra, speaks of this as 'probably* 
the law, and Judge Hazel had so 
n^ld in the court below. 166 Fed. 
^89. . . . If, on the other hand, 
the play right and copyright be 
deemed to be Indivisible, in such 
sense that one may not be assigned 
without the other, while it is true 
uULt the MacMlllan Company would 
become only a licensee under the 
assignment to Clyde Fitch, yet there 
would be a ;fatal defect in the copy- 
nght Itself. For in that case the 
MacMlllan Company could hardly be 
je|arded as the 'proprietor* of the 
indivisible common-law literary prop- 
erty out of which alone the stat- 
utory play right and copyright could 
°f. created. It can hardly be pos- 
sible to treat this as an indivisible 
jyht for the purpose of one kind 
or assignment and as divisible for 
JJJther.*' Fitch v. Young, 230 Fed. 
J«, 744, 745 [aflf 239 Fed. 1021 mem, 
162 CCA 664 mem). 
„«^ Mimin V. R. H. White Co., 190 
fl«^-,-^^' 23 set 769. 47 L. ed. 1040 
Uff 112 Fed. 1004, 50 CCA 661, 61 



LRA 134 (aflr 107 Fed. 708)]; Brady 
V. Reliance Motion Picture Corp., 
282 Fed. 269; Fitch v. • Young, 230 
Fed. 743 [aft 239 Fed. 1021 meni. 152 
CCA 664 mem]; Brady v. Reliance 
Motion Picture Corp., 229 Fed. 137, 
143 CCA 413: Dam v. Kirk U Shelle 
Co., 175 Fed. 902. 99 CCA 392. 41 
LRANS 1008, 20 AnnCas 1173 [aff 166 
Fed. 689]: Harper v. Donohue, 144 
Fed. 491 [aff 146 Fed. 1023 mem, 76 
CCA 678 mem]; White-Smith Music 
Pub. Co. v. Apollo Co.» 139 Fed. 487 
[aff 147 Fed. 226. 77 CCA 368 (aff 
209 U. S. 1, 28 set 319, 62 L. ed. 
655, 14 AnnCas 628)]- Mifflin v. 
Dutton, 112 Fed. 1004. 50 CCA 661, 
61 LRA 134 raff 107 Fed. 708, and 
aff 190 U. S. 260. 28 SCt 769, 47 L. ed. 
10401. 

[a] TalldatiOB by adoption.-— The 
proprietor of a manuscript transla- 
tion of a play licensed a theater 
manager to use the translation for 
a specific purpose. The licensee con- 
ferred on a publisher of the play the 
authority to copyright it, which he 
did, but the copyright was invalid. 
In a suit by the publisher against 
one infringing his alleged copyright, 
the proprietor of the manuscript can- 
not, by adoption, constitute plaintiff 
a trustee for himself, on an agree- 
ment to share the recovery with him 
and thus to validate such copyright. 
Koppel V. Downing, 11 App. (D. C.) 
93. Compare Maurel v. smith, 220 
Fed. 195 (where a copyright by two 
of three Joint authors was validated 



by adoption by the third). 



tnurtee see infra 



^ 01. Mifflin V. Dutton, 190 U. S. 
265, 23 SCt 771, 47 L. ed. 1043 [aff 
112 Fed. 1004. 60 CCA 661, 61 LRA 
134] (holding that, where the author 
of a contribution to a magazine en- 
ters it for copyright immediately 
after its publication in the magazine, 
there can be no presumption that 
there was an intention to authorise 
the publishers of the magazine to 
obtain a copyright In their own 
names); Brady v. Reliance Motion 
Picture Corp., 232 Fed. 259; White- 
Smith Music Pub. Co. V. Apollo Co., 
139 Fed. 427 [aff 147 Fed. 226. 77 
CCA 368 (aff 209 U. S. 1. 28 SCt 319, 
52 L. ed. 655, 14 AnnCas 628)]. 

62. National CHoak, etc., Co. v. 
Kaufman, 189 Fed. 215; Edward 
Thompson Co. v. American Law 
Book Co., 119 Fed. 217: Mutual Adv. 
Co. V. Refo. 76 Fed. 961: Schumacher 
V. Schwencke, 25 Fed. 466, 23 Blatchf. 
373. 

63. Bleisteln v. Donaldson Lith. 
Co., 188 U. S. 239, 23 SCt 298, 47 L. 
ed. 460. 

^ 64. Little ▼. Gould, 16 F. Cas. No. 
8.394, 2 Blatchf. 165. But see At- 
will v. Ferrett, 2 F. Cas. No. 640, 2 
Blatchf. 39: De Witt v. Brooks, 7 F. 
Cas. No. 8,851 (both holding that the 
employer was not entitled to copy- 
right because not the "author"); 
Binns V. Woodruff, 3 F. Cas. No. 
1,424, 4 Wash. C. C. 48 (decided under 
the peculiar provisions of the act of 
April 29. 1802, In regard to prints 
and engravings, and holding that the 
employer must be the author of the 



design in order to be the proprietor). 
See also supra 9 29. 

[a] Oratoitovs —nrlc — . I t ap- 
peared that Liawrence, the plaintiff, 
had given his services gratuitously to 
Mrs. Wheaton, the proprietor of 
Wheaton's Elements of International 
Law. in preparing notes and other 
matters to be published in a new 
edition of the work. It was held 
that Mrs. Wheaton was the proper 
person to take out the statutory 
copyright for the new edition of the 
work. Lawrence v. Dana, 14 F. Cas. 
No. 8,186, 4 Cliff. 1. 

65. American Tobacco Co. v. 
Werckmelster, 207 U. 8. 284, 28 SCt 
72. 62 L. ed. 208, 12 AnnCas 595: Na- 
tional Cloak, etc.. Co. v. Kaufman, 
189 Fed. 215; Dielman v. White. 102 
Fed. 892; Colliery Engineer Co. v. 
United Correspondence Schools Co., 
94 Fed. 158; Mutual Adv. Co. v. Refo, 
76 Fed. 961; Black v. Henry G. Allen 
Co., 66 Fed. 764; Carte v. Evans, 27 
Fed. 861; Schumacher v. Schwencke. 
25 Fed. 466. 23 Blatchf. 373; Heine 
V. Appleton. 11 F. Cas. No. 6.324. 4 
Blatchf. 125; Com. v. Desllver, 3 
Phila. (Pa.) 31. 

66. Mallory v. Mackaye, 86 Fed. 
122 [mod on other grounds 92 Fed. 
749, 84 CCA 658]. 

[a] Special agreement. — ^An artist 
who accompanied a government ex- 
pedition to Japan in the capacity of 
master's mate, and with the under- 
standing that all sketches and draw- 
ings he should make should belong 
to the government, has no right to 
a copyright on his sketches, draw- 
ings, and engravings. They have be- 
come the property of the govern- 
ment. Heine v. Appleton. 11 F. Cas. 
No. 6.324. 4 Blatchf. 125; Com. v. 
Desllver, 3 Phila. (Pa.) 81. 

67. Paige v. Banks, 13 Wall. (IT. 
S.) 608, 20 L. ed. 709. 

68. Bleisteln v. Donaldson Lith. 
Co., 188 U. S. 239, 23 SCt 298, 47 L. 
ed. 460; National Cloak, etc.. Co. v. 
Kaufman, 189 Fed. 215; Dielman v. 
White, 102 Fed. 892; Colliery Engi- 
neer Co. V. United Correspondence 
Schools Co., 94 Fee. 16^; Carte v. 
Evans, 27 Fed. 861; Com. v. Desllver, 
3 Phila. (Pa.) 31; Lawrence v. Aflalo, 
[1904] A. C. 17, 1 BRC 314 [appr 
Sweet V. Benning, 16 C. B. 459, 81 
ECL 459. 139 Reprint 838]; Lamb v. 
Evans, [1893] 1 Ch. 218. 

[a] Work executed on oommis- 
■ioa^— In general, when an artist is 
commissioned to execute a work of 
art not in existence at the time when 
the commission is given, the burden 
of proving that he retains a copy- 
right in the work of art executed, 
sold, and delivered under the com- 
mission rests heavily on the artist; 
when a natron gives a commission to 
an artlsft, a strong implication arises 
that the work of art commissioned 
is to belong unreservedly and with- 
out limitation to the patron, and that 
the patron has a right to make and 
permit to any extent reproductions 
of the work of art sold to him. Diel- 
man V. White, 102 Fed. 892 (holding 
that plaintiff, an artist who executed 
certain panels for the government to 
be placed In the congressional 11- 
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by the proprietor of an encyclopedia or similar 
work to contribute articles to that work, and is 
to be paid therefor, it is the intention of the parties 
that the copyright shall belong to the employer.** 
But the mere fact of employment does not neces- 
sarily make the employer the absolute owner of his 
employee's productions; if there is nothing in the 
terms and conditions of the employment and the 
attendant circumstances implying that the copyright 
shall belonfi^ to the employer it may be secured by 
the author. 

Work not within scope of employment. An em- 
ployer cannot be considered as the proprietor of 
what is produced by an author independently of the 
duties for which the latter is employed and paid."" 

In England, under the Copyright Act of 1911, the 
employer is entitled to the copyright only where the 
work was made in the course of employment under 
a contract of service or apprenticeship/^ Under 
former statutes not so narrowly limited, the em- 
ployer of an author was entitled to the copyright 
of works which such author was employed and paid 



to produce, subject to the conditions imposed by 
the statute.^'* Many of the decisions under these 
statutes have been made obsolete by the changes 
in the law, but some of them still have value and are 
of general application, particularly on the questions 
of the contract and intent of the parties under 
particular circumstances. By express provision, 
copyright in portraits and engravings executed pur- 
suant to order for a valuable consideration belongs 
to the person who gave the order." Where the 
work is an article or contribution to a newspaper, 
magazine, or other similar periodical, in the absence 
of any agreement to the contrary the author may re- 
strain publication otherwise than in a newspaper, 
magazine, or periodical. "^^ Prior statutes, in sueh 
cases, likewise prohibited "separate publication'' 
by the employer and gave that right to the author 
after the expiration of twenty-eight years for four- 
teen years.^' 

Under the Canadian Copyright Act the employer 
for whom a work is made for hire is entitled to 
the copyright in the absence of any reservation of it 



brary, could not enjoin a publication 
of photographs of the panels which 
were taken with the consent of the 
proper government officials, although 
he had duly entered the panels for 
copyright). 

[b] An vngrtkvwr la. thm emploar of 
tha goven u nwit can have no copy- 
right in a chart prepared for the 
government. Copyright, 7 Op. Atty.- 
Oen. 666. 

Fliotogiraplier or oiutonier see infra 
fi 158. 

ea. Aflalo V. Lawrence, [1904] A. 
C. 17 [rev [1908] 1 Ch. 818 (aff [1902] 
1 Ch. 264)] (express agreement un- 
necessary); Lamb v. Evans, [1893] 
1 Ch. 218; Sweet v. Bennings, 16 C. 
B. 459, 81 ECL 459. 139 Reprint 838. 

I a] Vhe Bnglirti Ckipsrxlglit Act of 
1 has perhaps changed this rule 
by providing that the author shall be 
the owner of the copyright except 
only where the work was produced 
under a contract of service. See 
Coplnger Copyright (6th ed) p 207. 
And see supra S 144; infra this sec- 
tion. 

70. Callaghan v. Myers, 128 U. S. 
617, 9 set 177, 32 L. ed. 547; Atwill 
v. Ferrett, 2 F. Cas. No. 640, 2 
Blatchf. 39; Boucicault v. Fox, 3 F. 
C?as. No. 1,691. 5 Blatchf. 87; Rob- 
erts v. Myers, 20 F. Cas. No. 11.906, 
Brunn. Coll. Cas. 698; Levy v. Rut- 
ley, L. R. 6 C. P. 523; Jefferys v. 
Baldwin, Ambl. 164, 27 Reprint 109; 
Shepherd v. Conquest, 17 C. B. 427, 
84 ECL 427, 139 Reprint 1140; Sweet 
V. Benning, 16 C. B. 459, 81 ECL 459, 
139 Reprint 838; Hereford v. Griffln, 
16 Sim. 190, 39 EngCh 190, 60 Re- 
print 846. 

[a] Nooesslty of oontraot.— "The 
title to litferary property is In the 
author whose Intellect has given 
birth to the thoughts and wrought 
them into the composition, unless 
he has transferred that title, by con- 
tract, to another." Boucicault v. Fox, 
3 F. Cas. No. 1,691, 5 Blatchf. 87, 95. 

[b] A conrt rsporter. although a 
sworn public officer receiving a fixed 
salary for his labors, is not, in the 
absence of statute, deprived of any 
privilege of taking out a copyright 
which he would otherwise have. 
Callaghan v. Myers, 128 U. S. 617, 9 
set 177. 32 L. ed. 547. 

[c] An agreement to write a olay 
for anotlMr, and to act in if. with a 
share in the profits as compensation, 
does not create a legal or equitable 
title in the latter which will prevent 
the author from taking out a copy- 
right. Boucicault v. Fox, 3 F. Cas. 
No. 1,691. 5 Blatchf. 87. 

71. Roberts v. Myers, 20 F. Cas. 
No. 11,906, Brunn. Coll. Cas. 698. See 
also supra 9 29. 



[a] Plagr produced l>j pomon em- 
ployed as stage maaiager a&d aotor.p— 

where it appeared that Boucicault, 
an actor and dramatic author, while 
in the employment of Stewart as a 
performer and stage manager, ver- 
bally agreed with the latter to write 
a play, and that it should be per- 
formed at Stewart's theater so long 
as it should continue to draw good 
audiences, it was held that Bouci- 
cault, and not Stewart, was the 
proper person to take out the copy- 
right. Roberts v. Myers, 20 F. Cfas. 
No. 11,906. 

7a. Byrne v. Statist Co.. [1914] 1 
K. B. 622. See also supra (144. 

[a] EdltorlAl smployoe of noww- 
paper^— Plaintiff who was perma- 
nently employed on the editorial staff 
of a newspaper was specially em- 
ployed and paid by the proprietors of 
the paper to translate and summarize 
a speech reported In a foreign lan- 
guage, for the purpose of publication 
as an advertisement In their paper 
for a foreign state, and this work 
was done entirely in his own time 
and independently of his ordinary 
duties. The summarized translation 
was published in the paper as an 
advertisement with the words "Trans- 
lated from the Portuguese language 
by F. D. Byrne" printed at the end. 
Such translation was an "original 
literary work," within 5 1 of the 
Copyright Act of 1911, of which 
plaintiff was the author, and plaintiff 
was the owner of the copyright 
therein within fi 6. Byrne v. Statist 
Co., [19141 1 K. B. 622. 

[b] XK>ra Kalsbnrys smmnary. — 
"The author of a work is in general 
the first owner of the copyright 
therein, but (1.) where, in the case 
of an engraving, photograph, or por- 
trait, the plate ... or other original 
was ordered by some other person, 
and was made for valuable considera- 
tion In pursuance of that order, then, 
in the absence of any agreement to 
the contrary, the person by whom 
such plate or other original was or- 
dered is the first owner of the copy- 
right (Copyright Act. 1911 [1 A 2 
Geo. 5, c. 461), s. 5 (1) (a); (ii.) 
where the author was in the employ- 
ment of some other person under a 
contract of service or apprenticeship 
and the work was made in the course 
of his employment by that person, 
the person by whom the author was 
employed Is, In the absence of any 
agreement to the contrary, the first 
owner of the copyright; but where 
the work is an article or other con- 
tribution to a newspaper, magazine, 
or similar periodical, there is. In the 
absence of any agreement to the con- 
trary, reserved to the author a right 



to restrain the publication of the 
work, otherwise than as part of a 
newspaper, magazine or similar neri- 
odical (Ibid., s. 6 (1) (b)." Hals- 
bury L. Eng. Suppl. [1917] p 362. 

73. St. 6 & 6 Vict, c 45 § 18; Law- 
rence Aflalo, [1904] A. C. 17, 1 BRC 
314 [appr Sweet v. Benning. 16 C. B. 
459, 81 ECL 459, 139 Reprint 8S8] 
(no Implied assignment until pay- 
ment in case of contribution to 
periodical); Ward. Lock & Co., Ltd. 



V. Long, [1906] 2 Ch. 550; St&cke- 
mann v. Paton, [1906] 1 Ch. 774; 
Petty V. Taylor, [18971 1 Ch. 461; 



Lamo V. Evans, [1898] 1 Ch. 218; 
Marzials v. Gibbons. L. R. 9 Ch. 518; 
Trade Auxiliary Co. v. Middlesbor- 
ough, etc., Tradesmen's Protection 
Assoc. 40 Ch. D. 426; Walter v. 
Howe, 17 Ch. D. 708; Grace v. New- 
man. L. R. 19 Eq. 623. 7 ERC 86; 
Shepherd v. Conquest, 17 C. B. 427, 
84 ECL 427, 139 Reprint 1140; Sweet 
v. Benning, 16 C. B. 459, 81 ECL 469, 
139 Reprint 888; Hatton v. Kean. 7 
C. B. N. S. 268, 97 ECTL 268. 141 Re- 
print 819; Cary v. Longman, 1 East 
358. 102 Reprint 138. 7 ERC 78: 
Smith V. Johnson, 4 Giffard 632, 64 
Reprint 869; Cox v. Cox, 11 Hare 118, 
45 BngCh 118. 68 Reprint 1211; May- 
hew V. Maxwell. 1 Johns. & H. 812. 
70 Reprint 766; Browne v. Cooke. 11 
Jur. 77; Sweet v. Shaw, 8 Jur. 217; 
Delfe V. Delamotte. 8 Kay & J. 581, 
69 Reprint 1241; Ck>lllngridge v. Bm- 
mott, 57 L. T. Rep. N. S. 864; Wallen- 
stein V. Herbert, 16 L. T. Rep. N. S. 
453; Strahan v. Graham. 16 L. T. 
Rep. N. S. 87 [aft 17 L. T. Rep. N. S. 
457]; Hereford v. Griffin, 16 Sim. 190, 

39 EngC!h 190. 60 Reprint 846; Rich- 
ardson V. Gilbert, 1 Sim. N. S. 836, 

40 EngCh 336, 61 Reprint 180; Bar- 
field V. Nicholson, 2 Sim. & St. 1, 1 
BngCh 1, 57 Reprint 245; NIcol v. 
Stockdale. 3 Swanst. 687, 36 Reprint 
1023; Chantrey v. Dey, 28 T. I* 
R. 499* Nisbet v. Golf Agency, 23 
T. L. K. 870; Geissendorfer v. Men- 
delssohn. 13 T. L. R. 91; Trade Auxil- 
iary V. Jackson, 4 T. L. R. ISO; 
Wyatt V. Barnard. 3 Ves. & B. 77, 35 
Reprint 408; Black v. Imperial Book 
Co.. 5 Ont. L. 184 [app dism 8 Ont 
L. 9 (dism app 35 C^n. S. C. 488)]. 

VlioiograplLor or oiutoiiMr see Infra 
§ 153. 

74. Copyright Act, 1911 (1 & « 
Geo. V c 46 5 6 (1)). 

76- Copyright Act, 1911 (1 & 2 
Geo. V c 46 8 5 (1) (b)). 

Te. Copyright Act. 1842 (5 & 6 
Vict, c 45 i 18); Trade Auxiliary Co. 
V. Middlesborough, etc., Tradesmen'i 
Protection Assoc, 40 Ch. D. 426; 
Smith V. Johnson. 4 Giffard 632. 66 
Reprint 859; Mayhew v. Maxwell. 1 
Johns. & H. 312, 70 Reprint 766. 



For lator oasss, dstrslopmeBts and oliaiiges in the law see cumulative Annotations, same title, page and note number. 
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to the employee." 

[( 153] 4. Photographer or Onstomer. In the 
United States the right to obtain a copyright in 
photojgraphs follows the common-law property right 
therein.™ The photographer is entitled to the copy- 
right as author and proprietor, where the photo- 
g^ph is taken at his own instance, without any con- 
tract of employment.^ But where the photographer 
is employed to produce the picture, the custodier 
is entitled to the copyright as being the proprietor 
of it.** Celebrities, requested by photographers to 
give sittings without any charge being made for the 
taking of the photographs, do not acquire the copy- 
right in the photographs^ notwithstanding they 
subsequently purchase copies." 

English statatea. In the case of an engraving, 
photog^raph, or portrait, the act of 1911 provides 



that, in the absence of any agreement to the con- 
trary, the person by whom the plate or other origi- 
nal was ordered, and for whom it was made for a 
valuable consideration, pursuant to such order, shall 
be the first owner of the copyright." This was 
substantially the rule under the former statute.** 
Where no consideration is given, the copjrright be- 
longs to the photographer**^ notwithstanding a sub- 
sequent purchase of copies.*® 

[J 154] D. Assigns.^^ The common-law property 
in any intellectual production may be assigned by 
the author, inventor, or designer, before the statu- 
tory copyright which may be had therein is ob- 
tained,** in which case the copyright may, pursuant 
to the express terms of the statutes,*^ be taken out 
by the assignee.** Under the English statutes also 
an assignee is entitled to copyright.®^ An author 



77. Life Pub. Co. v. Rose Pub. Co., 
12 Ont. L. 386. 8 OntWR 28, 7 
OntWR 887; Frowde v. Parrish, 27 
Ont 526 [app An^lo-Canadian Music 
Publishers Assoc, v. Winnifrith, 15 
Ont. 1$4L 

[aj '*Aotiial pftyment is not re- 
quired to be proved under our act: 
Richardson v. Gilbert, 1 Sim. N. S. 
886." Frowde v. Parrish. 27 Ont. 626, 
628. 

78. See supra | 80. 

79. Press Pub. Co. v. Falk, 69 Fed. 
824. 

80. Press Pub. Co. y. Falk, 59 Fed. 
324; Pollard v. Photographic Co., 40 
Ch. D. 845. 

[a] B«]« aypUsa.— A photogrrapher 
employed by the parents to photo- 
graph the nude body of a deformed 
child who copyrighted and published 
the photograph without the custo- 
mer's consent is liable In damages 
to them. Douglas v. Stokes, 149 Ky. 
606» 149 SW 849, AnnCasl914B 874, 
42 LRANS 886. 

81. Press Pub. Co. v. Falk, 59 Fed. 
824. 

[a] PhotogrnplMr mi proprietor of 
^hotoirraplk^— Where a photographer 
photographed an actress in her stage 
character, with the understanding 
that she should have all the copies 
which she desired free of charge to 
do with as she pleased, it was held 
that the photographer was the au- 
thor and proprietor of the photo- 
graph and was entitled to secure the 
statutory copyright therein. Press 
Pub. Co. V. Falk. 69 Fed. 324. 

3ee Melville v. Mirror of Life 



Co., [1896] 2 Ch. 581; Ellis v. Mar- 
shall, 64 L. J. Q. B. 757 (both cases 
decided under the English statute). 
lUke rule under MngSuOk statuto see 
infra note 86. 
83. See supra 9 144. 
^84. Fine Arts Copyright Act, 1862 
(^6 & 26 Vict, c 68 1 1); Boucas v. 
Cooke, [1903] 2 K. B. 227; Stacke- 
mann v. Paton, [19061 1 Ch. 774: Mel- 
ville V. Mirror of Life Co., [1895] 2 
Ch. 631: McCosh v. Crow. 6 F. (Ct. 
Seas.) 670: Ellis v. Marshall, 64 L. 
J. Q. B. 757 (mere permission to take 
a photograph is not a valuable con- 
sideration within the statute). 

[a] Oopyrlgbt in negatlTe<— Where 
a photograph is in the ordinary way 
taken by a photographer for a sitter 
at the request of the sitter, and on a 
promise by him, express or implied, 
to pay for it, the negative of the 
photograph is, within the true mean- 
ing of the proviso to | 1 of the Fine 
Arts Copyright Act of 1862, "made 
or executed for or on behalf of any 
other person for a good or a valuable 
consideration," and the copyright be- 
longs to the sitter, notwithstanding 
the photographer retains the prop- 
erty in the negative. Boucas v, 
Cooke. ri903] 2 K. B. 227. 

[b] Photograph of wife aad ehUF- 
vxmL W here the true Inference from 
the facts was that the wife acted as 
the agent of her husband in having 
herself and children photographed, 
the husband was entitled to prevent 



the photographer from exhibiting the 

ghofograph in public. Stedall v. 
[oughton, 18 T. L. R. 126. 
85. Boucas V. Cooke. [1903] 2 K. 
B. 227; Stackemann v. Paton, [1906] 
1 Ch. 774; Melville v. Mirror of Life 
Co., [1895] 2 Ch. 631; Ellis v. Mar- 
shall, 64 L. J. Q. B. 757. 

[a] Statutory chaAres.— "The dif- 
ferences between the Act of 1911 and 
the Act of 1862 are (1) that under 
the Act of 1911 writing is not re- 
quired if the artist desires to retain 
his copyright, the proviso only says 
'in the absence of any agreement to 
the contrary'; (2) that the 1862 Act 
refers to a work *made' for another, 
and the Act of 1911 speaks of a plate 
or original 'ordered* by some other 
person; (3) that the 1862 Act uses 
the expression 'a good or a valuable 
consideration.* whereas the Act of 
1911 only has the words 'valuable 
consideration.' " Copinger Copyright 
(5th ed) pp 113, 114. 

[b] CK>od ooASlderatlon.— A pho- 
tographer took certain photographs 
of a private school, it being under- 
stood that he did so speculatively 
and at his own risk, and that the 
school proprietor was to be at liberty 
afterward to buy, or not to buy, cop- 
ies entirely at his own pleasure. The 
school proprietor, on this under- 
standing, admitted the photographer 
into the interior of his private house, 
indicated to him what seemed the 
best points of view, placed the 
cricket eleven, and assembled the 
whole school into a group. It was 
held that under these circumstances 
there was such "good" consideration 
moving from the school proprietor to 
the photographer for the taking of 
the photographs as was sufficient to 
transfer the copyright in the photo- 
graphs from their ''author," the pho- 
tographer, to the school proprietor, 
under the terms of the proviso in 

8 1 of the Fine Arts Copyright Act 
of 1862. Stackemann v. Paton. [1906] 
1 Ch. 774. 

88. Boucas v. Cooke, [1903] 2 K. 
B. 227. 

87. Assigns aoflned see Assigns 
5 C. J. p 1310; Assignments 9 4. 

88. See supra § 33 et seq. 

89. Act March 4, 1909 (36 U. S. St. 
at L. 1075 c 320 8 8); U. S. Rev. St. 

9 4952. 

[a] "Aistgns" ooBStnud. — "It 
seems clear that the word 'assigns' 
in this section is not used as de- 
scriptive of the character of the es- 
tate which the 'author, inventor, de- 
signer or proprietor' may acquire un- 
der the statute, for the 'assigns' of 
any such person, as well as the per- 
sons themselves, may, 'upon comply- 
ing with the provisions of this chap- 
ter,' have the sole liberty of printing, 
publishing and vending the same. 
This would seem to demonstrate the 
Intention of Congress to vest in 'as- 
signs.' before copyright, the same 
privilege of subsequently acquiring 
complete statutory copyright as the 
original author, inventor, designer or 
proprietor has. Nor do we think this 



result is qualified because the stat- 
ute gives to assigns, together with 
the right of publishing, vending, etc., 
the right of 'completing, executing 
and finishing' the subject-matter or 
copyright." American Tobacco Co. 
V. Werckmeister, 207 U. S. 284, 297, 
28 set 72, 52 L. ed. 208. 12 AnnCas 
595 [quot Bong v. Alfred S. Camp- 
bell Art Ck>.. 214 U. S. 236, 246, 29 
set 628. 53 L. ed. 979, 16 AnnCas 
1126]. 

98. Bong V. Alfred S. Campbell 
Art Co.. 214 U. S. 236, 29 SCt 628. 53 
L. ed. 979, 16 AnnCas 1126; American 
Tobacco Co. v. Werckmeister, 207 U. 
S. 284, 28 SCt 72. 62 L. ed. 208, 12 
AnnCas 595 [att 146 Fed. 375. 76 (XSA 
647];. Mifflin v. Dutton. 190 U. S. 265. 
23 SCt 771, 47 L. ed. 1043 [aff 112 
Fed. 1004, 50 CCA 661. 61 LRA 184]; 
Callaghan v. Myers, 128 U. S. 617, 9 
SCt 177, 82 L. ed. 647; Paige v. 
Banks. 13 Wall. (U. S.) 608, 20 L. ed. 
709 raff 18 F. Cas. No. 10,671. 7 
Blatcnf. 162]; Werckmeister v. Pierce, 
etc., Mfg. Co.. 68 Fed. 445 (rev on 
other grounds 72 Fed. 64, 18 CCA 
481]; Black v. Henry O. Allen Co., 42 
Fed. 618, 9 LRA 433; Co wen v. 
Banks, 6 F. Cas. No. 3.295. 24 HowPr 
(N. Y.) 72; Folsom v. Marsh, 9 F. 
Cas. No. 4,901. 2 Story 100; Lawrence 
V. Dana, 16 F. Cas. No. 8.136, 4 Cliff. 
1; Little V. Oould, 16 F. Cas. Nos. 
8,394, 8.395, 2 Blatchf. 165, 362; Par- 
ton V. Prang. 18 F. Cas. No. 10.784, 
3 Cniff. 537; Pulte v. Derby, 20 F. 
Cas. No. 11,465, 5 McLean 828. 

[a] Bvlo appUedrf— An instrument 
providing that the proprietor of an 
unpublished picture thereby trans- 
ferred the "copyright" in said picture 
to a named person is sufficient to 
transfer the right to apply for and 
obtain a copyright thereon by the 
assignee. American Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 28 SCt 
72. 52 L. ed. 208. 12 AnnCas 595. 

81. Cumberland v. Planche, 1 A. 
& E. 680, 28 ECL 276, 110 Reprint 
1829 (dramatic copyright); Cocks v. 
Purday, 6 C. B. 860, 67 ECL 860. 136 
Reprint 1118; Jefferys v. Boosey, 4 
H. L. Cas. 816, 10 Reprint 681; Sweet 
V. Shaw. 3 Jur. 217; D'Aimalne v. 
Boosey, 4 L. J. Exch. 21; Colburn v. 
Duncombe, 9 Sim. 151, 16 EngCh 151, 
59 Reprint 316; Thompson v. Sy- 
monds, 5 T. R. 41, 101 Reprint 23; 
Life Pub. Co. v. Rose Pub. Co., 12 
Ont. L. 386, 8 OntWR 28, 7 OntWR 
337 (construing the English statute). 

[a] Asslgunent before pablic»- 
tion.— "The statute of Anne clearly 
contemplates a first publication by 
the assignee as sufficient to give him 
the monopoly — and, in point of fact, 
I believe that nothing Is more com- 
mon than that the booksellers should 
take an assignment of the copyright, 
and publish themselves as proprietors, 
so as to vest the monopoly in them 
during the term. The words of the 
statute, that the author or his as- 
signee shall have the sole liberty, 
etc., from the day of the first pub- 
lication, seem to me to show that the 
assignee may himself publish, so e^ 
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may assign the right or privilege of taking a copy- 
right independently of the transfer of the copy- 
rightable thing itself,^ as in the case of paintings 
or other works of art, where the original work may 
be sold to one person and the copyright to another 
or reserved to the artist.®^ It is the intangible 
intellectual property right, not the physical embodi- 
ment of it, which must be assigned to confer a 
right to obtain copyright by the assignee.®* Of 
course, where the author himself, for aity reason, 
has no right to obtain a copyright, he cannot confer 
such right on his assignee. 

[(155] E. Executors and Administrators.^ The 
common-law right which an author has in his intel- 
lectual productions is personal property which on 
his death vests in his executors and administrators.®^ 
Under the statute, the executor or administrator of 
the author or proprietor of copyrightable matter is 



expressly authorized to obtain a copjrright therefor.* 
In England, under the act of 1842, the copyright 
in a book published after the author's death was in 
the proprietor of the author's manuscript from 
which such book was first published, and his 
assigns.*® Under the act of 1911, ownership of 
the author's manuscript of an unpublished work 
under a testamentary disposition made by the au- 
thor is prima facie proof of the copyright being 
with the owner of the manuscript.* 

[} 156] F. Trustees. While no express provision 
is made therefor in the statute, there seems to be 
little doubt but that a person who is not the author 
or beneficial proprietor of a work may take out the 
copyright in his own name and hold it in trust for 
the rightful owner, provided he acts with the 
authority, express or implied, of the actual owner;' 
and a court of equity may compel an assignment to 



to acquire the copyrigrht, and I see 
no reason why an alien friend should 
not have this right." Jefterys v. 
Boosey. 4 H. L. Cas. 815, 853, 10 Re- 
print 681 (per Crompton, J.). 

92. Bong: V. Alfred S. Campbell 
Art Co.. 214 U. S. 236, 29 SCt 628. 53 
L. ed. 979, 16 Ann Cas 1126; American 
Tobacco Co. v. Werckmeister, 207 U. 
S. 284, 28 SCt 72. 62 L. ed. 208. 12 
AnnCas 595 [aff 146 Fed. 375. 76 CCA 
647]; Werckmeister v. American Llth. 
Co., 142 Fed. 827; Werckmeister v. 
Pierce, etc., Mfg. Co., 63 Fed. 445 
[rev on other grounds 72 Fed. 64, 18 
CCA 4311; Macmillan v. Dent, [1907] 
1 Ch. 107. 3 BRC 647. 

''This statute means to give tx> the 
assigns of the original owner of the 
right to copyright an article the right 
to take out the copyright secured by 
the statute, independently of the 
ownership of the article itself." 
American Tobacco Co. v. Werck- 
meister, 207 U. S. 284. 299, 28 SCt 72, 
52 L. ed. 208, 12 AnnCas 596 [quot 
Bong V. Alfred S. Campbell Art Co., 
214 U. S. 236, 29 SCt 628. 53 L.. ed. 
979. 16 AnnCas 1126]. 

OonunoA-law ri^ts s«par»ted from 
pliyslcal object see supra 9| 6, 33. 

98. See cases supra note 92. 

94. Bong V. Alfred 8.* Campbell 
Art. Co., 214 U. S. 236, 29 SCt 628. 
58 L. ed. 979. 16 AnnCas 1126 [aff 
165 Fed. 116. 83 CCA 576]. See cases 
supra note 92. 

[a] "An assignee witliin the meaiiF 
hue of tlie statute is one who re- 
ceives a transfer, not necessarily of 
the painting but of the right to 
multiply copies of it. And such 
right does not depend alone upon 
the statute, as contended by plaintiff, 
but is a right derived from the 
painter and secured by the statute 
to the assignee of the painter's 
right" Bong v. Alfred S. Campbell 
Art Co., 214 U. S. 236, 246. 29 SCt 
628, 53 L. ed. 979. 16 AnnCas 1126 
[aff 155 Fed. 116, 83 CCA 576]. 

[b] Statatonr definition.— "The 
word 'assigns' snail be construed to 
mean and include every Person in 
whom the Interest of an Author in 
Copyright shall be vested, whether 
derived: from such Author before or 
after the Publication of any Book, 
and whether acquired by Sale, Gift, 
Bequest, or by Operation of Law, or 
otherwise." St. 6 & 6 Vict, c 45 5 2. 

96. Bong V. Alfred S. Campbell 
Art Co.. 214 U. S. 236, 29 SCt 628. 53 
Li. ed. 979. 16 AnnCas 1126; Banks v. 
Manchester, 128 U. S. 244. 9 SCt 36. 
32 L. ed. 425 [aff 23 Fed. 143]; Tueng- 
ling V. Schile, 12 Fed. 97, 20 Blatchf. 
452; Koppel v. Downing. 11 App. (D. 
C ) 93. 

[al ZUnstration.F— The judge who, 
in his judicial capacity, prepares 
the headnotes, statement of the case, 
and opinion cannot be regRrd^d as 
their author or proprietor within the 
provisions of Rev St. (f§ 4952. 4954. 
so as to confer on the state or any 



other person, by assignment, any 
title sufficient to authorize a copy- 
right to it or him as the assignee of 
the author or proprietor. Banks v. 
Manchester, 128 U. S. 244. 9 SCt 36, 
32 L. ed. 425. 

Nonresident alien authors see infra 
S 160. 

96. Snocession to copyxiglit on 
death of proprietor see infra i 254. 

97. See supra § 5. 

98. Act March 4. 1909 (35 U. S. St. 
at L. 1076 c 320 § 8); U. S. Rev. St. 
f 4952; Folsom v. Marsh, 9 F. Cas. 
No. 4,901, 2 Story 100. 



99. Copyright Act, 1842 (5 & 6 
45 I 3); 

[1907] 1 Ch. 107, 118, 3 BRC 647 



Vict, c 45 



Macmillan v. Dent, 



(where Vaughan Williams, L. J., 
said: "Whatever were the common 
law rights of authors before publica- 
tion, the necessary effect of s. 3 of 
the Act of 1842 is to determine those 
rights and to transfer them to the 
proprietor of the author's manu- 
script"). 

"On the death of the author of any 
unpublished literary composition, the 
owner of the author's manuscript, or 
his assigrnee, has the right of with- 
holding publication, or of acquiring 
copyright for the statutory period by 
publication." 8 Halsbury L. Eng. 
p 137. 

[a] Where more than one mana- 
scrlpt eadsts, the owner of the au- 
thors manuscript from which the 
work is first published is entitled to 
the copyright. Copyright Act, 1842 
(5 & 6 Vict, c 45 S 3); Macmillan v. 
Dent. [1907] 1 Ch. 107. 3 BRC 647. 

[b] ]betters pnblislied after deatb 
of antlLor. — Under the English Copy- 
right Act of 1842 the copyright of a 
letter published after the death of 
the author is vested in the person 
owning the actual letter and not in 
the representatives of the author. 
Macmillan v. Dent, [1906] 1 Ch. 101, 
3 AnnCas 1113 [aff [1907] 1 Ch. 107, 
3 BRC 6471. 

[c] Publication of pcivate and 
confidential letters by the owner of 
the manuscript letters may be re- 
strained on application of the per- 
sonal representatives of the deceased 
writer. Macmillan v. Dent. [1907] 1 
Ch. 107, 3 BRC 647; Thompson v. 
Stanhope, Ambl. 737. 27 Reprint 476; 
Lytton V. Devey. 54 L. J. Ch. 293. 
See also supra § 82. 

1- St. 1 & 2 Geo. V c 46 I 17 (2). 

[a] "The ownership of an anther's 
mannsoxipt after his death, where 
such ownership has been acquired 
under a testamentary disposition 
made by the author, and the manu- 
script is of a work which has not 
been published, nor performed In 
public, nor delivered in public, is 
prima facie proof of the copyright 
being with the owner of the manu- 
script (Copyright Act, 1911 (1 & 2 
Geo. 5. c. 46). s. 17 (2)). The change 
Introduced in the law is that mere 
possession of the manuscript is no 



proof of the copyright being in the 
owner of the manuscript, and unless 
there has been a disposition by will, 
it is submitted that on the death of 
the author the copyright in such work 
vests in his personal representatives, 
and even a olsposition by will is not 
to be taken as conclusive proof that 
the copyright in such work is in the 
person in whose favour such disposi- 
tion is made. See, further, as to 
posthumous work, Copyright Act, 
1911 (1 & 2 Geo. 6. c. 46), s. ^7 (1). 
(2), and ibid., s. 3. proviso." Hals- 
bury L. Eng. Suppl. (1917) p 360. 

[b] Ketters.— "The alteration in- 
troduced by the Copyright Act. 1911 
(1 & 2 Geo. 5, c. 46), in the law re- 
lating to copyright in letters ap- 
pears to be limited to the case of 
letters written by a deceased person. 
Formerly letters of a deceased per- 
son might be published by the owner 
of the author's manuscript (Macmil- 
lan V. Dent, [1907] 1 Cli. 107, 3 BRC 
647) unless there were circumstances 
in which their publication could havfr 
been restrained bv the personal rep- 
resentatives of tne deceased author 
(Thompson v. Stanhope, Ambl. 737, 
27 Reprint 476; Lytton v. Devey. 54 
L. J. Ch. 293). See also Ashburton 
V. Pape, [19131 2 Ch. 469. Letters 
that have not been published during 
the author's lifetime are not oc'thu- 
mous works, and the copyright In 
them belongs to the author's per- 
sonal representatives; see Copyright 
Act, 1911 (1 & 2 Geo. 5, c. 46). s. 17 
(1). (2). and the proviso to ibid., 
s. 3." Halsbury L. Eng, Suppl. (1917) 
p 360. 

a. Harms v. Stem, 229 Fed. 12. 
145 CCA 2; Press Pub. Co. v. Falk. 59 
Fed. 324; Black v. Henry G. Allen Co., 
42 Fed. 618, 9 LRA 433. 56 Fed. 764; 
Carte v. Evans, 27 Fed. 861: 
Mackaye v. Mallory, 12 Fed. 828; 
Lawrehce v. Dana, 15 F. Cas. No. 
8.136, 4 Cliff. 1: Little v. Gould. 15 
F. Cas. No. 8.394. 2 Blatchf. 165; 
Pierpont v. Fowle, 19 F. Cas. No. 
11.152, 2 Woodb. & M. 23; Pulte v. 
Derby. 20 F. Cas. No. 11,405. 5 Mc- 
Lean 328; CJarter v. Bailey. 64 Me. 
458. 18 AmR 273; Petty v. Taylor, 
[1897] 1 Ch. 465; London Printing, 
etc.. Alliance. Ltd. v. Cox, [1891] 8 
Ch. 291; Hazlitt v. Templeman. IS 
L. T. Rep. N. S. 593; Sweet v. Cater, 
n Sim. 572. 34 BneCh 572. 59 Reprint 
994 (equitable asssiRmment). ^^ 

[a] The legal title to a oomndgm 
vests in the person in whose name it 
is taken out. but it may be held by 
Mm in tru««t for the true owner. 
Harms v. Stem, 229 Fed. 42. 145 
CCA 2 

[b] 'Title of assignee^-The party 
to whom an assignment is made, 
whether for the benefit of another or 
not. holds the legal interest in the 
work as assignee of the author, ana 
comes, therefore, within the very 
words of the law entitling him to the 
copyright. Whether a third person 



For later oases, dSTelopments and ohanges In the law see cumulative Annotations, same title, page and note number. 



§§ 15&-158] 



COPYRIGHT AND LITERARY PROPERTY 



flSCJ.] 1053 



the beneficial owner.' Bnt he mnst be the legal 
owner and trustee;* a mere agent or nominee of the 
proprietor may not enter a copyright in his own 
name.^ The right to copyright in unpublished works 
probably does not pass to a trustee in bankruptcy, 
as this would involve a right to publish without the 
consent of the author." 

[% 157] Q. Citizenship and Beddenoe as AlTeet- 
ing Blght^— 1. Under United States Statotee— a. 
Oitisena and Besidenta. Prior to the act of March 
3, 1901, the benefit of the copyright laws of the 
United States was limited solely to citizens and 
residents of the United States.' Nonresident aliens 
could not obtain copyright.* But no distinction ever 
has been made between citizens and resident aliens.^^ 
An alien domiciled in t^e United States is entitled 
to copyright equally with a citizen; no reciprocity 
or proclamation is necessary, or ever has been neces- 
sary.^^ In order to constitute a person a resident 
of the United States, within the meaning of the 
term as used in the copyright laws, it is necessary 
that he shall take up his residence in this countxy 
with the intention of remaining and making it his 
home." Such residence, existing at the time the 
copyright is initiated by performance of the statu- 
tory requirements,^' is sufficient to support the copy- 
righty notwithstanding a subsequent change of in- 
tention and actual removal from the United States.^* 
A state is neither a citizen nor a resident of the 

has an equitable Interest in the work, 
derived from the author or from the 
legal assignment, is a question be- 
tween those parties, in respect to 
whidi the public Interest or policy is 
not at all concerned. Lawrence v. 
Dana. 15 F. Gas. No. 8,136, 4 Cliff. 1. 

[c] Where a paUisher takes a 
eopynitkt \XL his own aaansb with the 
knowledge and acquiescence of the 
author, he Is the lawful owner, sub- 
ject to the condition of accounting 
to the author pursuant to the con- 
tract. Pulte v. Derby, 20 F. Cas. No. 
11,465. 6 McLean 328. 

[d] ChEatoltoiui MTTlees^— Law- 
rence gave his services gratuitously 
to Wheaton, the proprietor of a book, 
in preparing now editions with notes 
and other additions of his own com- 
position. Wheaton took out a copy- 
right of said editions. By the terms 
of a contract between them, Wheaton 
was to make a formal agreement not 
to use Lawrence's notes in a subse- 
quent edition without his consent, 
and save Lawrence the right to make 
any use of his notes that he wished. 
It w^as held that Lawrence was the 
equitable owner of said notes, and 
that Wheaton was the legal owner, 
and the proper person to take oulTthe 
copyright. Lawrence v. Dana, 16 F. 
Cas. No. 8,136. 4 Cliff. 1. 

[el "A trustee in whom, a oopgr- 
zl^t is Tssted may be registered as 
the owner, and may sue in that char- 
acter; but it is impossible for one 
person to be the owner and another 
person to be on the register, and for 
those two persons successfully to 
sue." London Printing, etc.. Alli- 
ance, Ltd. V. Cox, [1891] 3 Ch. 291, 
SOS. 

3. Lawrence r. Dana, 14 F. Cas. 
No. 8,136. 4 Cliff. 1; Little v. Gould. 
15 F. Cas No. 8.394, 2 Blatchf. 165: 
Pulte V. Derby, 20 F. Cas. No. 11,4 fi5, 
5 McLean 328; Hazlltt v. Temple- 
man, 13 L. T. Rep. N. S. 596. 

4i Koppel V. Downing, 11 App. (D. 
C.) 93 (holding that the real owner 
of a manuscript which has been en- 
tered for copyright by another can- 
not, by a retroactive adoption and 
for the purpose of bringing suit for 
infringement, constitute the person 
making the entry a trustee). 

B. Petty v. Taylor. [1897] 1 Ch. 
465. 

6. See supra § 7. 

T. BsflnltifliiS of I Alien see Aliens 



\ 1. Citizen see Citizens I 1. Dom- 
icile see Domicile [14 Cyc 833]. Res- 
ident see Resident [84 Cyo 1655]. 
ZntematioBal oopyrUrlit see infra 

a 'Rev. St. I 4962: Act July 8. 
1870 (16 St. at L. 198 c 230 J 86); 
Act Febr. 3, 1831 M St. at L. 436 
c 16 9 1); Act April 29. 1802 (2 St. at 
L. 171 c 36 I 2); Act March 31, 1790 
(1 St at L. 124 c 15 I 1); Banks v. 
Manchester. 128 U. S. 244, 9 SCt 86, 
32 L. ed. 425. 

[a] a apioss sxclaslon of aonxesL- 
dent alisns^-Since 1831, and until 
the act of 1891. the successive 
statutes have contained an express 
declaration that nothing therein con- 
tained should be construed to pro- 
hibit the printing, publication, im- 
portation, or sale of any work 
composed or made by any per- 
son not a citisen of the United States 
nor resident therein. Act Febr. 8, 
1831 (4 St. at L. 436 c 16 I 8); Act 
July 8. 1870 (16 St. at L. 198 c 230 
9 103): Rev. St. i 4971. 

9. Bong v. Alfred S. Campbell Art 
Co., 214 U. S. 236, 29 SCt 628, 63 L. 
ed. 979. 16 AnnCaa 1126 [aff 165 Fed. 
116, 83 CCA 676]; Harms v. Stem. 
229 Fed. 42, 49. 145 CCA 2; Bentley 
V. Tlbbals. 223 Fed. 247, 138 CCA 
489; West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 833. 100 CCA 
303 [mod 169 Fed. 833]; Fraser v. 
Yack. 116 Fed. 285, 53 CCA 663; 
Yuengling v. Schile. 12 Fed. 97. 20 
Blatchf. 452; Benn v. Leclercq. z F. 
C^as. No. 1,308: Boucicault v. wood, 8 
F. Cas. No. 1,693, 2 Biss. 34; C^arey v. 
Collier, 5 F. Cas. No. 2,400; Keene v. 
Wheatiey. 14 F. C^as. No. 7.644; Shel- 
don V. Houghton, 21 F. C^as. No. 
12,74«. 6 Blatchf. 286; Shook v. Ran- 
kin, 21 F. C^as. No. 12,804, 6 Biss. 
477; Frohman v. Ferris, 238 111. 430. 
87 NE 327. 128 AmSR 135. 43 LRANS 
639 [aff 223 U. S. 424, 82 SCt 263. 66 
L. e<l. 492]. 

10. See statutory provisions supra 
note 8. 

11. Act March 4, 1909 (35 St. at L. 
1075 c 320 9 8>. 

12. Boucicault V. Wood, 3 F. Caa 
No. 1.693, 2 Biss. 34; Carey v. Collier, 
6 F. Cas. No. 2.400. 

[a] WatiirsUs0iaoa deSlaratioiu-^ 
An officer of the British navy, travel- 
ing through the United States, and 
considering himself a British sub- 
ject, during his stay filed a dedara- 



United States, and therefore could not obtain a 
copyright so long as that right was limited to citi- 
zens or residents.^* But since the removal of that 
restriction no reason appears why a state may not 
be entitled to copyright as a "proprietor,'* or even 
as an "author," under the provision that the word 
"author" shall include an employer in the case of 
works made for hire.** 

[$ 158J b. Nonresident Aliens. This restriction 
of copyright to citizens and residents of the United 
States was removed by the amendatory act of 1891 
which in general terms, on compliance with the pro- 
visions of the statute, gave copyright to any author, 
inventor, designer, or proprietor of copyrightable 
subject matter, regardless of citizenship or resi- 
dence,*^ but subject to the following express con- 
dition, namely: " That this act shall only apply to 
a citizen or subject of a foreign state or nation when 
such foreign state or nation permits to citizens of 
the United States of America the benefit of copy- 
right on substantially the same basis as its own 
citizens; or when such foreign state or nation is a 
party to an international agreement which pro- 
vides for reciprocity in the granting of copyright, 
by the terms of which agreement the United States 
of America may, at its pleasure, become a party to 
such agreement. The existence of either of the 
conditions aforesaid shall be determined by the 
President of the United States by proclamation 

tlon of Intention to become a citisen. 
It appeared that at the time when 
trouble with Canada seemed immi- 
nent he had offered his services to 
the province. It was held that he 
was not a resident of the United 
States within the meaning of the 
Copyright Act of 1881. Carey ▼. Col- 
Her, 6 F. Cas. No. 2,400. 

18. See infra i 167 et seq. 

[a] imaer the aot of 1909 (1) 
copyright is initiated by publication, 
with notice of copjjrright, in the case 
of published works. Act March 4, 
1909 (85 St. at L. 1075 c 820 { 9). 
(2) In the case of unpublished worlds, 
copyright is initiated by making the 
specified deposits in the copyright 
of&ce with claim of copyright. Act 
March 4. 1909 (85 St. at L. 1075 c 320 
9 11). See infra i 171 et seq. 

14. Boucicault v. Wood, 3 F. Oas. 
No. 1.693, 2 Bisa 84. 

15. Banks v. Manchester, 128 U. 6. 
244, 9 SCt 86, 82 L. ed. 425 [aff 28 
Fed. 148]. 

**The State cannot properly be 
called a citizen of the United States 
or a resident therein, nor could It 
ever be in a condition to fall within 
the description in { 4952, or { 4954. 
The copyright claimed to have been 
taken out by Mr. De Witt in the 
present case, being a copyright 'for 
the State,' is to be regarded as if it 
had been a copyright taken out in 
the name of the State. Whether the 
State could take out a copyright for 
itself, or could enjoy the benefit of 
one taken out by an Individual for it, 
as the assigrnee of a citizen of the 
United States or a resident therein, 
who should be the author of a book, 
is a question not involved in the 
present case, and we refrain from 
considering it and from considering 
any other question than the one 
above indicated." Banks v. Man- 
chester, 128 U. S. 244. 253. 9 SCt 36. 
32 L. ed. 425 [aft 23 Fed. 143]. 

16. Act March 4, 1909 (35 St at It. 
1075 c 320 §8 8. 62). 

17. Act March 3. 1891 (26 St. at 
L. 1106 c 565 8 1); Bentley v. Tib- 
bals. 223 Fed. 247. 138 CCA 489; West 
Pub. Co. V. Bdward Thompson Co., 
176 Fed. 833. 835, 100 CCA 303 [mod 
169 Fed. 833): Hervleu v. J. S. Ogll- 
vie Pub. Co., 169 Fed. 978; Harper v. 
Donohue, 144 Fed. 491 [aff 146 Fed. 
1023 mem. 76 CCA 678 mem]; Froh- 
man V. Ferris, 888 III. 480. 87 NE 
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made from time to time as the purposes of this 
act may require. ' ' ** These provisions were carried 
forward, without substantial change^ into the Copy- 
right Act of 1909," which is the present law. 
This act further specially provides that the provi- 
sions as to devices for the mechanical reproduction 
of music shall not include the works of a foreign 
author or composer unless the foreign state or 
nation of which he is a citizen grants like rights to 
citizens of the United States.^ Under these 
statutes, while the proclamation of the president 
declaring the existence of the reciprocal conditions 



specified does not create the rippht of nonresident 
alien authors to enjoy the privileges of the eopt- 
right laws,^^ but is only the evidence of the eonoi- 
tions under which those rights and privileges may 
be exercised,^ yet it is the conclusive and only evi- 
dence admissible on that point,^ and such proclama- 
tion is a necessary condition precedent to the exer- 
cise of any rights under the copyright law by a 
nonresident alien,^ including the right of control- 
ling the parts of instruments serving to reprodnee 
mechanically a musical work.^ A foreign author 
or proprietor, not domiciled within the United States 



327. 128 AmSR 135, 48 L.RANS 689 
[aft 223 U. S. 424, 32 SCt 263. 56 L. 
ed. 492]. 

•The provision that books of for- 
eUm authors 'heretofore' published 
of which new editions shall there- 
after appear are entitled to copy- 
right was enacted by Act March 3, 
1891. c. 565, 26 Stat. 1110 (U. S. 
Comp. St. 1901. p. 3417), section 13 
of wnich extended the benefit of our 
copy right laws upon certain condi- 
tions to foreigners. Prior to that 
act no foreign author or assignee of 
a foreign author could avail of our 
copyright law. Yuengling v. Schile, 
18 Fed. 97, 20 Blatchf. 452; Fraser v. 
Yack, 116 Fed. 285, 53 CCA 563." 
West Pub. Co. V. Edward Thompson 
Co.. supra. 

1& Act March 3, 1891 (26 St. at 
L. 1106 c 565 9 13): 29 Op. Atty.- 
Gen. (Wickersham) 209; Frohman v. 
Ferris, 238 111. 480. 87 NB 827, 128 
AmSR 185, 43 LRANS 639 [aff 223 
U. S. 424. 32 SCt 263, 66 L. ed. 492]. 

[a] BoolprooitT coniauplated. — The 
statute contemplates a reciprocity of 
rights. Bong v. Alfred S. Campbell 
Art Co.. 214 U. S. 236, 29 SCt 628, 
53 L. ed. 979. 16 AnnCas 1126. 

19. Act March 4. 1909 (35 St. at L. 
1075 c 320 9 8) (which reads as fol- 
lows: "Sec. 8. That the author or 
proprietor of any work made the 
subject of copyright by this Act. or 
his executors, administrators, or as- 
signs, shall have copyright for such 
work under the conditions and for 
the terms specified in this Act: 
Provided, however. That the copy- 
right secured by this Act shall ex- 
tend to the work of an author or 
J proprietor who is a citizen or sub- 
set of a foreign state or nation, 
only: (a) When an alien author or 
proprietor shall be domiciled within 
the United States at the time of the 
first publication of his work; or (b) 
When the foreign state or nation of 
which such author or proprietor is a 
citizen or subject grants, either by 
treaty, convention, agreement, or law, 
to citizens of the United States the 
benefit of copyright on substantially 
the same basis as to its own citizens, 
or copyright protection substantially 
equal to the protection secured to 
such foreign author under this Act 
or by treaty; or when such foreign 
state or nation is a party to an in- 
ternational agreement which pro- 
vides for reciprocity in the granting 
of copyright, by the terms of which 
agreement the United States may, at 
its pleasure, become a party thereto. 
The existence of the reciprocal con- 
ditions aforesaid shall be determined 
by the President of the United 
States, by proclamation made from 
time to time, as the purposes of this 
Act may require"); Bentley v. Tlb- 
bals, 223 Fed. 247. 138 C?CA 489. 

ao. Act March 4. 1909 (35 St. at 
li. 1075 c 320 5 l(e}). 

[a] Bui* avpUodJ— "With refer- 
ence to the fourth question, It is 
clear that the right specified in the 
proviso to section 1 (e) could not be 
acquired by any German citizen prior 
to September 9, 1910. The recipro- 
cal condition therein provided was a 
necessary prerequisite to the acquir- 
ing of thfe right mentioned. Pre- 
vious to that date the condition of 
the German citizen, in so far as that 



particular right was concerned, was 
precisely the same a« if the act did 
not exist." 29 Op. Atty.-Gen. (Fowl- 
er) 64. 72. 

21. 28 Op. Atty.-<3en. (Wicker- 
sham) 222. 

[a] Bui* applied. — "Gei^nany hav- 
ing complied with one or more of the 
conditions set forth in section 8, sub- 
section (b), on or before July 1, 1909, 
at any time thereafter and independ- 
ent of the President's proclamation, 
a German citizen could acquire the 
rights declared by the act of March 
3, 1909, by a compliance with its 
terms. It is true that, in the ab- 
sence of the President's proclama- 
tion, he could not obtain a registra- 
tion of his claim to copyright: but 
under this statute registration is not 
a necessary prerequisite to the ex- 
istence of the rights and privileges 
of copyright, as they are vested by 
a compliance with the conditions of 
the statute by the author or com- 
poser." 28 Op. Atty.-Gen. (Fowler) 
64. 70. 

29. 28 Op. Atty.-(3en. (Wicker- 
sham) 222; 29 Op. Atty.-Gen. (Fowl- 
er) 64. 

23. Chappell v. Fields, 210 Fed. 
864. 127 CCA 448; 28 Op. Atty.-Gen. 
(Wickersham) 222. 

24. Bong V. Alfred S. Campbell 
Art Co., 214 U. S. 286, 29 SCt 628. 
53 L. ed. 979, 16 AnnCas 1126 [aff 
155 Fed. 116. 83 CCA 576]; 28 Op. 
Atty.-Gon. (Wickersham) 222. 

[a] Bid* appUedd — "it is next con- 
tended that Hernandez, as a subject 
of Peru, was entitled to a statutory 
copyright in his own right, because, 
as it is further contended, Peru be- 
longs to the Montevideo International 
Union. This contention is based on 
the words of 9 18, [26 Stat, at L. 
1110], which gives the right of copy- 
right to a citizen or subject of a 
foreign state or nation when such 
state or nation Ms a party to an in- 
ternational agreement which pro- 
vides for reciprocity In the granting 
of copyright, by the terms of which 
agreement the United States of 
America may, at its pleasure, become 
a party to such agreement.' If this 
were all there were in the statute, 
the contention of the plaintiff might 
have some foundation. The statute, 
however, provides that the existence 
of such condition 'shall be deter- 
mined by the President of the United 
States by procramation, made from 
time to time, as the purposes' of the 
'act may require.' It Is insisted, 
however, that this provision is di- 
rectory and a right is conferred in- 
dependent of the action of the Presi- 
dent, his proclamation being only a 
convenient mode of proving the fact. 
We cannot concur in this view, nor 
do the cases cited by plaintiff sus- 
tain it. . . . It is admitted that the 
decision of the State Department is 
adverse to the contention, and, it is 
asserted by the defendant and not 
denied by plaintiff, that the Librarian 
of Congress has always construed the 
statutes as denying to citizens of 
Peru copyright protection. We think, 
besides, the statute is clear and 
makes the President's proclamation 
a condition of the right. And there 
was reason for it. The statute con- 
templated a reciprocity of rights, and 
what ofllcer is better able to deter- 



mine the conditions upon which thtj 
might depend than tne President r 
Bong V. Alfred S. Campbell Art Co., 
214 U. 8. 286, 247, 248, 29 SCt 6tg. 
58 L. ed. 979, 16 AnnCas 1126. 
28. 29 Op. Atty.-Gen. (Fowler) C4. 
[a1 Pxooiainatloa as to metihaaUil 
mnnoal xigli.t0<— "Does the proyision 
at the end of section 8, requiring the 
President to determine the 'recipro- 
cal conditions aforesaid,' by procla- 
mation, apply to the restriction upon 
aliens contained in section 1 (e)? 
This presents another of the many 
difficult questions of construction 
which have arisen in the enforce- 
ment of this act. It must be con- 
ceded that this provision is remote 
from section 1 (e), that it relates di- 
rectly to the preceding 'provisions in 
section 8 and that it contains nothing 
which necessarily requires Its ex- 
tension to the condition expressed in 
section 1 (e). However, here, as in 
every question of statutory construc- 
tion, It Is necessary to consider all 
J^arts of the act relating to the sub- 
ect under consideration, and to de* 
termine therefrom as nearly as poa- 
Bible the legislative intent That 
there is a close relationship in the 
subject matter of section 1 (e) and 
of the proviso to section 8, is ap- 
parent. The latter relates to the 
conditions upon which an alien may 
acquire the general privileges under 
the act while the former specifies a 
particular condition upon which an 
alien may acquire the right of con- 
trolling the parts of instruments 
serving to reproduce mechanically a 
musical work. This condition is in 
a way dependent upon the conditions 
set forth in section 8, inasmuch as it 
may be complied with, and yet the 
right to control the narts of the In- 
struments mentionea could not be 
acquired unless some one of the con- 
ditions prescribed in the latter sec- 
tion is also met; that is. the con- 
dition relating to this particular mat- 
ter Is added to those set forth in 
section 8. It is reciprocal in its na- 
ture, just as those in class (b) of 
section 8 are reciprocal. Ehrery rea- 
son which prompted the insertion of 
the clause in section 8 relating to 
th^ proclamation by the President, 
applies equally to the proviso in sec- 
tion 1 (e). Without the specification 
of some method by which It may be 
determined whether the laws of a 
foreign country comply with this 
particular condition, the general pub- 
lic could possess no adequate knowl- 
edge as to whether a copyright of a 
musical composition carried with it 
the protection of the right declared 
therein, and the proof of such ri^bt 
in actions for Infringement would 
often be uncertain and difficult to 
obtain. There can be but little doubt 
that 0>ngres8 Intended that the re- 
quirement that the existence of 'tM 
reciprocal conditions aforesaid' shall 
be determined by the President oi 
the United States, should apply to 
the reciprocal requirements speclfled 
in section 1 (e), and that it was not 
there expressed because it was as- 
sumed that the language of the con- 
eluding clause of section 8 impUM 
that all reciprocal conditions upon 
which the right of foreign authors 
or composers depend, should be de- 
termined and proclaimed by the 
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at the time of the first publication of his work, is 
not entitled to the benefits conferred by the Copy- 
right Act of March 4, 1909| until after the president 
has issued a new proclamation declaring the exist- 
ence of the reciprocal conditions set forth in that 
act; a previous proclamation under the act of 
March 3, 1891, is not sufficient.^ Presidential procla- 
mations, however, may be retroactive in terms and 
effect;^ and an action for infringement committed 



President. I hold, therefore, that it 
is the duty of the President to de- 
termine and proclaim what foreign 
countries grant to the cltisens of the 
United States rights similar to those 
specified in the provisions of sec- 
Uon 1 (e)." 25 Op. Atty.-Gen. 
(Fowler) 64. 68. 

98. 28 Op. Atty.-Oen. (Wicker- 
frbamJL 222. 

Tal Boasoa for nile<— "The ques- 
tion is whether, if publication as to 
certain foreign countries was. before 
the passage of the act of 1909, made 
by the President, as required by the 
act of 1891, it Is necessary for an- 
other publication to be made under 
said latter act before the benefits 
conferred thereby can be enjoyed by 
an author or proprietor who is a 
citizen of a foreign state or nation, 
and who was not domiciled within 
the United States at the time of the 
first publication of his work. The act 
of 1909 not only embraced all, or sub- 
stantially all, the principal features 
of the previous copyright laws, but 
it adds several material provisions 
thereto. For illustration, in para- 
graph (e) of the first section there 
are found provisions with reference 
to the reproduction of music upon 
mechanical instruments, etc.. which 
nowhere appear in the previous laws. 
. . . Since, therefore, material and 
Important provisions have, by this 
act, been added to the copyright 
laws, and all of the old provisions 
whicn remain in force are embraced 
therein, and since all rights and priv- 
ileges which may now be enjoyed 
under the copyright laws must be 
secured under the provisions of this 
act and not of any former laws, it is 
fair to presume that, when Congress 
provided by express terms that the 
existence or certain conditions should 
be determined and proclamation 
thereof made by the President before 
foreign authors or proprietors can 
enjoy the privileges of a copyright 
secured by this act, a determination 
and proclamation under this act was 
contemplated, and that a previous 
procl&mation under a former act is 
not sufllcienL This conclusion is 
further strengthened by the fact that 
there is a material difference in the 
requirements of the present law and 
that of 1891. By that act the con- 
ditions under which a foreign citizen 
or subject might procure the rights 
and privileges of the copyright law 
were that the foreign state or nation 
of which he was a citizen or sublect 
permit to citizens of the United 
States the benefit of copyright on 
subctantially the same basis as its 
own citizens or subjects, or that such 
foreign state or nation be a party to 
an International agreement which 
provides for reciprocity in the matter 
of copyright, by the terms of which 
agreement the United States, at its 
pleasure, might become a party 
thereto; while in the last act, to 
these conditions is added the further 
one in the alternative, that such for- 
eign country afford to citizens of the 
United States copyright protection 
substantially equal to the protection 
secured to the foreign author under 
this act, or by treaty; and, as above 
shown, with reference to the repro- 
duction of music by mechanical in- 
struments, rights similar to tho.«?e 
given by this act must be granted to 
citizens of the United States. And. 
since this last-mentioned condition 
was not in the previous laws, a proc- 
lamation thereunder by the President 
can be no evidence that it is com- 



plied with by a foreign state or na- 
tion. I am of the opinion, .therefore, 
that it was contemplated by Con- 
gress that a new inquiry should be 
made by the President with refer- 
ence to the status of American au- 
thors and proprietors under the 
copyright laws of foreign countries, 
and that publication of such finding 
should be made in order to entitle 
foreign authors and proprietors to 
the advantages of the copyright laws 
of this country." 28 Op. Atty.-Gen. 
(Wickersharti) 222. 224. 226. 

«?• 28 Op. Atty.-Gen. (Wicker- 
sham) 222; 29 Op. Atty.-Gen. (Fowl- 
er) 64, 70 [foil 28 Op. Atty.-Gen. 222]. 

[a] Mtmon for nile. — "It will be 
observed that the determination of 
the specified conditions of the for- 
eign laws and the proclamation of 
the President made with reference 
thereto does not create the right of 
foreign authors and proprietors to 
enjoy the rights and privileges of 
our copyright laws, but that such 
proclamation is only the evidence of 
the existence of the conditions under 
which those rights and privileges 
may be exercised. It is true that 
the absence of such proclamation is 
conclusive evidence that such rights 
do not exist, while, on the other 
hand, the proclamation is conclusive 
evidence that they do exist; but. 
nevertheless, the proclamation is not 
a condition precedent to the exist- 
ence of the rights themselves. There- 
fore, there is no reason why such 
f»roclamation may not be retroactive 
n its effect; ana. consequently, if a 
proclamation were made showing the 
determination of fact by the Presi- 
dent that either of the conditions re- 
quired in the statute have been com- 
piled with since a specified date, such 
proclamation would be conclusive 
evidence of that fact, and the citi- 
zens or subjects of such country 
would be entitled to avail themselves 
of our copyright laws from the date 
mentioned in the proclamation. It 
was unquestionably recognized by 
Congress that it would require some 
time for the President to make the 
proper investigation and to publish 
a proclamation of the conditions 
found: and it can not be believed 
that CJongress intended to deprive the 
citizens or subjects of a foreign state 
or nation, which had complied with 
the provisions of the statute, of the 
privileges of the American copyright 
laws while such investigation was 
pending." 28 Op. Atty.-Gen. (Wicker- 
sham) 222. 226. 

28. 29 Op. Atty.-Gen. (Fowler) 64. 

[a] Season for mle^— "An im- 
portant question, however, is whether, 
after the issuance of the proclama- 
tion on April 9, 1910. he acquired any 
remedy for an infringement upon his 
copyright between the dates men- 
tioned. As above said, there can be 
no doubt that prior to the proclama- 
tion no action could be maintained 
for an infringement, because of the 
absence of the essential evidence to 
sustain such action. But it does not 
follow that when the evidence be- 
came available it could not be used 
to maintain an action brought to 
enforce a right which had previously 
existed. For illustration, it is a fa- 
miliar law that a deed, though inad- 
missible for the want of registration, 
may yet be registered and introduced 
as evidence to sustain an action 
brought before its registration. A 
more difficult question, however, is 
whether an infringer would have an 
equitable defense to an action for 



before issuance of the presidential proclamation may 
be maintained after such proclamation has been 
made,^ provided, however, the proclamation recites 
that the reciprocal conditions *had been met at some 
date prior to the date of the proclamation; other- 
wise the proclamation speaks only from its date.^ 
The date when the reciprocal condition was actually 
met by the laws of any foreign state or nation is 
the one which should be inserted in the prodama^ 

infringement between the dates men- 
tioned, on the ground that he did not 
possess at the time of the infringe- 
ment any legitimate notice of the 
existence of the copyright. Section 
9 of the act requires that notice shall 
be affixed to each copy of the work 
or composition published, and pre- 
scribes precisely the character of 
such notice. The existence of this 
notice upon each copy certainly in- 
forms every person examining the 
same that the author or composer 
claims a right to a copyright therein, 
which embraces the claim that the 
country of which he is a citizen has 
complied with one or more of the 
reciprocal conditions specified in the 
law. Therefore, after such claim is 
made and notice thereof is given, it 
is not inequitable that anyone who 
shall undertake thereafter to infringe 
upon the rights of such author or 
composer, shall be required to do so 
at his own risk. It is practically 
impossible for the President to be 
Informed whether the conditions re- 
quired by the act have been com- 
plied with on the very day upon 
which the compliance is had. It 
must require some time, and often 
a considerable time, for the Infor- 
mation to be transmitted through 
the proper channels and for the proc- 
lamation relating thereto to be pre- 
pared and published. Hence, when 
a copyright is claimed by an alien 
author or composer in strict accord 
with the provisions of the statute, 
everyone must be aware of the fact 
that the absence of the proclamation 
is not conclusive evidence that the 
reciprocal conditions have not been 
complied with by the country of such 
alien, and any infringement in the 
meantime is made subject to the 
knowledge that the President may 
determine by proclamation there- 
after issued that compliance was 
had jprior to the infringement. I am 
of the opinion, therefore, that if a 
German citizen strictly complied 
with the provisions of the act at any 
time between July 1, 1909. and April 
9. 1910, he is not only vested with a 
copyright In his work or composition, 
but that he may maintain an action 
for any Infringement which occurred 
between said dates." 29 Op. Atty.- 
Gen. (Fowler) 64. 70. 

29. 29 Op. Atty.-Gen. (Fowler) 64. 

[a] XUnatrations of role. — (l) A 
German citizen who has strictly com- 
plied with the provisions of the 



Copyright Act at any time between 
July 1, 1909. the date on which the 
law became effective, and April 9, 
1910. the date of the proclamation 
of the president declaring that the 
citizens of Germany were entitled to 
the general privileges of that act, is 
not only vested with a copyright in 
his work or composition, but he may 
also maintain an action for any in- 
fringement which occurred between 
said dates. 29 On. Atty.-Gen, (Fowl- 
er) 64. (2) •'With reference to an 
infringement of the particular right 
specified in the proviso of section 
1 (e) between September 9, 1910, and 
December 8. 1910. the same prin- 
ciple must apply, but it will be ob- 
served that the proclamation of the 
President does not recite that this 
condition had been met prior to the 
date of the proclamation; and there- 
fore the proclamation would not 
alTord evidence sufficient for the 
maintenance of an action for in- 
fringement between said dates. It 
is apparent, therefore, that when a 
proclamation is Issued by the Presi- 
dent, the precise date upon which 
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tion.^ Nnmerons proclamations establishing re- 
ciprocal copyright relations between the United 
States and various foreign nations have been made 
from time to time.'^ * Such proclamations continue 
in force until withdrawn by new proclamations, not- 
withstanding changes in the law of the foreign 
countries to which such proclamations relate.** The 
act of 1891 frequently has been termed the "Inter- 
nationicl Copyright Act/' but this is a misnomer; 
the act in no true sense provided for an interna- 
tional copyright. The cop3rright which, in con- 
formity with its provisions, a citizen may obtain 
in a foreign country, or which a nonresident alien 
may obtain in this country, is strictly national and 
limited to the territorial limits of the sovereignty 
which grants it. Separate and independent copy- 
rights must be obtained in the several countries, in 
accordance with their respective laws. Merely the 
privilege of obtaining such copyrights is secured. 
International copyright in any real sense means more 
than this.** 

[$ 159] c. Besidenta of Hawaii, Porto Bico, and 
Philippine Islands. The application of the copyright 
laws to the outlying territorial possessions of the 
United States, particularly the Philippine Islands, 
may admit of some question, except so far as the 
law has been expressly extended to them.*^ But 
aside from this, all such territorial possessions forth- 
with on acquisition by the United States ceased to 
be foreign states or nations, and as both the act 
of 1891 and the act of 1909 extend the privilege 
of copyright to all persons irrespective of nation- 
ality, except ' ' a citizen or subject of a foreign state 
or nation" which does not grant reciprocal privi- 
leges to citizens of the United States,^ the inhabi- 



tants of such territorial possessions are entitled to 
avail themselves of the privileges of the copyright 
laws of the United States, and to receive protection 
thereunder, at least within the states of the Union." 

[i 160] d. Aflfligns. Prior to the act of 1891 
extending the privilege of copyright to aliens under 
conditions securing reciprocity, the assignee of a 
nonresident alien, although himself a citizen of the 
United States, could obtain no valid copyright by 
compliance with the requirements of the statut^ 
for obtaining their protection,*^ because his assignor 
had no right to assign.** For a like reason, even 
since the act of 1891, a citizen of a foreign country 
with which copyright relations have not been estab- 
lished by proclamation of the president cannot con- 
vey to an assignee the right to obtain a copyright " 
and this is true, although such assignee is a citizen 
of the United States,^^ or of a country with which 
international copyright relations have been estab- 
lished.^^ But an assignee of a citizen of a country 
with which copyright relations have been established 
by proclamation^^ is entitled to obtain a copyright^ 

[i 161] 2. Under EngUsh Statutes. In England 
the statute of 1911 makes a distinction between 
published and unpublished works with regard to 
the citizenship and residence of the author. In Ha 
case of published works, copyright subsists and be- 
longs to the author, provided only the work was 
"first published within such parts of His Majesty's 
dominions" to which the act extends,^ and snbjeet 
to this condition a nonresident alien author is en- 
titled to. a copyright under this statute.^ In the 
case of unpublished works, copyright subsists only 
if "the author was at the date of the making of the 
work a British subject or resident within such parts 



the foreisrn country brought Itself 
within the conditions of the act 
should be stated/' 29 Op. Atty.-Gen. 
(Fowler) 64, 71. 

30. 29 Op. Atty.-Gen. (Wicker- 
sham) 209, 210; 29 Op. Atty.-Oen. 
(Fowler) 64. 

" The date when the reciprocal 
condition was actually met by the 
laws of Cuba is the one which should 
be inserted in the proclamation. (See 
my letter to you of May 6. 1911, 29 
Opinions 64.) From the information 
contained in the letters transmitted 
to me, It docs not affirmatively ap- 
pear that this reciprocal condition 
existed prior to May 29, 1911. This 
is the date, then, to appear in the 
proclamation, unless you have or can 
obtain information showing: that 
such condition actually existed at 
an earlier day, in which event such 
earlier date is the one to be stated 
in the proclamation." 29 Op. Atty.- 
Gen. (wickersham) 209. 210. 

31. [a] Preflldential copyxiglit 
proolainatlona have been issued se- 
curing copyright privileges In the 
United States to the citizens or sub- 
jects of the following countries: 
Austria, Belgium, Chile. C^hlna, Costa 
Rica, Cuba, Denmark, France, Ger- 
many, Great Britain and her posses- 
sions, Guatemala, Honduras, Hun- 
gary, Italy, Japan. Luxemburg, Mex- 
ico. Netherlands (Holland) and pos- 
sessions, Nicaragua, Norway, Portu- 
gal, Salvador, Spain, Sweden, Switz- 
erland, and Tunis. See infra 8 454. 

32. Chappell v. Fields. 210 Fed. 
864. 127 CXJA 448. 

[a] Bui* applied to Brltlsli Copy- 
xlglit Aet of 1911^— "April 9, 1910. 
President Taft issued a proclamation 
stating that citizens of Great Brit- 
ain are entitled to the benefit of our 
copyright law. with an exception not 
material in this case. This procla- 
mation is conclusive evidence of the 
fact that Great Britain at that date 
gave our citizens the benefit of her 
copyright laws on substantially the 



same basis as to her own citizens, 
and the courts have no right to re- 
view it. Since that time Great Brit- 
ain has made changes in her own 
law which the defendants say result 
in a denial to our citizens of sub- 
stantially the same rights as her 
own citizens enjoy, and insist that 
the court should determine this 
question and act accordingly. Con- 
gress, in our opinion, has confided 
the whole subject to the Executive 
exclusively. The President is re- 

?uired, by proclamation, to determine 
rom time to time, as the purposes of 
the act may require, the existence 
of these reciprocal conditions. As 
no proclamation has been made since 
that of April 9, 1910, we are bound 
to presume that in the opinion of 
the Executive these conditions do 
still exist" C!happell v. Fields, 210 
Fed. a64, 866, 127 CCA 448. 

3a See infra 9 453. 

84. See supra 68 72-76. 

35. See supra 9 158. 

Se. 25 Op. Atty.-Gen. (Moody) 179 
[overr on this point 22 Op. Atty.-Gen. 
(Griggsi 268]. 

37. west Pub. Co. v. EJdward 
Thompson Co., 176 Fed. 883, 100 CCA 
303 [mod 169 Fed. 8831; Fraser v. 
Yack, 116 Fed. 286, 53 CCA 563; 
Tuengling v. Schlle. 12 Fed. 97, 20 
Blatchf. 462; Keene ▼. Wheatley, 14 
F. Cas. No. 7.644. 

[a] Statut* coBStmodw— Congress, 
in the revision of the Copyright Act 
of 1870, did not intend any reversal 
or change of its infiexible policy, 
ever since the act of 1790, of protect- 
ing only native or resident authors 
and artists, and that the word "pro- 
prietor," in 9 86 of th« act of 1870, 
and in 9 4962 of the Revised Statutes, 
must be construed in the limited 
and restricted sense in wh^ch it hAs 
been used in every act from that of 
1790 downward, namely, as the legal 
representative of a right derived 
from a native resident author or ar- 
tist. Tuengling y. Schile. 12 Fed. 97. 



20 Blatchf. 462. 

38. See supra 9 164. 

89. Bong V. Alfred S. Campbell 
Art Co., 214 U. S. 286. 29 SCt 628. H 
L. ed. 979. 16 AnnCas 1126 [alT 155 
Fed. 116, 83 CCA 676]. 

"It has been held that when a 
person is the author or proprietor ox 
a painting, and has the right under 
•our statute to secure a copyright on 
the same, he may separate the two. 
selling the right to take out a copy- 
right to one person, while he him- 
self retains the original painting, or 
sells it. without copyright privileges, 
to another person. We know of no 
authority which holds that when a 
person is the author or owner of a 
painting, but has no right under our 
statutes to secure a copyright here, 
he may nevertheless, while retaining 
the painting, convey to some one else 
what he does not own himself. vi&> 
the right to take out copyright In 
the absence of controlling authority 
we are unwilling so to hold, beliav- 
ing that such a construction would 
be Judicial legislation defeating the 
very object which Congress, by the 
thirteenth section above cited, souglit 
to obtain." Bong v. Alfred S. Camp- 
bell Art Co.. 166 Fed. 116. 83 CCA 
676 raff 214 U. S. 286, 29 SCt 628. 53 
L. ed. 979, 16 AnnCas 1126]. 

«0. Bong V. Alfred S. Campbell 
Art Co., 214 U. S. 236. 29 SCt 628. 
63 L. ed. 979, 16 AnnCas 1126. ^ „ 

41. Bong V. Alfred S. Campbel] 
Art Co., 166 Fed. 116. 83 CCA 67« 
[aff 214 U. S. 286, 29 SCt 628, 58 U 
ed. 979, 16 AnnCas 1126]. 

48. Por ll«t of suoli oooAtilM see 
supra 9 168 note 31. 

43. American Tobacco Co- „li 
Werckmeister, 207 V. S. 284, 28 SCt 
72. 62 L. ed. 208. 12 AnnCas M5. 
Werckmeister v. Pierce, etc., Mik. 
Co.. 63 Fed. 446 [rev 72 Fed. 64, W 
CCA 4313; Werckmeister v. American 
Lith. Co., 142 Fed. 827. ^^ , , ,,, 

44. St. 1 & 2 Geo. V c 46 9 1 ^"• 

45. See infra 9 221. 
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of His Majesty's dominions as aforesaid/'^ Until 
this statute was enacted, it was still doubtful and 
unsettled whether or not an author must be a 
British subject, or a resident within the British 
dominions at the time of publication in order to be 
entitled to copyright under the general copyright 
statutes/^ The cases are confused and conflicting; 
some of them arose under the statute of Anne and 
some under that of Victoria, but there is no sound 
ground for distinction based on the wording of 
the statutes. The weight of authority supports the 
view that a nonresident foreigner could not acquire 
copyright under the general copyright law,^ al- 
though there is strong authority to the contrary,^* 
and copyright relations were established with the 



United States on the basis of the latter view.^ 
Under the view that a nonresident foreigner, al- 
though first publishing in England, was not enti- 
tled to copyright, a British subject to whom such 
work was assigned likewise could obtain no copy- 
right,*^^ the rule being the same in this respect as 
under the American statute.^'* Under the other view, 
a British assignee of a nonresident foreigner ac- 
quired copyright by first publication within the 
British dominions.*^^ Subjects, whether resident or 
nonresident at the time of publication, were enti- 
tled to copyright ;** and mere temporary residence, 
in the case of a foreigner, was sufficient to support 
the copyright." Under the international copyright 
acts, provision has been made for securing the 



46. St. 1 & 2 Geo. V c 46 { 1 (1). 
See also Infra 9 222. 

"In the case of a work first pub- 
lished in such dominions, therefore, 
no distinction is made in the rigrht 
to copyright between a British and a 
foreign author, nor In the case of an 
unpublished work, if, when the work 
was made or during a substantial 
part of that period, the author was a 
British subject or domiciled in such 
part to which the Copyright Act, 
1911 (1 & 2 Geo. 6, c. 46), extends or 
is extended by Order in Council." 
Halsbury L*. Kng. Suppl. (1917) p 366. 

47. Jefferys v. Boosey, 4 H. L. 
Cas. 815, 10 Reprint 681; MacGllli- 
vray Copyright p 42 (where, as late 
as 1902. the author said: "It must 
still be considered doubtful whether 
or not the author of a book must be 
a British subject, or at least resi- 
dent within the British dominions at 
the time of publication. This point 
is the subject of a considerable oody 
of case law under the statute of 
Anne; but there has been no definite 
and authoritative decision uhder the 
statute of Victoria'*). 

Jefferys v. Boosey, 4 H. L. 



Ca.s. 815, 10 Reprint 681 [rev 6 Exch. 
58 €. 165 Reprint 6751 (holding that, 
if the foreign author is not within 
the country at the time of publica- 
tion, he is not within the protection 
of the statute of Anne); No.vello v. 
Ja.mes, 4 De G. M. & G. 876, 54 
EmgCh 686, 43 Reprint 1111; Boosey 
V. Purday. 4 Exch. 145, 154 Reprint 
1159; Guichard v. Mori, 9 L. J. 
Ch. O. S. 227; D'AImalne v. 
Boosey, 4 L. J. Exch. 21; Chap- 
pell V. Purday. 14 M. & W. 808. 
158 Reprint 491; Geissendorfer v. 
Mendelssohn, 13 T. L. R. 91 (which, 
however, was decided before the 
Additional Act of Paris, 1896, came 
into operation). See Routledge v. 
Low, L.. R. 3 H. L. 100, 113 (where 
Lords Cranworth and CHielmsford 
took this view, disagreeing with 
Lords Cairns and Westbury on this 
point. Lord Cranworth saying: "I 
liave DO hesitation in concurring with 
my noble and learned friend in think- 
ing that the decree below was right. 
I find it difficult to concur with him 
in the opinion that the present stat- 
ute extends its protection to all 
forelgrners wherever • they may be 
resident, without saying that the case 
of Jefferys v. Boosey, 4 H. L. Cas. 
815. 10 Reprint Q81 is not good law — 
a conclusion at which I should be 
very unwilling to come as to any 
case ■ decided in this House, more 
especially as to one so elaborately 
considered as that of Jefferys v. 
Boosey, supra. That case, as my 
noble friend has pointed out, was de- 
cided, not on the construction of the 
Act of the 5 & 6 Vict. c. 45. but on 
the old statute of Queen Anne; but I 
own I do not, as at. present advised, 
see any difference between the two 
statutes so far as relates to the sub- 
ject of the residence of foreign 
authors"). 

'TJpon the whole, then, we think 
It doubtful whether a foreigner not 

(13 C. J.--34] 



resident here can have an English 
copyright at all; and we thinic he 
certainly cannot, if he has first pub- 
lished his work abroad before any 
publication in England.'* Chappell v. 
Purday, 14 M. & W. 308. 321, 163 Re- 
print 491. 

[a] The leading ctLU%9 on this sub- 
ject are Jefferys v. Boosey, 4 H. L. 
Cas. 816. 10 Reprint 681 [rev 6 ESxch. 
580. 156 Reprint 676]: Routledge v. 
Low, L. R. 8 H. L. 100. 

40. Boosey v. Davidson, 13 Q. B. 
257, 66 ECL 257, 116 Reprint 1261; 
Cocks V. Purday, 5 C. B. 860, 57 ECL 
860. 136 Reprint 1118; Bach v. Long- 
man, Cowp. 628. 98 Reprint 1274; 
Buxton V. James, 5 De G. & Sm. 80, 64 
Reprint 1027; Ollendorff v. Black. 
4 De G. & Sm. 209, 64 Reprint 801; 
Liebler v. Harklns, (N. S.) 1 EastLR 
157; Boosey v. Jefferys. 6 Exch. 680. 
166 Reprint 676 [rev 4 H. L. Cas. 
815, 10 Reprint 681]; Guichard v. 
Mori. 9 L. J. Ch. O. S. 227; D'AImalne 
V. Boosey, 4 L. J. Exch. 21; Bentley 
V. Foster, 10 Sim. 829, 16 EngrCh 829. 
69 Reprint 641; Life Pub. Co. v. Rose 
Pub. (5o.. 12 Ont. L. 886. 394, 8 OntWR 
28. 7 OntWR 837. 

•The reasoning in these judgments 
convinces me, after a careful perusal 
of the two Acts, that the present 
Copyright Act does extend protection 
to the production of foreign authors 
wheresoever resident, assuming that 
there is a first or contemporaneous 
publication within the Empire, and I 
therefore adopt the view that Jef- 
ferys V. Boosey, 4 H. L. Cas. 816, 10 
Reprint 681 is not a binding author- 
ity on this point under the present 
Act." Life Pub. Co. v. Rose Pub. Co.. 
supra (per Teetzel, J.). 

"It appears to us. then, upon the 
authorities, as well as upon principle, 
that an alien amy, the author of a 
work of which he is also the first 
publisher in England, and which has 
not been made publici juris by a 
previous publication elsewhere, has 
a copyright in that work, whether it 
be composed in this country or 
abroad." Cocks v. Purday, 5 C. B. 
860, 884, 57 ECL 860, 136 Reprint 
1118 (per Wilde, C. J.). 

60. Life Pub. Co. v. Rose Pub. Co.. 
12 Ont. L. 386, 8 OntWR 28, 7 OntWR 
837; Presidential Proclamation of 
July 1, 1891, 27 U. S. St. at L. 981 
(reciting that "satisfactory ofilcial 
assurances" had been given that in 
"Great Britain and the British pos- 
sessions" the law permits to citizens 
of the United States the benefit of 
copyright on substantially the same 
basis as to the citizens of that 
country). 

"After the passing of the CHiace 
Act (1891) in the United States, the 
law officers of the Crown in England 
were consulted by the American law 
officers, and they advised that an 
American author could acquire copy- 
right in his work by simultaneous 
publication in this country and 
America, even although he was not 
at any time resident within the 
British dominions. Consequently on 
that advice the President of the 
United States proclaimed Great 



Britain as one of the countries which 
gave by their law reciprocal rights to 
American authors; and English au- 
thors are thereby entitled to acquire 
copyright in the United States. It 
would certainly be . most unsatisfac- 
tory if the law of England were now 
to be declared contrary to the advice 
then given by our law officers, but it 
cannot be sai4 that this should In- 
fiuence our Courts if their decision 
on the point was called for." Mac- 
GiUlvray CJopyright p 45. 

"Boosey v. Purday, [80 Rev. Rep. 
496] decided that under the older 
Acts a foreigner not resident within 
the jurisdiction could not acquire 
copyright by publication in the 
United Kingdom. It is understood, 
on the strength of very weighty 
dicta in the House of Lords, that 
under the Act of 1842 the law is 
otherwise; and on the faith of its be- 
ing so British authors enjoy the re- 
ciprocal privilege of copyright — sub- 
ject to - printing from American-set 
type — ^by first or simultaneous pub- 
lication in the United States." Per 
Sir Frederick Pollock in preface to 
80 Revised Reports. 

[a] The Importaace of tills qnea- 
tioa now lies in the fact that to ob- 
tain protection In Canada citizens of 
the united States must copyright 
their works in England under the 
former imperial statutes. See supra 
I 78. 

61. Boosey v. Purday, 4 Exch. 146. 
154 Reprint 1159. 

"We should therefore conclude, 
upon the construction of the statutes 
alone, that a foreign author, or the 
iissignee of a foreign author, whether 
a British subject or not. had no copy- 
right in England, and no right of ac- 
tion on the ground of any piracy of 
his work committed in the British 
territories." Chappell v. Purday. 14 
M. A W. 308. 818. 158 Reprint 491. 

60. See supra 9 160. 

68. D'AImalne v. Boosey, 4 L. J. 
CiXch. 21; Life Pub. Co. v. Rose Pub. 
Co., 12 Ont. L. 886, 8 OntWR 28, 7 
OntWR 337. 

64i Jefferys v. Boosey, 4 H. L. 
Cas. 815. 10 Reprint 681 [rev 6 Exch. 
680, 155 Reprint 675]; Bouclcault v. 
Delafield. 1 Hem. & M. 597, 71 Re- 
print 261. 

6& Routledge v. Low, L. R. 3 H. 
L. 100 (holding that residence of a 
foreign author for only a few days 
and for the express purpose of ac- 
quiring a copyright . was sufficient 
under 5 & 6 Vict, c 45); Low v. Ward, 
L. R. 6 Eq. 415, 418 (where Oliver 
Wendell Holmes went to Montreal, 
Canada, and remained there pending 
publication of his "Guardian Angel" 
in London, thereby obtaining a valid 
British copyright). 

-**1 have not the slightest doubt 
about this case. It Is settled by Low 
V. Routledge, L. R. 1 Ch. 42 [app 
dlsm L. R. 3 H. L. 100] that an 
American who chooses to go across 
the frontier into Canada, and then 

Sublishes his work in the United 
kingdom, acquires exactly the same 
rights as if he had been a British 
subject." Low v. Ward, supra. 
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benefits of British copyright to foreigners on terms 
of reciprocity.** 

[$ 162] 3« Under Canadian Statutes.^^ The 
Canadian copyright statutes give copyright to any 
person domiciled in Canada^ or in any part of the 
British dominions, or who is a citizen of any country 
having an international copyright treaty with the 
United Kingdom.*® There may be some question 
whether this includes citizens of the United States.*^ 
Works copyrighted in the United Elingdom are also 
entitled to copyright under the Canadian statute 
regardless of citizenship or domicile.^ 

[$ 163] H. Law Seports. If it were possible 
to secure a copyright in the opinions of the court 
or other parts of a law report prepared by the 
judges,*^ it would seem that such copyright might 
be secured for the state as being the proprietor.*^ 
It is clear that a reporter can have no copyright 
either in the opinions delivered by the court,*® or 
in the statement of facts or syllabi prepared by the 
judges;** nor can the judges confer any such right,** 



or themselves secure copyright in such matter.^ 

Original woric of reporter. The question as to 
who may secure the copyright which may be had 
in law reports covering the original work of the 
reporter depends, first, on whether they are pre- 
pared by an unofficial or official reporter and, if by 
an official reporter, then on the terms of the statutes 
which provide for their publication.*^ When re- 
ports of cases decided by the courts are the result 
of private enterprise, there is no question but that 
the reporter, although he can have no copyright in 
the opinions or other parts of the reports which are 
prepared by the ju^es, can secure a Copyright 
which win protect all those parts which are the 
result of his own labor.** It has been argued that, 
where the reports are prepared by an official reporter 
to whom the government which creates the court 
of which he is made reporter pays a salary, then 
whatever property there is in the labors of the re- 
porter belongs to the state and not to him, and that 
he cannot secure any copyright in the reports.* 



66. See infra { 463. 

67. See also supra I 77 et seq. 

68. Rev. St (1906) c 70; Rev. St 
(1886) c 62; Prowde v. Parrish. 27 
Ont. 628; Angrlo-Canadian Music Pub. 
Assoc. V. Winnifrith. 15 Ont 164. 167. 

"A British or Canadian author, or 
the citlsen of any countrv having a 
copyright treaty with the United 
Kingdom, may assign to a foreigner 
his right to obtain copyright, and the 
rights of the foreign ajssignee will be 
protected. If the plaintiffs are to be 
treated as the authors of the com- 
positions, then they are domiciled in 
London. England, where their head 
office is; and that is certainly .a part 
of the British possessions within the 
meaning of the Act In either case 
the plaintiffs are entitled to the sole 
and exclusive right of publishing and 
vending the works in question in 
Canada.*' Anglo-Canadian Music Pub. 
Assoc. V. Winnifrith, supra. 

[a] A resident in Sngland is en- 
titled to obtain copyright under the 
Canadian statute, as England is part 
of the British possessions, notwith- 
standing the Interpretation Act of 
1889 provided that such term shall be 
construed as exclusive of the United 
Kingdom. Frowde v. Parrish, 27 
Ont 526. 

69. Times v. Mail Printing Co., 14 
OntWR 627; Copinger Copyright (5th 
ed) p 839 note (b). 

"The enactment of the United 
States Copyright Act of 1891 and the 
consequent establishment of copy- 
right relations between the United 
States -and Great Britain, was re- 
garded by the Omadian government 
as greatly Increasing the disad- 
vantages of Canada's position inas- 
much as her authors could not ob- 
tain protection under that act ex- 
cept by setting up their works in 
type within the limits of the United 
States, while American authors could 
automatically secure copyright in 
Canada by merely publishing in the 
United Kingdom, and British au- 
thors, in contracting with American 
publishers for reprinting and selling 
their books in the United States 
would probably * throw Canada into 
the bargain rather than treat sepa- 
rately with a C!anadian publisher. 
They were not disposed to construe 
the arrangement with the United 
States as an 'international copyright 
treaty* within the meaning of the 
Canadian act and this brought a re- 
monstrance from the United States 
government as being inconsistent 
with the assurance given by Lord 
Salisbury that the law of copyright 
in force in all British possessions 
permitted to citizens of the United 
States the benefit of copyright on 
substantially the same basis as to 
British subjects, on the strength of 



which the President's proclamation 
in favor of Great Britain and her 
possessions had been issued. The 
Foreign Office replied that the incon- 
sistency complained of was more ap- 
parent than real, for by first or 
simultaneous publication in Great 
Britain and registration at Station- 
ers' Hall in London a citizen of the 
United States could under the Eng- 
lish law secure copyright effective 
in Canada as in every part of the 
British dominions, and could then 
take action also under the Canadian 
act if this privilege should appear to 
present any additional advantages. 
Stationers' Hall is still open for 
regristration in case It is desired to 
take any action in Canada by virtue 
of a British copyright although such 
registration is no longer required for 
copyright within the United King- 
dom.'* Copyright in C!anada. 49 Am 
LRev 676. 679. 

00. The Times v. The Mail Print- 
ing Co., 14 OntWR 627, 629. 

"Another question is whether un- 
der section eight Commander Peary 
would not be entitled in Canada to 
copyright because he is not domiciled 
in (^nada, as required by section 
four, and is not a citizen of a country 
having a treaty with Canada, as re- 
quired by that Act. But Mr. Rowell's 
argument is, I think, a strong one, 
that inasmuch as the copyright is 
subsisting in England, either in The 
Times of Commander Peary, or in 
Commander Peary alone, it comes 
under the section which enacts that 
when copyright subsists in the 
United Kingdom, and is not secured 
under any Act here, it shall, when 
printed and published, or reprinted 
and republished, be entitled to copy- 
right under this Act" The Times v. 
The Mail Printing Co., supra. 

61. Am snbjeot of eajfiTxlglit see 
supra i 134. 

62. Gould V. Banks, 53 Conn. 415. 
2 A 886. 55 AmR 143. See Banks v. 
West Pub. Co.. 27 Fed. 60 (question 
discussed but not decided). 

63. Callaghan v. Myers, 128 U. S. 
617. 9 set 177. 32 L. ed. 547; Banks v. 
Manchester. 128 U. S. 244, 9 SCt 86, 
32 L. ed. 426 [aff 23 Fed. 143]; 
Wheaton v. Peters. 8 Pet. (U. S.) 691. 
8 L. ed. 1055; West Pub. Co. v. Ed- 
ward Thompson Co., 169 Fed. 833 
[mod on other grounds 176 Fed. 833. 
100 CCA 3031; West Pub. Co. v. 
Lawyers' Co-op. Pub. Co., 64 Fed. 360, 
25 LRA 441 [rev on other grounds 
79 Fed. 756. 25 CCA 648, 35 LRA 
400]; State v. Gould. 34 Fed. 319; 
Banks v. Manchester, 23 Fed. 143 [aff 
128 U. S. 244. 9 SCt 36. 82 L. ed. 425]: 
Myers v. Callaghan, 5 Fed. 726. 10 
Biss. 139, 20 Fed. 441; C%ase v. Sea- 
born, 10 F. Cas. No. 2,628, 4 Cliff. 306; 
Gould v. Hastings, 10 F. Cas. No. 



6.639; Little v. Gould. 16 F. Cas. No. 
8.394. 2 Blatchf. 166. 16 F. Caa 
No. 8,396, 2 Blatchf. S62; Banks v. 
Manchester. 2 Del. Co. (Pa.) 372. 

64. Banks v. Manchester, 128 U. 
S. 244. 9 SCt 36. 32 L. ed. 426 [afl 83 
Fed. 143]; West Pub. Co. v. Lawyers* 
Co-op. Pub. Co.. 64 Fed. 360. 26 LRA 
441 [rev on other grounds 79 Fed. 
756, 26 CCA 648. 86 LRA 4001. 

66. Banks v. Manchester. 128 U. S. 
244. 9 SCt 36, 32 L. ed. 426; Wheaton 
V. Peters. 8 Pet (U. S.) 691. 8 L. ed. 
1056. 

66. Banks v. Manchester. 128 U. 
S. 244. 263, 9 SCt 36. 82 L. ed. 426 
[aff 23 Fed. 1431; Wheaton v. Peters. 
8 Pet (U. S.) 591. 8 L. ed. 1056. See 
also State's Ability to Copyright JQ- 
dicial Opinions, 36 CentrLJ 257. 

"In no proper sense can the Judge 
who, in his Judicial capacity, pre- 
pares the opinion or decision, the 
statement of the case and the sylla- 
bus or head note, be regarded as their 
author or their proprietor, in the 
sense of S 4952, so as to be able to 
confer any title by assignment on 
the State, sufficient to authorise It to 
take a copyright for such matter, 
under that section, as the assignee 
of the author or proprietor. Juogea 
as Is well understood, receive from 
the public treasury a stated annual 
salary, fixed by law, and can them- 
selves have no pecuniary Interest or 
proprietorship, as against the public 
at large, in the fruits of their Judi- 
cial labors. This extends to what- 
ever work they perform in their ca- 
pacity as Judges, and as well to the 
statements of cases and head notes 
prepared by them as such, as to the 
opinions and decisions themselves. 
Banks v. Manchester, supra. 

67. Callaghan v. Myers, 128 U. S. 
617, 9 SCt 177. 32 L. ed. 647. See Lit- 
tle V. Hall. 18 How. (U. S.) 186. 15 
L. ed. 328 (where, under the statutes 
of New York, the copyright of the 
New York court of appeals reports 
was taken in the name of the secre- 
tary of state for the benefit of the 
state). 

68. ' Little V. Hall, 18 How. (U. S.) 
166, 16 L. ed. 328; Paige v. Banks, 
13 Wall. (U. S.) 608. 20 L. ed. 709; 
West Pub. Co. V. Lawyers' Co-op. 
Pub. Co., 64 Fed. 441 [rev on other 
grounds 79 Fed. 766. 26 CCA 648. S5 
LRA 400] ; Chase v. Sanborn. 6 F. Cas. 
No. 2.628. 4 Cliff. 306; Farmer v. W- 
vert Lith., etc., Co.. 8 F. Cas. Na 
4.651; Gray v. Russell, 10 F. C:as. No. 
6,728. 1 Story 11. ^ . ,^, 

Orown oovyzlgiLt see infra § 164. 

66. Myers v. Callaghan, 6 Fea- 
726; Little v. Gould, 16 F. CUis. No. 
8,39i. 2 Blatchf. 166. .. 

BniBloyar or amslQjM see supra ft 
1497162. 
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But this is not the view which has been taken by 
the eonrts; it is, on the contrary, held that a re- 
porter, even though he may be a sworn public offi- 
cer who receives a fixed salary for his labors, may, 
in the absence of legislation exhibiting a contrary 
intention, secure a copyright in those parts of his 
reports, such as headnotes, statements of facts, 
abridgments of the arguments of counsel, footnotes, 
etc., which are prepared by him/® It is, however, 
competent for the government to contract with the 
reporter that the copyright in such matter shall 
vest in itself." 

[i 164] I. Crown Oopyright. Growing out of its 
ancient prerogative control over printing/* the 
erown, in England, claimed the exclusive right to 
print certain works, including the Bible, the Book 
of Common Prayer, Acts of Parliament^ Year Books, 
law books, Latin gprammars, government publica- 
tions, and almanacs.^^ This prerogative right is a 
perpetual copyright/* The prerogative claim to 
mofit of its original subjects has long since been 
sabstantially abandoned, but it has always been 
maintained, and still exists, in the Authorized 
Version of the Bible, and in the Book of Common 
Prayer/* The right to print these works has been 
granted by patents to the universities of Oxford and 
Cambridge, and to the king's printer/® In practice 
no objection has ever been made to an unauthorized 



printing of the Bible with bona fide annotations,^ 
but such notes must be bona fide, substantial, and 
not merely illusory." The Hebrew Bible, the Greek 
Testament, and the Septuagint are within the public 
domain; and any person is entitled to print and 
publish such works without restriction." Any per- 
son may translate any part of the Bible from the 
original text, and obtain a copyright in his trans- 
lation.^ Aside from its prerogative rights, the 
crown, or the assignee of the crown, has the same 
capacity of acquiring copyright as a private indi- 
vidual. If a servant of the crown, in the course of 
his duty for which he is paid, composes any docu- 
ment, or if a person is specially employed and paid 
by the crown for the purpose of composing any 
document, the copyright in the literary composition 
belongs to the crown, as it would in the case of a 
private employer/^ By the Copyright Act of 1911, 
crown copyright in then existing works was left 
unaflfected ;** but it was provided that, without preju- 
dice to such rights, the copyright in any work pre- 
pared or published by, or under, the direction or 
control of the government shall vest in the crown 
and endure for a term of fifty years from the date 
of first publication.** The practice to be followed 
with regard to crown copyright in government pub- 
lications has been prescribed in two treasury minutes 
sununarized below.*^ In accordance with these 



ffk, Oallasrhan ▼. Myers. 128 U. S. 
617, 9 set 177, S2 L. ed. 547; Gray v. 
Russell, 10 F. Cas. No. 6,728, 1 Story 
(U. S.) 11 (where Story, J., reviewed 
Wheaton v. Peters, 8 Pet. (U. S.) 
591, 8 L.. ed. 1066); Lewis v. FuUar- 
ton, 2 Bear. 8, 17 EnrCh 6, 48 Re- 
print 1Q80; Sweet v. Benninsr, 16 C. 
B. 459, 81 ECL 469, 189 HepHnt 838; 
Cary v. Lonerman, 1 East 868 and 
note, 102 Reprint 138, 7 ERC 78; 
Hodgres V. Welsh, 2 Ir. Eq. 266; Jar- 
rold V. Houlston, 3 Kay & J. 708, 69 
Reprint 1294; Saunders v. Smith, 3 
Uyl. & C. 711, 14 EnsCh 711, 40 Re- 
print 1100; Mawman v. Tegrg, 2 Russ. 
S86. 3 EnffCh 886. 38 Reprint 380; 
Butterwortn v. Robinson, 6 Ves. Jr. 
709, 31 Reprint 817. 

[a] BMMm for rolew— "Althoufli 
there can be no copyright In the 
opinions of the Judges, or in the 
work done by them in their official 
capacity as judges, Banks v. Man- 
chester, 128 U. S. 244. 9 SCt 86. 32 
L. ed. 426, yet there is no ground of 
public policy on which a reporter 
who prepares a volume of law re- 
ports, of the character of those in 
this case, can, in the absence of a 
prohibitory statute, be debarred from 
obtaining a copyright for the volume, 
which will cover the matter which is 
the result of his intellectual labor. 
In the present case there was no 
legislation of the State of Illinois 
which forbade the obtaining of such 
a copyright- by Mr. Freeman, or 
which directed that the proprietary 
right which would exist in him 
should pass to the State of Illinois, 
or that the copyright should be taken 
out for or in the name of the State, 
w the assignee of such proprietary 
right. Even though a reporter may 
he a sworn public officer, appointed 
hy the authority of the government 
which creates the court of which he 
Ja made the reporter^ and even 
though he may be paid a fixed salary 
Tor his labors, yet, in the absence 
of any inhibition forbidding him to 
Jake a copyright for that which is 
the lawful subject of copyright in 
him, or reserving a copyright to the 
sovemment as the assignee of his 
J'ork. he is not deprived of the privl- 
»«ge of taking out a copyright, which 
would otherwise exist. There is, in 
BUch case, a tacit assent by the gov- 
jniment to his exercising such privi- 
lege. The universal practical con- 
struction has been that such right 



exists, unless it Is affirmatively for^ 
bidden or taken away; and the right 
has been exercised by numerous re- 
porters, officially appointed, made 
sworn public officers, and paid a sal- 
ary under the governments both of 
States and of the United States." 
Callaghan v. Myers. 128 U. S. 617, 
647. 9 SCt 177, 32 U ed- 647. 

71. Banks v. West Pub. Ck)., 27 
Fed. 60; Little v. Gould, 15 F. Cas. 
No. 8.394, 2 Blatchf. 165, 15 F. Cas. 
No. 8,396, 2 Blatchf. 362. 

[a] SlvstefrtlOB^— A copyright in 
the original work of a state reporter 
of Judicial decisions who is paid a 
salary for such work may be taken 
in the name of the secretary of state, 
for the benefit of the people, and the 
exclusive right of publishing such 
copyrighted matter may be vested 
in a publisher under contract with 
the state. Little v. Gould, 15 F. Cas. 
No. 8.394. 2 Blatchf. 165, 16 F. Cas. 
No. 8.396, 2 Blatchf. 362. 

72. See supra 9 85. 

73. Eyre v. Caman, 8 Bacon Abr. 
144; Manners v. Blair. 3 Bligh N. S. 
391, 4 Reprint 1379: Millar v. Tay- 
lor. 4 Burr. 2303, 2329. 98 Reprint 
201; Donaldson v. Beckett, 2 Bro. P. C. 
129, 1 Reprint 837 [cit Millar v. Tay- 
lor, 4 Burr. 2303, 2408, 98 Reprint 201]; 
B€U=dcett V. Cambridge Univ., 2 Burr. 
661. 97 Reprint 499, W. Bl. 105. 96 
Reprint 159; Stationers* Co. v. Part- 
ridge, 10 Mod. 106, 88 Reprint 647; 
Grierson v. Jackson, Ridg. L. & S. 304 ; 
Roper v. Streater [cit Company or 
Stationers v. Parker. Skin. 233, 234. 
90 Reprint 107]; Nicol v. Stockdale, 
3 Swanst. 687. 36 Reprint 1023; Hill 
V. Oxford Univ., 1 Vern. 276; Qumey 
V. Longman, 13 Ves. Jr. 508, 33 Re- 
print 879: Oxford, etc., Univ. v. Rich- 
ardson, 6 Ves. Jr. 689, 31 Reprint 
1260. See Banks v. West Pub. Co., 27 
Fed. 50; Copinger Copyright (5th ed) 
p 280; MacGi 11 ivray Copyright p 59; 
3 Encyclopeedia L. Bng. 622. 

74. MacGillivray Copyright p 60. 
"There is no limit to the duration 

of Crown copyright." 3 Encyclo- 
paedia L. Eng. 623. 

78. MacGillivray Copyright p 59. 
And see cases supra note 73. 

[a] Xrfbw reports have long been 
the subject of private copyright in 
England. See supra S 183. 

[b] Beports of Judiotal proceed- 
ings before house of lords^— (1) The 
house of lords claims exclusive right 
to appoint a publisher of Judicial 



proceedings before itself. This claim 
was recognised in Bathurst v. Kears- 
ley. Easter Term (1776), and an in- 
junction was granted to restrain the 
publication of the trial of the Duch- 
ess of Kingston. See Gurney v. 
Longman, 13 Ves. Jr. 493, 33 Reprint 
379. (2) On the authority of this 
precedent. Lord Erskine granted an 
injunction until the hearing to re- 
strain the publication of Lord Mel- 
ville's trial. Gurney v. Longman, 18 
Ves. Jr. 493. 33 Reprint 379. 

7tt. Millar v. Taylor. 4 Burr. 2308, 
98 Reprint 201; Baskett v. Cambridge 
Univ., 2 Burr. 661. 97 Reprint 499. W. 
Bl. 105, 96 Reprint 69; Oxford, etc., 
Univ. V. Gill, 48 Sol. J. 570 (infringe- 
ment of Bible enjoined); In re Red 
Letter New Testament (Authorized 
Version), 17 T. L. R. 1; Hill v. Ox- 
ford Univ., 1 Vern. 275; Oxford, etc., 
Univ. V. Richardson, 6 Ves. Jr. 689. 
31 Reprint 1260; 3 Encyclopsedia L. 
Eng. 622; 8 Halsbury L. Eng. p 173 
par 406. 

[a] Bzponglng entnr^— ^he court, 
on the application of the queen's 
printers, expunged from the register 
of copyrights an entry whereby a. 
foreigner was registered as the pro- 
prietor of the copyright in a book 
entitled "The Red Letter New Testa- 
ment (Authorized Version)." In re* 
Red Letter New Testament (Author- 
ized Version), 17 T. L. R. 1. 

77. Copinger Copyright (5th ed> 
p 281; MacGillivray Copyright p 60; 
3 Encyclopaedia L. Eng. 622. 

78. Baskett v. Cambridge Univ., 2 
Burr. 661. 97 Reprint 499, W. Bl. 105, 
96 Reprint 59; Baskett v. Cunning- 
ham, W. Bl. 370, 96 Reprint 208. 

79. 8 Halsbury L. Eng. p 174 par 406. 

80. Copinger Copyright (5th ed) 
p 281. 

81. 8 Halsbury L. Eng. p 172 par 
405. 

Bmploy«r and amploxe* see supra 
S 152. 

88. St. 1 & 2 Geo. V c 46 I 18. 

83. St. 1 & 2 Geo. V c 46 8 18. 

84b [a] The Treasury ICInnta of 
Aug. 31, 1887, divided government 
publications into the following seven 
classes, namely: (1) Reports of se- 
lect committees of the two houses of 
parliament or of royal commissions. 
(2) Papers required by statute to be 
laid before parliament, for example, 
orders in council, rules made by gov- 
ernment departments, accounts, re- 
ports of government inspectors. (9) 
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mimites, since August 31, 1887, a notice of reserva- 
tion of the crown copjrright is to be inserted in the 
title page where the government desires to enforce 
the copyright.^ The right to publish acts of par- 
liament is subject to the restriction that they must 
not purport to be published by authority, except 
when published under the authority of the govern- 
ment.^ 

[$ 165] J. University Oopyxight. In England, 
by special statute enacted in consequence of the 
decision that the effect of the statute of Anne was 
to destroy perpetual common-law copyright in pub- 
lished books,®'^ the two universities of Oxford and 
Cambridge, the four universities of Scotland, each 
college and house of learning at the universities of 
Oxford and Cambridge, Trinity College, Dublin, and 
the colleges of Eton, Westminster, and Winchester, 
were given the exclusive right of printing all such 
books as had been or should be bequeathed or given 
to them, or in trust for them, by the authors 
thereof, or by their representatives. This right was 
perpetual unless it was given or bequeathed for a 
limited period.®^ Such exclusive right was given on 



condition that it should endure only so long as the 
books or copies belonging to such universities or 
colleges should be printed exclusively at their own 
printing presses, within their universities or col- 
leges respectively, and for their sole benefit and 
advantage.^'' The Copyright Act of 1842 preserved 
and continued the rights of such colleges and uni- 
versities.®** These university copyright acts are re- 
pealed by the Copyright Act of 1911,*^ so that no 
new perpetual copyrights may be acquired by such 
universities, but existing vested copyrights are ex- 
pressly preserved.®^ There were but few such copy- 
rights to be preserved.** 

[$ 166] E. British Phannacopoeia. In England 
the exclusive right of publishing, printing,. and sell- 
ing the British PharmacopoBia, subject to price r^a- 
lation by the treasury, is vested in the General 
Council of Medical Education and Registration of 
the United Eangdom by the Medical Council Act of 
1862.^ This statute was not repealed by the Copy- 
right Act of 1911, because not mentioned in the 
schedule of repeals.**^ 



Vn. REQUIREMENTS FOR SECURING AND PRESERVING OOPTRIGHT 



[$ 167] A. Under United States Statntes^-l. 
OompUanoe with Statute— a. In General Copyright 
being a purely statutory right in the nature of a 
statutory grant,®* can be acquired and enjoyed only 
in conformity with the terms and conditions pre- 
scribed by the statute.®^ The statutory require- 
ments have been varied from ^rme to time in the 



different copyright acts, but in the construction of 
such statutes their essential requirements have 
always been regarded as conditions precedent, the 
substantial performance and observance of which 
is necessary to the acquisition and preservation of a 
copyright.®* The Copyright Act of 1909 has made 
radical change in the formal requirements for ob- 



Papers laid before parliament by 
command, for example, treaties, dip- 
lomatic correspondence, reports from 
consuls and secretaries of legation, 
reports of inquiries into explosions 
or accidents, and other special re- 
ports made to government depart- 
ments. (4) Acts of parliament. (5) 
Official books, for exd,mple. Kin^s 
Regulations for the Army and Navy. 
(6) Literary or quasi literary works, 
for example, the Reports of the 
"Challenger Expedition." the Rolls 
Publications, the State Trials, and 
"Board of Trade Journal." (7) Charts 
and ordinance maps. The first Ave 
of the above classes of publications 
were declared subject to republica- 
tion by any person free from all re- 
strictions. In the last two classes, 
the exclusive right of publication 
was retained by the government. See 
Treasury Minute, Aug. 31. 1887 (re- 
printed MacGillivray Copyright p 
377); MacGillivray Copyright p 60: 
Coplnger Copyright (5th ed) p 760; 8 
Encyclopeedia L. Eng. 623: 8 Hals- 
bury L. Eng. p 173 note (f). 

[b] ThB Treasnry ICtiiiit* of 01m« 
28, 1912, provided that thereafter the 
crown copyright would be reserved 
as to publications which fall within 
the last three of the above enu- 
merated classes of government publi- 
cations, but that, as to works falling 
within the first four classes, no steps 
would ordinarily be taken to enforce 
the rights of the crown in respect 
of copyright, although the copyright 
would be retained and enforced 
whenever exceptional circumstajices 
appear to require such action. See 
Copinger Copyright (6th ed) pp 282, 
750. 

Tc] The publioatioiL of the 'Vanti- 
OAi Almanack" for the purpose of 
finding the longitude at sea, in the 
Interests of navigration, is under the 
control of the lords of the admiralty. 
Nautical Almanack Act, 1828 (9 Geo. 
IV c 66 § 2). 

86. Treasury Minute, June 28, 
1912 (reprinted Coplnger Copyright 
(5th ed) p 750); Treasury Minute, 
Aug. 31, 1887 (substance stated supra 



note 84). 

86l Treasury Minute, June 28, 
1912 (reprinted Copinger Copyright 
[6th edj p 760). 

87. See supra § 41. 



Copyright Act, 1775 (15 Geo. 
Ill c 63) (extended to Trinity Col- 
lege, Dublin, by St. 41 Geo. Ill c 107 
8 3); Donaldson v. Beckett, 2 Bro. 
P. C. 128, 1 Reprint 837. 
88. See supra note 88. 

90. St. 5 & 6 Vict, c 45 § 27. 

91. St 1 & 2 Geo. V c 46 § 36. The 
Act of 41 Geo. Ill c 107, extending 
the privilege of university copyright 
to Trinity College, Dublin, was re- 
pealed by the Copyright Act of 1842, 
any vested rights being reserved. St. 
5 & 6 Vict, c 46 $9 1. 27. Copinger 
Copyright (5th ed) p 284 note (x) 
inadvertently states ttiat this statute 
is not repealed. 

92. St. 1 & 2 Geo. V c 46 | 33. 

93. Birrell Copyright p 143. In 
1878 the copyright commissioners re- 
ported that the result of their in- 
quiries showed that the University 
of Oxford possessed six copyrights, 
and the University of Cambridge had 
none. 8 Halsbury L. Eng. p 174 par 
407. 

94. St. 26 & 26 Vict, c 91. 

95. See 1 & 2 Geo. V c 46 9 33 and 
schedule 11. 

90. See supra § 66. 

97. Wheaton v. Peters, 8 Pet. (U. 
S.) 691, 8 L. ed. 1066; New York 
Times Co. v. Sun Printing, etc., As- 
soc, 204 Fed. 686, 123 CCA 64; De 
Jonge V. Breuker, etc., Co., 191 Fed. 
36, 111 CCA 667 [afiT 182 Fed. 150, and 
afr 235 U. S. 83, 35 SCt 6, 69 L.. ed. 
113]; Caligu v. Inter-Ocean News- 
paper Co.. 167 Fed. 186, 84 CCA 634 
[aff 215 U. S. 182. 30 SCt 38. 64 L. 
ed. 160]; State v. State Journal Co., 
77 Nebr. 752, 110 NW 768. 

"This right, as has been shown, 
does not exist at common law — it 
originated, if at all, under the acts 
of congress. No one can deny, that 
when the legislature are about to 
vest an exclusive right in an author 
or an inventor, they have the power 
to prescribe the conditions on which 



such right shall be enjoyed; and that 
no one can avail himself <^ such 
right who does not substantially 
comply with the requisitions of the 
law." Wheaton v. Peters, 8 Pet. (U. 
S.) 691, 663. 8 L. ed. 1056. 

"Congress was conferring a special 
privilege upon authors and could 
limit that privilege In any manner 
it saw fit. In order to secure a valid 
copyright or a valid patent, it Is 
necessary to comply with every re- 
quirement of the law and a discus- 
sion of the wisdom or unwisdom of 
such requirements is wholly irrele- 
vant. If a change In the law be 
needed, recourse should be had to 
the legislative and not to the judicial 
branch of the government." New 
York Times Co. v. Sun Printing, etc., 
Assoc, 204 Fed. 686, 587. 123 CCA 
54. 

98. Thompson v. Hubbard, 181 U. 
S. 123, 9 SCt 710. 38 L. ed. 76; CJal- 
laghan V. Myers, 128 U. S. 617, 9 
SCt 177, 32 L. ed. 647; Merrell v. 
Tice, 104 U. S. 567. 26 L. ed. 854; 
Wheaton v. Peters, 8 Pet. (U. S.) 691, 
8 L. ed. 1066; Dejonge v. Breuker, 
etc.. Co., 191 Fed. 85. Ill CCA 667 
[aff 182 Fed. 150. and aff 235 U. S. 
38. 36 SCt 6. 69 L. ed. 113]; De Jonge 
V. Breuker, etc.. Co., 182 Fedv 150 
[aff 191 Fed. 36, 111 CCA 567 CS 
235 U. S. 83. 35 SCt 6, 59 L. ed. 118)1; 
Record, etc., Co. v. Bromley, 176 Fed. 
156; Saake v. Lederer, 174 Fed. 135, 
98 CCA 571 [rev 166 Fed. 810]; Free- 
man V. The Trade Register, 173 Fed. 
419; West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 833 [mod on 
other grounds 176 Fed. 838. 100 CCA 
303]; Lederer v. Saake. 166 Fed. 810 
[rev on other grounds 174 Fed. 135, 
98 CCA 571]; Bennett v. Carr, 96 Fed. 
213. 37 CCA 463; Osgood v. A. S. Aloe 
Instrument Co., 88 Fed. 470; HIggins 
V. Keuffel, 30 Fed. 627 [aff 140 U. S. 
428, 11 S(5t 731, 36 L. ed. 470]' CHii- 
cago Music Co, v. J. W. Butler Paper 
Co.. 19 Fed. 758; Baker v. Taylor, 2 
F. Cas. No. 782, 2 Blatchf. 82; Bouci- 
cault V. Hart, 3 F. Cas. No. 1,692. IJ 
Blatchf. 47; Benn v. Leclercq, 4 F 
Cas. No. 1,308; Carlllo v. Shook, 5 
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taining copyright, and some things whieh were con- 
ditions precedent under the old law are no longer 
such;** but the principle remains that whatever the 
statute requires must be accomplished as a condition 
of any protection under the copyright law.* Con- 
versely, where all the requirements of the statute 
have been performed on his part by the copyright 



claimant, copyright exists, although registration is 
refused by the copyright offtce.^ The means of 
securing the right are only those specified in the 
statute itself.^ Nothing not reouired by the statute 
may be required by the court,* although there are 
decisions which apparently disregard this rule and 
which to that extent must be regarded as unsound,^ 



F. Cas. No. 2.407; Centennial Cata- 
logue Co. V. Porter, 6 P. Cas. No. 
3.546, 2 WklyNC (Pa.) 601: Chase v. 
Sanborn. 5 F. Cas. No. 2,628, 4' CUfC. 
306; Clayton v. Stone, 6 F. Cas. No. 
2,872, 3 Paine 882; Ewer v. Coxe, 8 
P. Cas. No. 4,584, 4 Wash. C. C. 487: 
Parmer v. Calvert Lith., etc., Co., 8 
P. Cas. No. 4,661, 1 Flipp. 228; Jollie 
▼. Jaques, 13 F. Cas. No. 7,437, 1 
Blatchf. 618 (construing: the act of 
1846 as to delivery to Smithsonian 
Institute); King v. Force, 14 F. Cas. 
No. 7,791. 2 Cranch C. C. 208; Law- 
rence V. Dana, 15 F. C!!a8. No. 8.136, 
4 Cliff. 1: Marsh v. Warren, 16 F. 
Caa No. 9,121, 14 Blatchf. 263; Os- 
good Y. Allen. 18 F. Cas. No. 10,603, 
Holmes 185; Parkinson v. Laselle, 18 
F. Caa. No. 10,762. 3 Sawy. 330; Pulte 
V. Derby. 20 F. Cas. No. 11,466, 6 Mc- 
Lean 328; Rossiter v. Hall, 20 F. Cas. 
No. 12.082. 5 Blatchf. 362; Struve v. 
Schwedler. 23 F. C^as. No. 13.651, 4 
Blatchf. 23: Nichols v. Rusgles, 3 
Day (Conn.) 145, 8 AmD 262 (hold- 
ing requirement of notice directory 
merely); State v. State Journal Co., 
77 Nebr. 752, 110 NW 763: The Law 
of Playwrights, 8 SoLRevNS 13. 

"For 75 years it has been the set- 
tled law of this country that protec- 
tion under the copyright law is 
granted only to those who perform 
the conditions essential to a perfect 
copyright title." Dejonge v. Breuker, 
etc., Co., 191 Fed. 35, 36, 111 CCA 567 
[all 182 Fed. 150, and aff 286 U. S. 
%%, S5 set 6» 59 L. ed. 118]. 

"The rule by which conditions 
precedent and subseauent are con- 
strued, in a grant, can have no ap- 
plication to the case under consider- 
ation; as every requisite, in both 
acts, is essential to the title." Whea- 
ton v. Peters, 8 Pet. (U. S.) 591, 665, 
8 L. ed. 1056. 

[a] Powsar of ooagreMi^— Congress, 
in making provision to vest an ex- 
clusive right in an author, has the 
power to prescribe the conditions on 
which such right shall be enjoyed; 
and no one can avail himself of such 
right who does not substantially 
comply with the requirements of the 
law. wheaton v. Peters, 8 Pet. (U. 
S.) 691, 8 L. ed. 1055. 

99. See Infra 91 171-219. 

I. Universal Film Mfg. Co. v. 
Copperman. 212 Fed. 301 [afP 218 Fed. 
677. 184 C(JA 305]; Lydlard-Peterson 
(^. V. Woodman, 204 Fed. 921. 123 
CCA 243 [reh den 205 Fed. "900, 126 
OCA 484]; New York Times Co. v. 
Sun Printing, etc., Assoc, 204 Fed. 
686, 128 CCA 54. And see cases su- 
pra note 98. 

Beqttivtimettts under present law 
see infra 5S 171-197. 

Boqnlzementa under former law 
see infra |§ 198-219. 

8. White-Smith Music Pub. Co. v. 
Qoff, 187 Fed. 247. 109 CCA 187. 

3. Thompson v. Hubbard, 131 U. 
8. 123, 161. 9 set 710, 83 L. ed. 76 
(where it is said that the means of 
•ecuring any right of action for in- 
fringement "are only those pre- 
scribed by congress"); Saake v. Led- 
erer, 174 Fed. 135, 98 CCA 571 [rev 
186 Fed. 8101. 

..*i Hegeman v. Springer, 110 Fed. 
m, 876, 49 CCA 86 [ait 189 U. S. 
f05, 23 set 849, 47 L. ed. 921] (hold- 
ing demand and refusal not condi- 
tions precedent in action for forfeit- 
yre and penalties because: "The mo- 
tion would make the right turn upon 
tne demand and refusal, in addition 
to the finding in possession, which is 
80 much more than the statute re- 
quires"); Palk V. Curtis Pub. Co., 100 
Fed. 77, 81 (where, in action for pen- 
alties, the court said: "Consequently, 



a declaration which, as in this in- 
stance, alleges infringement in the 
words of the statute, and then fur- 
ther alleges that there were upward 
of 5.000 sheets thereof so copied and 
printed, and found in the possession 
of the defendant, cannot be held to 
be defective because it does not also 
allege 'that, at the time they were so 
found, they were then 1[>eing printed 
or published or exposed for sale by 
the defendant'; for the law has not 
made such additional fact essential 
or material"). See TJ. S. v. Young, 
26 Wash. Li. 646 (holding that man- 
damus will not lie to compel the 
librarian of congress to record a 
claim for copyright in noncopyright- 
able subject matter). 

[a] The vtatntory right Is oh- 
tamed by the perfomutace of the 
acts whiclL tlie statute points out: 
that is, the author having complied 
with the statute and griven up his 
common-law right of exclusive dupli- 
cation prior to general publication, 
obtainea by the method pointed out 
in the statute an exclusive right to 
multiply copies and publish the same 
for the term of years named in the 
statute. Caliga v. Inter. Ocean News- 
paper Co., 215 U. S. 182. 30 SCt 38, 
54 L. ed. 150. 

[b] Bnle appUea^-"The sixth 
cause of demurrer assigned could not 
be sustained without writing into the 
statute language which it does not 
contain. I have heretofore held that 
the forfeiture is limited, as to the 
number of copies, to such as have 
been found in the possession of de- 
fendant; but there is nothing in the 
act to support the position that they 
must have been so found "by the 

glaintiff or some one acting on his 
ehalf in the premises.' " Falk v. 
Curtis Pub. Co., 100 Fed. 77, 82. 

Beqnlrements as to notice see in- 
fra S 214. 

8. Dam v. Kirk la Shelle Co., 175 
Fed. 902, 99 CCA 892, 41 LHANS 
1002. 20 AnnCas 1173: Tribune Co. v. 
Associated Press, 116 Fed. 126. See 
also infra i 214 text and note 26; 
{272 text and note 9. 

[a] XnstaacM of extra-legal re- 
qiur«nMin.t8. — (1) The CJhlcago Trib- 
une, by agreement with the London 
Times, secured for use in the Trib- 
une's columns the war news espe- 
cially gathered by the Times, and its 
editorial comments thereon. The 
Times, which is copyrighted each 
day, released its coi^right as to such 
articles as the Tribune's corre- 
spondent might choose to forward to 
his paper; the Tribune undertaking 
to copyright its daily edition simul- 
taneously with the copyrighting of 
the Times. On the other hand, the 
London correspondents of the Asso- 
ciated Press, buying the Times as it 
appeared on the streets, selected such 
items as they chose and forwarded 
them to America. This news the 
Tribune sought to restrain the Asso- 
ciated Press from using, and asked 
damages in the sum of one hundred 
thousand dollars. The question was 
heard on bill and answer, and re- 
sulted in a decree for defendant. 
Tribune Co. v. Associated Press, 116 
Fed. 126, 128 (where the court said: 
"On the showing that the defendant 
obtains its matter for publication 
directly from the London Times, and 
without knowledge or notice of any 
selections by the complainant, the 
statute is not applicable, unless 
through the contract rights of the 
Tribune it operates to exclude from 
general publication all cablegrams 
and editorials appearing in the Lon- 
don Times. The contract referred to 



gives a right to the Tribune 'to pub- 
lish in America such cablegrams and 
editorials' as it chooses to 'telegraph 
to America from the Times.' and the 
latter abandons in favor of the Trib- 
une 'any copyright in those tele- 
grams so far as publication in 
America is concerned.' The optional 
rights thus acquired by the Tribune 
extend to all cablegrams appearing 
in the Times, although the purported 
surrender for copyrights relates to 
the extracts only, and until after the 
Tribune has both made and published 
Its selections no means are open to 
the public to ascertain the portion 
thus excluded from use; and it fur- 
ther appears that many of the cable- 
grams in the Times are not its sole 
property. As the exclusive right of 
publication at common law termi- 
nates with the publication in Lon- 
don, no protection then exists beyond 
that expressly given by the statute. 
Before the amendment authorizing 
copyright in America on foreign pub- 
lications, under prescribed conditions 
where the publication is simultane- 
ous, such foreign property right was 
left unprotected. Under the amend- 
ment, whatever rights may be vested 
either in the Times, or in the Tribune 
through contract with it, to copy- 
right any editorials or special mat- 
ter, I am satisfied that it can be ex- 
ercised only for matter distinctly set 
apart for the purpose and so distin- 
guished in the publication, and that 
the publication in this country must 
be substantially identical with that 
in the foreign country, to bring it 
within the intent of the statute. The 
matter in controversy, as mere se- 
lections from several cablegrams and 
editorials in the Times, not predeslg- 
nated for copyright here and not so 
Intended on behalf of the Times, 
does not seem to conform to the 
statutory requirements." Obviously 
the cburt has here added a new con- 
dition precedent to copyright protec- 
tion, namely, that the matter to be 
copyrighted must be "distinctly set 
apart for the purpose and so distin- 
guished in the [foreign] publication, 
and that the puDlIcation . . . must 
be substantially identical with that 
in the foreign country." This is pure 
judicial legislation, for there is no 
such requirement in the statute). (2) 
Additions to the statutory form of 
notice of copyright have been sug- 
gested. Dam v. Kirk la Shelle Co., 
175 Fed. 902, 906, 99 CCA 392, 41 
LRANS 1002, 20 AnnCas 1173 [aff 166 
Fed. 589] (where the court said: "In 
the case of reservation of dramatic 
rights, in addition to the notice of 
the copyright of a magazine, it may 
well be that it should appear in some 
distinct way that such reservation 
of such rights to the particular arti- 
cle is made for the benefit of the 
author. Indeed, it may be that the 
author should contemporaneously 
take out in his own name a copyright 
covering such rights. But this ques- 
tion need not now be determined." 
These suggestions of the court are 
contrary to the settled principles that 
copyright protection can be obtained 
only by compliance with the statu- 
tory requirements, and that nothing 
not required by the statute ds neces- 
sary or will be of any avail. The 
statute provides no method of copy- 
righting separately the "dramatic 
rights" in a story. The story may be 
copyrighted, and the drama made 
from it may be copyrighted, but the 
right to dramatize may not be copy- 
righted, except as an incident to the 
copyright of the story as such. See 
also inzra | 214). 
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such as a requirement that copyrighted and nncopy- 
righted matter in a book shall be distingaished.® 

[i 168] b. What Law Gtovems. The existence 
and validity of an allied copyright must be de- 
termined with reference to the requirements of the 
law in force at the time when it is claimed tho copy- 
right was acquired/ except in the few cases where 
congress has vaUdated invalid copyrights by cura- 
tive acts." 

[( 169] c. Strict or Substantial Ckmipliance. It 
has been declared that a copyright title is not per- 
fected without a strict compliance with the require- 
ments of the statute.^ But in determining what are 
such requirements, the statute will be given a 
reasonable construction/^ and the better view is 



that a substantial compliance with such requirements 
is sufficient.^^ 

[i 170] d. Eules of Copyright Office. Subject 
to the approval of the librarian of congress, the 
register of copyrights is authorized to nmke rules 
and regnilations for the r^stration of claims to 
copyright as provided by the statute.^^ This power 
has been exercised/' and the rules and regulations 
so prescribed have the force of law/^ except so far 
as they may be inconsistent with the provision of the 
statute. 

[i 171] 2. BeQuirementB of the Act of 1909 as 
Amended — a. Publication — (1) In Genend. The 
statute provides that any person entitled thereto 
under the statute may secure copyright for Ids 



e. Bentley v. Tibbals, 223 Fed. 
247, 138 CX:a 489. See also West Pub. 
Co. V. Edward Thompson Co., 169 
Fed. 838, 879-881 [rev on this point 
176 Fed. 833] (dlstlnsruishins: com- 
piled matter). 

[a1 ZUnjrtratloa and comment.— 
(1) where copyrighted and uncopy- 
righted matter is incorporated in a 
single work, it has been held that 
they must be distinguished or no 
protection can be had, although the 
statutory form of notice is used, and 
there is no requirement of such dis- 
crimination in the statute. Bentley 
y. Tlbbals, 223 Fed. 247, 266. 138 CCA 
489 (where the court said: "In this 
case the author of the English work 
is informed that it 'includes the 
Telegraph Cyphers entered according 
to act of Congress in the year 1906, 
by E. L. Bentley in the omce of the 
Librarian of Congress, at Wsushing- 
ton, D. C But no one, on inspecting 
the English work, can tell what por- 
tion of it ha^ been taken from the 
Telegraph Cyphers and what part 
has not. That he can only ascertain 
by securing a copy of the Telegraph 
Cyphers and comparing it word by 
word with the Code. In other words, 
there is nothing which indicates to 
the reader what portion of the work 
is protected by American copyright 
and what is not, but he Is left to 
ascertain that fact for himself by a 
verbal comparison, word for word, of 
the American and English publica- 
tions. The conclusion at which we 
have arrived is that the complainant 
Is not entitled to an injunction to 
restrain the defendant from publish- 
ing and selling 'Bentlev's Complete 
Phrase Code' as prayed for in the 
bill. We have arrived at this con- 
clusion, not because he reprinted the 
matter in England without tiding 
out copyright in that country. That 
he could do without impairing any of 
his rights in the United States. But 
his difficulty arises out of the fact 
that in his English publication of the 
Code he embodied the Telegraph 
Cyphers, or a substantial part of that 
work, and imported the same into the 
United States, and sold it here, with- 
out any notice in it by which the 
public could know by inspection the 
copyrighted from the uncopy righted 
matter. In our opinion one who so 
embodies copyrighted with uncopy- 
righted matter that one reading his 
work cannot distingruish between the 
two has no right to complain if the 
book is republished by third parties. 
It is true that Bentley did insert 
the statutory notice in the Code by 
which he directed attention to the 
fact that the Telegraph Cyphers were 
included in the new publication, but 
the statutory notice was intended by 
0>ngress to apply to publications 
as a whole — where the author is 
copyrighting the work as a whole. It 
was not Intended by Congress that, 
by Inserting notice in an uncopy- 
rfghted work that it contains copy- 
righted matter, the author could 
thereby prevent the republication by 
a stranger of the uncopyrighted 



book. In this case the English book 
covers more than 200 large pages 
and the ordginal American work less 
than 40. One cannot ascertain what 
part of the English book contains 
the copyrighted matter taken from 
the American book, unless he is able 
to obtain from some source a copy 
of the original work and compare it 
letter by letter and word by word 
with the book subsequently published 
in England. This we do not think 
he is called upon to do. If one in- 
tends to assert his exclusive right 
to publish and sell copyrighted mat- 
ter, he must so clearly indicate the 
matter in which he has the exclusive 
right that the public upon inspection 
can determine the question of its 
own rights therein. He cannot re- 
quire the public to search the mar- 
kets to find a copy of his copy- 
righted book, then purchase it. and 
then compare it word by word with 
the uncopyrighted work. We do not 
decide in this case that Bentley has 
lost his copyright in the Telegraph 
Cyphers, so that any one is at liberty 
to reprint that book. Whether he has 
or has not lost that right is not be- 
fore us and is not decided. What we 
do decide is that he has no standing 
in court to prevent by injunction the 
publication of the Complete Phrase 
Code, which is an uncopyrighted 
work, the whole of which the defend- 
ant was at liberty to reprint, includ- 
ing the matter taken from the Tele- 
graph Cyphers, although copyrighted, 
as there is nothing in the work which 
indicates the copyrighted from the 
uncopyrighted matter." This doc- 
trine certainly adds a requirement 
not in the statute, and if strictly ap- 
plied would deprive very many works 
of protection, for it has not been 
customary to do what is here indi- 
cated as necessary to be done. It is 
wholly inconsistent with the Copy- 
right Act of 1909 (36 U. S. St. at L. 
1075 c 320 S8 8, 6, 19), which would 
be unworkable, if such doctrine pre- 
vailed. It seems inconsistent with 
.the decision of the supreme court in 
United Dictionary Co. v. G. & C. Mer- 
riam Co., 208 U. S. 260. 28 SCt 290. 
62 L. ed. 478). (2) "The defendant's 
counsel insisted, that if the said In- 
dexes were the subject of a copyright, 
yet it was the duty of the proprietor 
thereof, who obtained the copyright, 
to express, in the title deposited and 
published, (where he was not entitled 
to a copyright of the whole book.) 
the matter for which he claimed 
such copyright; that he coald not ob- 
tain a valid copyright to such mat- 
ter, which was a very small portion 
of the work, under a general claim 
to a copyright to the whole book, and 
in this case he had not only not 
claimed any such copyright to the 
indexes, but merely a copyright to 
the report of the cases, and therefore 
had not acquired any valid copyright 
to such indexes, and prayed the court 
so to instruct the Jury. But the court 
decided, that a copyright to the whole 
book would secure to the proprietors 
the exclusive right to such matter 



in the book as was susceptible of a 
copyright, although such matter 
composed ever so small a i>ortion of 
the book, and so instructed the Jury, 
and refused to instruct said Jury as 
requested by the counsel for the said 
defendant." Backus v. Gould, 7 How. 
(U. S.) 798, 799, 12 L. ed. 919 (where 
the supreme court did not paaa on 
this point). 

Oouipo&eiit pacts of oovrrlgMed 
wozk iHrotected see infra i 272. 

7. Davies v. Bowes, 219 Fed. 178, 
134 CCA 652: Lydlard-Peterson Co. ▼. 
Woodman. 204 Fed. 921, 128 CCA 241 
[reh den 205 Fed. 900. 126 CCA 434J: 
De Jonge v. Breuker. etc., Co.. 183 
Fed. 150 [aff 191 Fed. 86, 111 CCA 
567 (aff 235 U. S. 83, 85 SCt 6. 69 
L. ed. 113)]. 

8. Private Acts Relating to Copy- 
right (Copyright Office Bui. No. 3 
p 73 et seq). 

[a] Pailiir* to make ttmelr dtpoi- 
lt0 oiired«— -By the act of March 9. 
1893, it was provided that a prior 
failure to make timely deposits as 
required by law should be cured, pro- 
vided the required deposits had been 
made before March 1, 1893, 27 St at 
L. 743. 

9. Crown Feature Film Co. v. 
Levy, 202 Fed. 806; Lederer v. Saake, 
166 Fed. 810 [rev on other 'grounds 
174 Fed. 136, 98 CCA 6711; White- 
Smith Music Pub. Co. V. Apollo Co.. 
147 Fed. 826, 77 CCLA 868 [aff 20» 
U. S. 1, 28 S<:t 319, 62 L. ed. 665, 14 
AnnC^ 628 h Bobbs-Merrill Co. v. 
Straus, 147 Fed. 16. 77 CCA 607. 16 
LRANS 766 [aff 139 Fed. 165. and 
aff 210 U. S. 839. 28 SCt 722. 52 L. 
ed. 10861: G. & C. Merriam Co. v. 
United Dictionary Co.. 140 Fed. 768 
[rev on other grounds 146 Fed. 354, 
76 CCA 470 (aff 208 U. S. 260, 28 SCt 
290. 62 L. ed. 478)1; Bennett v. Ciur, 
96 Fed. 213, 37 (5cA 463; Osgood v. 
A. S. Aloe Instrument Co., 83 Fed. 
470; Baker v. Taylor, 2 F. CSas. No. 
782, 2 Blatchf. 82 [cit Wheaton ▼. 
Peters, 8 Pet (U. S.) 691. 78 L. ed. 
10551. But see supra 8 88. 

[a] Strlot oonstmouoA as to p«i* 
•lty«— In actions to recover the pen- 
alty Imposed by Rev. St $ 4966. 
Elaintiff must snow that there has 
een a strict compliance with ( 4958; 
that section should be strictly con- 
strued, because it contains the con- 
ditions precedent to the recovery of 
severe penalties. Bennett v. Carr. S7 
CCA 463, 96 Fed. 213. 

10. Stvlot or llbeiral ooBfltxvetfoa 
of statnte see supra 9 88. 

11. See supra 5 88. See also infra 
§ 214. ^ ^ 

la. Act March 4, 190^ (85 St at 
L.. 1076 c 320 § 53). 

13. See Rules and Regulations for 
the Registration of Claims to Cooy- 
right (Copyright Ofilce Bui. No. 16). 

14k In the absence of any direct 
decision on this point, the federal 
equity and bankruptcy rules Pf«* 
scribed by the court under similar 
statutory authority afford a satisfac- 
tory analogy. . 

[a] Tha vuJm for praotioe sad 
procedure in copyright cases pre- 
scribed by the supreme court rest on 
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work by publication thereof with the notice of copy- 
right required by the act/^ Such publication secures 
and initiates copyright without further formalities/* 
provided only the work is one which may be copy- 
righted,^^ and the copyright claimant is a person en- 
titled to obtain a copyright thereon.^^ Registration 
and deposit of a copy or copies of the work in the 
copyright office is required, but only after the copy- 
right has been obtained by publication." 

unpnblifllied works. Special provision is made 
for copyrighting unpublished works."° 

H 172] (2) What Constitutes Publication. Pub- 
lished works are such as are printed or otherwise 
produced and *' placed on sale, sold, or publicly dis- 
tributed'*** by the proprietor of the copyright or 
under his authority. ^ The statute thus preserves 
the distinction between general publication and 
limited or qualified publication,^ and investitive 
publication under the statute is such a publication as 
would divest all common-law rights, and operate as 
a dedication** but for the protection of the statute, 
subject of course to the rule that a foreign publica- 
tion may work a dedication,*^ although it may be 
insufficient to initiate a copyright** a point not alto- 
gether free from doubt. 

[i 173] (3) Place of Publication. The statute 
merely provides that copyright may be secured by 
publication with the required notice of copyright, 
and is silent as to the place where such publication 
may or must be made. But in view or the terms 
of the amendatory act of 1914, it is plain that in- 
vestitive publication may be made not only in the 



United States and its possessions, but it may be 
made even in a foreign country, provided it is one 
whose citizens or subjects are entitled to the benefit 
of the statute,^ and this is the construction adopted 
by the copyright office as shown by its official forms 
for securing registration of copyright.** This is a 
radical departure from the long settled rule that 
first or contemporaneous publication must be made 
in the United States in order to support a copy- 
right,*^ and, but for the express terms of the amend- 
atory act, such construction would not be permis- 
sible,** as it would be contrary to the presumption 
against the extraterritorial operation of statutes,** 
and because it introduces some striking anomalies 
into the law.** But the intention of congress must 
prevail, as it has power to grant copyright within 
the United States on such terms as it sees fit to pre- 
scribe.** Under all prior statutes, works first pub- 
lished abroad were not subject to copyright in this 
country.** 

[$ 174] b. Deposit of Copies and Registration — 
(1) Published Works— (a) Necessity for, and 
Effect of, Omission. After copyright has been 
secured by publication of the work with the notice 
of copyright as prescribed by the statute,** it is 
further required that a copy, or in certain cases two 
copies,*^ shall be deposited in the copyright office, 
or in the mail addressed to the register of copy- 
rights at Washington, District of Columbia, accom- 
panied by a claim of copyright.** This deposit of 
copies and registration is not a condition precedent 



like statutory authority. See Act 
March 4. 1909 (35 St. at L. 1075 c 
820 9 25). 

16. Act March 4. 1909 (36 St. at 
Ii. 1075 c 320 ( 9); Universal Film 
MfR. Co. V. Copperman, 212 Fed. 801 
[aff 218 Fed. 677, 184 CCA 8051. 

[a] <nrorks l]it«i4«d fox saU or 
g»m«ral ai«trl1)ntioa must first be 
printed with the statutory form of 
copyright notice inscribed on every 
copy . intended to be circulated.^' 
Rules and Re^rulations for Registra- 
tion of Claims to Copyright (Copy- 
rlgrht Office Bui. No. 16) rule 25. 

1«. New York Times Co. y. Star 
Co., 195 Fed. 110: National Cloak, 
etc., Co. v.- Kaufman. 189 Fed. 216. 

"Copyright under the act of 
Congress entitled: *An act to 
amend and consolidate the acts re- 
specting copyright/ approved March 
4. 1909, is ordinarily secured by 
printing and publishing a copyright- 
able work with a notice of claim in 
the form prescribed by the statute. 
Registration can be made after such 
publication, but the statute expressly 
provides, in certain cases, for regris- 
tration of manuscript works." Rules 
and Regulations for Registration of 
maims to Copyright (Copyright Of- 
fice Bui. No. 16) rule 1. 

17. Wlurt may be copyxlglited see 
supra >> 90-148. 

18. Who entitUd to copyxlgbt see 
supra 88 144-166. 

19. See infra 68 174-180. 

90. See Infra 8 181 et seq. See 
also supra 88 103-106. 

81. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 

88. Act -March 4, 1909 (86 St. at L. 
1076 c 820 8 62). See also supra 
8 44. 

93. See supra 8 48. 

84b See supra 88 40-56. 

Bvls mder fozmer statntss see in- 
fra 88 209-211. 

96, See supra 8 46. 
86. See Infra 8 178. 

Afl latertm oopyxiglits for foMign 
books see infra 8 193. 

97. Act March 4. 1909 (35 St. at 
L. 1076 c 820 8 9). 

96. Act March 28, 1914 (88 St. 



at L. 811), amending Act March 4. 
1909 (35 'St. at L. 1075 c 320 8 12). 

Oitia«BSlilp aad resiaenos of claims 
aat see supra 88 157-160. 

98. See Rules and Regulations for 
the Registration of Claims to Copy- 
right ((>>pyright Office Bui. No. 16) 
rule 83, and forms referred to there- 
in. 

M See Infk^ 8 211. See also su- 
pra 8 92. 

[a] Vh* fcnasr BimkUA s tat t l ss 
have received a construction re<[uir- 
ing investitive publication to be 
made within the limits of the United 
Kingdom. See infra 8 224. 

31. The notice of copyright is re- 
quired to be affixed only to copies 
"published or offered for sale in the 
United States." Act March 4, 
1909 (36 St. at L.. 1075 c 820 § 9). 
This seems to imoly that the publi- 
cation with notice, which initiates 
the copyright, shall be "in the Uni- 
ted States?' See United Dictionary 
Co. v. G. & C. Merriam Co., 208 U. S. 
260. 28 sen 290. 62 L.. ed. 478. 

39. See supra 8 89. 

33. ra] Tlia incoasistsscle* and 
obscmlty .thus introduced appear 
from the following statement of the 
statutory provisions as they now 
stand: Section 9 provides that copy- 
right is secured by publication with 
notice of copyright and that such 
notice shall be affixed to each copy 
published In the United States. No- 
tice has never been required in for- 
eign editions (see infra 8 219) and 
the rule was not changed by this 
statute (see infra 8 194). Section 12 
provides that after copyright has 
been secured "by publication . . . 
with the notice of conyright" two 
copies' of the work shall be sent to 
the copyright office, etc. The amend- 
ment of 1914 provides: "Or if the 
work is by an author who is a citi- 
zen or subiect of a foreign state or 
nation and has been published in a 
foreign country, one comolete copy 
of the b'^st edition then published In 
such foreign country." This can 
only mean that copyright can be se- 
cured by publishing abroad with the 
copyright rotice, and yet by express 

grovision of 8 9 such notice need not 
e used abroad. Therefore after first I 



publication abroad, the notice could 
be omitted and the copyright would 
still remain valid. Deposit of cop- 
ies and registration are not neces- 
sary to the validity of the copyright, 
but can be made at any time before 
suit for infringement is filed (see in- 
fra 88 174, 176). It would therefore 
be possible to infringe the copyright 
of a foreign work never published in 
this country and bearing no notice 
of copyright, and never deposited or 
registered In the copyright office. 
This also discriminates against hooka 
publishf'd abroad in the English lan- 

fuagCL because such books must be 
eposfted, and an Interim copyright 
secured, within thirty days from 
publication, or they will fall into the 
public domain, and after an interim 
copyright is secured, such books 
must be manufactured and publish€»d 
within the United States. Act March 
4, 1909 (35 St. at U 1076 c 320 88 
21. 22). 

Ad Intertm oopyziglit for foreign 
books see infra I 193. 

Bomestio maaitfaotiira see supra 
8 100. 

34, United Dictionary Co. v. G. & 
C. Merriam Co., 208 U. S. 260, 264. 
28 set 290. 62 L. ed. 478 (where 
Holmes, J., said: "Of course. Con- 
gress could attach what conditions it 
saw fit to its grant"). See also su- 
pra 8 167. 

30. See infra 8 211. See also su- 
pra. 88 46. 92. 

See supra 86 171-173. 
See infra i! 176-180. 
Act March 4. 1909 (36 St. at L. 
1075 c 320 8 12); New York Times 
Co. V. Sun Printing, etc., Assoc, 204 
Fed. 586. 123 CCA 54. 

"After publication of the work 
with the copyright notice inscribed, 
two complete copies of the best edi- 
tion of the work must be sent to the 
Copyright Office, with a proper ap- 
plication for registration correctly 
filled out and a money order for the 
amount of the legal fee." Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright Of- 
fice Bui. No. 15) rule 24. 

[a] Walling applieation and oop- 
ias<— "All mail matter intended for 
the Copyright Office should be ad- 
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to the acquisition and existence of a copyright,^ 
there being a radical change in this respect from the 
former law.*^ But by express provision of the 
statute^^ no action or proceeding can be maintained 
for infringement of copyright in any work until the 
provisions of the statute with respect to the deposit 
of copies and registration of such work have been 
complied with.*^ A parallel to this provision long 
existed in the English law with respect to registrar 
tion at Stationers' Hall.** At any time after pub- 
lication of the work, however, the register of copy- 
rights may, on actual notice, require the proprietor 
of the copyright to make the specified deposit, and 
if the deposit is not then made within the time lim- 
ited in the statute,** the proprietor is liable to a fine 
of one hundred dollars, and to pay to the library of 
congress twice the amount of the retail price of the 
best edition of the work, and the copyright becomes 
void.*^ Of course, under these provisions, if the 
register of copyrights does not give actual notice 
that deposit is required, the copyright remains in 
force without any deposit or registration. 

[$ 175] (b) Time of Deposit and Registration. 
The statute merely requires that the deposit of the 
copyright work shall be made ''promptly'' after 
publication.*® The term ''promptly" has been de- 
fined as meaning without unnecessary delay .*^ It 
is not essential, however, that the deposit be made 
on the very day of publication,*^ and there appears 
to be no penalty for a lack of promptness. 

' After actual notice by the register of copyrights 
that a deposit is required, the deposit must be made 
within three months from any part of the United 
States, or within six months from any outlying ter- 
ritorial possession of the United States, or from any 
foreign country,*® or a penalty will be incurred, and 
the copyright will become void.*'® 

A periodical can be registered only after publi- 
cation; it is not possible to register the title of the 
periodical in advance of publication."^ 

[$ 176] (c) Nature and Number of Oopiea De- 
posited — ^aa. In GenefaL Except as otherwise pro- 
vided by special jxrovisions applicable to certain 
classes of works,"* the statute requires two complete 



copies of the best edition of the work to be de- 
posited with the claim for copyright."* Deposit of 
an incomplete or fragmentary part of a work is un- 
authorized and insufficient."* 

[$ 177] bb. Works by Alien Authors. If the work 
is by an author who is a citizen or subject of a 
foreign state or nation, and has been published in a 
foreign country, one complete copy of the best 
edition then published in such foreign country must 
be deposited, and such deposit is sufficient."" 

[} 178] CO. AmericaoL Manufacture. If the work 
be a book or periodical, the copies deposited must 
have been produced in accordance with the domestic 
manufacturing provisions of the statute."® These 
manufacturing requirements have already been con- 
sidered."^ 

[$ 179] dd. Periodicals. Application for the r^s- 
tration of a periodical should be made in the same 
manner as for books, depositing two copies."* Sepa- 
rate registration is necessary for each number of 
the periodical published with a notice of copyright." 
The copies deposited must conform to the domestic 
manufacturing requirements.^ 

[$ 180] ee. Contributions to Periddicals. If special 
registration is requested for any contribution to a 
periodical, one copy of the number of the periodical 
in which the contribution appears must be deposited 
promptly after publication.^ The entire copy should 
be sent; sending a mere clipping or a page contain- 
ing the contribution does not comply with the 
statute *^ 

[$ 181] (2) Unpublished Works— (a) In Gen- 
eral. As already noted, unpublished works are made 
copyrightable by the act of 1909.®^ Unpublished 
works are such as have not at the time of registra- 
tion been printed or reproduced in copies for sale 
or been publicly distributed.®* They include: (1) 
Lectures, sermons, addresses, or similar productions 
for oral delivery; (2) dramatic and musical com- 
positions; (3) photographic prints; (4) works of 
art (paintings, drawings, and sculpture) ; (5) plastic 
works; (6) motion picture photoplays; and (7) mo- 
tion pictures other than photoplays.*" This enu- 
meration is not exclusive.^ In order to secure 



dressed to the 'Rejarister of Copy- 
rights, Library of Congress, Wash- 
ington, D. C/ No letters dealing 
with copyright matters should be ad- 
dressed to individuals in the office. 
Copyright matter designed for de- 
posit in the Copyright Office will be 
transmitted by the postmaster free 
of charge when requested. The post- 
master will also, when requested, 
give a receipt for matter so deliv- 
ered to him for transmission. No 
franking label is Issued by the Copy- 
right Office for this purpose." Rules 
and Regulations for Registration of 
Claims to Copyright (Copyright Of- 
fice Bui. No. 15) rule 41. 

39. 29 Op. Atty.-Gen. (Fowler) 
64. 

"Under this statute registration is 
not a necessary prerequisite to the 
existence of the rights and privileges 
of copyright, as they are vested by 
a compliance with the conditions of 
the statute by the author or com- 
poser." 29 Op. Atty.-Gen. (Fowler) 
64, 70. 

40. See infra §§ 199-208. 

41. Act March 4, 1909 (35 St at 
L. 1076 c 820 § 12). 

42. See infra § 380. 

"After the publication of any 
work entitled to copyright, the claim- 
ant of copyright should register his 
claim in the Copyright Office. An ac- 
tion for infringement of copyright 
can not be maintained in court until 
the provisions with respect to the de- 
posit of copies and registration of 



such work shall have been complied 
with. A certificate of regrlstration is 
issued to the applicant and duplicates 
thereof may be obtained on payment 
of the statutory fee of 60 cents." 
Rules and Reerulations for Registra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 3. 

43. See 5 & 6 Vict, c 45 § 13. And 
see infra §8 226-231. 

44. See infra § 175. 

fa) Facaaiel provUdoiui exist in 
the early acts or March 3, 1866, and 
of Febr. 18. 1867. See infra 5 205. 

46. Act March 4. 1909 (35 St. at 
L. 1075 c 820 f 13). 

4e. Act March 4. 1909 (35 St. at 
L. 1076 c 320 i 12). 

47. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 
24. See Promptly [82 Cyc 686]. 

48- Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 
24. 

49. Act March 4. 1909 (36 St. at 
L. 1075 c 320 § 13). 

50. See supra § 174. 

61. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 
38 

6a. See infra §6 177-180. 

53. Act March 4, 1909 (35 St. at- 
L. 1076 c 320 § 1?). 

64. 28 Op. Atty.-GJen. (Wlckor- 
sham) 176. 

65. Act March 28. 1914 (38 St. at 



L. 311). amending Act March 4. 1909 
(86 St. at L.. 1076 c 820 9 12). 

50. Act March 4. 1909 (1^6 St. at 
L. 1076 c 320 S 12). 

Aflldavlt of AmerloaB auuiiifaotiiM 
see infra f § 188-192. 

57. Dom — ti e maaitf aotnro ' goncv- 
ally see supra § 100. 

68. Act March 4. 1909 (35 St. at 
L. 1076 c 320 6 12); Rules and Regu- 
lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15) rule 38. 

69. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 
38. 

Time of reglstratloiL see supra 
§ 175. 

60. See supra § 178. See also su- 
pra § 100. 

61. Act March 4. 1909 (36 St at 
L. 1075 c 320 § 12): Rules and Regu- 
lations for Registration of Claims 
to Copyright (Copyright Office Bui. 
No. 15) rule 39. 

62. Rules and Regulations for 
Registration of Claims to Copyright 
((Copyright Office Bui. No. 16) rule 
39. 

63. See supra §§ 103-106. 

64. Act March 4. 1909 (86 St. at 
L. 1075 c 320 8 11). as amended by 
Act Aug. 24. 1912 (37 St. at L. 488); 
Rules and Regulations for Registra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 19. 

65. See last preceding note. 

66. See supra § 103. 



^ 

For later €•«•«, (LefVlopmBntm an4 o]iaBg»s in the law see cumulative Annotations, same title, page and note number. 
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copyright in such unpublished works, it is necessary 
to make the deposit of copies, title, and description 
specified in the statu te.^^ In each case the deposited 
article should be accompanied by an implication for 
registration and a money order for the amount of 
the statutory fee.** Compliance with these require- 
ments is a condition precedent to the existence of a 
copyright in any unpublished work,^ there being a 
sharp distinction in this respect between published 
and unpublished works.^^ 

[i 182] (b) Lectures, Sermoiui, AiULrefues* Drar 
matic and Musical OompositionB, Etc. In the ease 
of lectures, sermons, addresses, or other similar pro- 
ductions, and dramatic and musical compositions, 
one complete printed, typewritten, or manuscript 
copy of the work must be deposited with claim of 
copyright.^^ This copy should be in convenient form, 
clean and legible, the leaves securely fastened to- 
gether, and should bear the title of the work corre- 
sponding to that given in the application.^' The 
entire work in. each case should be deposited. It is 
not snfficient to deposit a mere outline or epitome, 
oty in the case of a play, a mere scenario, or a 
scenario with the synopsis of the dialogue.^' A 
change of title after copyright does not preclude 
relief against an infringer who acts with notioe.^^ 

[$ 183] (c) Photographs. In the case of photo- 
graphs, one copy of a positive photographic print 
must be deposited with the claim of copyright.^" 
Photo-engravings or photogravures are not photo- 
graphs within the meaning of this provision/^ 

[i 184] (d) Works of Art, Models or Designs, 
Diawings or Plastic Works. In the case of works 
of art, models or designs for works of art, or draw- 
ings or plastic works of a scientific or technical char- 
acter, a photograph or other identifying reproduc- 
tion must be deposited with the claim of copyright.^^ 

[$ 185] (e) Motion Pictures. In the case of 
motion picture photoplays, a title and description, 
vith one print taken from each scene or act,^^ and, 



in the case of motion pictures other than photoplays, 
a title and description, with not less than two prints 
taken from different sections of the complete mo- 
tion picture,^* must be deposited with the claim of 
copyright. 

[( 186] (f) Snbseqnent Publication. Any work 
which has been registered as an unpublished work, 
if subsequently reproduced in copies for sale or 
distribution, must be deposited a second time (ac- 
companied by an application for registration and 
the statutory fee) in the same manner as is re- 
quired in the case of works published in the first 
place.^ In the case of motion picture films, it is 
a question whether leasing the films to others for 
exhibition purposes is a reproduction for sale within 
this requirement.*^ 

[i 187] (3) Application for Begistration. The 
statute provides that in each case the required de- 
posits shall be accompanied by a claim of copy- 
right.*^ The application for copyright registration 
required to be sent with each work must state the 
following facts, without which no registration can 
be made: (1) The name and address of the claim- 
ant of copyright. (2) The name of the country of 
which the author of the work is a citizen or sub- 
ject. (S) The title of the work. (4) The name and 
address of person to whom certificate is to be sent. 
(5) In the case of works reproduced in copies for 
sale or publicly distributed, the actual date (year. 
month, and day) when the work was published.** 
The date of publication of a periodical is not neces- 
sarily the date stated on the title page. The appli- 
cation should state the day on which the issue is 
'^ first placed on sale, sold, or publicly distributed," 
which may be earlier or later than the date printed 
on the title page.*^ The copyright office has issued 
various application forms adapted to the different 
classes of copyrightavble works, and the appropriate 
form should be used when applying for copyright 
registration.** An error in specifying the statutory 



er. Act March 4, 1909 (35 St. at 
L. 1075 c 820 9 11), as amended by 
Act Aug. 24. 1912 (37 St. at Lr. 488) ; 
Rules and Regulations for Regristra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 19. 

68. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 

08. See supra §§ 167-170. 

7fk See supra 9 174. 

71. Act March 4, 1909 (35 St. at 
L. 1075 c 320 9 11), as amended by 
Act Aug. 24, 1912 (37 St. at L. 488); 
Rules and Regulations for Registra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 20. 

78. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 
20. 

78. Act March 4, 1909 (35 St. at 
L. 1076 c 320 9 11), as amended by 
Act Aug. 24, 1912 (38 St. at L. 488); 
Rules and Regulations for Registra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 20. 

74. Collier v. Imp Films Co., 214 
Fed. 272. But compare rule under 
former statute infra 99 202, 203. 

[a] Bole applied.— An author who 
copyrighted a play under one title 
and thereafter adopted another title 
under which it was produced did not 
thereby forfeit her copyright as 
asainst an infringer with rull knowl- 
edge of all the facts. Collier v. Imp 
Films Co.. 214 Fed. 272 (the report 
of this case does not show under 
what statute the drama was copy- 
righted, nor whether it was copy- 
righted 83 a published or an unpub- 
lished work). 

, 75. Act March 4, 1909 (35 St. at 
L. 1075 c 320 9 11), as amended by 



Act Aug. 24, 1912 (38 St. at L. 488); 
Rules and Regulations for Registra- 



tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 21. 

76. Rules and Regulations for 
Registration of CHaims to Copyright 
(Copyright Office Bui. No. 15) rule 
21. 

77. Act March 4. 1909 (85 St. at 
L*. 1075 c 320 9 11). a^ amended by 
Act Aug. 24. 1912 (38 St. at L. 488); 
Rules and Regulations for Registra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 22. 

TO. Act March 4. 1909 (35 St. at 
L. 1075 c 320 9 11). as amended by 
Act Aug. 24. 1912 (38 St. at L. 488); 
Rules and Regulations for Registra- 
tion of Claims to Copyright (Copy- 
Wght Office Bui. No. 15) rule 22. See 
Gaumont Co. v. Hatch, 208 Fed. 378 
(where an allegation of deposits and 
registration of an unpublished photo- 
play were held sufficient on motion 
to dismiss). 

78. Act March 4, 1909 (35 St. at 
L. 1075 c 320 9 11)« as amended by 
Act Aug. 24, 1912 (88 St. at L.. 488); 
Rules and Regulations for Registra- 
tion of Claims to Copyright (Copy- 
right Office Bui. No. 15) rule 22. 

80. Act March 4. 1909 (35 St. at 
L. 1075 c 320 9 Jl), as amended by 
Act Aug. 24, 1912 (88 St. at L. 488); 
Rules and Regulations for Registra- 
tion of maims to Copyright (Copy- 
right Office Bui. No. 15) rule 23. 

Peposit and rtglstration of pnl)- 
lUhea works see supra 99 174-180. 

81. Gaumont Co. v. Hatch, 208 
Fed. 378 (whore the question was 
raised on motion to dismiss, which 
was necessarily overruled in viow 
of an express allegation that the 
photoplay had not been reproduced 
in copies for sale, admitted by the 



demurrer). 

88. Act March 4, 1909 (35 St. at 
L. 1075 c 320 9 12). 

83. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 

[a] "Z& addition, It to deidralOe 
that the appUoatlon slumld state for 
record the name of the author. If. 
however, the work is published 
anonymously or under a pseudonym 
and it is not desired to place on rec- 
ord the real name of the author, this 
may be omitted. In the case of 
works made for hire, the employer 
may be given as the author. By the 
nationality of the authoj* is meant 
citizenship, not race; a person nat- 
uralized in the United States should 
be described as a citizen. An au- 
thor, a citizen of a foreign country 
having no copyright relations with 
the United States, may secure copy- 
right in this country, if at the time 
of publication of his work he is 
domiciled in the United States. The 
fact of such domicile in the United 
States should be expressly stated in 
the application, including a state- 
ment or this place of domicile. Care 
should be taken that the title of the 
work, the name of the author, and 
the name of the copyright claimant 
should be correctly stated In the ap- 
plication, and that they should agree 
exactly with the same statements 
made in the work Itself." Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright Of- 
fice Bui. No. 16) rule 82. 

84. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 
39. 

Rules and Regulations for 
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class to which the work belongs does not invalidate 
or impair the copyright.** 

[i 188] c. AfELdavit of Manafactare*^— (1) Neces- 
sity and Oontents. In the case of books by Ameri- 
can authors and all books in the English language 
the application must be accompanied by an affi- 
davit, showing the following facts :^ (1) That the 
copies deposited have been printed from type set 
within the limits of the United States; or from 
plates made within the limits of the United States 
from type set therein; or if the text be produced 
by lithographic process or photo-engraving process, 
that such process was wholly performed within the 
limits of the United States, stating, in either case, 
the place and the establishment where such work 
was done,^ except of course where the published 
book has not been produced by printing, or by a 
lithographic or photo-engraving process, for there 
is no requirement that copyrighted books shall be 
so produced;^ (2) that the printing of the text 
has been performed within the limits of the United 
States, showing the place and the name of the es- 
tablishment doing the work;^^ (3) that the binding 
of such book has been performed within the limits 
of the United States, showing the place and the 
name of the establishment where the work was 
done,** except in cases where the work is unbound,®* 
for there is no requirement that copyrighted books 
shall be bound ;^ (4) that the completion of the 
printing of said book was on a stated day, or that 
the book was published on a given date.*'^ The 
exact date should be given; the month alone is in- 
sufiOicient.^ The copyright act defines the date of 
publication as ''the earliest date when copies of 
the first authorized edition were placed on sale, 



sold, or publicly distributed by the proprietor of 
the copyright or under his authority. ' ' ^ The affi- 
davit is required only for books.^ In the case of 
periodicals, no affidavit is required,*" although they 
are subject to the manufacturing requirements.^ 

In the case of a foreign author applying for a 
book in a language other than English, no afi&davit 
is required^ as such books are not subject to the 
manufacturing clause.* In the case of a foreig^i 
author applying for a book in the English language, 
the same affidavit must be made as in that of an 
American author, except where a book is deposited 
for ad interim protection. In such cases the affi- 
davit must be filed when the ad interim copyright 
is sought to be extended to the full term.^ The 
affidavit must show that the entire book deposited 
was printed in the United States; registration must 
be refused where the affidavit shows that only part 
of it was so printed.^ 

[$ 189] (2) By Whom Made. The affidavit may 
be made by: (1) The person claiming the copy- 
right; or (2) his duly authorized agent or represen- 
tative residing in the United States; or (3) the 
printer who has printed the book.^ It should state 
in what capacity the affiant takes the oath, whether 
as claimant, agent of the claimant, or printer; if a 
corporation or firm is the claimant the affiant should 
swear as afirent. 

[i 190] (3) Before Whom Made. The affidavit 
may be made before any officer authorized to ad- 
minister oaths within the United States who can 
affix his official seal to the instrument.^ 

[$ 191] (4) Time of Making. The affidavit most 
never be made before publication has taken place,* 
as the facts in regard to publication are required 



Registration of Claims to Copyrigrht 
(CopyriflTht Office Bui. No. 15) rule 
23. 

[a] AppUoatloa foxnui* — "The 

CopyrifiTht Office has issued the fol- 
lowing application forms, which will 
be furnished on request, and should 
be used when applying for copyright 
registration i 

Al. New book printed and published 
for the first time in the United 
States: also United States edition of 
English book. 

A2. Book reprinted in the United 
States with new copyright matter. 
A3. Book by foreign author in for- 
eign language. 

A4. Ad interim for 30 days. Book 
published abroad in the English lan- 
guage. 

A5. Contribution to a newspaper or 
periodical. 

For registration of 



General application 



Bl. Periodical, 
single issue. 
B2. Periodical, 
and deposit. 
C. Lecture, sermon, or address. 
Dl. Publlsned dramatic composition. 
D2. Dramatic composition not repro- 
duced for sale. 

D3. Published dramatico-musical 

composition. 

E. New musical composition pub- 
lished for the first time. 
El. Musical composition republished 
with new copyright matter. 
E2. Musical composition not repro- 
duced for sale. 
P. Published map. 

G. Work of art (painting, drawing, 
or sculpture): or model or design 
for a work of art. 

11. Published drawing or plastic 
work of a scientific or technical 
chars/Cter 

12. Unpublished drawing or plastic 
work of a scientific or technical char- 
acter. 

Jl. Photograph published for sale. 

J2. Photograph not reproduced for 

sale 

£ Print or pictorial illustration. 



Lil. Motion-picture photoplay repro- 
duced for sale. 

Ii2. Motion-picture photopl&y not re- 
produced for sale. 

Ml. Motion picture, not a photoplay, 
reproduced for sale. 
M2. Motion picture, not a photoplay, 
not reproduced for sale. 
Rl. Renewal of a copyright for 28 
years. 

R2. Extension of a renewal copyright 
for 14 years." Rules and Regula- 
tions for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
16) rule 33. 

86. Act March 4, 1909 (35 St. at 
L. 1075 c 320 § 6); Green v. Luby, 
177 Fed. 287. 

[&] K11I0 appntd. — ''But the fact 
that the sketch was improperly 
classified as a dramatic composition 
in taking out the copyriprht would 
not affect its validity. The copy- 
right law expressly provides (sec- 
tion 5) that an error in classification 
shall not invalidate or impair a copy- 
right." Green v. Luby, 177 Fed. 287. 
288. 

87. Domestio mamifactiire rt- 
qniresnents see supra 9 100. 

88. Act March 4. 1909 (35 St. at 
L. 1075 c 320 S 16; Rules and Regu- 
lations for Registration of Clain^s 
to Copyright (Copyright Office Bui. 
No. iSf rule 34. 

89. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office BuL No. 16) rule 
34. 

90. 28 Op. Atty.-(^n. (Fowler) 
265. 

91. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 34. 

92. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 34. 

93. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 34. 

94. 28 Op. Atty.-Gen. (Fowler) 
266. 



96. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 
34. 

96L Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 
35. 

97. Act March 4, 1909 (35 St. at 
L. 1075 c 320 8 62). 

98. Act March 4. 1909 (36 St at 
L. 1075 c 320 § 16); Rules and Regu- 
lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 

15) rule 37. 

99. Rules and Regulations for 
Registration of Claims to Copyright 
(Copyright Office BuL No. 16) rule 
38. 

1. See supra S 100. 

2. Act March 4. 1909 (35 St at 
li. 1075 c 820 IS 16. 21, 22); Hules 
lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 

16) rule 37. See also supra § 100. 

3. Act March 4. 1909 (86 St at 
L. 1076 c 320 SS 16, 21, 22); Rules 
and Regulations for Registration of 
Claims to Copyright (Copyright Of- 
fice Bui. No. 15) rule 37. 

▲d IntMim oopyxlglit see infra 
§ 193. 

4b 28 Op. Atty.-Gen. (Wicker- 
sham) 176. 

6. Act March 4, 1909 (35 St at h. 
1075 c 320 S 16); Rules and Regula- 
tions for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15) rule 36; Meccano v. Wagner, 284 
Fed. 912 

6.* Rules and Regulations for 
Registration of Claims to Copyrignt 
(Copyright Office Bui. No. 16) rule 86. 

7. Act March 4, 1909, (35 St at 
li. 1075 c 320 § 16); Rules and Regu- 
lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15) rule 36. ^ 

8. Rules and Regulattons for Reg- 
istration of Claims to Copyright 
(Copyright Office Bui. No. 16) rule 
35. 
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to be stated,* and cannot properiy be sworn to 
until they have actually taken place. 

[$ 192] (5) Penalty for False Affidavit. Any 
person who, for the purpose of obtaining registra- 
tion of a claim to copyright, knowingly makes a 
false affidavit as to his compliance with the statu- 
tory requirements is guilty of a misdemeanor, and 
is punishable by a fine of not more than one thou- 
sand dollars, and, on conviction, all of his rights 
and privileges under such copyright are forfeited." 

[$ 1^3] d. Ad Interim Copyright for Foreign 
Books. In the case of a book published abroad in 
the English language before publication in this 
country, an ad interim copyright good for thirty 
days may be secured by the deposit in the copyright 
office, not later than thirty days after its publica- 
tion abroad, of one complete copy of the foreign 
edition, with a request for the reservation of the 
copyright.^* Such application must state: (1) The 
name and nationality of the author; (2) the name, 
nationality, and address of the copyright claimant; 
and (3) the exact date of original publication 
abroad." Whenever within the thirty days' period 
of ad interim protection an authorized edition of 
sneh book is published within the United States, 
in accordance with the domestic manufacturing pro- 
visions of the act," and whenever the provisions of 
the act as to deposit of copies and r^stration,^^ 
filing of affidavit,^^ and the printing of the copy- 
right notice^® have been duly complied with, the 
copyright becomes extended for the full term else- 
where provided in the act." In default of an ad 
interim copyright, or of publication and registration 
within the United States in accordance with these 
provisions, the book falls into the public domain, 
and is not thereafter subject to copyright." By 



the express terms of the statute only books pub- 
lished abroad in the English liMiguage are subject to 
these provisions." Just here some of the anomalies 
previously spoken of appear.^ Books in any language 
other than English, and all other foreign works, 
need not, and indeed cannot, obtain ad interim pro- 
tection; they secure copyright for the full term by 
mere publication abroad with notice of copyright; 
they need not be published in the United States at 
any time; no deposit of copies or registration in 
the copyright office is necessary unless suit for in- 
fringement of copyright is to be brought, or imless 
the register of copyrights makes demand therefor.*^ 
Another anomaly exists in regard to use of the 
notice of copyright." 

[$ 194] e. Notice of Oopyright^^(l) Necessity 
for Notice and Effect of Omission. Publication with 
notice of copyright is necessary to secure copyright 
in all published works ;^ and thereafter, in order to 
preserve the copyright, such notice must be affixed 
to each copy of the work published or offered for 
sale in the United States,^*^ by authority of the 
copyright proprietor,^ except in the case of books 
seeking ad interim protection under $ 21 of the 
Copyright Act.^ This exception is confined to 
books published abroad in the English language." 
The omission of the notice of copyright in cases 
where such notice is required invalidates thfi copy- 
right," as it did under the former law,^ except in 
certain cases of accident or mistake. 

Accident or mistake. Where the copyright pro- 
prietor has sought to comply with the provisions 
of the statute with respect to notice of copyright, 
the omission by accident or mistake of the pre- 
scribed notice from a particular copy or copies does 
not invalidate the copyright or prevent recovery for 



9. See supra 8 188. 

10. Act March 4. 1909 (35 St. at 
L. 1075 c 320 S 17): Meccano v. Wagr- 
ner, 234 Fed. 912. See also infra 
i 448. 

[a] Xnowledge of priatliur to w^Th 
port aJBdavtt^— "The objection that 
certain printed statements In the 
affidavit of Hills were untrue, and 
that Hills did not actually see the 

firintlnji of the copyrl^^hted Manuals 
n the United States, seem to me friv- 
olous. The first resulted from the 
failure to strike out from a printed 
form certain alternative printed 
statements of facts applicable to the 
particular capacity in which the 
affiant appears. Hills neglected to 
strike out the inapplicable state- 
ments, but the affidavit shows, in the 
application for registration of the 
large Meccano, 1911, Manual, that 
he was the duly authorized agent of 
the claimant of the copyright; and It 
is quite clear there was no fraud or 
injury, or intended fraud or injury, 
worked on the government, or upon 
any one, by the failure to strike out 
those printed statements not appli- 
cable to the capacity in which he 
made the affidavit. As to the second 
claim, it is true Hills did not see the 
type set up or the copyrighted Man- 
pals bound. vBut what he did was 
in the ordinary course of business. 
He employed the printer to do the 
printing, and furnished him the copy 
from which to do it. There might 
have been stronger evidence of these 
facts; but, so far as appears, the 
work was done by the printers in 
Albany whose names appeared in evi- 
dence. Defendants could have called 
ihem. What appears is at least 
prima facie evidence of the fact that 
the statute was complied with." 
Meccano v. Wagner. 234 Fed. 912, 
922. 

, 11. Act March 4, 1909 (35 St. at 
L. 1075 c 820 § 21). 
_ U. Act March 4, 1909 (36 St. at 
U 1075 c 320 S 21): Rules and Regu- 



lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15) rule 40. 

13. DomMitlo iiuuuifaotnzlBir re- 
quirements see supra S 100. 

14. See supra SS 174-187. 

[a] Thm woxd ''book," as used in 
fiS 21. 22, and in class (a) of \ 5, 
and elsewhere in the act, means the 
entire book, and not a fragment 
thereof. 28 Op. Atty.-Gen. (Wicker- 
sham) 176. 

[b] Oharaeter of deposits.^— Appli- 
cation for registration of copyright 
should be denied, where the ad in- 
terim deposit under 8 21 of the Copy- 
right Act of March 4. 1909 (86 St. 
at Li. 1080). is a complete book, and 
the permanent deposit under { 22 is 
only a part of such book; where both 
the ad interim and permanent de- 
posits are fragments of the work; 
where the copy, printed and bound in 
accordance with the manufacturing 
provisions of § 15 of the act and 
deposited in the first instance, is only 
a fragment of the work: and where 
a complete book is deposited, but the 
affidavit correctly indicates that only 
a part of the work is printed in the 
United States. 28 Op. Atty.-Gen. 
(Wickersham) 176. 

15. See supra $8 188-192. 

16b See supra f 171; infra 8 194 
et seq. 

17. Act March 4, 1909 (35 St. at 
L. 1075 c 320 8 22). 

'*The deposit must be made within 
thirty days from publication abroad. 
Whenever, within thirty days' period 
of ad interim protection, an edition 
manufactured in the United States 
is published and two copies have 
thereafter been promptly deposited, 
the coyright claim therein may be 
registered the same as any other 
book." Rules and Regulations for 
Registratii n of Claims to Copyright 
(Copyright Office Bui. No. 15) rule 40. 

Term or dnxatloB of copyxlglit see 
infra 88 885-244. 

18. See supra 88 167-169. See 



also supra 8 92. 

19. Act March 4, 1909 (35 St. at 
L.. 1075 c 320, 88 21, 22). 

20. See supra 8 173. 

21. See supra |8 178-176. 
2S. See infra f 194. 

28. Fftls* notioe mi offense see 
infra 88 449-451. 

Fraiidiilent remOTai or alteratlott 
as offense see infra 8 452. 

84. Universal Film Mfg. Co. ▼. 
Copperman, 212 Fed. 301 [all 218 Fed. 
577, 134 C!CA 305]. See also supra 
8 171. 

25. Bentley v. Tlbbals, 223 Fed. 
247, 138 CCA 489. 

[a] Vader the former law the rule 
was the same in this respect; the 
statute is mere codification. See 
infra 88 212-219. 

28. Act March 4, 1909 (36 St. at 
L.. 1075 c 320 8 9). 

[a] under tae former law the 
same rule prevailed. See Infra 
88 213, 219. 

87. Act March 4, 1909 (36 St. at 
Ii. 1075 c 320 8 9); Rules and Regu- 
lations for Registration of Claims to 
Copyright (Copyright Office Bui. No. 
15r rule 28. 

88. See supra 8 193. 

88. Herbert v. Shanley Co., 229 
Fed. 340, 143 CCA 460 [afl 222 Fed. 
344, and rev on other grounds 242 
U. S. 591, 37 set 232]; Bentley v. 
Tibbals, 223 Fed. 247, 13^ CCA 489. 

[a1 Wliere the owner of copy- 
liglit of a dramattoo-mnsloal com^ 
position pnblislies and oopyrlghts the 
song separately and apart from the 
previously coyrighted composition of 
which it is a part, he loses, as to 
the part so published, the benefit of 
copyright as a dramati co-musical 
composition, if in republishing he 
falls to state that the composition 
from which the song was taken was 
itself copyrighted. Herbert v. Shan- 
ley Co., 229 Fed. 340, 143 CCA 460 
[rev on other grounds 242 U. S. 691, 
37 set 2321. 

80. See infra 8 213. 
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infringement against any person who, after actual 
notice of the copyright, begins an undertaking to 
infringe it.^^ Where such omission of notice was 
unknown to defendant until after he had knowingly 
infringed, it does not affect his liability in any 
way.^^ But the omission of notice does prevent the 
recovery of damages against an innocent infringer 
who has been misled by the omission of the notice,^^ 
and in a suit for infringement no permanent injunc- 
tion can be had unless the copyiight proprietor shall 
reimburse to the innocent infringer his reasonable 
outlay innocently incurred if the court, in its dis- 
cretion, shall so direct.'** 

Foreign editions prior to registration must carry 
the statutory notice, except in the case of books in 
the English language seeking ad interim protec- 
tion; after registration notice is necessary only in 
copies published or offered for sale in the United 
States. This is one of the anomalies of the act.^ 
First publication without notice dedicates the work 
and invalidates a subsequent attempted copyright.^* 

[$ 195] (2) Form and Contents of Notice. The 
notice of copyright required by the statute con- 
sists either of the word '* Copyright ' ' or the ab- 
breviation "Copr.,'' accompanied by the name of 
the copyright proprietor;" and if the work be a 
printed literary, musical, or dramatic work the 
notice .must include also the year in which the copy- 
right was secured by publication.^ Use of the year 



is not required in the case of any other work.*® In 
the case of maps, photographs, reproductions of 
works of art, prints or pictorial illustrations, works 
of art, models or designs for works of art, and 
plastic works of a scientific or technical character, 
the notice may consist of the letter C, inclosed 
within a circle, thus @, accompanied with the 
initials, monogram, mark, or symbol of the copy- 
right proprietor. But in such cases the name itself 
of the copyright proprietor must appear on some 
accessible portion of the work; or on the mount 
of the picture or map; or on the margin, back, or 
permanent base or pedestal of the work.^ In the 
case of works in which copyright was subsisting 
when the statute took effect, which was July 1, 
1909, the notice may be in either of the foregoing 
forms, or in one of the forms prescribed by the act 
of June 18, 1874, which were the forms in use 
when the new law took effect.** When an assign- 
ment of the copyright in a specified book or other 
work has been recorded the assignee may substitute 
his name for that of the assignor in the statutory 
notice of copyright prescribed by the act." A 
notice in characters or symbols too small to be 
reasonably observed is equivalent to the total omis- 
sion of any notice.*^ A fictitious or trade-name is 
sufficient,^ unless used in violation of applioatory 
state statutes making its use illegal, in which ease 
the notice will be insufficient.^ 



31. Act March 4. 1909 (35 St. at 
L. 1075 c 820 § 20); Stecher Llth. 
Co. V. Dunston Lith. Co., 233 Fed. 
601, 604 (where the court said: 
"This provision is applicable to the 
present situation, and defeats the 
contention that 17 of the copyrlgrhted 
chromos should be held not infrinsred, 
as they were published without the 
copyright mark"); Alfred Decker 
Conn Co. v. Btchison Hat Co., 226 
Fed. 135; Strauss v. Penn Printing, 
etc., Co.. 220 Fed. 977. 

32. Stecher Lith. Co. v. Dunston 
Lith. Co., 233 Fed. 601. 

33. Act March 4, 1909 (85 St. at 
L. 1075 c 320 f 20); Alfred Decker 
Cohn Co. V. Et Chi son Hat Co., 225 
Fed. 135; Strauss v. Penn Printing, 
etc., Co., 220 Fed. 977. 

[a] Where an ixmocent Infringer 
had iMeii mlsleA by an accidental 
omission of the notice, a decree was 
entered for an injunction, an account- 
ing of profits, a forfeiture, of copies, 
plates, etc., for destruction, full 
costs, and an attorney's fee, but not 
for damages. Strauss v. Penn Print- 
ing, etc., Co., 220 Fed. 977. 

34. Act March 4, 1909 (25 St. at L. 
1075 c 320 8 201: Alfred Decker Cohn 
Co. V. Etchlson Hat Co., 226 Fed. 135. 

35. See supra S§ 173, 193. 

33. Universal Film Mfg. Co. v. 
Copperman. 212 Fed. 301 [afll: 218 Fed. 
577. 134 (XA 305]. See also Infra 
f 213. 

"Section 9 of the act of 1909 car- 
ries forward substantially the his- 
toric method of obtaining copyright 
and corresponds to Rev. Stat. § 4956, 
when it says: 'Any person entitled 
thereto by this act may secure copy- 
right for his work by publication 
thereof with the notice of copyright 
required by this act.' Around this 
method of procuring copyright has 
• grown a great body of case law, the 
sum of which is that publication 
with notice of copyright Is the es- 
sence of compliance with the statute, 
and publication without such notice 
amounts to a dedication to the pub- 
lic sufficient to defeat all subsequent 
elTorts at copyright protection." 
Universal Film Mfg. Co. v. Copper- 
man, 212 Fed. 301. 802 [ait 218 Fed. 
577, 134 CCA 805]. 

37. Act March 4. 1909 (35 St. at L. 
1075 c 320 S 18); Haas v. Leo Feist. 



Inc., 234 Fed. 106. 

Trftde-iMxnes see infra f 217. 

38. Act March 4. 1909 (36 St. at L. 
1075 c 320 8 18). 

[a] '^The ordinaxj fozm of oopy- 
xlglLt notice for 1>ooks, perlodioau, 
dramatic and mtisical compositioiis Is 
•Copyright, 19 — (the year of publica- 
tion), by A. B. (the name of the 
claimant).' The name of the claim- 
ant printed in the notice should be 
the real name of a living person, or 
his trade name if he always uses 
one (but not a pseudonym or pen 
name), or the name of the firm or 
corporation claiming to own the copy- 
right. The copyright notice should 
not be printed in the name of one 
person for the benefit of another. 
The beneficiary's name should be 
printed in such cases." Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright 
Ofiice Bui. No. 15) rule 26. 

39. Act March 4. 1909 (35 St. at L. 
1075 c 320 S 18). 

40. Act March 4, 1909 (35 St. at L. 

1075 c 320 § 18); Rules and Regula- 
tions for Registration of Claims to 
Copyright (Copyright Ofllce Bui. 
No. 16) rule 27. 

41. Act March 4, 1909 (35 St. at L. 

1076 c 820 S 18). 

Form of notice under former law 
see infra §9 214-217. 

42. Act March 4, 1909 (35 St. at L. 
1076 c 320 f 46); Rules and Regu- 
lations for Registration of Claims to 
Copyright (CJopyrlght Office Bui. 
No. 15) rule 45. 

43. Alfred Decker Cohn Co. v. 
Etchlson Hat Co., 225 Fed. 135. 

[a] Bnle applied^— "The statute, 
among other things, prescribes that 
the notice shall contain the letter 
'C inclosed within a circle. There is 
no excuse for any one to make a 
character so small that you cannot 
see what it is. Perhaps the *C* in 
the publication of 'Men's Wear* might 
be discovered with a microscope, by 
a person skilled in the art, still an 
average observer would discover 
nothing therefrom, even with such 
aid; and what is said in this respect 
applies likewise to the other symbols 
on the notice." Alfred Decker Cohn 
Co. V. Btchison Hat Co., 225 Fed. 136. 
137. 



44. Scribner v. Henry G. Allen Co.. 
49 Fed. 864 (under former -law). 

46. Haas v. Leo Feist, Inc., 234 
Fed. 106. 

[a] Season for mle.^— '^Section 18 
of the Copyright Act requires that 
all copies shall bear the 'name of 
the copyright proprietor,' In com- 
pliance with section 9. Therefore 
the question is whether the nain& 
'Haas & Cahalin Music Company? 
was the name of Deutsch, the copy- 
right proprietor. It may be that a 
copyright proprietor may make his 
application for registration in his 
real name, and still use an assumed 
name upon his notices (Werckmeister 
V. Springer Lith. Co., 68 Fed. 808), 
although it is quite possible that in 
that case both the application and 
the notice were In the assumed name 
(Werckmeister v. Pierce, etc, Mfg. 
Co., 63 Fed. 445). I may assume, 
however, that the use of two names 
does not invalidate the copyright, 
provided the proprietor has the right 
to use either. No doubt he may use 
any name both in applying for regis- 
tration and in making his notice of 
copyright; but it seems to me quite 
clear that the names which he uses 
must be legal where he uses them, 
else they cannot be called his name 
at all. The trouble in the case at 
bar was that Deutsch was forbidden 
by the laws of New York, of which 
h3 was a citizen, to use the name, 
'Haas & Cahalin Music Company.' He 
was forbidden In the first place to use 
the name 'Company' by section 22 of 
the Partnership Law (Consol. Laws, 
c. 39) and section 924 of the Penal 
Law (Consol. Laws, c. 40), and these 
same provisions forbade his using 
the name 'Haas & Cahalin' as his 
partners when they were not part- 
ners. This prohibition is absolute 
regardless of any certificates. Noth- 
ing could have made it valid. If the 
name be thought to be a merely fic- 
titious one, he was forbidden to use 
it by section 440 of the Penal Code, 
which is a quite independent pro* 
vision and does not take the place of 
section 924. Jenner v. Shope, 206 N. 
Y. 66, 98 NE- 325. At common law 
it is true that a man may adopt any 
name he chooses so long as he be en- 
gaged in no fraud, and he need not 
use it exclusively in all his busl- 



For later cases, deTelopmenta and chaniTM in the law see cumulative Annotations, same title, page and note number. 
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H 196] (8) Place of Kotioe. The notice of eopy- 
right must be applied, in the case of a book or other 
printed publication, on its title page or the page 
immediately following;^ or if a periodical, either 
on the title page or on the first page of text of 
each separate number or under the title heading ;^^ 
or if a musical work, either on its title page or the 
first page of music.** 

[i 197] (4) Number of Notices. By express pro- 
vision of the statute, one notice of copyright in each 
volmne, or in each number of a newspaper or peri- 
odical, published is sufficient,** and the copyright 
protects all the copyrightable component parts of 
the work copyrighted, and all matter therein in 
which copyright is already subsisting.*** As already 
noted, compilations, abridgments, adaptations, new 
arrangements, and works republished with new mat- 
ter are regarded as new works subject to copy- 
right."^ Under the former law a doubt had been 
expressed as to whether it was not necessary to 
nse several notices of the separate copyrights in 
snch cases."' The effect of the foregoing provisions 
is to remove such doubt, if it ever had any substan- 
tial basis. 

H 198] S. Beauirements Prior to Act of 1909— 
a. Present Importance of Former Law. Aside from 
the light which a knowledge of the former law 
throws on the construction and operation of the 
provisions in the present copyright law, the former 
law must be applied to determine the existence and 
validity of cop3rrights secured under it, and the 
latest of these will, or may, not expire until fifty- 
six years from July 1, 1909, and therefore may 
come into litigation at any time prior to July 1, 



1965."' This results from the provision in the act 
of 1909 that no cop3nright shall subsist in any work 
which was published in this country or any foreign 
country prior to the taking effect of the act of 
1909, and which was not already copyrighted in the 
United States,*^ and the further provision that copy- 
rights subsisting when the act went into effect may 
be renewed and extended so as to equal the full 
term of fifty-six years.^* Of course no copyright 
was subsisting when the act went into effect in any 
work copyrighted prior to the year 1867, because 
the utmost term of copyright under former laws, 
including the extended or renewal term, was forty- 
two years.** 

[$ 199] b. Deposit of Title or DescriptioiL of 
Work— (1) Statutory ProviBions. The former stat- 
ute provided that no person shall be entitled to a 
copyright unlesc he shall, on or before the day of 
publication, in this or any foreign country, deliver 
at the office of the librarian of congress, or deposit 
in the mail within the United States, addressed to 
the librarian of congress, at Washington, District of 
Columbia, a printed copy of the title of the book, 
map, chart, dramatic or musical composition, en- 
graving, cut, print, photograph, or cnromo, or a 
description of the painting, drawing, statue, statu- 
ary, or model or design for a work of the fine arts, 
for which he desires a copyright." 

[i 200] (2) Necessity of Deposit The delivery 
or deposit of a copy of the title or description of 
the work as prescribed by the statute in force, and 
within the time specified, was an essential condition 
precedent to the existence of a copyright.** Pub- 
lication before making such delivery or deposit 



nesses. But New York haa rearulated 
this common-law right, and limited 
it Dy the statutes mentioned, and so 
under the law of Beutsch's domicile, 
by which he was firovemed, he had 
not tlA common-law right to use any 
name that he chose. . . . Judge 
Shipman's decision In Scribner v. 
Henry G. Allen Co., 49 Fed. 854, upon 
which plaintiff chiefly relies, is not 
in point, because in that case the 
plaintiff's name was not illegal un- 
der the statute as it then existed. 
Section 1, chapter 262, Laws of 1886 
(now section 22 of the Partnership 
Law). That law then provided and 
now provides that the name of a 
partnership should not contain the 
name of a partner who was not a 
member of tne firm, and that, if the 
word 'Company' was used, it should 
represent an actual partnership. The 
plaintiff's name in that case was 
Charles Scrlbner's Sons, and Charles 
Scribner was the person doing busi- 
ness. The word 'Company' did not 
appear, and the name is therefore not 
within the statute in fact. Section 
440 of the Penal Code was not then 
in existence, nor was section 363b 
of the old Penal Code. On the facts, 
therefore, the case does not apply, 
and Judge Shipman's language gives 
no reason for thinking that he had 
in mind any such defense as is here 
presented. The name, 'Charles Scrlb- 
ner's Sons,' probably in fact was 
quite legal under the then existing 
law, which has been re-enacted into 
sections 20 and 21 of the present 
Partnership Law. The case came be- 
fore Judge Shipman on demurrer, and 
all he decided was that the allegation 
of ownership was sufficient without 
setting up all the facts requisite un- 
der sections 20 and 21. In effect his 
decision was that the facts, if rele- 
vant at all, were only matter of de- 
fense." Haas V. Leo Feist. Inc., 284 
Fed. 105, 109. 111. 

,^46- Act March 4, 1909 (35 St. at L. 
1075 c 320 I 19). 
[a] ITadMr the fomier law this 



rule was the same. See infra 8 218. 

47. Act March 4, 1909 (85 St. at L. 
1076 c 320 § 19). 

4a Act March 4. 1909 (35 St. at L. 
1075 c 320 f 19). 

40. Act March 4, 1909 (36 St. at L. 
1075 c 320 8 19). 

80. Act March 4, 1909 (35 St. at L. 
1075 c 320 X 3). 

61. Act March 4. 1909 (86 St. at L. 

1075 c 320 8 6): Meccano v. Wagner, 
284 Fed. 912. See supra || 95, 96. 

[a] Aole avplled. — "The claim that 
the copyright of 1911 was abandoned 
by the copyright of 1912 cannot be 
sustfiined. Complainant may well 
claim that the copyright of 1912 was 
for a new book that could have been 
dated 1911, or 1912." Meccano v. 
Wagner, 234 Fed. 912, 923 [foil West 
Pub. Co. V. Edward Thompson Co., 
176 Fed. 833, 836, 100 CCA 303]. 

68. See infra § 219. 

63. De Jonge v. Breuker, etc., Co., 
235 U. S. 83. 35 SCt 6, 59 L. ed. 113: 
Whitmark v. Standard Music Roll 
Co., 221 Fed. 376, 137 CCA 184; 
Davies v. Bowes, 219 Fed. 178, 134 
CCA 552. 

54. Act March 4, 1909 (35 St. at L. 

1076 c 320 8 7). . 

66. Act March 4. 1909 (35 St. at L. 
1076 c 320 |§ 23, 24). 

Benewal and eztensioa of eopy- 
rlglits see infra |§ 235-239. 

66. See infra || 236, 237. 

67. Rev. St. S 4956, as amended 
by Act March 3, 1891 (26 St. at L. 
1106 c 565 I 3). 

[a] Klstory of statuta. — ^The re- 
quirement of a deposit of the title 
of the work as a condition of copy- 
right goes back to the first copyright 
law enacted by congress, and has 
been continued through all subse- 
quent statutes down to the act of 
March 4, 1909, In which it is omitted. 
Thus the act of 1790 provided: "That 
no person shall be entitled to the 
benefit of this act unle.ss 

he shall before publication deposit 
a printed copy of the title of such 
map, chart, book or books, in the 
clerk's office of the district court 



where the author or proprietor shall 
reside." Act May 31, 1790 (1 St. at 
L. 124 c 15 8 8). A similar pro- 
vision was contained in the Act of 
1802 which extended copyright to 
historical and other prints. Act 
April 29. 1802 (2 St. at L. 171 c 36 
12). The revision of 1831 continued 
this requirement without change. 
Act Febr. 8, 1831 (4 St. at L. 436). 
The revision of 1870 provided: "That 
no person shall be entitled to a copy- 
right unless he shall, before publica- 
tion, deposit in the mail a printed 
copy of the title of the book or other 
article, or a description of the i^Unt- 
ing, drawing, chromo, statue, stat- 
uary, or model or design for a work 
of the fine arts, for which he desires 
a copyright, addressed to the libra- 
rian of Congress." Act July 8, 1870 
(16 St. at L. 198 c 230 8 90). This 
form of the provision was continued 
in the Revised Statutes, the only 
change made being to authorize the 
printed copy of the title to be either 
delivered at the office of the Libra- 
rian of Congress or deposited in the 
mail addressed to him. Rev. St. 8 
4956. The Act of 1891 reads as 
stated in the text above. The 
phraseologry was changed so that the 
deposit of title was required to be 
made "on or before the day of publi- 
cation in this or any foreign 
country." Act March 3, 1891 (26 St, 
at L. 1106 c 665 S3). This was the 
form of the law when the act af 1909 
went into effect. 

68. Holmes v. Hurst, 174 U. S. 82, 
19 SCt 606, 43 L. ed. 904; Callaghan 
V. Myers, 128 U. S. 617, 9 SCt 177, 32 
L. ed. 647 [aff 6 Fed. 726, 10 Biss, 
139]: Davies v. Bowes, 219 Fed. 178, 
134 CCA 552; Bennett v. Carr, 96 Fed. 
218, 37 CCA 458; Chapman v. Ferry, 
18 Fed. 639, 9 Sawy. 395; Baker v. 
Taylor, 2 F. Cas. No. 782, 2 Blatchf. 
82. 

ra) Delivery of aescrlptioa. of 
paintings— The formalities for secur- 
ing a copyright in a painting have 
not been sufficiently complied with 
unless a description of the painting 
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operated as a dedication, and the work fell irrev- 
ocably into the public domain.^* Noncompliance 
with this requirement, either through accident, mis- 
take, or ignorance, has resulted in the loss of very 
many copyrights, and one of the avowed purposes 
of the act of 1909 was to change the law in this 
respect.** 

[$ 201] (3) Sufficiency of Copy. The provision 
requiring a printed copy of the title to be filed with, 
or mailed to, the librarian of congress has been 
held to be sufficiently complied with by the filing 
of a tracing of the printed title.^ A typewritten 
or mimeographed copy will be sufficient.^ It was 
not necessary that the title of each separate arti- 
cle contained in the copyrighted work should be 



deposited,^ unless they were to be separately copy- 
righted,^ because the copyright covers all the com- 
ponent parts which the proprietor was authorized 
to copyright.** 

[$ 202] (4) Variance between Title Deposited and 
Title Published. While there may be such a vari- 
ance between the title filed and that affixed to the 
published work as to constitute a want of com- 
pliance with this requirement and a consequent 
failure to obtain a valid copyright, it is not every 
vfuriance that will have this effect. Where the simi- 
larity between the title filed and that published is 
such as to identify them with certainty, a slight 
variance between the two will not invalidate the 
copyright.^ A subtitle may be a part of the title 



was delivered In the office of the li- 
brarian of concrress, or deposited in 
the mails; the delivery or depositingr 
of a photogrraph only was not suffi- 
cient. Bennett v. Carr, 96 Fed. 218, 
87 CCA 453. 

59. Holmes v. Hurst. 174 U. S. 82. 
19 set 606, 43 L. ed. 904 [ait 80 Fed. 
514. 26 CCA 610 (aff 76 Fed. 767)]; 
Calla^han v. Myers, 128 U. S. 617, 9 
set 177, 32 L. ed. 647; D'Ole v. 
Kansas City Star Co., 94 Fed. 840: 
Larrowe-Lolsette v. O'Lougrhlln, 88 
Fed. 896; Holmes v. Donohue. 77 Fed. 
179; Pierce, etc., Mfg. Co. v. Werck- 
meister. 72 Fed. 64, 18 CCA 481; 
Werckmeister v. Springer Lith. Co.^ 
63 Fed. 808; Black v. Henry G. Allen 
Co., 66 Fed. 764: Gottsberger v. Al- 
dine Book Pub. Co., 33 Fed. 381; The 
Mikado, etc.. Case, 26 Fed. 183, 23 
Blatchf. 347; Boucicault v. Wood, 8 
F. Cas. No. 1,698, 2 Blss. 34; Ferris v. 
Frohman, 131 111. A. 307 [rev on 
other grounds 238 III. 430. 87 NE 327, 
128 AmSR 136. 43 LHANS 639 (aff 
223 U. S. 424, 32 SCt 268. 66 L. ed. 
492)]; Jewelers' Mercantile Agency 
Co. V. Jewellers' Weekly Pub. Co., 166 
N. Y. 241. 49 NE 872, 63 AmSR 666, 
41 LRA 846 [rev 84 Hun 12, 32 NYS 
41]; Wall V. Gordon. 12 AbbPrNS 
(N. Y.) 349. And see cases supra 
note 68. 

[a] IKaguilae sexial vublioatlo] 



Under the Copyright Act of 1831 (4 
St. at Li. 486), which provided that 
no person should be entitled to its 
benefits unless he should before pub- 
lication dei>osit a printed copy of the 
title of his book as therein pre- 
scribed, the printing of a literary 
composition in serial parts in a 
magazine constituted a publication, 
and the subsequent copyrighting of 
the work by the author when com- 
pleted and published in book form 
will not prevent another from re- 
printing the uncopyrighted parts 
from the magazine, numbering the 
pages consecutively, and publishing 
and vending them in book form. 
Holmes v. Hurst. 174 U. S. 82, 83, 19 
SCt 606. 43 K ed. 904 (in this case 
Dr. Holmes, the testator, was the 
author of "The Autocrat of the 
Breakfast Table," which, during the 
years 1867 and 1868, was published 
by Phillips, Sampson & Company of 
Boston, in twelve successive num- 
bers of the Atlantic Monthly, a 
periodical magazine published by 
them, and having a large circulation. 
Bach of these twelve numbers was a 
bound volume of 128 pages, consist- 
ing of a part of '*The Autocrat of the 
Breakfast Table," and other literary 
compositions. These twelve parts 
were published under an agreement 
between Dr. Holmes and the firm of 
Phillips, Sampson & Company, 
whereby the author granted them the 
privilege of publishing the same, th^ 
firm stipulating that they should 
have no other right in or to said 
book. No copyright was secured, 
either by the author, or by the firm, 
or by any other person, in any of the 
twelve numbers so published in the 
Atlantic Monthly; out on Nov. 2, 



1858, after the publication of the last 
of the twelve numbers. Dr. Holmes 
deposited a printed copy of the title 
of the book in the clerk's office of 
the district court of the district of 
Massachusetts, wherein the author 
resided, which copy the clerk re- 
corded. The book was published by 
Phillips. Sampson & Company in a 
separate volume on Nov. 22. 1858, and 
on the same day a copy of the same 
was delivered to the clerk of the 
district court The usual notice, 
namely, "Entered according to act or 
Congress, 1868. by Oliver Wendell 
Holmes, in the Clerk's Office of the 
District Court of the District of 
Massachusetts." was printed in every 
copy of every edition of the work 
subsequently published. with a 
slight variation in the edition pub- 
lished in 1874. On July 12, 1886, Dr. 
Holmes recorded the title a second 
time; sent a printed copy of the title 
to the librarian of congress, who re- 
corded the same in a book kept for 
that purpose, and also caused a copy 
of this record to be published in the 
Boston Weekly Advertiser; and In 
the several copies of every edition 
subsequently published was the fol- 
lowing notice: "Copyright, 1886, by 
Oliver Wendell Holmes"). 

OOi See Mr. Currier's Report from 
the Committee on Patents to the 
House of Representatives, 69th Con- 
gress, Report No. 7083. 

81. Chapman v. Ferry, 18 Fed. 
639, 9 Sawy. 896. 

[a] Vzuitliig with peoLr— The 
''printed" copy of the title mav be 
"printed" with a pen as well as from 
type, with or without the aid of 
tracing paper. Chapman v. Ferry. 18 
Fed. 639. 9 Sawy. 895. 

62. Macmillan Co. v. King, 223 
Fed. 862 

68. Dam v. Kirk la Shelle Co., 176 
Fed. 902, 99 CCA 392. 41 LRANS 1002, 
20 AnnCas 1173 Faff 166 Fed. 689]; 
Ford V. Charles E. Blaney Amuse- 
ment Co., 148 Fed. 642. 

[a] Xagmilae copyxlglit eovmru 
ooatents. — "We think that the entry 
of the magazine containing the story 
with the notice in the magazine pro- 
tected the story. The copyright law 
should receive a reasonable construc- 
tion, and. in our opinion, it is not 
necessary that a copy of the title to 
each article in respect of which copy- 
right is claimed should be filed nor 
that a notice should be inserted at 
the head of each article." Dam v. 
Kirk la Shelle Co.. 176 Fed. 902, 906, 
99 CCA 392, 41 LRANS 1002. 20 Ann 
Cas 1173 [aff 166 Fed. 689]. 

64b In which case of course all 
the requirements of the statute must 
be observed as to a separate article 
considered as an independent work. 

65. See infra {{ 272-276. 

"The copyright act in my opinion 
should be liberally construed, with a 
view to protect the Just rights of 
authors and to encourage literature 
and art. I think that the filing of 
the title of a magazine is sufficient 
to secure a copyright of the articles 
in it if they are written or owned by 



the proprietor of the magastne.** 
Dam V. Kirk la Shelle Co.. 176 Fed. 
902, 906. 99 CCA 392. 41 LRANS 1002. 
20 AnnCas 1178 [aff 116 Fed. 689. 
and quot Ford y. Charles E. Blaney 
Amusement Co.. 148 Fed. 642]. 

88. Patterson v. J. S. Ogllvie Puh 
Co.. 119 Fed. 461; Black v. Henry O. 
Allen Co., 66 Fed. 764; Daly v. Web- 
ster. 56 Fed. 488. 4 CCA 10 (rev 39 
Fed. 266. 47 Fed. 908, and app dtsm 
163 U. S. 166. 16 SCt 961, 41 L. ed. 
Ill]; Carte v. Evans, 27 Fed. 861: 
Donnelley ▼. Ivers, 18 Fed. 592. 20 
Blatchf. 381. 

fa] Xnunatexlal ^rmriatlo&)— ( 1 ) The 
title deposited with the librarian of 
congress read as follows: "The Cap- 
tain of the Rajah. By Howard Pat- 
terson. Illustrated by Warren Shep* 
pard. A thrilling and realistic sea 
story from a noted sailor's pen. and 
lavishly illustrated by the pencil of 
America's erreatest marine artist." 
The book was published with the 
short title: "The Captain of the 
Rajah. A Story of the Sea. by How- 
ard Patterson. Illustrated by War- 
ren Sheppard." It was held that the 
variance was immaterial and that 
the protection of the statute was not 
thereby lost. Patterson v. J. S. 
Ogllvie Pub. Co.. 119 Fed. 461, 462. 
(2) The copy of the title of a play, 
filed under the act of Febr. 3. 1891. 
to obtain a copyright, was, "Under 
the Gaslight, A Romantic Panorama 
of the Streets and Homes of New 
York." The title of the play pub- 
lished was, "Under the Gaslight, A 
Totally Original and Picturesque 
Drama of Life and Love in these 
Times, in Five Acts." It was held 
that there was no material variance. 
The title of the play, within the 
meaning of the act, being the name 
to be given to it by the public, and 
by those who might buy and sell it. 
was "Under the Gaslight." the re- 
maining words being mere descrip- 
tion of the general character of the 
work, apparently not intended, and 
not in fact used, as any part of the 
title. Daly v. Webster, 6^ Fed. 483, 
485. 4 CCA 10 [rev 39 Fed. 265, 47 
Fed. 903, and app dism 163 U. S. 155, 
16 SCt 961, 41 L, ed. 111]. (3) The 
title of a work filed with the libra- 
rian of congress was in these words: 
"Piano-forte Arrangement of the 
Comic Opera, The Mikado, or the 
Town of Titipu. by W. S. Gilbert and 
Sir Arthur Sullivan. By George L. 
Tracy." Later on the publishers de- 
livered at the office of the librarian 
two copies of the printed book which 
contained the pianoforte arrange- 
ment of Tracy and on another staff 
the vocal score of the original opera 
to which the arrangement was an 
accompaniment, and also contained 
the songs of the opera, and had this 
title: "Vocal Score of The Mikado, 
or The Town of Titipu. Arrange- 
ment for Piano-forte, by George 
Lowell Tracy, (of Boston, U. S. A..) 
of the above-named opera by W. S. 
Gilbert and Arthur Sullivan." On the 
ground that the published title was 
sufficient to identify it with sub- 
stantial certainty with the registered 



For ]*t«r eases, developments and ohaages In the law see cumulative Annotations, same title, page and note number. 
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in 8Qoh a sense that a material variance in that 
respect will avoid the copyright.*^ But the descrip- 
tive portions of a title paged filed to obtain a copy- 
right do not form an essential part of the title and 
a variance in such portions only is not f atal.^ A 
statement of the number of volumes comprising the 
work"" and the date in the publisher's imprint™ 
form no part of the title and a variance therein is 
of no consequence. But when the variance is so 
material that the substantial identity between the 
two titles is doubtful and might deceive the public 
into the belief that they refer to different publica- 



tions, it is fatal." This has a vital bearing on the 
separate republication of contributions to a maga- 
zine or other periodical orinnally copyrighted in 
the name of the periodical.^ The use of a part 
only of the title filed for copyright in an advertise- 
ment of the work does not affect the validity of the 
copyright.^* The designation printed on the cover 
of a periodical is not necessarily the title of it." 

[i 203] (5) Change of Title after Deposit. Under 
the former law it has been held that an author desir- 
ing to change the title of his work after he has 
taken the first step toward obtaining a copyright by 



copyright, and that no one could pos- 
sibly be misled by the variations be- 
tween the two, it was held that the 
variations were not sufllcient to de- 
feat plaintifTs copyrlgrht. Carte v. 
Kvans, 27 Fed. 861, 864. (4) A firm 
deposited in the office of the libra- 
rian of coneress the title of a book, 
In the following words: "Over one 
Thousand Recipes. The Lake-Side 
Cook-Book- a Complete Manual of 
Practical, £kM>nomical. Palatable, and 
Healthful Cookery. Chicago: Don- 
nelley. Loyd & Co., 1878." The title 
with which the book was published 
was: "The Lake-Side Cook-Book. No. 
1; a Complete Manual of Practical, 
Eksonomical, and Palatable and 
Healthful Cookery. By N. A. D.." 
followed by the Imprint of the place 
of publication and the name of the 
proprietor, and thd notice of the copy- 
right on the title page. It was held 
that the variance was not material 
and that there was a sufficient com- 
pliance with the statute. Donnelly 
V. Ivers, 18 Fed. 692, 20 Blatchi. 
S81. (5) A title filed on Dec. 31, 
1887, with the librarian of congress, 
read: "An Outline of the Political 
and Ekionomlc History of the United 
States, with Maps and Charts. I. 
History and Constitution. By Alex- 
ander Johnston. M. A. II. Popula- 
tion and Industry- By Francis A. 
T^alker, LL.D." The title of one of 
the books deposited to complete the 
copyright read: "United States. 
Part III. Political Geography and 
Statistics. Copyright. 1888, by 
Prancis A. Walker.'*^ The books so 
deposited were obtained by cutting 
out of the encyclopedia in which the 
ivork was published as a separate 
article the leaves or pages on which 
it was printed. Although a ruling as 
to the effect of this variance was not. 
under the circumstances, necessary 
to the decision of the cause, the 
court said: "If it were necessary, in 
order to sustain complainants' copy- 
right, there would be much ground 
tor claiming that the published title 
of the articles in question, and the 
articles themselves, sufficiently iden- 
tify them, as against these aefend- 
ants, with the title filed on Decem- 
ber 31. 1887. to bring the case within 
the doctrine of Carte v. Evans. 27 
Fed. 861. which holds that if the title 
of the book, as published, is sub- 
stantially the same as that filed in 
the office of the librarian of congress. 
th3 copyright is valid. The title filed 
in the office of the Librarian of Con- 
gress on December 31. 1887. seems to 
nave indicated to the mind of the de- 
fendant's counsel that it referred to 
the enclyclopsedia articles in ques- 
tion, and there is no claim that de- 
fendant was deceived or misled by 
it." Black V. Henry Q. Allen Co.. 56 
Fed. 764, 769. 

67- Daly v. "Webster, 56 Fed. 483. 
4 CCA 10 [app dism 163 U. S. 156. 16 
set 961. 41 L. ed. 111]. 



Daly v. Webster, 56 Fed. 483, 
4 CCA 10 [rev 47 Fed. 903. 39 Fed. 
265. app dism 163 U. S. 155. 16 SCt 
961. 41 L. ed. 111]. 'And see cases 
supra note 66. 

[al "WHat Is the title of a book 
"whlcn the statute requires the au- 
thor to file? It is the name which 
is given to the book, and by which 
It is desigrnated and is to be known: 
the name by which it is to be called 
in the speech of the people; by which 



it is to be inquired for and sold. It 
may also include a subtitle, but it 
does not include a description of the 
book upon the title page. Thus, the 
title. 'Webster's Dictionary,' would 
be the title of the book, although a 
deecription of the book, as 'An 
American Dictionary of the English 
language.' should follow; and if, in 
place of 'American.' the words 'Uni- 
ted States' should be substituted, 
there would be no variance. Tried 
by this rule, we find here no vari- 
ance in the title. The name of the 
play, the title to be given to It by 
the public, and by those who may 
buv and sell it, is 'Under the Gas- 
light;' the words immediately fol- 
lowing, between the commas, are a 
mere description of the general char- 
acter of the work, apparently not In- 
tended to be. and not in fact actu- 
ally, used as any part of the title. 
The very arrangement of the words 
by the printer, and the choice of 
type, tend to show that the author 
did not mean them for a subtitle, 
and there is nothing in the record 
to constrain us to give them any 
such character." Daly v. Webster. 
56 Fed. 483. 485, 4 CCA 10 [app 
dism 163 U. S. 155, 16 SCt 961. 41 L. 
ed. 1111. See also Daly v. Brady. 69 
Fed. 285; Daly v. Palmer, 6 F. Cas. 
No. 3,552, 6 Blatchf. 256. 

69. Dwight V. Appleton. 8 F. Cas. 
No. 4,215. 1 NTLegObs 196 (holding 
that a work described in the title 
filed as in a certain number of vol- 
umes may be published in a different 
number without affecting the valid- 
ity of the copyright). 

70. Farmer v. Calvert Ltth., etc., 
Co.. 8 F. Cas. No. 4,651, 1 Pllpp. 228. 

71. Miffiin V. R, H. White Co.. 190 
U. S. 260, 23 SCt 769, 47 L. ed. 1040 
[aff 112 Fed. 1004, 50 CCA 661, 61 
LRA 134 (aff 107 Fed. 708)); Daly 
V. Brady. 39 Fed. 265; Blume v. 
Spear, 30 Fed. 629. 

73- Mifflin v. R. H. White Co., 190 
U. S. 260, 23 SCt 769, 47 L. ed. 1040 
[aff 112 Fed. 1004. 60 CCA 661. 61 
LRA 134 (aff 107 Fed. 708)]; Holmes 
V. Hurst, 174 U. S. 82, 19 SCt 606, 43 
L. ed. 904. 

[a] ICagaslse oopyri|r]it and sub- 
Mqueat separate publication. — (1) 
"There Is an additional question 
whether the entry of a book called 
the 'Atlantic Monthly Magazine,' in 
the name of Ticknor & Fields, is 
eouivalent to entering a book called 
'The Professor at the Breakfast 
Table.' by Oliver Wendell Holmes. 
The two entries were In the follow- 
ing form: 1. Entry of 'the Atlantic 
Monthly' for the month of December. 
1859. 'Entered according to act of 
Congress in the year 1859, by Tick- 
nor & Fields, in the clerk's office of 
the District Court of the District of 
Massachusetts.' 2. Entry of 'The 
Professor at the Breakfast Table.' 
'Entered according to act of Con- 
gress in the year 1859. by Oliver 
Wendell Holmes, in the clerk's office 
of the District Court of the District 
of Massachusetts.' The oblect of the 
notice being to warn the public 
against the republication of a cer- 
tain book by a certain author or pro- 
prietor, it is difficult to see how a 
person reading these notices would- 
understand that they were Intended 
for the protection of the same work. 
On their face they would seem to be 
designed for entirely different pur- 



poses. While owinff to ,the great 
reputation of the work and the fame 
of its author, we might infer in this 
particular case that no publisher 
was actually led to believe that the 
book copyrighted by Dr. Holmes was 
not the same work which had ap- 
peared in the Atlantic Monthly, that 
would be an unsafe criterion to apply 
to a work of less celebrity. It might 
well be that a book not copyrighted 
or insufficiently copyrighted by the 
author might be republished by an- 
other In total ignorance of the fact 
that it had previously appeared seri- 
ally In a copyrighted magaaBlne/' 
Mifflin V. R, H. White Co., 190 U. S. 
260. 268. 23 SCt 769. 47 L. ed. 1040 
faff 112 Fed. 1004, 60 CCA 661. 61 
LRA 134 (aff 107 Fed. 708)]. (2) "A 
notice of the copyright of the Smart 
Set maeraizine by the Ess Ess Pub- 
lishing Company is hardly equivalent 
to a notice that the story 'The Trans- 
mogrification of Dan' is copyrighted 
by or in favor of H. J. W. Dam." 
Dam V. Kirk la Shelle Co., 175 Fed. 
902. 906. 99 CCA 892. 41 LRANS 1002, 
20 AnnCas 1178 Faff 166 Fed. 5891. 
Kotlce of copyxight see infra S 219. 

73. Blume v. Spear, 80 Fed. 639, 
681 (where Wheeler, J., said: "The 
composition was published under its 
full title, by which, exactly, it was 
copyrighted, standing at the head of 
It. on the first page of it. The ad- 
vertisement on the cover did not in- 
dicate that the pieces advertised 
were printed within. It merely sig- 
nified that they were published, in 
some shape, by the orator. It was 
not necessary In advertising it that 
he should describe it in any particu- 
lar manner; but when he came to 
printing the thing itself, and giving 
that out. it was necessary that he 
should follow the title by which he 
copyrighted it. if he would keep 
that right. This he did. and the right 
would seem to be well preserved to 
him"). 

74. Freeman v. The Trade Regis- 
ter. 173 Fed. 419. 

[al Title of periodical. — "Defend- 
ant urges that there was a failure 
to comply with the requirement of 
the statute relating to the depositing 
of a printed copy of the title of the 
publication. It contends that the 
real title of the work is that appear- 
ing on the cover, 'Pacific Fisherman 
Annual,' whereas the title deposited 
with the Librarian of Congress was 
cut from page 19 of the publication, 
and is an exact reproduction of the 
top four inches of that page. This 
contains in large type, occupying the 
full width of the page, the words 
•Pacific Fisherman,' followed by the 
words, in smaller type of various 
sizes. 'A Journal Devoted Exclusively 
to the Fishing Industry. — Volume 
III, — Seattle, Wash., San Francisco, 
Cal., and Vancouver, B. C. — January, 
1905. — No. 1.' I find no merit in de- 
fendant's contention on this point. 
The words on the cover are not the 
best evidence of the title of the 
work. In addition to the display 
heading on page 19. all other pages 
of the publication have printed In 
large type across the top the words 
'Pacific Fisherman': and there Is no 
question but that the work is a num- 
ber or part of a number of that pe- 
riodical, and that the title deposited 
was the correct one and fulfilled the 
requirements of the law." Freeman 
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filing the title could do so by filing a copy of the title 
as change4 before the actual publication/^ This 
amounts to starting anew to comply with the stat- 
ute, and it seems there can be no objection to it, 
provided.it is done before any step has been taken 
which makes it impossible to comply with the 
statute. Thus a changed title cannot be deposited 
after publication, for the former statutes required 
the title to be deposited on or before the day of 
publication ;^° and therefore if the work is pub- 
lished with a title substantially variant from that 
deposited, no copyright is acquired, and the work 
falls into the public domain/^ After copyright has 
been fully perfected, the title may not be changed 
by going through the form of copyrighting the work 
a second time,™ for only one valid copyright can be 
obtained on the same subject matter ;^^ and such an 
attempt, if followed by publication, would simply 
invalidate the original copyright without obtaining 
a new one.*® Apparently the copyright has been 
perfected within this rule when all the required de- 
posits of both title and copies or photographs and 
description have been made in the copyright office, 
without regard to any further publication.** 

[i 204] (6) Who May Deposit Title. The per- 
son entitled to copyright as author or proprietor is 
the proper person to deposit the title for copy- 



right,*', although this may be done by his agent.^ 
It goes without saying that the author is bound 
only by such filing for copyright as he authorizes 
or adopts.** 

[$ 205] c. Deposit of Oopies or Photograph of 
Work— -(1) Statutory Provisioxis. The former stat- 
ute provided that no person should be entitled to 
copyright unless he should, not later than the day 
of the publication thereof, in this or any foreign 
country, deliver at the office of the librarian of 
congress, at Washington, District of Columbia, or 
deposit in the mail, within the United States, ad- 
dressed to the librarian of congress, at Washing- 
ton, District of Columbia, two copies of such copy- 
right book, map, chart, dramatic or musical com- 
position, engraving, chromo, cut, print or photo- 
graph, or, in the caae of a painting, drawing, statue, 
statuary, model, or design for a work of the fine 
arts, a photograph of the same; and, in the case of 
a book, photograph, chromo, or lithpgraph, it was 
further provided that the two copies of the same 
required to be delivered or deposited as above, 
should be printed from type set within the limits 
of the United States, or from plates made there- 
from, or from negatives, or drawings on stone made 
within the limits of the United States, or from 
transfers made therefrom.*'* 



V. The Trade Register, 178 Fed. 4X9, 
422. 

75. Black v. Henry G. Allen Co., 
66 Fed. 764. 

76. By the Revised Statutes as 
well as by the earlier acts the copy 
of the title Is to be filed "before 

gublication'* (Rev. St, S 4956). while 
y the terms of the act of 1S91 this 
may be done "on or before the day 
of publication." See supra § 199 note 
57 [a]. 

77. See supra S 202. 

OhangB of mlm of dramatio oom- 
posltiUtt see supra S 182. 

78. Callga v. Inter Ocean News- 
paper Co., 215 U. S. 182. 30 SCt 38. 
54 L. ed. 150 [afC 157 Fed. 186, 84 
CCA 634]. 

79. C^liga V. Inter Ocean News- 
paper Co., 216 U. S. 182. 30 SCt 38, 
54 L.. ed. 150 [aff 157 Fed. 186. 84 
CCA 634]. See supra I 93. 

80. See Caligra v. Inter-Ocean 
Newspaper Co.. 157 Fed. 186, 84 CCA 
634 [air 215 U. S. 182. 30 SCt 38. 54 
L. ed. 150] (where the court, while 
questioning the continued validity of 
tne first copyright, expressly re- 
frained from deciding the point, rest- 
ing its decision on the plain invalid- 
ity of the second attempted copy- 
right which was the only one in is- 
sue). See also supra { 202. 

81. Caliga v. Inter Ocean News- 
paper Co.. 215 XT. S. 182, 189. 30 SCt 
?8, 54 L. ed. 150 [afl 157 Fed. 186, 84 
CCA 634] (where the court said: 
"In § 4956 we find that a copyright 
is secured by depositing, on or be- 
fore the day of publication, in this 
or any foreign country, in case of a 
painting, a photograph of the paint- 
ing, accompanied by a descrltion 
thereof. There is absolutely no provi- 
sion in the statutes for a second fil- 
ing of the photograph or description, 
nor is there any provision as to filing 
any amendments thereto, and as the 
matter is wholly the subject of stat- 
utory regulation, we are at a loss 
to perceive by what authority any 
second application for the same 
painting, with a view to securing a 
copyrfgnt thereon, can be sustained. 
If it could be, we see no reason why 
the proprietor might not thus extend 
the limit of copyrisrht fixed in the 
statute by an indefinite number of 
new anplications and filings with the 
Librarian. The argument of the 
plaintifE in error Is that, inasmuch 
as the statutory cony right Is not 
complete before a publication of the 



subject-matter thereof, and no pub- 
lication being shown prior to the sec- 
ond application, it was within his 
power, while his rights were thus in- 
choate, to make the second applica- 
tion for the copyright, that of No- 
vember 7, 1901. Assuming that these 
premises are correct and that publi- 
cation was requisite to complete the 
right to be secured by the statute, 
it by no means follows that a second 
copyright is warranted by the stat- 
ute. On the other hand, as we have 
already stated, the statute is barren 
of any provisions to that end. There 
is no provision, as there is in the 
patent law, for an amended applica- 
tion, and under the patent law it has 
been held that there is no authority 
for double patenting. Miller v. 
Eagle Mfg. Co., 151 U. S. 186, 14 
SCt 310. 88 L. ed. 121. This is so 
because the first patent exhausts 
the statutory right secured by the 
act of Congress. In this case the 
plaintiff had complied with all the 
terms of the statute on October 7, 
1901. He then attempts to take out 
a new copyright under the same stat- 
ute on November 6, 1901, for the 
same painting, by depositing a new 
description of the painting and the 
same photograh. It is true there 
is a change in the title of the paint- 
ing, and a slight change in the de- 
8<;rlptlon, but these matters are im- 
material and cannot enlarge the 
right of the plaintlfl!. We think the 
same principle. In this aspect, con- 
trols, as in the case of a patent. 
The plaintiff had already exhausted 
his statutory rierht and the second 
attempt availed him nothing. These 
views render It unnecessary to con- 
sider whether the record shows a 
publication of the painting prior to 
November 5. 1901. For the reason 
stated, we are of opinion that the 
Circuit Court of Appeals was right 
In holding that the attempted dupli- 
cation of the copyright was void and 
of no effect")' 

82. Pee supra S 199. 

83. Black v. Henry Q. Allen Co.. 
56 Fed. 764 (holding that the Amer- 
ican agent of a foreign publishing 
firm, negotiating an agreement with 
an American author to write an ar- 
ticle for use In a foreign encyclope- 
dia and to have the same copyright- 
ed, has authority to deposit the title 
of such article for copyright pur- 
poses). 

84. Caliga v. Inter-Ocean News- 



paper Co., 157 Fed. 186, 84 CCA 634 
[dist Black v. Henry G. Allen Co., 
56 Fed. 764, and aff 215 U. S. 182. 30 
SCt 38, 54 Li. ed. 150]; Broder v. Zeno 
Mauvais Music Co., 88 Fed. 74. 

85. Rev. St S 4956. as amended 
by Act March 3, 1891 (26 St at L. 
1106 c 565 8 3). 

[a] Slstory of statuto. — The pro- 
visions for domestic manufacture of 
certain works was brought into the 
law by the act of March 3. 1891 (26 
St at L. 1106 c 565 S 3). This waB 
the so-called "International Copy- 
right Act." the first to extend the 
privilege of American copyright to 
foreign authors, and it was with a 
view to this extension of copyright 
that the domestic manufacturing pro- 
visions were Inserted. The provision 
requiring the deposit to be made "not 
later than the day of the publica- 
tion thereof In this or any foreign 
country" also came Into the law by 
the act of March 3, 1891 (26 St at 
L. 1106 c 665 S 3). Prior to this 
act under 8 4956 of the Revised 
Statutes and under the act of 1870 
(16 St at L. 198 c 230 9 90). the 
deposit was required to be made 
"within ten days from the publica- 
tion thereof." By the act of Febr. 
18. 1867 (14 St at L.. 395 c 43 9 D, 
failure to deliver a copy of the copy- 
righted work to the librarian of con- 
gress within one month after publi- 
cation subjected the proprietor to a 
penalty of twenty-five aollars. By 
the act of March 3. 1865 (13 St at L. 
540), the deposit was required to be 
made within one month of the date 
of publication, and it was made the 
duty of the librarian of congress to 
make written demand within tweh'e 
months after publication, and In de- 
fault of delivery within one month 
after such demand, the copyright be- 
came forfeited. There Is a para?Iel 
provision In the present law. See 
supra 9 174. By the act of Aug. 10, 
1846 (9 St at L. 102). the delivery 
of one copy to the Smithsonian In- 
stitution, ^nd one to the librarian of 
congress, was required to be made 
within three months from publica- 
tion. The act of Febr. 3. 1831 (4 St- 
at L.. 436 c 16), required delivery of 
a copy to the clerk within three 
months from publication. The act of 
May 31. 1790 (1 St at L.. 124). re- 
quired a copy to be delivered to the 
secretary of state "within six months 
after the publishing thereof." The 
provision for the deposit of a photo- 
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Works in seversl ^volumes, and periodicals. It 
was farther provided that for the purpose of the 
aet eaeh volume of a book in two or more volumes, 
when such volumes are published separately, and 
each number of a periodical, shall be considered an 
independent publication subject to the form of 
copyright." 

flSabsequent editions. Since 1865 until the pres- 
ent law took effect, the statute required the deposit 
of a copy of every subsequent edition wherein any 
substantial changes were made.®^ The effect of thiis 
provision is obscure, and seems not to have become 
the subject of adjudication." It has no parallel in 
the act of 1909. 

[4 206] (2) Necessity of Deposit. The deUvery 
or deposit of the required copies or photographs 
within the time prescribed by the statute in force 
was a condition precedent to the existence or con- 
tinuanee of the copyright." Very many copyrights 
have been lost by reason of noncompliance with 
these requirements.**^ The act of 1909 deliberately 
eiianged the law in this respect, so that deposit of 
copies is not a condition of copyright, except when 
actually demanded by the register of copyrights.** 

[( 207] (S) Suflldency of Deposit. Under the 
Revised Statutes, the two copies required to be de- 
posited were to be copies of ''the best edition 
issued,"*^ but this requirement was omitted in the 



graph of a work of the fine arts 
came Into the law by the act of 1870 
(6 3t. at Li. 198), and has been con- 
tinued In the law ever since. 

Bomefftio mimiifaetiiztBir vMUlze- 
mente of pxMent law see supra I 100. 

ae. Act March 3. 18dl (26 St. at 
L. 1109); Record, etc.. Co. v. Brom- 
ley, 175 Fed. 156; Freeman v. The 
Trade Re^ster, 178 Fed. 419. 

87. Act March 3, 1866 (18 St. at L. 
640 c 126 S 4); Act July 8. 1870 (16 
St. at L.. 198 c 230 S 93); Rev. St. 
S 4959: Act March 3. 1891 (26 St. at 
L 1106 c 566 I 6). 

See infra this note. 



[a] oonvtractloa of statrnte^— (1) 
••No new copyrlgrht of the same book 
because of alterations or additions 
apparently was contemplated by secs- 
tion 4959. It says nothing about re- 
copyright, and, Instead of a deposit 
of two copies of the altered work, as 
required lor copyrlgrht, requires but 
one, evidently as a means of Identi- 
fying it with the original copy- 
rlgrhted book. This view is corrobo- 
rated by the exception it contains in 
favor of foreign authors whose books, 
not copyrightable If published be- 
fore March 3, 1891, were allowed to 
be copyrighted if added to or im- 
proved after that date. Still. Mr. 
Justice Clifford at Circuit in the 
leading case of Lawrence v. Dana, 
15 F. Cas. No. 8,136, 4 CliflT. 1. while 
holding that there could be but one 
copyright, treated subsequent edi- 
tions with notes or improvements as 
new books subject to copyright, and 
held that the notice to be printed in 
them should be of the date of entry 
of the improved edition without any 
reference to the date of the original 
entry." West Pub. Co. v. Edward 
Thompson Co., 176 Ped. 833. 835. 100 
CCA 303 [mod 169 Fed. 838]. (2) 
Mr. MacGilllvray has expressed the 
opinion that such deposit confers 
copyright, without further formali- 
ties, in the changes or additions for 
the remainder of the original copy- 
right term. MacGilllvray Copyright 
pp 257. 268. 

8S. Higgins V. Keuflel, 140 U. S. 
428. 11 set 731, 36 L.. ed. 470 faff 30 
Fed. 6271; Callaghan v. Myers. 128 
U. S. 617, 9 SCJt 177. 32 L.. ed. 647; 
Burrow-Giles Liithographic Co. v. 
Sarohy, 111 U. S. 63. 4 SCt 279. 28 
L. ed. 349 [alT 17 Fed. 691]; Merrell 
V. TIce. 104 U. S. 567, 560, 26 L. ed. 
864; Wheaton v. Peters, 8 Pet. (U. 
S.) 691, 8 L. ed. 1066^ Davies v. 



Bowes, 219 Fed. 178, 134 CCA 652; 
Bennett v. Carr, 96 Fed. 218, 87 CCA 
463; Osgood v. A. S. Aloe Instru- 
ment Co., 83 Fed. 470; Ladd v. Ox- 
nard, 75 Fed. 708; Osgood v. A. S. 
Aloe Instrument Co.. 69 Fed. 291; 
Black v. Henry G. Allen Co., 56 Fed. 
764: Blume v. Spear, 80 Fed. 629; 
Parkinson v. Laselle, 18 F. Cas. No. 
10,762. 8 Sawy. 380. 

•*On a mere inspection of these en- 
actments it is very obvious that the 
deposit of two oopies of the book, 
after its publication, either with the 
Librarian of Congress, or in the mail 
addressed to him. is an essential con- 
dition of the proprietor's right: and 
must, in some way, be proved in an 
action for infringement. The words 
of the law are: 'No person shall be 
entitled to a copyright unless he 
shall also within ten days, &c., de- 
liver at the office of the Librarian of 
Congress, or deposit in the mail, &c., 
two oopies of such copyright book.' 
Nothing oan be plainer than this." 
Merrell v. Tice, supra. 

[a] Pvrpos* of deposits— "The de- 
posit of the book in the department 
of state, may be important to iden- 
tify it, at any future period, should 
the copyright be contested, or an un- 
founded claim of authorship as- 
serted." Wheaton v. Peters, 8 Pet. 
(U. S.) 591. 665, 8 L. ed. 1055. 

[b] Deposits qiuuil records. — "The 
copyright books deposited with him 
[librarian of congress] are quasi- 
records, kept in his custody for 

Sub lie examination, — one object no 
oubt being to enable other authors 
to' inspect them in order to ascertain 
precisely what was the subject of 
copyright." Merrell v. Tice, 104 
U. S. 567, 561. 26 L. ed. 854. 

[c] VBdor til* law establlaliiag 
ths SmitliaoiiJUui Institifttioiu— In Jol- 
lie V. Jaques, 18 F. Cas. No. 7,437, 1 
Blatchf. 618. decided under S 10 of 
the act of Aug. 10, 1846 (9 St. at L. 
106), establishing the Smithsonian 
Institution, which section provided 
for the deposit by the author or 
proprietor with the librarian of that 
institution of one copy of any book, 
etc., for which a copyright should be 
secured, and one copy with the li- 
brarian of congress, within three 
months from publication, the court 
refused so to construe the provision 
as to make the delivery of the copies 
a prerequisite to a title to the copy- 
right under the act of 1831. 

90. Osgood v. A S. Aloe Instru- 



funendatoiy act of 1891.®^ It has been held that 
this requirement of the statute is sufficiently com- 
plied with in the case of a single article by an 
American author published in a larger work which, 
by reason of its foreign authorship, is not copy- 
rightable, by taking those sheets or pages which 
contain the article and depositing them in the 
librarian's office.^ The photograph and title of a 
painting filed to secure copyright is not a sufficient 
''description'' of it, a separate description which 
may be recorded being required by the statute in 
addition.*® 

Domestic manofacture. The requirement of do- 
mestic manufacture of the copies deposited for 
copyright'* has already been considered.^ 

[$ 208] (4) Time of Deposit. It was essential 
that the statutory requirement as to the time of 
deposit be complied with; noncompliance invalidated 
the copyright.^ Under the requirement that the 
deposit of copies be made ''not later than the day 
of the publication,"^ if there was a publication 
prior to such deposit no copyright was acquired.* 
The earlier requirement that the deposit of copies 
be made ''within ten days from the publication" 
did not require the deposit to be made after publi- 
cation; a deposit before publication was within ten 
days after publication.^ By a curative statute, 
copyrights which had failed for want of a timely 

ment Co., 83 Fed. 470. 

01. See supra I '174. 

Sa. Rev. St. 8 4959. 

[a] This provision caiae Into ths 
law by the revision of 1870. Act 
Julv 8. 1870 (16 St. at L. 198 c 230 
I 93). 

Oa. Act March 8. 1891 (26 St. at L. 
1106 c 665 If 3, 5), amendlngr Rev. 
St. SS 4966. 4959. 

^^04. Black V. Henry G. Allen Co., 
66 Fed. 764. 

96. Bennett v. Carr, 96 Fed. 213, 
87 CCA 453. 



[a1 Bnl* appUsA. — ^The photo- 
graph filed cannot constitute the de- 
scription of a paintingr, which is re- 
quired in addition thereto, and is re- 
quired to be recorded; nor will 
"Four-in-Hand,*' given as the name 
of a painting, constitute a sufficient 
description. Bennett v. Carr, 96 
Fed. 213. 37 CCA 453. 

96. See Act March 3. 1891 (26 St 
at Ii. 1106 c 665 § 3) [quot supra 
§ 206]. 

97. See supra | 100. 

96. Bel ford v. Scribner, 144 U. S. 
488, 12 SCt 734. 36 L. ed. 614: Cal- 
laghan V. Myers, 128 U. S. 617, 9 
SCt 177. 32 L. ed. 647; Osgood v. 
A. S. Aloe Instrument Co., 88 Fed. 
470; Falk v. Donaldson, 67 Fed. 82; 
Black V. Henry G. Allen Co.. 66 Fted. 
764; Chapman v. Ferry, 18 Fed. 539. 
9 Sawy. 395; Dwight v. Appleton. 8 
F. Cas. No. 4.215. And see cases 
infra this section. 

[a] Bole applied^— Where the 
owner of a manuscript, after filing 
with the librarian of congress oopies 
of the title page, neglects to perfect 
his copyright by filing copies of the 
published work as required by law, 
and by such neglect abandons his 
right, that right cannot, sixteen 
years afterward, be revived by au- 
thorizing somebody else to apply for 
and obtain a copyright in a name 
different from that of the real .pro- 
prietor. Koppel V. Downing, 11 App. 
(D. O.) 93. 

99. See supra S 205 (where the 
various statutory provisions are 
stated). 

1. Holmes v. Hurst, 174 U. S. 82, 
19 SCt 606, 43 Li. ed. 904 raff 80 Fed. 
514, 25 CCA 610, 76 Fed. 757]; Osgood 
V. A. S. Aloe Instrument Co., 83 Fed. 
470; Wall v. Gordon, 12 AbbPrNS 
(N. Y ) 349 

2. Belfor'd v. Scribner, 144 U. S. 
488, 505, 12 SCt 734, 36 L. ed. 514: 
Chapman v. Ferry. 18 Fed. 539. 9 
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deposit of copies were validated on condition that 
deposit was made before March 1, 1893.* 

[$ 209] d. PnbUcation^— (1) Necessity of PnbU- 
caUon. The former statutes made no provision for 
copyrighting unpublished works.^ Publication was 
contemplated and required.^ But the deposit of 
copies in the copyright office was a sufficient pub- 
lication to support the copyright/ It was not 
necessary to push the work commercially.® 

[$ 210] (2) Time of Publication. It has been 
said that publication must be made within a rea- 
sonable time after the deposit of title with the 
librarian of congress,* although there is no specific 
provision in the statutes on the subject.^^ 

[\ 211] (8) Place of PubUcation. While the law 
is silent on the question, in accordance with the 



construction given by the oourts to the English 
statutes,^ and in accordance with the evident intent 
of the law,^^ first or contemporaneous publication 
within the United States was essential to the exist- 
ence of a copyright within the United States." 
Works first published abroad could not thereafter 
secure copyright in this country.** 

[4 212] e. Notioe of Oopyxiglit— (1) Statutory 
Provudons. The statute in force immediately prior 
to the present law provided that no person should 
maintain an action for the infringement of his copy- 
right unless he should give notice thereof by in- 
serting in the several copies of every edition pub- 
lished, on the title page, or the page immediately 
following, if it be a book; or if a map, chart, 
musical composition, print, cut, engraving, photo- 



Sawy. 191; Burk v. Relief, etc As- 
soc, 3 Hawaii Fed. 388. 

"But we are of opinion that the 
statute was substantially coniiplied 
with. The two copies were depos- 
ited before the expiration of ten days 
after the publication, and that was 
all that was necessary. Ten days 
were allowed after the publication 
within which the two copies were 
required to be deposited, and. within 
the meanin^r of the statute, they 
were so deposited, although the de- 
posit took .place one day before the 
publication.'^ Belford v. Scribner, 
supra. 

fa] 'ffp^i'n**^ iMfore publtoatloii <■— 
Where the printed title of a photo- 
graph had been sent to the librarian 
of congress on Jan. 6, 1888, and two 
finished copies had been sent to him 
on Febr. 22, and within ten days of 
publication, it was held that there 
had been a sufficient compliance with 
this requirement. ''It is not neces- 
sary that the copies should be mailed 
after publication; if mailed before, 
they are mailed within 10 days of 
publication.'* Falk v. Donaldson, 57 
Fed. 82. See the remedial act of 
March 3, 1893 (27 St. at L.. 743). 

Ib] Work pii1>llshed la ■•▼eral 
ummrn* — (l) In the case of a work 
published in several volumes, it has 
been held that delivery of the first 
volume within the period limited by 
law and of the others before action 
was brought was sufiacient. Dwight 
V. Appleton, 8 F. Cas. No. 4,215, 1 
NTLegObs 195. (2) But this would 
not be suflficient under the act 
March 8, 1891 (26 St. at L. 1106 c 565 
8 11), (providing that each volume 
shall be considered a separate publi- 
cation subject to independent copy- 
right). 

3. Act March 8. 1893 (27 St. at L. 
748). 

4. What ooBJrtitiitMi pubUoatloii 
see supra %% 40-56, 172. 

0. irnpttblislMd works wUlw tlit 
act of Vm see supra l\ 181-186. 

6. Bobbs-Merrill Co. v. Straus, 147 
Fed. 15. 77 CCA 807, 15 LRANS 766 
aft 139 Fed. 155, and aft 210 U. S. 
39. 28 set 722. 62 L. ed. 10861; Froh- 
man v. Ferris. 238 111. 430, 87 NE 327, 
128 AmSR 136. 43 LRANS 639 [aft 
223 U. S. 424, 32 SCt 263. 56 L.. ed. 
492]; Jewelers' Mercantile Agency v. 
Jewelers' Weekly Pub. Co., 84 Hun 
12, 32 NYS 41 [rev on other grounds 
165 N. Y. 241, 49 NE 872. 63 AmSR 
666. 41 LRA 846]. In Caliga v. Inter 
Ocean Newspaper Co., 215 U. S. 182, 
30 SCt 28. 54 L. ed. 150. it was as- 
sumed for the purposes of the deci- 
sion, but without deciding it, that 
publication was requisite to complete 
the right to be secured by the stat- 
ute. But see LAdd v. Oxnard. 75 
Fed. 703 (where there Is a contrary 
intimation, but the point was not 
decided, as the court found a suffi- 
cient publication). See also supra 
i 103; and infra S 210. 

[a! Bui* applied.— (1) "The sUt- 
ute does not permit the owner of the 
copyright, by attempted restrictions 
upon the use of copies, to retain in' 



\ 



himself forever the common-law 
right of first publication. Jewelers' 
Mercantile Agency v. Jewelers' 
Weekly Pub. Co.. 165 N. Y. 241. 49 
NE 872, 63 AmSR 666. 41 LRA 846. 
The peculiar right conferred by stat- 
utory copyright is to multiply copies 
after publication, to the exclusion of 
others." Bobbs-Merrill Co. v. Straus, 
147 Fed. 15. 19, 77 CCA 607. 16 LRA 
NS 766 [aft 210 U. S. 339. 28 SC^ 
722, 62 L. ed. 1086]. (2) "There is 
no international copyright law or 
agreement between this country and 
England providing for the copyright- 
ing of manuscript dramas, and we 
have seen 'The Fatal Card' could not 
have been copyrighted in this country 
without printing." Frohman v. Fer- 
ris, 238 flL 430. 441. 87 NE 327, 128 
AmSR 135, 43 LRANS 639 [aft 223 
U. S. 424, 32 SCt 263, 66 L. ed. 492]. 

[b1 ^oaa to snbsoniMvs of bmt- 
oaiitiia rating book^— There Is a suf- 
ficient publication in the case of a 
book of credit ratings, where copies 
are loaned to subscribers for their 
use only, but not sold. Ladd v. Ox- 
nard, 75 Fed. 708; Jewelers' Mercan- 
tile Agency v. Jewelers' Weekly Pub. 
Co., 155 N. Y. 241, 49 NE 872. 68 
AmSR 666, 41 LRA 846. 

Xoohoat* ws Intended wovki see 
supra J 106. 

7. Stem v. Remick, 176 Fed. 282. 
See also supra S 56. Contra Jewel- 
ers' Mercantile Agency v. Jewelers* 
Weekly Pub. Co.. 84 Hun 12, 32 NYS 
41 [rev on other grounds 156 N. Y. 
241, 49 NE 872, 63 AmSR 666, 41 
LRA 846]. 

"Of the text-writers, Macgillivray 
(page 261) and Hamlin (page 78) 
understand that the deposit is 
enough. In so far as Drone (page 
291) must be understood to the con- 
trary, I cannot agree with him." 
Stern v. Remick. 175 Fed. 282, 284. 

"The only serious question is 
whether, under the statute, any pub- 
lication is necessary beyond the de- 
posit of two copies in the Library 
of Congress, and, if so. whether the 
sale to Ditson of a single copy is 
not enough. The defendant supposes 
that the author must make some 
'publication' independent of this de- 

Eosit. He seems to mean by this a 
ona fide effort commercially to ex- 
ploit his piece, to put it 'on the 
market,' to make what he can from 
its sale. This the plaintift did not 
do. It is plain enough that his sale 
to Ditson was simply in an attempt 
to comply with a rancied require- 
ment of the statute. I think the 
requirement was fancied, for noth- 
ing else is necessary than the deposit 
in the Library of Congress, certainly 
when coupled with an unrestricted 
sale of one copy. The trouble seems 
to have arisen over a misconception 
of the decision of Mr. Justice Hunt 
in Boucicault v. Hart, 3 F. Cas. No. 
1.692, 13 Blatchf. 47. In that case 
the learned justice sitting at circuit 
held that the complainant had not 
complied with the statute by only 
filing his title, without ever filing 
two complete copies. The statute 



then read that the copies should be 
filed within 10 days after publlcatloiL 
Boucicault tried to keep his statutory 
monopoly without making public hli 
play, and the court sala in effect: 
'No, if ybu are to get the monopoly, 
you must give to the public your 
work within a reasonable time. 80 
that they may get their considera- 
tion for the monopoly you claim. 
You may not file your title, and 
stop there indefinitely.' While the 
language of the opinion speaks of r 
publication as though it would be 
separate from the deposit of two 
coiples, the point was not up whether 
the deposit would itself not have 
been a sufilcient publication. It ii 
true that there may be other kinds 
of publication than the deposit of 
these copies, because publication oc- 
curs as soon as the work is unre- 
strictedly made public in any way. 
But Mr. Justice Hunt by no means 
indicates that the deposit alone 
would not itself be an adequate pub- 
lication, nor may the case be so un- 
derstood. His opinion was wholly 
directed against the effort to keep 
the play secret and yet get a copy- 
right." Stem V. Remick, 176 Fed. 
282. 288. 

8. Stern v. Remick, 175' Fed. 281 
"I cannot find the least indication 

that there must be an effort to push 
the work commercially to the utmost, 
or that one sale is not enough to 
complete the copyright, if any sale 
at all be needed.'*^ Stern v. Remick, 
176 Fed. 282, 284. 

"The statute confers upon all the 
owners full power, without exacting 
any obligation In return to print, 
publish and sell." Carter v. Bailey. 
64 Me. 468. 463. 18 AmR 273. 

9. Falk V. Gast Lith., etc C^., 4S 
Fed. 262 [aff 64 Fed. 890, 4 CCA 648]; 
Boucicault V. Hart. 3 F. Cas. No. 
1.692, 13 Blatchf. 47; Carillo v. Shook. 
5 F. Cas. No. 2,407; Koppel v. Down- 
ing. 11 App. (D. C.) 98; Jewelers' 
Mercantile Agency v. Jewelers' 
Weekly Pub. Co.. 84 Hun 12. 82 NTS 
41 rrev on other grounds 165 N. Y. 241, 
49 NE 872, 63 AmSR 666, 41 LRA 846]. 

[a] Delaj of two montlm^— A de- 
lay of the publication of a photo- 
graph for two months and eighteen 
days after the title was filed with 
the librarian of congress is not un- 
reasonable. Falk V. Gast Lith., etc 
Co.. 48 Fed. 262 [aff 54 Fed. 890, 4 
(X:a 648]. 

10. Farmer v. Calvert Lith., eta, 
Co.. 8 F. Cas. No. 4.651, 1 Flipp. 228. 
237 (where the court said: "There 
is no time -prescribed within which 
actual publication shall commence. 
That is left entirely to the option 
of the proprietor"). 

11. See infra | 224. 

la. Rev. St. § 4956, as amended by 
26 St. at L. 1107; Osgood ▼. A. S. Aloe 
Instrument Co., 69 Fed. 891. 

13. Fraser v. Yack, 116 Fed. 288. 
53 CCA 663; Boucicault v. Wood, 8 
F. Cas. No. 1,693. 2 BIss. 84; Wall 
V. Oordon, 12 AbbPrNS (N. Y.) 84}. 

14. Fraser v. Yack. 116 Fed. 286, 
63 CCA 563. See also supra 8 92. 
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graph, painting, dra¥ring, ehromo, statue, statnary, 
or model or design intended to be perfected and 
oompleted as a work of the fine arts, by inscribing ' 
apon some visible portion thereof, or of the sub- 
stance on which the same shall be mounted, the 
following words, viz: ''Entered according to act 
of Congress, in the year — i — , by A. B., in the 
office of the Librarian of Congress, at Washing- 
ton;" or, at his option, the word ** Copyright," 
together with the year the copyright was entered, 
and the name of the. party by whom it was taken 
oat, thus: ''Copyright, 18—, by A, B.""* 



10. Rev. St. I 4962, as amended by 
Aet June 18, 1874 (18 St. at U 78 
e 301 § 1). 

[a] WOmtorj of rMulremMit. — (1) 
Provision for some form of notice 
of eopyrisrlit has been made in the 
statute from the very beginning of 
copyright legislation by congress. 
(2) The act of 1790 required that a 
copy of the record of copyright 
made in the district clerk's office 
BhoQld be "published in one or more 
of the newspapers printed in the 
United States, for the space of four 
weeks." Act May 31, 1790 (1 St. at 
L. 124 c 16 8 8). (S) The act of 
1S02 provided that in addition to 
former requirements, in the case of 
books, the copy of the record re- 
quired to be published in news- 
papers should be Inserted in full on 
the title page or on the page imme- 
diately following; and in the case 
of maps and charts the following 
words were required to be impressed 
on the face thereof, vlx.: "Entered 
according to Act of Congress, the 
day of 18 by A. B. of the 

state of ." Act April 29, 1802 

(2 St. at L.. 171 c 86 IS 1. 2). (4) In 
the Revision of 1881 the provisions 
for notice were remodeled. Publi- 
cation of the record in newspapers 
was dispensed with, and in. lieu of 
publishing the full record of copy- 
right in a book a shorter form of 
notice was required to be used on 
all copyrighted works, which notice 
was as follows: "Entered according 
to act of Congress, in the year , 

bv A B., in the clerk's office of the 
district court of ." Compliance 

with this requirement was a condi- 
tion to the benefit of the act. Act 
Febr. 8. 1881 (4 St. at L. 436 c 16 
I 6). (5) In the Revision of 1870, 
the provisions as to notice were again 
remodeled so so as to read as fol- 
lows: "That no person shall main- 
tain an action for the infringement 
of his copyright unless he shall give 
notice thereof by inserting in the 
several copies of every edition pub- 
lished, on the title page or the page 
Immediately following, if it be a 
book; or if a map, chart, musical 
composition, print, cut, engrav- 
ing, photograph, painting, drawing, 
chromo, statue, statuary, or model 
or design intended to be perfected 
and completed as a work of the fine 
arts, by inscribing upon some por- 
tion of the face or front thereolf. or 
on the face of the substance on 
which the same shall be mounted, 
the following words, vis.: 'Entered 
according to act of Congress in the 

year , by A. B., in the office of 

the librarian of Congress, at Wash- 
higton.'" Act Julv 8, 1870 (16 St. 
at I,. 198 c 230 S 97). (6) The stat- 
ute in this form was carried forward 
without change into the Revised 
Statutes of 1878. Rev. St. { 4962. 
(7) In 1874 it was made optional to 
use either the last form of notice, 
as above, or a shorter form consist- 
ing of the word "Copyright" to- 
gether with the year the copyright 
was entered and the name of the 
party by whom it was taken out, 
thus: 'H^opyright, 18 — , by A. B." 
Act June 18, 1874 (18 St. at L.. 78 
c 101 I 1). (8) In 1882 it was pro- 
vided that in the case of desUrns 
for molded decorative articles, tiles. 
plaques, or articles of pottery, or 
metal subject to oopyrig&t, the copy- 
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right mark prescribed by law might 
be placed '*upon the back or bottom 
of such articles, or in such other 

Klace upon them as it has heretofore 
een usual for manufacturers of 
such articles to employ for the plac* 
Ing of manufacturers, merchants 
and trade marks thereon." Act Aug. 
1. 1882 (22 St at L. 181). (9) No 
change was made in the provisions 
as to notice of copyright by the act 
of March 3. 1891. anoT the law con- 
tinued in force In this form until 
the act of 1909 which made further 
radical changes. See supra §S 194- 
197. (10) In 1906 it was provided 
that in the case of books in a for- 
eign language first published in a 
foreign country and seeking ad In- 
terim protection, all copies sold or 
distributed in the United States 
should have the following notice upon 
the title page or the next following 
page. namely: "'Published , 
nineteen hundred and Privi- 

lege of copyright in the United 
States reserved under the Act ap- 

S roved . nineteen hundred and 
ve. by .' " Upon subsequent ex- 
tension of the ad Interim term to 
the full term, the usual form of no- 
tice was required. Act March 3, 1905 

33 St. at Li. 1000), amending Rev. St. 
4962. 

16. Hlgglns V. Keuffel, 140 U. S. 
428, 11 SCft 731. 36 L. ed. 470 [aff 
30 Fed. 627]; Thompson v. Hubbard. 
181 U. S. 128, 9 S(5t 710. 33 U ed. 
76: Wheaton v. Peters, 8 Pet. (U. S.) 
691, 8 li. ed. 1065; Bentley v. Tibbals. 
223 Fed. 247, 138 CCA 489; De Jonge 
V. Breuker. etc., Co., 191 Fed. 85. Ill 
CCA 667 [aff 182 Fed. 160 (aff 236 
U. S. 33. 36 set 6, 59 L. ed. 113)]; 
West Pub. Co. V. Edward Thomp- 
son Co., 176 Fed. 833, 100 CX7A 303 
[mod 169 Fed. 8331; Dam v. Kirk 
la Shelle Co., 176 Fed. 902, 99 
CCA 392, 41 LRANS 1002. 20 Ann 
Cas 1173 faff 166 Fed. 699]- Rec- 
ord, etc., (jo. v. Bromley, 175 Fed. 
166; Osgood v. A S. Aloe Instrument 
Co., 83 Fed. 470; Pierce, etc., Mfg. 
Co. V. Werckmeister, 72 Fed. 64, 18 
CCA 481 [rev 63 Fed. 446]; Sarony 
V. Burrow-Giles Lith. Co., 17 Fed. 
591 raff 111 U. S. 63. 4 SCt 279, 28 
Ii. ed. 349]; Dwlght v. Appleton, 8 
F. Cas. No. 4,215; Parkinson v. La- 
selle, 18 F. Cas. No. 10,762, 3 Sawy. 
330; Rossiter v. Hall. 20 F. Cas. No. 
12.082. 6 Blatchf. 362. Contra 
Nichols V. Ruggles, 3 Day (Conn.) 
146. 3 AmD 262 (holding that actual 
notice was equivalent to publication 
of the required notice. Of course 
this has long since been overruled). 
"This requirement of giving the 
prescribed notice has always been 
held, under all of the statutes, to 
be one of the conditions precedent 
to the perfection of the copyright, 
the other two being the deposit, 
before publication, of the printed 
copy of the title, and the depositing 
in the public office, within the pre- 
scribed time after publication, of a 
copy or copies of the book. Cal- 
laghan v. Myers, 128 U. S. 617. 662, 
9 SCt 177. 32 L. ed. 647; Merrell v. 
Tice. 104 U. S. 667. 26 L. ed. 864; 
Wheaton v. Peters. 8 Pet. (U. S.) 
691. 8 L. ed. 1066." Thompson v. 
Hubbard, 131 U. S. 123, 160, 9 SCt 
710. 33 Ii. ed. 76. 

[af "Aotlon" Inoliidefl rait Iil 
equity^— "His failure to give such 
notice debars him from maintaining 



[i 213] (2) Necessity of Notice; Effect of Omis- 
sion. Use of the prescribed form of notice in the 
prescribed manner has always been regarded as a 
condition precedent to any copyright protection.^* 
The omission of the notice by or with the consent 
of the copyright proprietor destroys the copyright 
and puts the work irrevocably in the public do- 
main.^^ But the omission of the notice by a 
licensee, as distinguished from an agent^ in viola- 
tibn of the terms and conditions of his license will 
not invalidate the copyright/* and of course the 
failure of a piratical copy to contain the notice is 

an action for the infringement of 
his copyrlirht. The word 'action* 
means an action either at law or In 
equity." Thompson v. Hubbard. 131 
U. S. 123. 160. 9 SCt 710. 38 L. ed. 
76. To same effect Hlperins v. Keuf- 
fel. 140 U. S. 428. 11 SCt 731, 86 
U ed. 470 faff 30 Fed. 627]. 

[b] PublioatioB of noUom In asw»- 
pi^errf— -The public notice of the de- 
posit of the printed copy of the title 
with the clerk of the proper court 
in the newspapers, as required by 
the act of 1790. was essential to a 
perfect title. Wheaton v. Peters, 8 
Pet. (U. S.) 691, 8 L.. ed. 1065. 



[c] Bui* appUsd.^— An injunction 
was refused where the author had 
published the pirated parts of his 
work in a public newspaper. Miller 
V. McElroy, 17 F. Cas. No. 9.681. 

On wliat copies or edltloB* t9- 
quired see infra § 219. 

17. Thompson v. Hubbard. 131 
U. 3. 123. 9 SCt 710, 83 L. ed. 76; 
Lydiard-Peterson Co. v. Woodman, 
204 Fed. 921, 123 CCA 243 [reh den 
206 Fed. 900, 126 CCA 434]; Harper 
V. Bonohue. 144 Fed. 491 [aff 146 
Fed. 1023 mem, 76 CCA 678 memi; 
Littleton V. Fischer, 137 Fed. 684; 
Osgood V. A. S. Aloe Instrument Co., 
83 Fed. 470. See also Infra S 219. 

"The view is urged, that the only 
object of the notice required by the 
statute is to give notice of the copy- 
right to the public: and that, as 
Thompson himself took the copy- 
right, and had vested the title to it 
in Hubbard, he has no right to in- 
fringe the copyright, although it 
may be invalid as to the rest of the 
world. But we are of opinion that 
the failure of Hubbard to comply 
with the statute operated to prevent 
his right of action against Thomp- 
son from coming into existence. 
This right of action, as well as the 
copyright Itself, is wholly statutory, 
and the means of securing any right 
of action in Hubbard are only those 
prescribed by Congress." Thompson 
V. Hubbard, 131 U. S. 123, 151, 9 SCt 
710, 33 L. ed. 76. 

"Abandonment, forfeiture, public 
dedication of the exclusive right of 
copy may be presented in several as- 
pects: (1) Abandonment or public 
dedication by the owner of a limited 
domestic copyright. (2) Acts of 
abandonment by the owner of for- 
eign oopy right (3) Acts of aban- 
donment by the owner of the re- 
mainder of the literary property left 
after the grant limited domestic 
copyright, and which do not infringe 
on the latter. (4) Acts of the latter 
kind which do so infringe. I think 
that domestic copyright is forfeited 
or abandoned only in the first, and 
not in the other cases, and that this 
conclusion follows clearly from the 
copyright act of 1874 and from the 
decisions on abandonment." Harper 
V. Donohue, 144 Fed. 491, 497 [aff 
146 Fed. 1023 mem, 76 CCA 678 
mem]. 

[al Tliiji mle lUM beem ohaoMd 

by the act of 1909 see supra 5 194. 

18. American Press Assoc, v. 
Daily Story Pub. Co.. 120 Fed. 766, 
67 CCA 70. 66 LRA 444 [app dism 
193 U. S. 676, 24 SCt 862, 48 L. ed. 
842]. 

[a] Biiile MplisAd — The owner of 
a copyrightecT literary production 
does not lose the exclusive property 
therein given by the copyright be- 
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immaterial.^^ The copyright is not affected by a 
removal of the notice after the work has left the 
publisher^ if done without the authority or consent 
of the proprietor.^ 

[( 214] (3) Form and Contents of Notice— (a) 
In General The object of the provision requiring 
the notice of copyright is to inform the public of 
the existence of a copyright, the time of its com- 
mencement, and by whom claimed.^^ A substantial 
compliance with the terms of the statute which 
accomplishes this purpose is all that is necessary .^^ 
Where the words required by the statute are all 
contained in the notice as used, the mere addition 
of surplusage not affecting the meaning of the 
notice will not invalidate it." The exact order of 
the words as used in the statute need not be fol- 
lowed.** But as the statute prescribes a plain, 



definite, and simple form of notice whieh can be 
used easily, no hardship is involved in holding par- 
ties to a fairly strict conformity to it.^ Nothing 
not required by the statute need be incorporated in, 
or added to, the notice.^ Thus the residence of 
the person taking out the copyright need not be 
stated.^ A fatally . defective notice is in legal 
contemplation no notice.^ 

[$ 215] (b) Entry for Oopyright. There is no 
sufficient compliance with the first of the two forms 
prescribed by the copyright law for the notice of 
copyright, unless the notice contains a stat^nent 
of an entry in the office of the librarian of con- 
gress.^ Nor is the second form prescribed by the 
statute, that is, the word "copyright,'' together 
with the year the copyright was entered and the 
name of the party by whom it was taken out, suffi- 



oause a licensee authorized to pub- 
lish the article on the express con- 
dition that he print therewith the 
usual copyright notice inadvertently 
omits to do so, and anyone who 
copies and republishes the article so 
published, althougrh without actual 
knowledge of the copyright, does so 
at his peril. American Press Assoc. 
V. Daily Story Pub. Co., 120 Fed. 766 
[app dism 193 U. S. 675, 24 SCt 852. 

48 L. ed. 842]. 

19. United Dictionary Co. v. G. & 
C. Merriam Co., 208 U. S. 260. 28 SCt 
290. 52 Ii. ed. 478 (unauthorized im- 
portation of foreign edition); Har- 
per V. Donohue, 144 Fed. 491 [aif 146 
Fed. 1028 mem, 76 CCA 678 mem]. 

[a] Beaaon for rale. — "The copy- 
right of the appellee was property, 
or which it could not be legally de- 
prived without its consent. Title to 
copyright is no more lost by the 
theft of the manuscript, or piratical 
publication of it. than is one's title 
to a horse lost by the stealing of it, 
or by the unlawful sale of it to a 
stranger." American Press Assoc, v. 
Daily Story Pub. Co., 120 Fed. 766. 
768, 57 CCA 70. 66 LHA 444 [app 
dism 193 U. S. 676. 24 SCt 852. 48 
L.. ed. 842]. 

90. Edison v. Lubln. 122 Fed. 240. 
58 CCA 604 [rev 119 Fed. 993. and 
app dism 195 U. S. 626. 25 SCt 790. 

49 L.. ed. 349]; Falk v. Gast Lith., 
etc.. Co.. 54 Fed. 890. 4 CCA 648. 

21. Belles v. Outing Co.. 175 U. S. 
262. 20 SCt 94. 44 L. ed. 156; Burrow- 
Giles Lithographing Co. v. Sarony, 
111 U. S. 63. 4 SCt 279. 28 L. ed. 
349; Stecher Ijith. Co. v. Dunston 
Llth. Co.. 233 Fed. 601; Dejonge v. 
Breuker. etc., Co.. 191 Fed. 85. Ill 
CCA 567 [afP 182 Fed. 150. and aff 
235 U. S. 33, 85 SCt 6. 59 L. ed. 1131; 
Dam V. Kirk la Shelle Co.. 175 Fed. 
902, 99 CCA 392, 41 LRANS 1002. 20 
AnnCas 1173 faff 166 Fed. 5891; Os- 

food V. A. S. Aloe Instrument Co.. 88 
'ed. 470; Snow v. Mast, 65 Fed. 996. 
"The object of the statute \n to 
give notice of the copyright to the 
public, by placing upon each copy, 
in some visible shape, the name of 
the author, the existence of the 
claim of exclusive right, and the 
date at which this right was ob- 
tained." Burrow-Giles Lith. Co. v. 
Sarony. Ill U. S. 53. 55. 4 SCt 279, 
28 L. ed. 349 [quot and applied 
American Tobacco Co. v. Werck- 
meister, 207 U. S. 284, 294. 28 SCt 
72. 52 L. ed. 208. 12 AnnCas 595]. 

"The purpose in requiring publica- 
tion or notice of copyrighting is to 
prevent innocent persons from suf- 
fering the penalty of the statute for 
reproduction of the copyrighted ar- 
ticle." Stecher Liith. Co. v. Dunston 
Lith. Co.. 233 Fed. 601, 603 [foil 
Sarony v. Burrow-Giles Llth. Co,. 17 
Fed. 691 (aff 111 U. S. 53, 4 SCt 279. 
28 L. ed. 349)]. 

22. Hlggins v. Keuffel. 140 U. S. 
428. 11 set 731. 36 L. ed. 470 [aff 30 
Fed. 627] ; Thompson v. Hubbard. 131 
U. S. 123, 9 set 710, 33 L. ed. 76; 



Callaghan v. Myers, 128 U. S. 617. 9 
SCt 710, 32 L. ed. 647 faff 6 Fed. 
726]; Burrow-Giles Lith. Co. v. 
Sarony. Ill U. S. 63, 4 SCt 279. 28 
L. ed. 349 [aff 17 Fed. 591]; Bentley 
V. Tlbbals, 223 Fed. 247, 138 CCA 
489; Hills v. Hoover. 136 Fed. 701; 
Hills V. Austrich. 120 Fed. 862; 
Mifflin V. Dutton, 107 Fed. 708 [aff 
112 Fed. 1004. 50 CCA 661, 61 LRA 
134 (aff 190 U. S. 265, 23 SCt 771, 47 
L. ed. 1043)]; Bolles v. Outing Co., 
77 Fed. 966, 23 CCA 594, 46 LRA 
712. 89 Fed. 1014. 32 CCA 604 [aff 
176 U. S. 262. 20 SCt 94. 44 L. ed. 
166]; Osgood v. A. S. Aloe Instru- 
ment Co.. 69 Fed. 291, 88 Fed. 470; 
Snow v. Mast. 66 Fed. 995; Werck- 
meiater v. Springer Lith. Co.. 63 Fed. 
808; Hefel v. Whltely Land Co.. 64 
Fed. 179; Falk v. Seidenberg, 48 Fed. 
224; Falk v. Schumacher, 48 Fed. 
222; Blurae v. Spear, 30 Fed. 629; 
Jackson v. Walkie. 29 Fed. 16; Baker 
V. Taylor, 2 F. Cas. No. 782, 2 
Blatchf. 82- Flint v. Jones, 9 F, C!as. 
No. 4,872; King v. Force, 14 F. Cas. 
No. 7,791, 2 Cranch C. C. 208; Ros- 
siter v. Hall, 20 F. Cas. No. 12,082, 
6 Blatchf. 362; Tompkins v. Rankin, 
24 F. Cas. No. 14,090. 

28. Hills V. Hoover, 136 Fed. 701: 
Hills V. Austrich. 120 Fed. 862; Hefel 
V. Whitely Land Co.. 64 Fed. 179. 

[a] Bui* appllodw— (1) A notice 
of copyright on a picture, reading. 
"Copyright. 1902, Published by Hills 
& Co.. Ltd.. Liondon. England." is 
sufQcient. Hills v. Hoover. 136 Fed. 
701; Hills V. Austrich, 130 Fed. 862. 
Compare Osgood v. A. S. Aloe In- 
strument Co., 83 Fed. 470 (distin- 
guished infra 9 217 note 38 [a]). (2) 
The statute is sufficiently complied 
with in the following notice: "Copy- 
right entered according to act of 
congress 1889. by T. C. Hefel, civil 
engineer." "The notice embodies the 
exact words required by the last 
formula prescribed in the statute, 
with the additional words 'Entered 
according to act of congress.* and 
the words 'civil engineer* following 
the author's name. These additional 
words simply amplify the formula 
prescribed by the statute, without in 
any manner affecting its meaning. 
They are to be regarded as surplus- 
age. The maxim 'utile per inutile 
non vitlatur* is decisive." Hefel v. 
Whitely Land Co.. 54 Fed. 179, 180. 

24. Bentley v. Tibbals. 223 Fed. 
247. 138 CCA 489: Falk v. Seidenberg. 
48 Fed. 224; Falk v. Schumacher, 48 
Fed. 222. 

25. Mifflin V. Dutton. 190 U. S. 
265 23 SCt 771. 47 L. ed. 1043 [aff 
112 Fed. 1004. 5a (T!A 661. 61 LRA 
134]; Thompson v. Hubbard, 131 XT. S. 
123. 9 SCt 710, 33 L. ed. 78; Bentley 
V. Tibbals, 223 Fed. 247. 138 CCA 489. 

[a] Test of sulllotenoy. — "It is in- 
correct to say that any form of notice 
is good which calls attention to the 
person of whom inquiry can be made 
and information obtained, since the 
right being purely statutory, the 
public may justly demand that the 



)erson claiming a monopoly of pub- 
ication shall pursue, in substance at 
east, the statutory method of secur- 
ing it. Thompson v. Hubbard. 131 
U. S. 123. 9 SCt 710. 33 L. ed. 76. In 
determining whether a notice of 
copyright Is misleading we are not 
bound to look beyond the face of the 
notice, and inquire whether under 
the facts of the particular case, it 
is reasonable to suppose an intelli- 
gent person could actually have bees 
misled." Mifflin v. R. H. White Co.. 
190 U. S. 260. 264. 23 SCt 769, 47 L. 
ed. 1040 [aff 112 Fed. 1004. 60 CC^A 
661. 61 LRA 134 (aff 107 Fed. 708)]. 

[b] Vame, olaim, and dat« ••■«&«- 
tlal. — "While the courts have been 
liberal in holding any form of notice 
sufficient which contains the essen- 
tials of *name.' 'claim of exclusive 
right' and 'date when obtained' (Bur- 
row-Giles Lith. Co. v. Sarony, ill U. 
S. 53. 4 SCt 279. 28 L. ed. 349; Bolles 
V. Outing Co.. 77 Fed. 966. 23 CCA 
694. 46 LRA 712). they have not yet 
sustained the sufficiency of a notice 
which wholly omits some one of 
these three essentials." Hoertel v. 
Raphael Tuck Sons Co.. 94 Fed. 844. 
To same effect Thompson v. Hubbard. 
131 U. S. 123. 9 SCt 710. 33 L. ed. 76. 

[c] Votioes li^^ld iaumAalMit^— (1) 
A copyright notice on the cover page 
of a periodical, above the title. ^The 
entire contents of this paper covered 
by copyright." or "(Contents covered 
by copyright." was insufficient. Rec- 
ord, etc.. Co. V. Bromley. 176 Fed. 
166. 161. (2) A notice at the bottom 
of each page of a publication read- 
ing: "The text of these pages are 
copyrighted. All rights reserved. 
Notice is hereby given that infringe- 
ment will lead to prosecution." was 
not a compliance with the form pre- 
scribed by the copyright act of June 
18. 1874 (18 U. S. St. at L. 78 c 301 
S 1). and was therefore insufficient 
Record, etc, Co. v. Bromley. 176 Fed 
166. 162. 

26. Backus v. Gould, 7 How. (U. S.) 
798, 12 L. ed. 919. But see supra 
f 167. 

27. Werckmeister v. Springer 
Lith. Co., 68 Fed. 808 (although a 
foreigner). 

2& Mifflin v. Dutton. 112 Fed. 1004. 
60 CCA 661. 61 LRA 134 [aff 190 
U. S. 266, 23 SCt 771. 47 L. ed, 104JJ; 
Higgins V. Keuffel. 30 Fed. 627 [aff 
140 U. S. 428. 11 SCt 781. 86 L. ed. 
470]. 

29. Hefel V. Whitely Land Co., 54 
Fed. 179; Jackson v. Walkie, 29 Fed. 16. 

[a] Zlliurtratloiuu— (1) A copyright 
notice in the following words, "En- 
tered according to act of congresa 
in the year 1878. by H. A. Jackson.** 
was held insufflcient for the reason 
that the words "in the offlee of the 
librarian of congress, at Washington** 
were omitted. Jackson v. Walkie. 89 
Fed. 15. (2) This notice would, how- 
ever, have been sufficient had it also 
contained the word ''copyright** 
Hefel V. Whitely Land Co.. 64 Fed. 
179. 



For later oases, developaieiLts and changes in tho law see cumulative Annotations, same title, page and note number. 
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ciently complied with by the use of the word 
"registered."" It is optional with the proprietor 
which of the two statutory forms shall be used.'^ 

[i 216] (c) Date of Entry. There is no valid 
copyright unless the notice contains the date of 
depositing the title of the work.^* But an abbrevia- 
tion of the date may suffice.** And the literal 
directions of the statute may be departed from with 
respect to the order of stating the date.** A notice 
which gave the date of the copyright as one year 
later than the actual date of depositing the title 
page has been held fatally defective.*^ But where 



the notice, by giving a date one year earlier than 
the true one, had the effect of shortening the term, 
the copyright was sustained.** The date may be 
inscribed in Roman numerals.*^ 

[$ 217] (d) Name of Person Taking Out Oopy- 
right. There is not a sufficient compliance with 
the provision requiring the inscription of a copy- 
right notice, if the name of the person taking out 
the copyright is omitted from the notice.** But the 
provision is sufficiently complied with by giving the 
surname of such person with the initial of his 
christian name,** or even by giving the surname 



80. Hispins V. Keuffel. 140 U. S. 
428. 11 set 731. 36 L. ed. 470 [aff 
30 Fed. 627] (copyrlerhted label). 

[a] Mammon for nu*^— "The act of 
June 18. 1874. 18 SUt. 6. 301. p. 78. 
changes the previous law In some 
respects. It allows, in place of the 
statement of entry in the office of the 
librarian, the simple use of the word 
'copyright' with the addition of the 
year it was entered and the name of 
the party by whom it was taken out. 
It also declares that the words 
'engraving.' 'cut' and 'print' shall be 
applied only to pictorial Illustrations 
or works connected with the fine arts; 
and also that no prints or labels 
designed to be used for any other 
articles of manufacture shall be en- 
tered under the copyright law. but 
may be registered in the Patent 
Office. And the Commissioner of 
Patents is charged with the super- 
vision and control of the entrv or 
registry of such prints or labels in* 
conformity with tne regulations pro- 
vided by law as to copyright of 
prints. This statute does not. how- 
ever, make any change in the re- 
qxiirement of notice; it only permits 
tne form of it to be changed. The 
copyright is secured when the regis- 
tration is complete, and a certificate 
of the registration is given by the 
conmiissioner; Just as under the for- 
mer law it was secured when the 
proper filing had been made with 
the Librarian of Congress and his 
certificate was issued. But in this 
case notice of the copyright obtained 
has not been given as required. The 
law in that respect has not been fol- 
lowed. The fact of registration 
alone is placed upon the label. The 
word 'copyright* is not used, and, of 
course, with its omission the essen- 
tial facts respecting any copyright 
are omitted also. The law, there- 
fore, has not been complied with." 
Higglns V. Keuftel. 140 U. S. 428. 434. 
11 set 781. 35 L. ed. 470 [aff 30 Fed. 
6271. 

81. Huebsch v. Arthur H. Crist 
Co., 209 Fed. 885. 

38. Thompson v. Hubbard. 131 U. 
8. 123, 9 set 710. 33 L. ed. 76; Cal- 
laghan v. Myers, 128 U. 8. 617. 9 
set 177. 32 L. ed. 547: Record, etc.. 
Co. V. Bromley, 175 Fed. 156; Hoertel 
V. Raphael Tuck Sons Co., 94 Fed. 
844; King v. Force, 14 F. Cas. No. 
7,791. 2 Cranch C. C. 208. 

[a] Bvle anplisdrf— A copyright 
notice was in two lines as follows: 
Copyright by The Real Estate Record 
and Builders' Quide Co. 



VOL LXXV May 6, 1905. l^o. 1^88. 
A continuous black line was drawn 
completely across the column be- 
tween the first and second lines sepa- 
rating them as if they were in d lifer- 
ent columna The date — ^May 6, 1905 
--could not be regarded as a part of 
the copyright notice which was there- 
fore void for want of a date. Record, 
•to, Co. V. Bromley. 176 Fed. 156. 
^,38. Bolles V. Outing Co.. 77 Fed. 
966, 22 CCA 594, 46 LRA 712 [aff 176 
y. 8. 262, 20 set 94, 44 L. ed. 156]; 
Snow V. Mast. 65 Fed. 995. 
^. [a] Tbxm notices of copyright In 
^ following form "Copyright *94. 
gy^, [A B],'*^ were held sufficient. 
Bolles V. Outing Co.. 77 Fed. 966. 33 
CJA 594. 46 LRA 712 [aff 176 U. S. 
262 20 set 94, 44 L. ed. 156 (aff 8« 
Ped. 1014 mem. 22 CCA 604 mem)]; 



Snow V. Mast. 65 Fed. 995. 

M. See supra 8 214. 

[a] Zlliurtratioii.— -A notice reading, 
"1889. Copyrighted by B. J. Falk. 
New York." although criticized as 
less symmetrical and concise than 
the statutory form, has been held 
sufficient. Falk v. Seidenberg, 48 
Fed. 224; Falk v. Schumacher. 48 
Fed. 222. 

36. Baker v. Taylor, 2 F. Cas. No. 
782. 2 Blatchf. 82 (where the title 
page of the book was deposited in 
1846, and the notice of entry as 
printed in the copies of the book 
stated the entry to have been made 
In 1847. it was held that the error, 
whether arising from mistake or not, 
was fatal to the title, under { 6 of 
the act of Febr. 3, 1831). 

38. Callaghan v. Myers. 128 U. S. 
617, 9 set 177. 82 L. ed. 647 [aff 6 
Fed. 726, 10 Biss. 139. and dist Baker 
v. Taylor. 2 F. Cas. No. 782. 2 
Blatchf. 82]. But see Schumacher v. 
Wogram, 35 F^d. 210 (where the 
question was presented, but not de- 
cided, the decision being rested on 
another point). 

[a] a— on for nde^ **In regard 
to volume 36, the title was deposited 
January 28. 1867. and the notice 
printed in the volume purports to 
show that the copyright was entered 
In 1866. The statute required that 
each copy of the book snould have 
inserted in it a statement of the year 
the copyright was entered. It is 
sufficient to say. in answer to this 
objection, that the variance must be 
regarded as immaterial, inasmuch as 
the statement that the title was re- 
corded in an earlier year than the 
actual year, being conclusive on the 
person taking the copyright, could 
cause no injury to any other person 
or to the public, because the copy- 
right would expire in twenty-eight 
years from the expiration of the 
year stated in the notice in the book, 
and not in twenty-eight years from 
the time of the recording of the 
title." Callaghan v. Myers. 128 U. 
S. 617, 657. 9 set 177, 32 L. ed. 547. 

37. Stern v. Remick, 175 Fed. 282. 
[a] Xmmmh for mla.— "Roman 

numerals are a part of the language 
of this country. They are constantly 
in use upon monumental architecture 
of all sorts and for serial purposes 
upon books, and they are a part of 
the language as taught in the public 
schools, and understood by all but 
the most Illiterate. Nor can one 
seriously contend that the notice re- 

auired by the statute could be ful- 
lled only by Arabic numerals. If 
the letters were written out in words, 
it would certainly be a compliance. 
I regard the writing of it here In 
Roman numerals as more nearly a 
literal compliance with the statute 
than to write out the year in words." 
Stem V. Remick, 175 Fed. 282, 283. 

3B. Mifflin V. R. H. White Co., 190 
U. S. 260. 23 set 769, 47 L. ed. 1040 
[aff 112 Fed. 1004. 50 CCA 661, 61 
LRA 134 (aff 107 Fed. 708)]; Thomp- 
son V. Hubbard, 131 U. 8. 128. 9 SCt 
710, 33 Lt. ed. 76; Lydiard-Peterson 
Co. V. Woodman, 204 Fed. 921, 123 
CCA 243 [reh den 205 Fed. 900. 126 
CCA 434]; Record, etc., Co. v. Brom- 
ley, 176 Fed. 156; Mtfllin v. Button. 
107 Fed. 708 [aff 112 Fed. 1004. 60 
CCA 661, 61 L.RA 184 (aff 190 U. S. 
265. 33 set- 771. 47 Lr. ed. 1043)]; Os- 



good v. A. S. Aloe Instrument Co., 
83 Fed. 470; Osgood v. A. S. Aloe In- 
strument Co.. 69 Fed. 291. 

[a] VotlcMi held insulBcieiit^— (1) 
A copyright notice on a map of a 
lake and surrounding territory, 
"Copyright 1908. Drawn by J. C. 
Woodman." was an insufficient com- 
pliance with the act of June 18, 1874 
(18 St. at L. 78), to perfect a copy- 
right on the map alone. Lydiard- 
Peterson Co. v. Woodman. 204 Fed. 
921, 123 CCA 243 [reh den 206 Fed. 
900. 126 CCA 434]. (2) A notice 
of copyright, in the following words. 
"Copyright, 1891. All rights re- 
served," is not a sufficient notice, 
under the act of June 18, 1874 
(18 St. at U 78). since it omits 
the name of the person by whom 
the copyright is taken out. Nor 
can this omission be supplied by 
reference to the title page, where the 
name of the publisher appears, for 
there is no presumption that the pub- 
lisher is the one who took out the 
copyright. Osgood v. A. S. Aloe In- 
strument Co.. 83 Fed. 470. (3) "It is 
objected that the copyright notice is 
defective, because there is testimony 
tending to show that on some of the 
copies sold by complainant the phrase 
used was: 'Copyright, 1902. Published 
by Hills & (jo.. Ltd.. London, Eng- 
land.' Reliance Is placed on Osgood 
V. A. S. Aloe Instrument Co., 83 Fed. 
470. The fundamental difficulty with 
the alleged statutory notice in that 
case, however, was that one half of 
it was printed on one page and the 
other half on the next one. The 
notice in this case Is sufficient, within 
the ruling of the Court of Appeals in 
Bolles V. Outing Co.. 77 Fed. 966, 23 
CCA 594." Hills V. Austrlch, 120 Fed. 
862, 863. (4) Plaintiff could not 
maintain an action for the infringe- 
ment of the copyright where his 
notice omitted the year of the copy- 
right and the name of the person tak- 
ing it out, or where it stated only the 
former, although defendant himself 
took out the copyright, and the edi- 
tion published by him before the 
sale contained a proper notice there- 
of. Thompson v. Hubbard, 131 U. S. 
123. 9 SCt 710. 33 L. ed. 76. 

[b] Wotioe hmUL gninolnmt* — "In re- 
gard to volume 36. it is objected that 
the certificate of the clerk shows that 
the printed title was deposited by 
'E. B. Myers & Chandler,' and that 
the printed notice of the entry of 
copyright in the volume as published 
purports to show that the copy- 
right was entered by E. B. Myers 
alone. We think thaC under the cir- 
cumstances of the case, as the prin- 
ted notice contained the name of E. 
B. Myers, the variance was imma- 
terial, and that the statute was sub- 
stantially complied with, particu- 
larly as it is not shown that the de- 
fendants were misled by the variance 
or induced to do or omit anything 
because of it." Callaghan v. Myers, 
128 U. S. 617. 667, 9 SCt 177, 32 L. ed. 
547. 

39. Callaghan v. Myers. 128 JJ. S. 
617, 9 SCt 177, 32 L. ed. 647; Burrow- 
Giles Lith. Oo. v. Sarony. Ill U. S. 
53. 4 SCt 279. 28 L. ed. 349 [aff 17 
Fed. 591]. 

fa] Bole ftppUed^— The words 
"Copyright. 1882. by N. Sarony," ap- 
pearing upon each copy of a photo- 
graph are sufinclent notice to the 
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alooe.^ But the inBeiiion of a vholly wrong name, 
that is, the nsme of one other than that of the one 
who took out the oopyright which alone protects the 
work invalidates the copyright, although the forme 
of copyrighting were gone throngh by the person 
whose name is used." 

Trade-name. A notice in wbi<h the trade-name 
by which the individual taking out the copyright 
does buainess is used instead of the individual name 
is HUffloient under the statute.** 

[i 21S] (4) Place of Inscribing Notice. The 
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notiee of copyright must be inscribed on the eopj- 
righted work in the place specified by the statute; 
a notice in the wrong place is equivalent to the total 
omission of it. and is attended by the same legal 
consequences.** The statutory provisions preurib- 
ing the place of the notice nave been already 
quoted.** One notice at the proper place at the 
beginning of a magazine protects all ita contents 
which the proprietor was authorized to copyr^ht." 
The notice in case of a book or periodical must be 
on the title page, or the next following page.** A 



inibllc of the GxiBtencA of the copy- 
rtBht. Burrow-Gliaa Llth. Co. v. 
S&rony. Ill U. S. E3. SB. i SCt ZT9, IS 
L. ed. 34S [arc IT Fed. ESI] (where 
the court BBld: "VCltb regarS to this 
latter qlieatlor. It la enough to say, 
that the object oC the statute la to 
Kive notice of the copyright to the 
public, by placlns upon each copy. In 
Mine vlBlbTe shape, the name of the 
author, the existence of the claim of 
exclusive rlsht, and the date at 
which this rUht was obtained. Thlg 
notice IB Bumclently given by the 
words 'Copyright, 1882. by N. Sftrony," 
found on each copy of the photograph. 
It clearly shows that a copyright la 
asserted, the date of which is 1S82, 
and If the nain» Sarony alone was 
used, It would be a sufBclent desig- 
nation of the author until It la shown 
that there la some other Sarony. 
When. In addition to this. Che Initial 
letter of the christian name Napoleon 
la also riven, the notice Is com- 
plete'). 

40. Bolles V. OntlnB Co.. ITS U. S. 
aSZ, 20 set Si. 44 L. ed. lES [afT TT 
Fed. 9SS. 21 CCA SS4, 46 LRA 711]. 
See also Burrow-Glles Llth. Co. v. 
Sarony. Ill U. S. GS. 4 SCt 279, 2S 
L. ed. t4B [an IT Fed. E9I1 (quoted 
supra note 39 [a]). 

41. Hinin V. R. R. White Co., ISO 
U. B. 260, 13 SCt TSB, 47 L. ed. 1040 
[afr 112 Fed. 1004, 60 CCA 661, 61 
LrA 134 Cart lOT Fed. TOS)]: Record, 
etc., Co. V. Bromley, 17G Fed. 156, 
See also Infra ( 311. 

"The point Is that he could not 
take out the copyrleht under one 
name and euccesafulTy protect the 
republication of the same matter by 

Siving the notice In another name, 
bviously the public would have no 
Information thai the two namea re- 
ferred to the same person' and, under 
the ruling In Mlfllln v. t)utton, 190 
U. B. 286, 23 SCt T71. 47 L. ed. 1043, 
the original copyrights were vitiated 
hy the subaequent defectlvepubllca- 
tlon." Record, etc., Co. v. Bromley, 
ITR Fed IGS. Mi. 



the notice printed therein 

Eves the name of the " * v- 

g taken such copyrl ne 

serial numbers of a In 

which the contents of re 

flrat published were ( ly 
the publlshr — --' *"- 



ted therein showed e 
their name. Mifflin 



In 



a Fed. 

Mifflin' '_.... . . 

112 Fed. 1004, 60 CC^ A 

1S4 (aft 190 U. S. 265, IT 

L. ed. 1043)1. 

4S. Blei stein v. Donaldson Llth. 
Co., 188 U. 8. 239. 23 SCt 29S. 4T L. ed. 
460; Bolles v. Outing Co., 176 V. S. 
262, 20 SCt 94, 14 L. ed, 166; Haas v. 
Leo Feist, Inc., 214 Fed. 105; Record, 
etc, Co, V. Bromley, 176 Fed. 166: 
Hills V. Austrlch, 120 Fed. «62 ("Hills 
A Co."); Werckmelster v. Springer 
Llth. Co., 63 Fed. 80S: Seribner v. 
Clark. 60 Fed. 473 [afT 144 U. S. 48K, 
12 set 7141; Seribner v. Henry G. 



the t 



by him for many years In his busi- 
ness, Is a sufficient designation of the 
party by whom the copyright Is 
taken out. Werckmelster v. Springer 
Llth, Co., 61 Fed. 808. 

[b1 Hotltiona auna Ulatal wtdv 
stete statot*. — (1) One who does 
buainess under a conventional or 
flctltlous partnership name may ob- 
tain a valid copyright under, that 

Infringement thereof without aver- 
ring the tiling of the certlflcate re- 
3ulred by the New York statutes, 
crlbner v, Henry O. Allen Co., 49 
Fed. 864, (2) This is otherwise 
where the sta'" stati ■ >-i-.- 

forbida the use 
v. Leo Feist, 
[dlst Seribner 

43. Weeman 

Fed. 419. 

[al Bsason (or role, — "The only 
remaining question la whether the 
requirement that the preacrlbed no- 
tice shall appear upon the title page, ' 
or the page Immed lately following, 
is ao vital that omltttng It from 
those pages, though printing it on 
another. Is a noncompliance with es- 
sential conditions Imposed by the 
statute. It is plain that this ques- 



, I absolutely 

of such name. Haas 
Inc., 234 Fed. lOG 
V, Henry O. Allen, 

r. Trade Register. 173 



tlon n 



it be answered In the atflmia 



s otherwise It v 



.._uld h 



, . of the 

pages of a book to ascertain whether 
or not It be copyrighted. Since 
Congress has designated the things 
to be done in order to maintain an 
action for infringement of copyright, 
everything prescribed by the act 
must be done in accordance with Its 
dictatea." Freeman v. The Trade 
~ " .73 Fed, 4r" """ 



ft] 






„ _ musical composition form- 
ing part of a collection of such com- 
poBltlona It waa held that the notice 
of copyright was properly Inscribed 
on the first page or the composition. 
A copyrighted song was published as 
one of a collection of songs. This 
collection had a front cover on whicb 
there was an engraving covering 
most of the outstda page. At the 
bottom of that page there was a list 
of seven songs. Including the one in 
question, as an advertisement. Then 



refere 






copyright on that page. The Inside 
of the cover was entirely blank. On 
the next page the song and muaic 
commenced. Above the music waa 
the title, and below the music the 
notice of copyrtghl- It was held that 
the copyright notice was in eompll- 
1 1 of .the act of 1874_ (18 



wllh I 



i »01). 



nd that there 



copyright by failure to give notice of 
It. Blume V. Spear. 30 Fed, 629. 

[c1 Frluta.. — Under I 6 of the Copy- 
right Act of Febr. 3, 1831 (4 St. at 
L. 4S6), requiring a copyrighted en- 
graving to have the information of 
Its being copyrighted "Impressed on 
rtio fore 1h*renf " It wAv held that 
la plainly 

,-inT Is'taiienV w'lthin the line of a 
reasonable margin, and where it 
would not be covered when properly 
framed. It is Impressed on the face 
within the meaning of the statute. 
Rosslter v. Hall, 21 F, Caa, No. 12,082. 
6 Blatchf. 862. 



enxraved on the plate from t 



[d] Has aad book oanUmed^— 

Where a map directory of the Isnfl 
surrounding a lake, comprising a OAf 
ol the locMlty to be used In connec- 
tion with a book which was provide! 
with a pocket inalde the cover to con- 
tain such map. and the book con- 
..,_-.. Ightnr --■ 






- tha 



map also, although the i 

was Ins uffl dent. Lydlard-Fc 
Co. V. Woodman, 204 Fed. 921, III 
CCA 243 [reh den 206 Fed. ISO, 1)1 
CCA 434]. 

44. See aupra I 212, 

45. Woodman v. Lydiard-Petaram 
Co., 192 Fed. 67, 68 [afl 204 Fed t" 

123 CCA 243 (re'" ''- **' "' " 

124 CCA 434)1; 
Shelle Co.. 176 F 



_-. 206 Fed. 9«l, 
Dam V. Kirk la 

.., .'ed. 902, 89 CCA »I, 

-, LRANS 1002, 20 AnnCas llll 
[aff ISI Fed. 689]- Harper v. Dono- 
hue, 144 Fed. 491 [afC 146 Fad. lOtl 
mem, Tfl CCA S78 mem]. 

"It haa been held repeatedly that 
the copyright of a magaslne eopy- 
rlghts every article In the magaiina, 
that It Is not neoessary that the 
copyright notice should be repeated 
upon each article, but that one notice 
In the beginning of the magailD« 
protects Blithe contents of the maga- 



Q give the notlci 






with each number of a magailne and 
this has been often auatalited." Dam 
V, Kirk la Shelle Co., 175 Fed. 9«, 
906, 90 CCA 392, 41 LRANS 1002. 10 
AnnCas 117! (aff 146 Fed. 589, lad 
quot Harper v. Donohua, 144 Feo. 

Oovjri^t proteota all ooinp«rasit 
parta see Infra |I 272-2TS. 

4S. Freeman v. The Trade Rag- 
tster. 173 Fed. 419. 

[a] Tltl^ag*,— "No doubt It la 
often dlfflcull to determine what Is 
the title page In publlcatlona of this 
character. • ' — — •^~ •""' 



dlc- 

whether 'any of the meanings as- 
signed to those words by these >s- 

thorltiea Is at the same time suffl- 
clently comprehensive and BUlB- 
clently eicluaive to furnish a legal 
definition of the Idea that Congresf 
intended to convey by their use In 
the copyright statute, I do not oae 
any adjudged case conatrulng tl» 
statute In this particular. There Is 



ihall have a 
..^ word or set or 

ords by which It ahall be known— 
, .. . .... ,_ _.._., -.,ntajn one 



titl> 

oras by wni — .. . 

_.id that the booh shall < 

R articular page devoted. In wnoie «■ 
1 part, eapeolally to the title. Thli 
page Bhould be one that Is readily 
found without examining every pap 
In the work. The page embracing th* 
title in that way Is 'the title page 
mentioned In the act. Daually the title 
page la looked for near the beginning 
of the work, and moat of the dic- 
tionary definitions of 'title' and 
'title page' embody that Idea. The 

I ? the 



For latai oaaea, aavu«piD«ati and sluuacsa In the law at 



lulatlva Annotations, same title, page and tMte numbar. 
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motion pietme film is properly marked by attaeb- 
ing a plate inscribed with the notice at one end of 

the film-*' 

[S 219] (6) On What Oopifli «r Editions Be- 
QitirBd. The statute required the notice to be in- 
serted in the several copies of every edition pnb- 
tiahed of the copyrighted work*** This means 
eyeiy edition which the owner of the copyright, as 



controlling the publication, publishes,** and includes 
editions published by an assignee of the copyright 
during the period of his ownership."^ Every copy 
reproduced in this country by or with the consent 
of the proprietors must bear the notice.'^ 

Foreign editions. No notice of copyright was 
required in foreign editions not imported or circu- 
lated by the proprietor in this country, as the 



work the title pace shall appear, 
and commou usage is certainly an 
element to be considered. Different 
classes of publications will present 
different characteristics, and Che law 
must be reasonably applied to each 
clasa But whatever features may 
or may not be definitive of ihe title 
page, it would seem to be beyond 
eontroversy that the title page must 
be a page which contains the title." 
Freeman v. The Trade Register, 17S 
Fed. 41», 42S. 

[b] StUe-page of p«(io4lMLf»"As 
above noted, the act of 1891 provides 
that each number of a periodical 
Bhall be considered an independent 
publication, and this may imply that. 
In copyrighting the successive num- 
bera either the volume or number or 
date must be expressed. In the 
printed instructions sent out by the 
register of copyrights, this construc- 
tion is adopted, and it is stated that. 
In order to obtain copyright protec- 
tion for a periodical, it is necessary 
to apply for the entry of the title of 
each separate issue distinguished by 
a statement of the volume, number 
and date of each issue/ Whether 
the omission of volume, number, and 
date or any of them in the title de- 
posited with the Librarian of Con- 
gress would be a fatal defect, it is 
not now necessary to decide, because 
the title deposited by complainant 
contained those particulars. I think 
it is plain, however, that when the 
title so deposited sets forth the vol- 
ume, number, and date, they are so 
far essential elements of the title 
that they cannot be ignored in as- 
certaining the title page. In cata* 
loguing and quoting, and even in or- 
dinary conversation, either the vol- 
ume and number or the date of a 
periodical must be stated, if any- 
thing approaching definite identiflca^ 
tion is desired. Consequently (con- 
fining the ruling to the facts of this 
case) a preliminary page which con- 
tains those particulars, and which 
further displays the general name of 
the periodical In a way calculated to 
induce the reader to consider it the 
title page, is the title page, rather 
than a subsequent page which prints 
the general name in smaller type 
without anything to Identify the is- 
sue. General information relating to 
the periodical, such as names of 
editor and publisher, place of publi- 
cation and terms of subscription, 
may be appropriate to the title page, 
but its presence or absence cannot 
be considered controlling in this case 
in view of the other facts above 
stated. Complainant has 

produced some eight publications (all 
trade Journals) which print the copy- 
right notice, not on any preliminary 
page, but on a subsequent page par- 
taking more of the nature of an 
editorial page, where the name of the 
publisher, terms of subscription, and 
similar information are given. How- 
ever, on examining these publications 
it is found that, with perhaps one 
exception, the page on which the 
<^PyTight notice is printed, contains 
not only the general name of the 
periodical, but, in addition, either the 
volume and number, or the date, of 
that particular issue. Where this is 
done, the distinctive title, of course, 
appears upon that page. These pub- 
lications, therefore, do not tena to 
establish a usage in accordance with 
the treatment of the matter adopted 
by the complainant.'* Freeman v. 
The Trade Register, 173 Fed. 419, 
424. 425. 



4IF. Edison v. Lubin, 122 Fed. 240, 
68 CCA 604 [rev 119 Fed. 998, and 
app dism 195 U. 8. 626^ 25 SCt 790, 
49 L. ed. 849]. 

[a] Motloa plotiira fll2iL»— A series 
of four thousand five hundred pic- 
tures, representing the launching of 
a vessel, were marked as copyrighted 
by attaching a plate at one end bear- 
ing the notice of copyright, and it 
was held that this was sufficient 
Edison V. Lubin, 122 Fed. 240 [app 
dism 196 U. 8. 625, 25 SCt 790, 49 
Li. ed. 349]. 

48. West Pub. Co. ▼. Edward 
Thompson Co., 176 Fed. 8S8, 100 CCA 
808 [mod 169 Fed. 833]; and cases 
infra this section passim. See also 
supra I 212 (wnere statute is 
quoted). 

40. Thompson v. Hubbard, 131 U. 
S. 123, 9 SCt 710, 83 L. ed. 76; Harper 
V. Donohue, 144 Fed. 491 jaflT 146 
Fed. 1023 mem, 76 CCA 678 mem]. 
See also supra j 218. 

"It is very clear that Hubbard, as 
the proprietor of the copyright, was 
bound to give the statutory notice 
In the several copies of every edition 
published by him, and that .he did 
not do so. The plain declaration of 
the statute is, that no person shall 
maintain an action for the infringe- 
ment of his copyright, unless he 
shall give notice thereof by insert- 
ing the prescribed words in the sev- 
eral copies of every edition pub- 
lished. That means, every edition 
which he, as controlling the publica- 
tion, publishes." Thompson v. Hub- 
bard, 181 U. S. 128, 149, 9 SCt 710, 
33 Li. ed. 76. 

[a] Bole api^UsA^— "It is insisted 
by counsel for defendants that the 
acts of the author of abandonment, 
in the case here, by publishing in 
England and America without notice 
of copyright, were binding on Harper 
& Bros., depriving them, without 
their own act. of their copyright. It 
is so argued because the author 
could not confer upon Harper & 
Bros, any greater right than she her- 
self possessed; and, assuming that 
they nad the power to copyright in 
their own name, yet the right would 
be subject to all subsequent condi- 
tions imposed upon the author. But 
the statute does not require the 
author to give the copyright notice. 
It provides that *no person shall 
maintain an action for the infringe- 
ment of his copyright unless he shall 
give notice thereof by Inserting in 
the several copies of every edition 

J published' the form prescribed. It 
s the owner of the copyright who is 
to give the notice, and he must in- 
sert it in every copy published by 
himself. The statute did not attempt 
the impossible or impracticable by 
compelling him to insert the notice 
in other publishers' editions, but only 
those controlled by himself." Harper 
V. Donohue, 144 Fed. 491, 497 [afC 146 
Fed. 1028 mem, 76 CCA 678 mem]. 

60. Thompson v. Hubbard, 131 
U. S. 123, 151, 9 SCt 710, S3 L. ed. 76. 

"It is not enough that Thompson, 
while he owned the copyright, gave 
the required notice in the copies of 
every edition he published, while it 
was his copyright. The inhibition 
of the statute extended to and op- 
erated upon -Hubbard while he owned 
the copyright, in respect to the copies 
of every edition which he published, 
and for his failure he is debarred 
from maintaining his action." 
Thompson v. Hubbard, supra. 

61. Dejonge v. Breuker, etc., Co., 
235 U. S. 33. 86, 35 SCt 6, 59 1. ed. 



118 [aff 191 Fed. 85, 111 CCA 567 
(aff 188 Fed. 150)]; American To- 
bacco Co. V. Werckmeister, 207 U. S. 
284. 28 SCt 72, 62 L.. ed. 208, 12 Ann 
Cas 596: Thompson v. Hubbard. 131 
U. S. 123, 9 SCt 710, 33 L. ed. 76. 

"Every reproduction of a copy- 
righted work must bear the statutory 
notice." Dejonge v. Breuker, etc., 
Co., supra. 

[a] Several copies on aame sheet. 
— (1) A single copyright notice on 
a paper containing a dozen copies of 
a copyrighted painting joined so as 
to form a harmonious whole is not a 
sufficient notice under the act of 
June 18, 1874 (18 St. at L. 78). De- 
jonge V. Breuker, etc., Co., 235 U. S. 
88, 35, 35 SCt 6, 69 L.. ed. 118 [aft 
191 Fed. 86, 111 CCA 567] (where 
the work copyrighted was described 
as follows: "The work alleged to 
be infringed was described as a 
painting representing sprigs of holly, 
mistletoe and spruce, arranged in the 
form of an open cluster having sub- 
stantially the outline of a square. 
It was exhibited in court, was a 
water color painting In fact, and no 
doubt might have been framed and 
used for the same purposes of pleas- 
ure as other more considerable works 
of art. But it was so designed that 
it could be reproduced in repetitions 
that fitted and continued one another 
side by side and above and below, 
and was reproduced in that way with 
twelve repetitions upon strips of 
paper having much the look of wall 
paper and intended to be used in 
covering or wrapping boxes during 
the holiday season. Ejach strip bore 
a single notice of copyright"). (2) 
"He must treat each reproduction as 
a separate copy of the original, and 
must mark it as Congress has pre- 
scribed. Reasonable freedom in the 
form of marking is permitted, if the 
substantial requisites are present 
(Burrow-Giles Lith. Co. v. Sarony, 
111 U. S. 63. 4 SCt 279. 28 L.. ed. 349; 
Blume V. Spear, 30 Fed. 629); but as 
far as I am advised the requirement 
has not been relaxed that each sepa- 
rate reproduction of a copyrighted 
painting must bear the statutory 
notice (Pierce, etc.. Mfg. Co. v. 
Werckmeister, 72 Fed. 54. 18 CCA 
431). The case of Edison v. Lubin, 
122 Fed. 240. 58 OCX 604, is not at 
all In conflict with this statement. It 
was there held that a sheet contain- 
ing a series of 4.500 small pictures, 
intended to be reproduced in a mo- 
tion camera, was a single 'photo- 
graph,' and was protected by a single 
copyright notice attached to one end 
of the sheet. The reproduction of 
the subject-matter was not complete 
until every small picture had con- 
tributed its share to the total effect. 
Being, therefore, essentially a single 
'photograph,' one marking was 
enough." Be Jonge v. Breuker, etc., 
Co., 182 Fed. 150. 164 [afC 191 Fed. 
35, 111 CCA 567 (aff 235 U. S. 33, 35 
SCt 6, 59 L. ed. 113)]. 

[b] Actual notice not a tabstU 
tnisw "It is argued for the plaintiff 
that notice need only be given to the 
purchaser of the sheets, who is ordi- 
narily the manufacturer of the boxes 
or other articles to be covered, and 
that a single marking upon each 
sheet is ample for this purpose. But 
this argument ab inconvenienti can 
have no weight against the positive 
command of the statute." De Jonge 
V. Breuker, etc.. Co.. 182 Fed. 150, 
154 [aff 191 Fed. 85. Ill CCA 667 
(aff 236 U. S. 83. 85 SCt 6, 59 L.. ed. 

'll3)]. 
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phrase *' every edition published" means every edi- 
tion published in the United States."' Even if the 
rule were otherwise, the copyright would not be 
affected by the omission of the notice in foreign 
editions not owned or controlled by the proprietor 
of the American copyright.'^ 

Published editions. The statutory provision 
requiring the inscription of a notice of copyright 
refers to a published edition, which is an edition 
offered to the public for sale or circulation.^ A 
card or sheet of miniature copies of copvrighted 
photographs, intended for the inspection of dealers 
only to enable them to give orders, has been held 
not to be one of the published editions of the 
photographs within the meaning of this section.^ 

Copies deposited for copyright. The act of trans- 
mitting to, or depositing with, the librarian of con- 
gress two copies of the book for which copyright is 
sought is an act required by law, and it is not neces- 
sary that such copies shall contain any notice of the 
copyright itself."* 

Work published in several volumes. Under the 
act of 1831, where an entire work was published in 



several volumes, although at different times, the in- 
sertion of the notice of copyright in the first volume 
of the work was a sufficient compliance with the 
provisions of the statute to secure the whole work.^^ 
But this rule was subsequently changed by statute, 
and each volume was required to be independently 
eop3rrighted, and therefore to carry its own notice 
of copyright."* 

The original painting, map, chart, photograph, 
drawing, engraving, etc., need not be inscribed with 
the notice of copyright; it is sufficient to insert the 
notice on all published copies."^ 

Revised editions, compilations, and other versioss 
of existing copyrighted works are new works sub- 
ject to copyright as such, rather than ''editions," 
in the statutory sense, of the original work or 
works, and accordingly it is a sufficient and literal 
compliance with the statute to insert only the 
notice of the new copyright taken out on the new 
work, and the failure to repeat the notices of the 
copyrights taken out on the original component 
parts has no effect on such original copyrights,^ 
notwithstanding a contrary view has been contended 



63. United Dictionary Co. v. O. 
A C. Merriam Co., 208 U. S. 260. 28 
set 290. 52 U ed. 478 Faff 146 Fed. 
364, 76 CCA 470 (rev 140 Fed. 768)]; 
Bentley v. Tlbbals, 223 Fed. 247, 138 
CCA 489: Haggard v. Waverly Pub. 
Co., 144 Fed. 490. Contra Harper v. 
Donohue, 144 Fed. 491 [aff 146 Fed. 
1023 mem, 76 CCA 678 mem]. 

63. Harper v. Donohue, 144 Fed. 
491 [all 146 Fed. 1023 mem, 76 CCA 
678 mem]. 

"Publication in a foreign country 
without the consent of the author is 
not an abandonment (Boucicault v. 
Wood. 3 F. Cas. No. 1,693, 2 Blss. 34), 
or without the consent of the owner 
of the exclusive right to publish in 
this country. Goldmark v. Kreling, 
35 Fed. 661, 13 Sawy. 310. See also 
Haggard v. "Waverly Pub. Co., 144 
Fed. 490 [cit Geo. H. Putnam's work 
on Copyrights]; American Press As- 
soc. V. Dally Story Pub. Co.. 120 Fed. 
766, 67 CCA 70, 66 I-RA 444. The 
case of Werckmeister v. American 
liith. Co., 117 Fed. 360, decides a 
contrary rule, but one which I think 
should not be followed." Harper v. 
Donohue, 144 Fed. 491. 498 [aff 146 
Fed. 1023 mem, 76 CCA 678 mem]. 

64. Werckmeister v. American 
Lith. Co., 134 Fed. 321, 69 CCA 563. 
68 LRA 691 [rev 126 Fed. 244]. 

What ooiunitntes pnblloatloa see 
supra S8 42-56. 

o6. Stecher Lith. Co. v. Dunston 
Lith. Co., 233 Fed. 601; Werckmeis- 
ter v. American Lith. Co., 134 Fed. 



821» 69 CCA 563, 68 LRA 591 [rev 
126 Fed. 2441; Falk v. Gast Lith., 
etc., Co., 64 Fed. 890, 4 CCA 648. 



"It is shown that all copies of the 
chromes circulated contained the 
proper copyright notice, save a few 
which were distributed unmarked in 
sheets; but it does not appear that 
defendant was misled by such copies. 
Indeed, these sheets did not come to 
the attention of the defendant until 
after the infringing acts in question 
were committed. Prior thereto writ- 
ten notice of infringement had been 
given the defendant. In the circum- 
stances it may be presumed that the 
sheets of pictures without the copy- 
right mark were sent out to the trade 
as samples, and as said by Judge 
Bhipman in Falk v. Gast Lith., etc, 
Co.. 54 Fed. 890. 4 CCA 648, a sample 
'is not a published edition, within 
the meaning of the copyright laws.' 
The defendant does not claim that 
the lithographs from which the in- 
fringing copies were made did not 
bear the statutory copyright notice." 
Stecher Lith. Co. v. Dunston Lith. 
Co., 233 Fed. 601, 603. 

66. Osgood V. A. S. Aloe Instru- 



ment Co.. 69 Fed. 291; Jewelers' Mer- 
cantile Agency v. Jewelers' Weekly 
Pub. Co., 84 Hun 12, 32 NYS 41 Crev 
on other grounds 165 N. Y. 241, 49 
NE 872. 63 AmSR 666. 41 LRA 846]. 
Ooj/ijTigbt dspoBits Ml publloatloA 
see supra {56. See also supra § 209. 

67. Dwight v. Appleton, 8 F. Cas. 
No. 4,215; Lawrence v. Dana, 15 F. 
Cas. No. 8.136. 4 ClifF. 1. 

68. Act March 3. 1891 (26 St. at 
L. 1106 c 565 fi 11); Act March 3. 
1865 (13 St. at L. 640 c 126 J 4). 

69. American Tobacco Co. v. 
Werckmeister, 207 U. S. 284. 28 SCt 
72, 52 L. ed. 208, 12 AnnCas 596 
raff 146 Fed. 376, 76 CCA 647]; 
Werckmeister v. American Lith. Co., 
142 Fed. 827; Werckmeister v. Amer- 
ican Lith. Co., 134 Fed. 321, 69 CCA 
553, 68 LRA 591. Contra Werck- 
meister V. American Lith. Co.. 117 
Fed. 360 [foil Pierce, etc., Mfg. Co. v. 
Werckmeister, 72 Fed. 54. 18 CCA 
431]; Pierce, etc., Mfg. Co. v. Werck- 
meister, 72 Fed. 64, 18 CCA 431 [rev 
63 Fed. 445]. 

"It must be admitted that the 
language of the statute is not so 
clear as it might be, nor have the 
decisions of the courts been uniform 
upon the subject. In Werckmeister 
V. Pierce, etc., Mfg. Co.. 63 Fed. 446. 
Judge Putnam held that the failure 
to Inscribe the copyright notice upon 
the original painting did not aiCect 
the copyright. That judgment was 
reversed by the Circuit Court of Ap- 
peals for the First Circuit by a 
divided court. 72 Fed. 64. 18 CCA 
431. In the case of Werckmeister v. 
American Lith. 0>., 142 Fed. 827, 
Judge Holt reached the same con- 
clusion as Judge Putnam, and in the 
case at bar the Circuit Court of Ap- 
peals for the Second Circuit approved 
of the reasoning of Judges I'utnam 
and Holt and disagreed with the ma- 
jority of the judges of the Circuit 
Court of Appeals for the First Cir- 
cuit. . . . We think it was the 
object of the statute to require this 
inscription, not upon the original 
painting, map, photograph, drawing, 
etc., but upon those published conies 
concerning which it is designed to 
convey information to the public 
which shall limit the use and circum- 
scribe the rights of the purchsuser." 
American Tobacco Co. v. Werck- 
meister. 207 U. S. 284. 292. 298. 28 
SCt 72, 52 L. ed. 208, 12 AnnCas 595. 

[a] Contrary view. — The word 
"copies" in 18 St. at L. 78 requiring 
a notice of copyright to be inserted 
in the several copies of the edition 
of a copyrighted book, or. if the 
copyrighted article be a map, paint- 
ing, etc., to be inscribed on some vis- 



ible portion thereof. It was held, 
refers not to reproductions of an orig- 
inal but to the individual copyrighted 
things whether one or many. Ac- 
cordingly, in order to maintain an 
action for the infringement of a 
copyright of a painting, a notice of 
copyright must have been inscribed 
on some visible portion thereof when 
it was published. Pierce, etc., Mfg. 
Co. V. Werckmeister, 72 Fed. 54. 18 
CCA 431 [rev 63 Fed. 445, and overr 
American Tobacco Co. v. Werck- 
meister. 207 U. S. 284, 28 SCt 72. 52 
L. ed. 208. 12 AnnCas 595 (afP 146 
Fed. 376. 76 CCA 647)]. 

eo. West Pub. Co. v. Bdward 
Thompson Co., 176 Fed. 833, 100 CCA 
303 [mod 169 Fed. 8331; Banks v. 
MoDIvitt, 2 F. Cas. No. 961. 13 
Blatchf. 163; Lawrence v. Dana. 16 
F. Cas. No. 8,136, 4 CTllff. 1. See 
Murray v. Bogue, 1 Drew. 363. 61 
Reprint 487 (where a somewhat sim- 
ilar question arose as to the registra- 
tion of new editions under former 
English statutes). 

•'Subsequent editions without alter- 
ations or additions should have the 
same entry, because they find their 
only protection in the original copy- 
right; but second or subsequent edi- 
tions, with notes or other improve- 
ments, are new books, within the 
meaning of the copyright acts, and 
the authors or proprietors of the 
same are required to 'deposit a 
printed copy of such book.' and 'give 
Information of copyright being se- 
cured,* as if no prior edition of the 
work had ever been published: and 
the term of the copyright as to the 
notes or improvements is computed 
from the time of recording the title 
thereof, and not from the time of 
recording the title of the original 
work. Copyrights, like letters pat- 
ent, afford no protection to what was 
not in existence at the time when 
they were grranted. Improvements in 
an invention not made when the 
original letters patent are issued are 
not protected by the letters patent, 
nor are the improvements In a book 
not made or composed when the 
printed copy of the book was de- 
posited and the title thereof recorded 
as required in section 4 of the copy- 
right act. Protection is afforded by 
virtue of a copyright of a book, K 
duly granted, to all the matter which 
the book contained when the printed 
copy of the same was deposited in 
the office of the clerk of the Dis- 
trict Court, as required by section 
4 of the copyright act; but new mat- 
ter made or composed afterwards re- 
quires a new copyright, and, if none 
is taken out. the matter becomes a 
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for by some text writers,*^ and the not uncommon 
practice, doabtless followed out of abundant eaa- 
tioB, of inserting a whole series of copyright no- 
tices. There has never been anv statutory author- 
ity for such practice.^ This rule has been applied 
to legal digests made up by a compilation, classifi- 
cation, and arrangement of the syllabi paragraphs 
taken from copyrighted reports, and to recompila- 
tioQs and revisions of such digests.^ Of course a 
notice of the new copyright is necessary to protect 



the new matter.^ 

Serial and book publication. Under the rule 
against double copyrighting,^ where a work whieh 
has been copyrighted in- book form is subsequently 
published serially in a magazine or other periodical, 
without notice of the original book copyright, such 
copyright becomes void, and no new copyright is 
acquired, although the magazine is copyrighted by 
its proprietors, and each number contains a proper 
notice of the copyright on the magazine. So 



public property, just as the original 
book would have become if a copy- 
right for it ha4 never been «ecured. 
Publishers may be in the habit of 
inserting more than one notice In 
new editions* but there is no act of 
Congress prescribin^r any such con- 
dition. Whenever a renewal is ob- 
tained under section 2 of the copy- 
right act, the requirement is that 
the title of the work so secured shall 
be a second time recorded, and that 
the applicant must comply with all 
the other regulations in regard to 
original copyrights; but there is 
notmng in any act of Congress to 
show that each successive edition 
mut specify the date of the original 
copyright as contended by the re- 
spondents. Any tendency to mislead 
the public cannot be successfully pre- 
dicated of a copyright in due form 
of law, where it appears that the 
party who secured it complied with 
all the conditions prescribed in the 
copyright act. Tbie is all that need 
be remarked in replv to the sugges- 
tion of the respondents upon that 
subject" West Pub Co. v. Edward 
Thompson Co.. 176 Fed. 833. 886. 100 
CCA 308 [mod 169 Fed. 833. and 
Quot and roll Lawrence v. Dana. 14 
P. Gas. No. 8,186, 4 Cliff. 1]. 

[a] Farther authority \a way of 
olose a]iAlog:r (1) is found for this 
view in the Bngllsh decisions under 
the Copyright Act of 1842 which re- 
quired registration of books at 
Stationers' Hall (see infra 9 226). 
Where a new edition was a mere re- 
print of an earlier edition, the date 
required to be specified in the regis- 
tration was the date of the first edi- 
tion; but where the subsequent edi- 
tion was substantially a new work, 
the date of publication of such new 
edition" was the date required to 
be stated. 8 Halsbury L. Eng. p 164; 
Murray v. Bogue, 1 Drew. 353. 61 
Reprint 487. (2) This distinction 
was taken in respect to the date to 
be specified in the registration under 
the English statute of a work which 
had gone through several editions. 
Thonaaa v. Turner, S3 Ch. D. 292, 
295, 297. 299 (where, in answer to 
the contention that '*each edition is 
A separate book and unconnected 
with the previous editions so far as 
registration is concerned," Cotton, L. 
•*?, Mid: "That may be so if each 
edition subsequent to the first is sub- 
stantially a new work so as to be 
? subject of a fresh copyright, but 
not If the subsequent editions are 
merely reprints or new types. Sects. 
3 and 13 must be construed together, 
and you must look back to see in 
What book the person coming to 
make the entry has copyright other- 
wise by means of successive editions 
the copyright in the original work 
might be made to run on for 
JJ'^er. , . . Sometimes* a new edi- 
tion is substantially a new work; on 
the other hand, a new edition may 
be, and often is, simp.ly a reprint, 
jnd In no sense a new work." Lopes, 
J* J., also said: "What has been 
jeglstered is the time of the publica- 
tion of a third edition, which is ad- 
JpJttedly a reprint of the first edition 
published. It cannot, under these 
circumstances, be said that what is 
nere entered is the time of the first 
publication of this book. Had this 
WW edition been practically a new 
woric, the result might have been 
different"). 

rb] Dlreetorle*, IndezM, etc— 
T^ne defendants, while not denying 



that there was copyright In the index 
to the numbers or a number of Brad- 
Shaw for 1902, assert, and it may be 
the fact, that such copyright (if 
any) had expired by the year 1914, 
and that the particular monthly 
number for 1914 from which Adams 
copied was merely a new edition of 
the numbers for 1902, and that as to 
such part of the index to Bradshaw 
in 1914 as wae composed of names 
to be found also in the index to 
Bradshaw in 1902 there could not be 
anv subsisting copyright. I think 
this argument fallacious. I think it 
would be wrong to treat the index to 
Bradshaw in 1914 as a new edition, 
in the sense in which that phrase 
is used in copyright law, of the in- 
dex of 1902. 1 should say the same 
of the London Post Ofiice Directory, 
the Blue Book, or Red Book, or any 
similar publication for 1914. It was 
in my opinion an index to a new and 
different work. The Bradshaw of the 
month, the number for which was 
copied from in 1914. purported to be 
and was a new book. It gave the 
tables for that month and that only, 
and they no doubt, if it be material, 
which it does not appear to me to 
be, were mostly if not entirely dif- 
ferent from the tablee in 1902. A 
book which consists of a specifica- 
tion of the conditions at the present 
moment of a constantly changing 
subject-matter is a new work even 
though some of the particulars given 
may not have altered from what they 
were, and were stated to be, at some 
prior date, perhaps years before. It 
was stated, I do not say proved, but 
not I think denied, that of the sta- 
tions and places in the index to the 
Bradshaw of 1902 as many as 250 or 
thereabouts are not to be found in 
the index to the Bradshaw of 1914; 
that there are as many as 1600 more 
stations or places in the index to 
Bradshaw in 1914 than there were in 
1902; and that of those as many as 
600 are new stations. The result Is. 
as I have said, that I think the de- 
fendants have Infringed the plain- 
tiffs* copyright." Blacklock, Ltd. v. 
Pearson, Ltd., [19151 2 Ch. 876, 883. 

61. See 7 AAEEncL p 668. 

"Mr. Drone, in his work on Copy- 
rights (page 270), dissents from Jus- 
tice ClifFord's reasoning, contending 
that to prevent abandonment the 
proper practice is to give notice in 
each new edition of every copyright 

f previously taken out. and many pub- 
ishers do so. Section 6 of the act 
of 1909 (Act March 4, 1909, c. 820, 
35 Stat 1077 [U. S. Comp. St Supp. 
1909. p. 1291]). which is obviously 
declaratory, seems to confirm Justice 
Clifford's view that there is but one 
copyright of the same book, that ad- 
ditions and improvements make a 
new book, and that the only notice 
required is of the date of entry of 
the last edition." West Pub. Co. v. 
Edward Thompson Co., 176 Fed. 833, 
836. 100 CCA 303 [mod 169 Fed. 833]. 
68. Lawrence v. Dana, 16 F. Cas. 
No. 8.136. 4 Cliff. 1. 63 (where Clif- 
ford. J., said: "Publishers may be 
in the habit of Inserting more than 
one notice in new editions, but there 
is no act of Congress prescribing any 
such condition"). 

63. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 833. 100 CCA 
303 [mod 169 Fed. 8331. 

"In this respect we differ with the 
court below, which was of opinion 
that the complainant had abandoned 
a large part of its copyrighted 



volumes because of insufficient notice 
of copyright. It was held that the 
contents of all earlier digests carried 
forward into later and larger digests 
became public property because the 
later digests contained no notice of 
copyright of the earlier ones. In 
coming to this conclusion the learned 
Judge relied largely upon the oases 
of Holmes v. Hurst 174 U. S. 82, 19 
set 606, 43 L. ed. 904. Mlffiln v. R. H. 
White Co., 190 U. S. 260. 23 SCt 769. 
47 L. ed. 1040. and Mlffiln v. Dutton. 
190 U. S. 265, 28 SCt 771, 47 L. ed. 
1048. But these were all cases of the 
abandonment of the same work as 
the result of an earlier publication 
without copyright or with insufficient 
copyright. They do not apply to later 
digests regarded as new books enti- 
tled to copyright and needing only 
notice of their own entry in accord- 
ance with the views we have above 
expressed." West Pub. Co. v. E<d- 
ward Thompson Co., 176 Fed. 833, 
837. 100 CCA 808 [mod 169 Fed. 833]. 

64. Banks v. McDlvitt 2 F. C^as. 
No. 961. 13 Blatchf. 163; Farmer v. 
Calvert Llth.. etc.. Co.. 8 F. C^s. No. 
4,651, 1 Flipp. 288; Lawrence v. Dana, 
16 F. Cas. No. 8.136, 4 Cliff. 1. 

66. See supra S 93. 

66. Mlffiln V. Dutton, 190 U. S. 266. 
23 SCt 771. 47 L. ed. 1043 [aff 112 
Fed. 1004. 60 CCA 661. 61 LRA 1341{ 
Mifflin V. R. H. White Co.. 190 U. S. 
260. 23 SCt 769. 47 L. ed. 1040 [aff 
112 Fed. 1004. 50 CCA 661. 61 LRA 
184 (aff 107 Fed. 708)]; Harper v. 
Donohue. 144 Fed. 491 [aff 146 Fed. 
1028 mem, 76 CCA 678 memj. 

W[a] mvle avpUeOw — ^"The Minister's 
bolng appeared serially. in the At- 
lar^tic Monthly during the year 1869. 
The contract between Mrs. Stowe and 
her publishers, Phillips, Sampson it 
Co., after reciting that Mrs. Stowe 
was the author and owned the copy- 
right of and right to publish the 
book, gave to Phillips. Sampson & 
Co. 'the sole and exclusive right to 
publish the same in this country.' Af- 
ter the first twenty-nine chapters had 
appeared in the first ten numbers of 
the Atlantic Monthly for the year 
1859. the author published the whole 
work in book form on October 16, 
1859. and took proper steps to secure 
the copyright notice of which was 
given in the name of Harriet Beecher 
Stowe. At the date of this publica- 
tion the last thirteen chapters had 
not been elsewhere published, but 
subsequently appeared in the Novem- 
ber and December numbers, which 
were copyrighted by Ticknor & 
Fields, to whom the Atlantic Monthly 
had been sold, and in accordance with 
an arrangement with Mrs. Stowe, by 
which the contract between her and 
Philips, Sampson & Co. was assigned 
to Ticknor & Felds. ... As the 
first twenty-nine chapters of 'The 
Minister's Wooing' appeared in the 
Atlantic Monthly before any steps 
whatever were taken, either by the 
publishers or by Mrs. Stowe. to ob- 
tain a copyright, it follows that they, 
at least, became public property. 
Mrs. Stowe's copyright of the last 
thirteen chapters would doubtless 
have been valid but for the fax:t that 
they subsequently appeared In the 
November and December numbers of 
the Atlantic Monthly witnout notice 
of such copyright. As we have al- 
ready held that the copyright of the 
Atlantic Monthly by Ticknor & 
Fields did not operate as notice of 
the rights of the author to any artl* 
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where a work has been first published serially in a 
copyrighted magazine, and subsequently the au- 
thor publishes it in book form with a notice only 
of a copyright entered for the book in his name, 
the original copyright is destroyed, and no new one 
is acquired.^^ The reason is that the attempted 
second copyright, of which alone notice has been 
given, is wholly void,^ and there is a total failure 
to give the required information as to the copy- 
right by which alone the work is protected; to 
preserve the copyright, notice of the original copy- 
right must be given, and no other is necessary.^ 
Another reason exists in the change of title in- 
volved.^® Merely aggregating in book form the 
several installments of a magazine serial,^^ or pub- 
lishing in serial installments an existing work,^^ 
does not involve such intellectual contributions as 
to constitute a new work entitled to independent 
copyright as such.''' The distinction between the 
class of cases where notice of the original copy- 
right must be given, and revised editions, compi- 
lations, and other versions where notice of the 
original copyright is not necessary ,^^ lies along the 
line which divides mechanical aggregation from 
intellectual combination.^^ 

[$ 220] B. Under English Statates^l. Under 
Oopyright Act of 1911 — a. In GkneraL Under the 



Copyright Act of 1911, copyright subsists in all 
parts of the British dominions to which the act 
by its terms extends,^* without any foimalities 
whatever. Registration, whether for the purpose 
of legal proceedings or otherwise, is entirely abol- 
ished.''^ It is only necessary that the work be sach 
a work as is given copyright by the statute," and 
that the claimant be a person entitled to copyright 
under the statute.^ The statute automatically con- 
fers copyright in the designated works on the des- 
ignated person.*^ 

[$ 221] b. Published Works. Copyright in a 
published work subsists if the work is published 
first or simultaneously: (1) In the British Em- 
pire, other than in one of the self-governing domin- 
ions; (2) in a self-governing dominion which has 
adopted the act; or (3) in a foreign country to 
which the act has been extended by order in conneil 
under the international provisions of the aet^ 
First publication in the British dominions is deemed 
accomplished notwithstanding simultaneous publica- 
tion elsewhere, unless the British publication is col- 
orable only and not intended to satisfy the reason- 
able requirements of the public.*^ A work is 
deemed to be published simultaneously in two places 
if the time between the publication in one such 
place and the publication in the other place does 
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de therein appearinfr. it follows from 
the case just decided that the appear- 
ance of the last thirteen chapters in 
the Atlantic Monthlv vitiated the 
copyrigrht under section five, which 
provides that no person shall be en- 
titled to the benefit of the act unless 
he shall erive information of his 
copyrlgrht by causing: to be inserted 
in the several copies of each and 
every edition published during: the 
term secured a notice of such copy- 
right." Mifflin V. Dutton, 190 U. S. 
65. 266, 23 SCt 771, 47 L. ed. 1043 
[aff 112 Fed. 1004. 60 CCA 661. 61 
LRA 1341. 

07. Mifflin V. Dutton. 190 U. a 
266. 23 SCt 771. 47 L. ed. 1048 [aft 
112 Fed. 1004. 60 OCA 661. 61 LRA 
184 (aff 107 Fed. 708)1; Mifflin v. R. 
H. White Co.. 190 U. S. 260, 23 SCt 
769. 47 L. ed. 1040 [alf 112 Fed. 1004. 
60 CCA 661, 61 LRA 134 (aff 107 Fed. 
708)1; Record, etc., Co. v. Bromley. 
176 Fed. 166; Harper v. Donohue. 144 
Fed. 491 [aff 146 Fed. 1023 mem. 76 
CCA 678 mem]. 

[a] BiUe applied^— This was a bill 
in. equity by the firm of Houghton, 
Mifflin & Co., as assigrnees of the late 
Oliver Wendell Holmes, against the 
R. H. White Company, for a viola- 
tion of the copyright on the Profes- 
sor at the Breakfast Table. The 
work was published serially during 
the year 1869, in the Atlantic 
Monthly Magazine, at first by Phil- 
lips. Sampson & Co., and later by the 
firm of Ticknor & Fields. The first 
ten parts were published from Janu- 
ary to October, 1859. by Phillips, 
Sampson & Co.. without copyright 
protection. The remaining two num- 
bers for the months of November 
and December, 1859, were entered for 
copyright by Ticknor & Fields whose 
copyright purported to cover the en- 
tire magazine. After its publication 
serially had been completed. Dr. 
Holmes published the entire work in 
one volume, containing a proper no- 
tice of the copyright entered by him. 
Both copyrights were held void. Mif- 
fiin V. R. H. White Co., 190 U. S. 260. 
28 SCt 769. 47 L. ed. 1040 [aff lli 
Fed. 1004. 60 CCA 661. 61 LRA 134 
(aff 107 Fed. 700)]. 

68. See supra I 98. 

68. Mifflin V. Dutton. 112 Fed. 
1004, 60 CCA 661. 61 LRA 134 [aff 107 
Fed. 708. and aff 190 U. S. 260, 28 
act 769. 47 L. ed. 1040]. 

70. See supra I 202. 



71. Holmes v. Hurst. 174 U. S. 82. 
19 SCt 606. 48 L. ed. 904; West Pub. 
Co. V. Edward Thompson Co., 176 
Fed. 833, 100 CCA 803 [mod 169 Fed. 
8331 

7a'. Mifflin V. R. H. White Co.. 190 
U. S. 260, 23 SCt 769. 47 L. ed. 1040 
[aff 112 Fed. 1004. 60 CCA 661, 61 
LRA 134 (aff 107 Fed. 708)]. 

73. Holmes v. Hurst. 174 TJ. S. 82. 
19 SCt 606. 43 L. ed. 904. 

74. See supra this section text and 
notes 60-64. 

75. Holmes v. Hurst, 174 U. S. 82. 
19 SCt 606. 43 L. ed. 904; West Pub. 
Co. V. Edward Thompson Co., 176 
Fed. 833, 100 CX;A 803 [mod 169 Fed. 
833]: Record, etc. Co. v. Bromley, 
176 Fed. 166. 

[a] Zlli&stratioii. — "The mere ag- 
gregation of the Weekly Reporters 
into volumes does not in our opinion 
constitute a new work. But the com- 
pilation and rearrangement and re- 
classification of the syllabi in the 
digests into new and larger digests 
do constitute new works entitled to 
copyright which need only notice of 
their own entry for copyright. This 
view seems also to be corroborated 
by the same section, which provides 
that compilations, arrangements, and 
abridgements of matter in the public 
domain or of copyrighted matter with 
the proprietor's consent are to be re- 
garded as new works subject to copy- 
right." West Pub. Co. V. £klward 
Thompson Co., 176 Fed. 833, 887, 100 
CCA 303 [mod 169 Fed. 833]. 

76. See supra { 69; and Halsbury 
L. E3ng. SuppL (1917) p 864. 

Golonlal and Impanal oopyright in 
British Empire see supra fi 77 et 
seq. 

77. Savory v. The World of Golf, 
[1914] 2 CTh. 666; Halsbury L. Eng. 
Suppl, (1917) p 370. 

[a] Beglstration may still 1>e re- 
qiiir«d to secure protection under an 
imperial copyright in Canada or 
other self-governing dominion in 
which the act of 1911 is not J ^ force. 
See supra I 77. As to requirements 
in such cases see infra fi 225 et seq. 

[b] Zbfrlngwnent of oopyriglits 
Mdsttng whmsi act took effect.— (1) 
Since registration was necessary be- 
fore an action could be brought for 
infringement of copyright under the 
old law (see infra fi 225), it has been 
held that no action will lie under the 
act of 1911 for infringements of ex- 

1 isting copyrights committed prior to 



the taking effect of the new law. un- 
less the copyright has been regis- 
tered under uie repealed acts. "Bvasa 
V. Morris. [1913] W. N. 68. (2) But 
it is otherwise where the infringe- 
ment took place after the new act 
went into effect. Savory v. World of 
Golf. [1914] 2 Ch. 666. 

78. See supra || 90, 161. 

79. See supra |i 144, 161. 

80. Copyright Act. 1911 (1 & t 
Geo. V c 46); Halsbury L. Eng. 
uuppl. (1917) p 862. 

81. St. 1 & 2 Geo. y c 46; Robert- 
son Copyright p 39. 

Wbat constitutes publioatlom see 
supra Si 46-66. 

mtwnatlonal oopyxlirlit see infn 
fifi 463-466. 

88. St. 1 & 2 Geo. V c 46 | 86 (8); 
Francis v. Feldman, [1914] 2 Ch. 728; 
Halsbury L. Eng. Suppl. (1917) p 
368. 

[a] <«OoIoni,bU pubUoAttoB.**— A 
popular song was published in 
America on May 6. 1913. and prior 
to that date twelve copies of the 
song were sent to a firm In this coun- 
try. On May 6. 1918. this firm de- 
posited five copies officially, filed one 
copy for reference, and placed the 
remaining copies on sale. No further 
attempt was made to bring the song 
to the notice of the public in this 
country until it was publicly per- 
formed in July. 1918. No copy of 
the song was sold until after the 
public performance. The subsequent 
popular demand was first supplied by 
copies of the song obtained from 
America, but afterward the English 
firm obtained an assignment of the 
copyright and published their own 
copies. This constituted a sufficient 
first publication in this country on 
May 6, 1918, within the meaning of 
< 1 subs 8. and | 36. subs 8 of the 
Copyright Act of 1911. Francis ▼. 
Feldman. [19141 2 Ch. 728. 782 (where 
the court, per Neville. J., said: 'The 
material words are "unless the publi- 
cation in such parts of His Majestys 
dominions as aforesaid is colouraMe 
only and is not intended to satiny 
the reasonable requirements of the 
public* There you have really a defl- 
nition of what 'colourable only 
means. It means a case where there 
is no intention to satisfy the reason- 
able requirements of the public, in 
the present case I find no evidence 
upon which X could come to such • 
conclusion. It is quite true that the 
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not exceed fourteen days, or soeh longer period as 
may, for the time being, be fixed by order in 
couneiL^ 

[i 222] c. TJnimbliBlied Works. Copyright in 
an unpublished work subsists if the author is at 
the date of its making: (1) A British subject; 
or (2) resident or domiciled within the British Em- 
pire other than in one of the self-governing domin- 
ions; or (3) resident or domiciled in a self -govern- 
ing dominion which has adopted the aet; or (4) a 
gnbject or citizen of a foreign country to which the 
aet has been extended by order in council; or (5) 
resident or domiciled in a foreign country to which 
the aet has been so extended.^ An author is 
deemed ''a resident'' if he is domiciled in any 
part of the British dominions to which the act 
extends.^ But such domicile is unnecessary in 
eases where there is actual residence; mere resi- 
dence is enough to support the copyright.^ Where 
the making of a work has extended over a consid- 
erable period, it is sufficient if the author during 
any substantial part of that period was a British 
subject, or a resident in such part of the British 
dominions to which the act extends.*^ 
A corporation is deemed to reside in that part 



of the British dominions in which it has estab- 
lished a place of business, so far as copyright in 
mechanical musical devices and photographs is con- 
cerned.^ 

[( 223] 2. Under Prior Statatea-4k In Qeneral. 
Under the prior general copyright statutes of Eng- 
land, now repealed by the act of 1911, the only pre- 
requisite to the vesting of copyright was that the 
work must be first or contemporaneously published 
in the United Kingdom.^ The elaborate system of 
technical formalities so long in force in the United 
States never had a parallel in English legislation. 
Statutory provisions as to registration, deposit of 
copies, and notice were either merely directory or 
at most prerequisite only to a right of action.^ 

[$ 224] b. Publication. Publication was essen- 
tial to statutory copyright; it was the conmience- 
ment and foundation of the right, the terminus a 
quo the period of the existence of the right was to 
run, and a condition precedent to the existence of 
the right.*^ While the statutes made no provision 
as to the place of publication, the courts uniformly 
held that save in the case of international copy- 
right first or contemporaneous publication must be 
in the United Kingdom,"* or in one of the British 



demand anticipated was insisrniflcant 
uid the supply secured to satisfy the 
demand was also insigmiflcant. A 
doien copies were all that were sent 
at the time, and it was not until some 
time afterwards that further copies 
were applied for and forwarded from 
America. It seems to me that' the 
intention from the first was to sat- 
isfy the public demand in this coun- 
try. In this case I think that is what 
the publication in England was for. 
I hold therefore that there was a 
good publication in Enerland"). 

88. St. 1 ft 2 Geo. V c 46 | 85 (3); 
Prtncis v. Feldman. [1914J 2 Ch. 728; 
Halsbury Ii. £ng. SuppL (1917) p 

.81 St. 1 & 2 Geo. y c 46 «8 1 d) 
29 (1); Robertson CopyriiTht p 41. 
See also supra S 161. 

Xatcnattoiua oopyriglit see infra 
I 453 et seq. 

86. St. 1 ft 2 Geo. V c 46 | 86 (6). 
86b Robertson Copyrlgrht p 42. 
l^Qniirile ffsasraliy see Domicile 

114 Cyc 8311. 

87. St. 1 ft 2 Geo. V c 46 I 85 (4). 



I 



9L fit 1 ft 2 Geo. y c 46 H 19 (1), 

8I> 8 Halsbury Ii. Eng. p 141. 
See repealed statutes enumerated su- 
pra I 69. 

''There are no formalities pre- 
Kribed by law as a condition of ac- 
^rinc copyrlerht in a book first 



riblished in the United Kingdom." 
Halsbury L. Eng. p 141. 

f^ Savory v. The World of Golf, 
uS14) 2 Ch. 566; Warne v. Lawrence. 
5! k T. Rep. N. S. 871. See infra 
11225-288. 

Ul gmMristlnr o^yrlglit In nn* 
"Hvttnd wozk^— In the case of a 
jActure assierned with all copyrights. 
Nt not registered under the Fine 
Jrt« Copyright Act of 1862, at the 
uQe of the commencement of the 
JfPyrtght Act of 1911, the owner of 
J^* picture has such a "copyright" 
w win enable him to receive the sub- 
wtuted and enlarged copyright given 
[f owners of copyright in substitu- 
25 'or their existing rights by f 6 
y,tdiedule I of the Copyright Act 

JF i»ll. Savory v. The World of 

««if. [1914]! 2 6h. 666. 
w. Donaldson v. Beckett, 2 Bro. 

fcS 129, 1 Reprint 887 [cit Millar v. 

iSrlor. 4 Burr. 2808, 2408, 98 Reprint 

^\\', JeSerys v. Boosey, 4 H. L. Cas. 

S*. 10 Reprint 681; Beckford v. 

""J?* ' T. R. 620, 101 Reprint 1164. 

t i«* K^wWe«l«re V. Low, L. R. 8 H. 

i* HO; HanfsUengl v. Smith, [1905] 

tAt ^^h Hanfstaengl v. American 

JWcodo., [1895] 1 Q. B. 847; Bou- 

*««»U y. Cb^tt^rton, 5 Ch. D. 267; 



liOW V. Ward, Ii. R. 6 Bq. 416; Cle- 
ment! V. Walker, 2 B. ft C. 861, 9 E2CL 
371. 107 Reprint 601; Cocks v. Pur- 
dar, 6 C. B. 860, 57 ECL< 860. 136 Re- 

8 Tint 1118; Lover v. Davidson, 1 C. B. 
I a. 182. 87 ECL 182, 140 Reprint 
77; Buxton y. James, 6 De G. & Sm. 
80. 64 Reprint 1027; Boosey v. Pur- 
day, 4 Exch. 146, 154 Reprint 1159; 
Boucicault T. Delalleld, 1 Hem. ft M. 
597, 71 Reprint 261; Jeflerys v. Boo- 
sey, 4 H. L. Cas. 815, 10 Reprint 681; 
Guichard v. Mori. 9 L. J. Ch. O. S. 
227; Chappell v. Purday, 14 M. ft W. 
303, 153 Reprint 1214; Boosey v. Da- 
vidson, 13 Q. B. 257, 66 ECL 267, 
116 Reprint 1261: Grossman v. Can- 
ada Cycle Co., 5 Ont. L. 56, 1 OntWR 
846. 

[a] Maniwg from forelgB ^ouattj 
%o 'sfa'i^**** STiMwrtlKJUj' ■ ( 1 ) "To en- 
title plaintiffs to British copyright, 
there must be 'first publication' or 
the paper containing the article in 
question, in the United Kingdom. 
This plaintiffs have failed to estab- 
lish. It is not in dispute that the 
plaintiffs' paper containing the arti- 
cle in question was actually printed 
and published in Cleveland, Onio, on 
the 18 th October, 1900. The only 

Sublication by plaintiffs in the United 
kingdom was by posting numbers to 
subscribers in England, and particu- 
larly by posting to the plaintiffs' 
agent in London, England, fiven if it 
be assumed that persons in England 
received the paper in due course of 
post, subscribers in the United States 
would be in possession of their cop- 
ies days in advance. This is not a 
question of how far, as a matter of 
contract or for any purpose, the post 
office department of one country can 
be considered the agent for persons 
in another country to whom papers 
are addressed: it is purely a question 
of *fir8t publication in England.' or 
at least simultaneous publication in 
England and the United States. A 
paper printed and published in the 
United States and posted there to 
subscribers both in that country and 
in England cannot be held to be first 
published in England." Grossman v. 
Canada Cycle Co., 5 Ont. L. 55. 1 Ont 
WR 846, 847. (2) *«It is no doubt oor^ 
rect to say that our own statutes are 
in general primarily intended for the 
benefit of British subjects, and that 
the principal purpose of this particu- 
lar Act was to extend certain privi- 
leges to foreigners. At the time 
when the statute was passed Jefferys 
V. Boosey. 4 H. L. Cas. 816, 10 Re- 
print 681 had not been decided, and 
I cannot read the Act as referring 
to that decision. But I must assume 



the law then to have been as it has 
since been ascertained to have been. 
The House of Lords has held that 
foreigners resident here, and first 
publishing In this country, are enti- 
tled to copyright, and that the object 
of the sevend Copyright Acts was to 
encourage the production of new 
works in this country, and only in 
this country; but that a foreigner 
(and It would seem even an English- 
man) first publishing abroad would 
have no such rights. These princi- 
ples apply as much to dramatic as 
to any other copyright." Boucicault 
V. Delafleld, 1 Hem. ft M. 51|7, 71 Re- 
print 261. (8) "The plain purpose of 
the statute is to secure for this coun- 
try the benefit nt the first publica- 
tion of new works, and certain con- 
ditions are made without which 
works first published abroad are not 
to be entitled to copyright. These 
conditions have not been complied 
with. Plaintiff therefore fails in 
his demand, and the bill must be dis- 
missed." Boucicault V. Delafleld, 1 
Hem. ft M. 697. 602. 71 Reprint 261. 

[bl Ooatemporanaoiui yablioatloB. 
— (1) "If it be correct to say that a 
foreigner, the author of a work com- 
posed abroad, and published by him 
in this country, is, by the municipal 
law of this country, entitled to a 
copyright in the work, how can such 
right be defeated by a contemporane- 
ous publication abroad? In the popu- 
lar sense of the word, each would be 
the first publication. But, If neither 
could be so called, we think the re- 
sult would be the same; for. that, in 
order to defeat the claim of copy- 
right, a prior publication In some 
other place, or by some other party, 
should be proved." Cocks v. Purday, 
5 C. B. 860; 884, 57 ECL 860, 136 Re- 
print 1118 (per Wilde, C. J.). (2) 
But, assuming a foreign author and 
his assigns to have bv law a copy- 
right, where the author means to 
publish contemporaneously in Eng- 
land and abroad, he or his assigns 
are not disentitled to copyright by 
the actual publication In one place 
before the other on the same day. 
Boosey v. Purday, 4 Exch. 145, 154 
Reprint 1159. 

[c] Dxamatlo ycrfomilnir sig1it<— • 
"In the absence of a copyright con- 
vention, there is no playright in Eng- 
land in the case of a play, not printed 
and published, where the first public 
performance has taken place outside 
the British dominions. This results 
from fi 19 of the act of 7 ft 8 Vict, c 
12, known as the International 
Copyright Act, which provides: 'Nei- 
ther the Author of any Book, 
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oostsy as such court or judge deemed just — sueh 
order to be carried into effect by the officer of the 
Stationers' Company appointed for the purposes 
of the act.^* It seems that the court had no 
power to restore an entry when once it had been 
expunged." 

[$ 232] d. Deposit of Oopies. A printed copy 
of the whole of every book, together with all maps, 
prints, or other engravings belonging thereto, was 
required to be delivered to the British Museum in 
the mode and within the periods prescribed by the 
act.*^ The act further provided for a like deliverv 
to certain named libraries upon demand made/^ 
Failure to deposit the required copies did not in- 
validate the copyright, but resulted merely in lia- 
bility to a penalty. 

[i 233] e. Inscribing Name of Proprietor and 
Date of Publication. In the case of engravings, 
prints, and lithographs, the -engraving acts re- 
quired the name of the proprietor and the date of 
first publication to be truly engraved on each plate 
and printed on each print. This requirement was 
not merely directory, but was a condition to any 
protection.^^ In the case of works of sculpture, a 



similar requirement was made by the Sculptoie 
Copyright Act.^* But where prints, engravings, or 
lithographs were published as illustrations of a 
book, the copyright of the latter protected them 
without the inscription of date of publication and 
name of proprietor.'' 

[i 234] 0. Under Oanadian Statutes. In Can- 
ada, except where an imperial copyright is obtained 
under the imperial eop3rright acts,^ copyright de- 
pends on the Canadian Copyright Act of 1875 as 
amended.^' A substantial compliance with the 
statutory requirements is sufficient.^ 

Begistoation. Copyrights must be recorded in 
the office of the minister of agriculture, and the 
term of copyright runs from the time of sneb 
recording.** 

Domesfic manufacture. Literary, scientific, or 
artistic works must be printed and published, or 
reprinted or republished, in Canada — or, in ease of 
works of art, must be produced or reproduced in 
Canada, whether so published or produced for the 
first time, or contemporaneously with, or subse- 
quently to, the publication or production else- 
where." 



a prima, facie proprietorship in the 
copyrigrht of a book: for this facility 
of proof is one of the benefits of the 
regrlstration at Stationers' Hall re- 
ferred to in the 19 th section of the 
Act." Black V. Imperial Book Co., 
6 Ont. L. 184. 187 [app dism 8 Ont. 
L. 9 (app dism 36 Can. S. C. 488)] 
(per Street, J.). 

13. Copyright Act. 1842 (5 & 6 
Vict, c 46 I 14), amended by Statute 
Iraw Revision Act, 1898 (66 Vict, c 
14); Matter of Copyrisrht Acts, L. R. 
4 Q. B. 716; Re Musical Compositions, 
etc., 4 Q. B. D. 488; In re Jude's 
Musical Compositions. [1907] 1 Ch. 
661; Hole y. Bradbury, 12 Ch. D. 886; 
Ex p. Davidson. 18 C. B. 297, 86 B3CL 
297, 189 Reprint 1384; Ex p. Bastow. 
14 C. B. 681, 78 BCL. 631, 139 Reprint 
269; Ex p\ Poulton. 63 L. J. Q, B. 
820; Chappell v. Purday, 12 M. & W. 
303, 162 Reprint 1214; In re Red Let- 
ter New Testament, 17 T. L. R. 1; 
Re Musical Compositions, etc., 4 Q. 
B. D. 483 [app dism 4 Q. B. D. 90]; 
Matter of Copyrigrht Acts, L. R. 4 
Q. B. 716; Ex p. Walker, 39 L. J. 
Q. B. 31. 

[a] When court will ezemsise 
power^^The court will not exercise 
Its power to expunge an entry of pro- 
prietorship of copyright in the regis- 
try, unless it is clearly and unequivo- 
cally shown that it Is false, nor vary 
it, unless satisfied by affidavit that 
In so doing the court would make a 
true entry. Ex p. Davidson. 18 C. B. 
297, 86 ECL. 297. 139 Reprint 1384. 

[b] ApoUcation of p«rmm wlio 
caused entry^-— The court may make 
an order varying the entry in a regis- 
ter of copyright on the application 
of the person who has caused the en- 
try to be made. Ex p. Foul ton. 53 L. 
J. Q. B. 820. ' 

14. Ex p. Davidson, 18 C. B. 297. 
86 ECL. 297, 189 Reprint 1384; Chap- 
pell V. Purday, 12 M. & W 308, 162 
RepHnt 1214. 

16. St. 6 & 6 Vict, c 46 If 6. 7; 
British Museum v. Payne, 4 Bing. 
640. 18 ECL 625, 130 Reprint 877, 2 
Y. & J. 166. 148 Reprint 876. 

[a] The object of 6 & 6 Vict, c 
46 i 6 was to obtain for the British 
Museum a copy of every book wheth- 
er published under British rule or 
not, Routledge v. Low, L. R. 8 H. 
L. 100. 

le. St. 6 & 6 Vict, c 46 18: CsLTn" 
bridge Univ. v. Bryer, 16 East 317. 
104 Reprint 1109. 

17. Larrowe-Loisette v. O'Lough- 
lin, 88 Fed. 896 (construing 6 & 6 
Vict, c 46 I 10). 



18. St 8 Geo, 11 c 18: 17 Geo. Ill 
c 67: Rock v. Lazarus, L. R. 16 Eq. 
104 (firm name sufficient); Mathleson 
V. Harrod. L. R. 7 Eq. 270 (date): 
Graves v. Ashford. L. R. 2 C. P. 410 
(firm name sufficient); Brooks v. 
Cock. 3 A. & E. 138. 80 ECL 83. Ill 
Reprint 866; Blackwell v. Harper. 2 
Atk. 93, 26 Reprint 468 (proprietor's 
name sufficient without expressly 
stating that he is proprietor); New- 
ton V. Cowie, 4 Bing. 234. 13 ECL 
482. 130 Reprint 769; Avanso v. Mu- 
die, 10 Exch. 203, 166 Reprint 416; 
Colnaghi v. Ward. 6 Jur. 969; Thomp- 
son V. Symonds, 6 T. R. 41, 101 Re- 
firint 23 (proprietor at time of pub- 
i cation intended — not any subse- 
quent proprietor); Harrison v. Hogg. 
2 Ves. Jr. 323, 28 Reprint 664 (date): 
Sayer v. Dicey, 8 Wils. C. P. 60, 96 
Reprint 933 (date). 

[a] ]bord Kavdwioks once doubted 
whether the rule of the text was not 
limited to actions for penalties, and 
thought that an injunction might be 
granted, notwithstanding omission of 
the name and date. Blackwell v. Har- 
per, 2 Atk. 93, 26 Reprint 468; 
Roworth V. Wilkes, 1 Campb. 94. 

[b] Trading name of flzm. — Where 
prints, engravings, and similar arti- 
cles are the property of a trading 
firm, the proprietorship is sufficiently 
designated for the purpose of ob- 
taining the protection of 8 Geo. II c 
13, by printing on them the trading 
name of the firm, even though it does 
not contain the names of all the part- 
ners in the business. Rock v. Laza- 
rus, L. R. 16 Eq. 104. 

[c] gu ma m e .- Giving the sur- 
name of the proprietor only, without 
his christian name, is sufficient. 
Newton v. Cowie, 4 Bing. 234, 13 ECL 
482. 130 Reprint 769; Rock v. Laza- 
rus, L. R. 15 Eq. 104. 

[d] A Blight xnistake in the date 
of copyright required to be printed 
on the article will not deprive one of 
the right to the protection of the 
statute. Low v. Routledge. 33 L. J. 
Ch. 717- Mathleson v. Harrod, L. R. 
7 Eq. 270; Correspondent Newspaper 
Co., Ltd. V. Saunders, 12 L. T. Rep^ 
N. S. 640; Murray v. Bogue, 1 Drew. 
353, 61 Reprint 487. 

»- Sculpture Copyright Act, 1814 
(64 Geo. Ill c 66 | 1). 

[a] Vartnemhlp propxiator.— A 
work of sculpture is sufficiently 
marked with tne name of the artist 
who made the model, although he has 
partners, and the firm is the proprie- 
tor. Britain v. Hanks, 86 L. T. Rep. 
N. S. 766. 

[b] The approjdn&at^ date prior to 



a^^tual publication has been held to 
be sufficient. Britain v. Hanks. 86 L 
T. Rep. N. S. 766. 

ao. Davis V. Benjamin. [1906] 2 
Ch. 491; Maple v. Junior Army, etc. 
Stores, 21 Ch. D. 869; Grace v. New- 
man, L. R. 19 Eq. 623. 7 ERC 86; 
Bogue V. Houlston. 6 De G. & Sm. 
267, 64 Reprint 1111; Bradbury v. 
Hotten, L. R. 8 Exch. 1; De Ik 
Branchardiere v. Elvary. 4 Exch. 380, 
164 Reprint 1260; Marshall v. Bull 
86 L. T. Rep. N. S. 77. 

81. Smiles V. Belford, 23 Grant 
Ch. (U. C.) 690. See supra i 78. 

" Rev. St. (1886) c 62; Rev. St 



(1906) c 70. 

cntisensliip and resldenoe of olaim- 
ant see supra 9 162. 

88. Garland v. Gemmill. 14 Caa 
S. C. 321; Bernard v. Bertoni. 14 Que. 
L. 219. 

[a] Th* Inter pr et a tion Aot (1) 
provides: "Whenever forms are pre- 
scribed, slight deviations therefrom, 
not affecting the substance or cal- 
culated to mislead, shall not vitiate 
them." C:an. Rev. St. (1886) c 1 f 7 
subs 44. (2) This statute cures 
slight departures from the statutoiy 
form of notice of copyright. Gar- 
land v. Gemmill, 14 (Jan. S. C. 321. 

a4b Rev. St. (1886) c 62 If 4, 9; 
Rev. St. (1906) c 70 8 1. 4, 11; Angers 
V. Leprohon. z2 Que. Super. 170. 

86. Rev. St. (1906) c 70 { 6. 

I a] Printing from imported platei. 
Printing ana publishing a book in 
Canada from stereotyped plates im- 
ported from England is a sufficient 
grinting within the meaning of Rev. 
t. (1886) c 62. although no typo- 
grrapnical work is done In the prep- 
aration of the copies. Frowde ▼• 
Parrlsh, 27 Ont. 626. 

rbl "M»vlw *prlntlii«* is aot of 
itself 'publication.' To obtain in the 
first instance copyright both printing 
and publishing are essential con- 
ditions precedent (sub-sees. 6, 6 and 
13). It is not expressly declared 
that the continuance of the privilege 
of copyright depends upon the print- 
ing, as well as the publication of the 
composition In Canada. That may be 
Inferried from certain provisions In 
the Act; and it may be that such 
importations as these are not pro- 
tected by the Act; but these are not 
now matters for adjudication. The 
protection and fostering of native In- 
dustry would favour such a constmc- 
tion, but that is not the only thing to 
be considered, especially in dealing 
with the penal clauses of this stat- 
ute." Lancefleld v. Anglo-Canadiaa 
Music Pub. Assoc. 26 Ont. 467. 468. 
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Dopoflt of copioB. In the case of a book, map, 
ehart, musieal oomposition, photograph , print, ent, 
or engraving, three copies must be deposited at the 
offiee of the minister of agriculture, and in the case 
of paintings, drawings, statuary, and sculptures, a 
written description of suoh works of art must be 
famished to the minister of amculture, as a con- 
dition to obtaining copyright. 

Kotioe of copyxiglit. Information must be g^ven 
of the copyright being secured by causing to be in- 
serted in the several numbers of every edition, on 
the title page, or on the page immediately follow- 
ing, if it is a book; or if it is a map, chart, musi- 
eal composition, print, cut, engraving, or photo- 
graph, by causing to be impressed on the face 
thereof; or if a volume of maps, charts, music, en- 
gravings, or photographs, on the title page or 
frontispiece thereof, under the former statute, the 
following words: '' Entered according to Act of 

the Parliament of Canada, in the year , by 

A. B., at the Department of Agriculture."" By 



the act of 1908 the following short form of notice 
was substituted: *' Copyright, Canada, 190 , by 
A. B.,"^ and since this statute a notice in the old 
form is not sufficient.^ As regards paintings, 
drawings, statuary, and sculptures, the signature of 
the artist is deemed sufficient notice of his pro- 
prietorship of the copyright."® 

Interim copsrright. Pending the publication or 
republication in Canada of a literary, scientific, 
or artistic work, the author may secure an interim 
copyright for one month from the date of the 
original publication elsewhere, by depositing a copy 
of the title or a designation of the work intendea 
for publication or republication in Canada, and by 
publishing notice of the registration of this in- 
terim copyright in the "Canada Gazette."** After 
an interim copyright is secured, the work must 
be published in Canada within one month of its 
original publication elsewhere, under a penalty not 
exceeding one hundred dollars.** 



Vm. DUBATION OF OOPYSiaHT AND RENEWAL OE EXTENSION OF TEBH 



[i 235] A. Under United Stotea Statntea— 
L In GeneraL Under the constitution, congress 
has no power to grant perpetual copyrights,** and 
aeeordingly the copyright laws always have pre- 
aeribed a definite term at the end of which all ez- 
ehisive rightas granted by the copyright come to an 
end.^ This term always has been divided into two 
parts — a first or original term, and a renewal or 
extended term obtainable on prescribed terms and 
conditions.** No distinction has ever been made 
between different classes of copyrights with respect 

flSL Rev. St. (1006) c 70 I 11. 

[a] railiiT0 to deposit copio* in 
the librarv of parliament does not 
incapacitate the proprietor of the 
copyright from maintaining proceed- 
inis for infringement, as does the 
faunre to inscribe the notice of copy- 
right Griffin Y. Kingston, etc., R. 
Co., 17 Ont 660 (holding that Cons. 
St c 81 I 6 is merely directory). 

S7. Rev. St. (1906) c 70 | 14; Gem- 
mill y. Garland. 12 Ont. 139 [app 
dism 14 <^n. S. C. 821]. ^ 

[a] Ivfielsncy of notioe<— "Upon 
the point as to the alleged defective 
entry in the plaintllTs book of the 
information required by the statute 
to be given of his copsrright being 
fuerved, by reason of the omission 
of the words 'of C!anada' after the 
words 'of the Parllamentt' I am of 
opinion that there is nothing in this 
otdection. The object of the inser- 
tion of the entry is to give Informa- 
tion to the world that the work Is 
copyrighted, and that by reference to 
the office of the Minister of Agri- 
culture the precise date from which 
>uch copyright runs may be ascer- 
tained. The entry as published in 
the plaintifT's book is sufficient for 
that purpose and, as I think, is suffi- 
cient Independently of the enactment 
contained in sub-section 44 of sec. 
7 of the Interpretation Act of 1886; 
JJt if the entry was defective, apart 
«om that act, such defect Is. in my 
opinion, removed by the above sec- 
tion. The references to the cases de- 
cided upon the English Act have no 
Application as they relate to a pro- 
vision In the English Act, not in our 
act.'* Garland v. Gemmlll, 14 Can. S. 
C. 821, 828. 

. [b1 WtwMnmAmf nottee^— Deposit- 
»»« in the office of the minister of 
wculture copies of a book contaln- 
»ng notice of copyright, before the 
copyright hajB been granted, does not 
myalldate the same. Garland v, 
02?«^'U. 14 Can. S. C. 821, 329 
J Where the court said: "Neither is 
there anything in the objeotion that 
the copies deposited In the office of 
toe Minister of Agriculture, under 



to their duration; all alike have always enjoyed 
the same term of protection. 

Spanish oopyrichts in coded territory. Under the 
Treaty of Paris subsisting Spanish copyrights were 
preserved in force in the island territory ceded by 
Spain to the United States.'* In accoidance with 
the Spanish law, such copyrights continue during 
the author's life, and for eighty years after his 
death ^ 

[f 236] 2. First or Original Tenn. Under the 
acts of 1790 and 1802 the first or original term of 



the provision of the statute in that 
behalf, contained the entrv of in- 
formation as to copyright being se- 
cured, which is required to be in- 
serted in every copy of every edition 
of a copyrighted book published dur- 
ing the term secured. The clause re- 
quiring such deposit to be made 
merely requires that two copies of 
the author's book shall be deposited 
in the office of the Minister of Agri- 
culture, etc. Now the insertion of 
the entry (requiring to be inserted in 
the several copies of every edition 
published during the term secured,) 
in the copies supplied to the office 
of the Minister of Agriculture, can- 
not deprive them of their character 
of being the book of the author who 
is desirous of securing his copvrlght. 
The entry in the copies supplied to 
the Minister of Agriculture shows 
that the work is printed and ready 
for publication, but the point sought 
to be established is, that it proves 
that the work was published oefore 
the copyright was secured, and so 
that the copyright was lost. This 
may perhaps be said to be an in- 
genious, but it seems to be rather 
a very fallacious argument"). 

[c1 Notioe on importea ooplasm— 
Section 33 of the Copyright Act (Rev. 
St. [1886] c 62) does not Impose the 
penalty mentioned therein on the 
owner of a Canadian copyright In 
respect to a musical composition who 
has the work printed abroad and in- 
serts notiflcation of the existence of 
such copyright on copies published 
in Canada. Lancefield v. Anglo- 
(^nadian Music Pub. Assoc, 26 Ont. 
457. 458 (where the court said: "The 
main difficulty arises in dealing with 
this penalty clause. It Is directed 
against one who has not lawfully ac- 
quired the copyright of the work — 
but the defendant Is not in that posi- 
tion — he has Canadian copyright in 
the compositions. Then It provides 
a penalty in case one not so qualified, 
impresses on imported copies, words 
purporting to assert the existence of 
Canadian copyright — ^rather implying 
that if so qualified by the possession 



of copyright he may Impress upott 
Imported copies the fact of such 
cgparright being in existence. To give 
effect to the contention of the plain- 
tiff one would need to have some 
such enactment as this: 'Bvery per- 
son who has lawfully acquired the 
copyright, etc., who imports into 
Csjiada printed copies of the work 
and impresses thereon words pur- 
porting to express the existence 
of Canadian copyright in relation 
thereto shall incur a pencdty of, 
etc* "), 

88. Act 1908 (7 & 8 Sdw. VII c 17 
f 1); Henderson Directories, Ltd. v. 
Tregillus Thompson Co., Ltd., 16 
DomLR 209. 

89. Henderson Directories, Ltd. v. 
Tregillus Thompson Co., Ltd., 16 
DomLR 209. 



Rev. St. (1906) c 70 | 14 (2). 
81. Rev. St. (1906) c 70 I 15. 

Rev. St. (1906) c 70 | 41. 

See supra | 85. 
34. See infra | 243. 
' 86. See infra || 236-239. 

[a] The colonial congreM (1) in 
recommending copyright legislation 
to the several states suggested a 
division of the term into an original 
and a renewal or extended term. 
Resolution of May 2, 1788; Copyright 
Office Bui. No. 8 p 11; 4 Journals of 
the American Congress p 219; 
8 Journals of the United States in 
Congress Assembled p 266. (2) All 
of the states, except Virginia, which 
enacted copyright legislation adopted 
the suggestion. See state statutes 
enumerated supra | 70. 

[b] fleooBd tenn dspendeut on. 
firsts— "They claim under a renewal 
of the term, but this necessarily in- 
volves the validity of the right under 
the first as well as the second terra. 
In the language of the statute, the 
'same exclusive right' is continued 
the second term that existed the 
first." Wheaton v. Peters, 8 Pet. (U. 
S.) 591, 668. 8 L. ed. 1065. 

36. See supra H 73, 76. 
87. Sociedad de Autores Bspanoles 
V. Marling, 4 Porto Rico Fed. 288. 
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copyright was fixed at fourteen years,^ and this 
remained the law until the aet of 1831 which fixed 
the length of the first or original term at twenty- 
eight years, at which it has remained under all 
subseouent statutes, including the revision of 
1909.^*^ Under former statutes copyright ran from 
the date of the recording of the title,^^ although 
subsequent deposit of copies, etc., was necessary to 
perfect the right.*^ Under the present law, the 
term of copyright runs from the date of first 
publication." 

[i 237] 3. Renewal or XSztension of Term — 
a. Length of Extension. . Until the act of 1909 
the statutes have provided for a renewal or ex- 
tended term cf fourteen years,^ and this was the 
renewal term reconmiended by the colonial con- 
gress to the thirteen original states,^ and adopted 
by such of them as enacted copyright legislation, 
except only Virginia.*"* fey the act of 1909 it is 
provided that copyrights secured under the act 
may be renewed and extended for the further term 
of twenty-eight years,** and that copyrights sub- 
sisting under the former law when the act of 1909 
went into effect, that is, July 1, 1909, may be like- 
wise extended for a further period such that the 
entire term shall be equal to that secured by the 
act of 1909, including the renewal, that is to say, 
fifty-six years,*^ provided in either case applica- 
tion therefor is duly made by a person entitled 
thereto.** 

[$ 238] b. Proceedings to Obtain Renewal or 
Extension; Time of. Under the present law, copy- 
rights are renewed or extended by merely filing and 
restoring in the copyright office an application 
therefor within one year prior to the expiration of 



the original or existing term.*® Under the prior 
law, renewal of copyright was obtained by record- 
ing the title of the work or the description of the 
article a second time and complying with all other 
regulations in regard to original copyrights within 
six months before the expiration of the first term." 
And within two months from the date of such re- 
newal a copy of the record thereof was required to 
be published in one or more newspapers printed in 
the United States for the space of four weeks.'^ 
Compliance with the statutory requirements is es- 
sential to the renewal or extension of the eopy- 
right.°2 In default of registration within the re- 
quired time the copyright terminates at the end of 
the first period of twenty-eight years.*"* Renewal 
or extension of copyright does not depend on the 
a<$tion of the register of cop3rrights; if the condi- 
tions of the statute are accomplished by the appli- 
cant on his part, protection is acquired for the ex- 
tended term, although the register of copyrights 
may erroneously refuse to make registration.^ 

[$ 239] c. Persons Entitled to Renewal Only 
those persons on whom the statute confers the right 
to the renewed or extended term are entitled to, or 
can obtain, it.^ If there is no such person in ex- 
istence when the right of renewal accrues, the 
copyright lapses with the expiration of the original 
term.**^ Right and title to the renewal does not 
follow from proprietorship of the original term." 
Although always referred to in the statute as a 
continuance, renewal, or extension, it is in sub- 
stance a new and independent grant of copyright 
to the designated persons.** Under the original 
Copyright Act of 1790, the right of renewal was 
given to the author or authors, and to his or their 



38. Act May 31. 1790 (1 St. at L. 
124 c 16 i 1); Act April 29, 1802 (2 
St at L.. 171 c 36 I 2). 

[a] Tlia ooloiual oonirxess, In 
recommendiner copyright legrislation 
to the several states, recommended 
that the original term be fixed at not 
less than fourteen years (Resolution 
of May 2, 1783. supra | 236 note 86). 
and all of the states adopted the 
suggestion, except Virginia, which 
fixed the term at twenty-one years, 
without any right of renewal. See 
siate statutes enumerated supra § 70 
(printed in Copyright Office Bui. No. 
3 p 11 et seq). 

39. Act Febr. 3. 1831 (4 St. at L. 
486 c 16); Act July 8, 1870 (16 St. at 
L. 198 c 230 I 87); Rev. St. | 4953: 
Act March 4. 1909 (35 St. at L. 1076 
c 320 9 23). 

[a] Szistliig oopyziglLtfl were mc- 
tended by the act of 1831 for the 
full terni of twenty-eight years, 
with the right of further renewal. 
Act Febr. 3. 1831 (4 St. at L. 436 
c 16 § 16). 

40. See statutes enumerated supra 
note 39. 

"A copyright, from the time of re- 
cording the title, is under the protec- 
tion of the law. In equity, the 
authors were entitled to protection 
from the date of the record of the 
title." Black v. Henry G. Allen Co., 
66 Fed. 764. 769 [foil Pulte v. Derby, 
20 F. Cas. No. 11.486. 5 McLean 328]. 

41. See supra H 205-208. 

42. Act March 4. 1909 (35 St. at 
L. 1075 c 320 S 23). 

43. Act May 31. 1790 (1 St. at L. 
124 c 15 S 1); Act Febr. 8. 1831 (4 
St. at L. 436 c 16 I 2); Act July 8. 
1870 (16 St. at L. 198 c 230 i 88); 
Rev. St. 8 4954: Act March 8, 1891 
(26 St. at L. 1106 c 566 S 2). 

44. Resolution of May 2. 1783, 
Copyright Office Bui. No. 3 p 11. 

45. See state statutes enumerated 
supra S 70 (printed in Copyright 
Office Bui. No. 3 p 11 et seq). 



[a] Ttrglnla provided an original 
term of twenty -one years without 
any renewal. Act October 1786 
(Copyright Office Bui. No. 3 p 24). 

46. Act March 4, 1909 (36 St. at 
L. 1076 o 320 S 23). 

47. Act March 4. 1909 (36 St. at 
L. 1076 c 820 i 24). 

48. See infra If 238. 289. 

49. Act March 4, 1909 (35 St. at L. 
1076 c 820 fiS 23, 24); Rules and 
Regulations lor Registration of 
Claims to Copyright (Copyright 
Office Bui. No. 16) rule 48. 

60. Act March 3, 1891 (26 St. at L. 
1106 c 666 I 2); Rev. St. | 4954; Act 
July 8. 1870 (16 St. at L. 198 c 230 
I 88); Act Febr. 3. 1831 (4 St. at L. 
436 c 16 J§ 2» 3); Act May 31, 1790 
(1 St. at L. 124 c 16 || 1. 3). 

61. Act March 3. 1891 (26 St. at L. 
1106 c 566 I 2); Rev. St. | 4964; Act 
July 1870 (16 St. at L. 198 c 230 
I 88); Act Febr. 3. 1831 (4 St. at L. 
436 c 16 il 2, 3); Act May 31. 1790 
(1 St. at L. 124 c 16 99 1. 3-). 

68. Wheaton v. Peters, 8 Pet. (U. 
S.) 591, 8 L. ed. 1056; 28 Op. 
Atty.-Gen. (Fowler) 162. 

63. Act March 4, 1909 (36 St. at L. 
1076 c 320 99 23, 24). 

64. White-Smith Music Pub. Co. 
v. Goff, 187 Fed. 247, 109 CCA 187 
[aff 180 Fed. 256]. 

6& Stevenson v. Fox. 226 Fed. 
990; White-Smith Music Pub. Co. v. 
Goff. 187 Fed. 247, 109 CCA 187. 

[a] Beason for mle^— "The privi- 
leges of copyright are purely stat- 
utory, and when one seeks a renewal 
or extension of a copyright his right 
thereto must be found within the 
statute." 28 Op. Atty.-Gen. (Fowler) 
162. 

63. See supra note 65. 

67. White-Smith Music Pub. Co. 
V. Goff. 187 Fed. 247, 109 CCA 187 
[aff 180 Fed. 256]; Pierpont v. Fowle, 
19 F. Cas. No. 11.152, 2 Woodb. & M. 
23. 

"The bill does not allege whether 



or not the author survived, so as to 
have a right of renewal under the 
statute. If the complainant relies 
upon rights coming to him through 
assignment, it seems essential that 
the bill should state that at some 
time a vested right of renewal was 
in the assignor." White-Smith Music 
Pub. Co. V. Goff, 180 Fed. 256, 258 
[aff 187 Fed. 247. 109 CCA 187]. 

68. White-Smith Music Pub. Co. v. 
Goff, 187 Fed. 247, 249, 109 CCA 187 
[aff 180 Fed. 256]; Pierpont v. Fowle, 
19 F. Cas. No. 11,162, 2 Woodb. & M. 28. 

"While the words 'renewed and ex- 
tended.' in their proper and ordinary 
construction, relate to a continuing 
right, yet the fact that, if the author 
is not living, the 'widow, widower or 
children' of the author are entitled to 
the additional term makes the pro- 
vision of each statute in reference 
thereto strictly ipersonal. and not 
really and truly a renewal or exten- 
sion. Therefore neither statute on 
its face provides really and truly an 
extension to the author, his assigns, 
executors, and administrators, but a 
new grant to the author or others 
enumerated as we have said." "Wlilte- 
Smith Music Pub. Co. v. Goff. supra. 

[a] AdmlslstratoM ezolitasd^- 
"The right of renewal secured to an 
author, both under section 23 and 
under section 24. is conditional upon 
his survival. Upon his decease the 
right of renewal does not follow the 
author's estate, but is given to the 
widow, widower, or children of the 
author, or if they be not livingr then 
to his executors, or in the absence of 
a will to his next of kin. The stat- 
ute is peculiar, in that It does not 
provide that in case of the decease 
of the author the renewal right shall 
follow the ordinary rules or law In 
case of testacy or intestacy, but 
designates beneficiaries who take the 
right directly from the statute. I* *? 
to be noticed that both in section zs 
and section 24 the author's adminis- 
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ezeeutoTSy administraton, or assigns.^* Under this 
get assignees were entitled to obtain a renewal of 
the eopyright.*^ By the act of 1831 and all sub- 
sequent statutes down to the act of 1909, the rig^t 
of renewal is given to the author, inventor, or de- 
signer, if living, or to his widow or children if he 
is d^,^ at the time when the right of renewal 
accrues. The deliberate purpose and effect of this 
change in the statute was to prevent the author, 
inventor, or designer from barring himself, or his 
widow or children, from claiming the renewal term 
for his or their own benefit by any form of contract 
or assignment made in advance.^ This policy is 
continued in the present law, but with certain modi- 
fications.^ Under these statutes an assignee of the 
copyright was not entitled to renew it,^ although 



it seems that an assignee of the right of renewal, 
under an assignment made by one entitled to re- 
new after the right of renewal had accrued to him, 
could take out the renewal in his own name.^ The 
renewal of many copyrights have been recorded in 
the names of such assig^nees. For the purpose of 
renewal or extension, copyrights secured under the 
present law are divided into two classes. In the 
case of any posthumous work or of any periodical, 
cydopedio, or other composite work on which the 
copyright was originally secured by the proprietor 
thereof, or of any work copyrighted by a corporate 
body (otherwise than as assignee or licensee of the 
individual author) or by an employer for whom 
such work is made for hire, the proprietor of such 
work is entitled to the renewal or extension of the 



trators are excluded." Whlte-Sxnlth 

Music Pub. Co. V. Qofr, 180 Fed. 256, 

258 [afP 187 Fed. 247. 109 CCA 1871. 
N. Act May 81, 1790 (1 St. at L>. 

m c IS f 1). 
80. White-Smith Music Pub. Co. 

V. Goff, 187 Fed. 247. 109 CCA 187; 

Coven V. Banks, 24 Howpr (N. T.) 

72 (where the whole discussion is 

AS to the intent of the parties to the 

assignment). 
61. Act Febr. 3, 1831 <4 St. at L. 

4J6 c 16 I 2); Act July 8, 1870 (16 

St at L. 198 c 280 | 88); Rev. St. 

I 4954: Act March 3, 1891 (26 St. at 

L. 1106 c 666 f 2). 
oa. White-Smith Music Pub. Co. 

V. Goff. 187 Fed. 247, 109 CCA 187; 

PiToont V. Fowle, 19 F. Cas. No, 
11.152. 2 Woodb. & M. 23. 

r^l Bifflit of author as agtklast 
iinploy«r«— A person employed to 
complete a book for a certain sum. 
who is credited as author on the title 
page, the employer ^riving some sugr- 
P'estions as to the character and 
form of the work, and taking: a con- 
veyance of the copyright, has the 
sole interest in the additional term 
allowed to authors. Plerpont v. 
Powle, 19 F. Cas. No. 11,152. 2 
Woodb. & M. 23. 

G3. White-Smith Music Pub Co. 
V. Goff. 187 Fed. 247, 109 CCA 187. 
[a] FoUcjr to faTor antliors. — (1) 

The comments of the committee 
upon sections 23 and 24, which ac- 
companied the bill when reported, 
show conclusively that it was not in- 
tended that the asslens of a work 
should have the right of renewal, 
except as specifically provided for 
therein. Among other thingrs. the 
committee said: 'It was urped be- 
fore the committee that it would be 
better to have a single term without 
toy right of renewal, and a term of 
Ufe and fifty years was sugge'^ted. 
Tour committee, after full considera- 
tion, decided that it was distinctly 
to the advantage of the author to 
preserve the renewal period. It not 
infrequently happens that the author 
sells his copyright outright to a 
publisher for a comparatively small 
sum. If the work proves to be a 
sreat success and lives beyond the 
term of twenty-eight jrears. your 
committee felt that it should be the 
exclusive right of the author to 
take the renewal term, and the law 
Should be framed as is the existing 
«w. so that he could not be de- 
prived of that right. . . . Instead of 
confining the right of renewal to 
the authop, if still living, or to the 
widow or children of the author, if 

?S*i.*^ ^f^^' ^« provide that the 
author of such work, if still Hviniy, 
may apply for the r#»newal. or the 
Widow, widower, or children of the 
author, if the author be not living. 
SI * v.?V<^** author, widow, widower. 
ST.^v^y^'*®" ^ 'lot living, then the 
author's executors, or, In the ab- 
^nce of a will, his next of kin. It 
was not the Intention to permit the 
administrator to apply for the re- 
newal, but to permit the author who 

[18 C. J.— 35] 



had no wife or children to bequeath 
by will the rl&rht to apoly for the 
renewal. In the case of composite 
or cyclopedic works, to which a great 
many authors contribute for hire, 
and upon which the copyright was 
originally secured by the proprietor 
of the work, it was felt that the 
proprietor of such work should have 
the exclusive right to apply for the 
renewal term. In some cases the 
contributors to such a work might 
number hundreds and be scattered 
over the world, and it would be Im- 
possible for the proprietor of the 
work to secure their cooperation in 
applying for the renewal.* It readily 
appears how the right of renewal 
may be a valuable asset to an author, 
though he may have previou<;ly part- 
ed with all interest in the copy- 
righted work. When renewed, like 
all other copyrights. It is assignable. 
(Sec. 42 of act; Drone on Copy- 
rights. 838). And no doubt it may 
be the subject of a valid contract 
before renewal, which would carry 
the equitable, if not the lep^al. title 
thereto when renewed. And, there- 
fore, the owner of the work who. 
after the expiration of the original 
term, would be without protection, 
would, if the work be a valuable 
one, gladly pay a reasonable price 
for the extension. At any rate, the 
right of extension was clearly given 
for the benefit of the author, and the 
provision should not be construed 
against him, unless the language of 
the statute clearly requires such 
construction, which it does not." 28 
Op. Atty.-Gen. (Fowler) 162, 168, 
169. (2) "According to a note made 
by Mr. George T. Curtis in what Is 
described by Judge Clifford as his 
very ^valuable work on copyright, at 
page' 25 it seems to have been the 
policy of nearly all the civilized 
world to secure the extension of a 
copyright to the author or his 
family, including Bngland, France, 
Holland, Belgium, and Prussia. 
There are at least sentimental rea- 
sons for believing that Congress may 
have Intended that the author, who 
according to traditions receives but 
little for his work, and afterwards 
sees large profits made out of it by 
publishers, should later in life be 
brought into his kingdom. At any 
rate, such seems to be the purpose 
of the legislation In the countries 
referred to by Mr. Curtis, and such 
was clearty the purpose in much 
of the earlier legislation in the 
colonies. It is true that, in the line 
of what was enacted by Congress in 
1790, the Continental Congress, in 
May. 1783. recommended only that 
the various colonies should renew 
the copyright term first given to the 
author and his legal successors and 
assigns; but Connecticut in the same 
year provided, as did the statute of 
Anne, that at the end of the first 
term the right of publication should 
return to the author, and Maryland. 
Pennsylvania. Georgia, New York, 
and New Jersey did the same. It 



can hardly be conceived that such 
statutory declarations do rot indi- 
cate a deep-seated policy which not 
even the author cnn defeat. If what 
statutes we have cited left any ques- 
tion, it would seem to be removed by 
section 23 of the act of 1909. This 
defines the limited class of proprie- 
tors who may secure the extended 
term, namely, where there is a com- 
posite work as . already spoken of, 
or a corporation, or an employer for 
whom the work was made for hire. 
To strengthen the effect of this, it 
appears in the body of this classifi- 
cation that even a corporation, when 
it is the assignee or licensee of an 
individual, is excluded. Of course, 
section 28 does not directly operate 
here, but it intensifies the interpre- 
tation which we have given to sec- 
tion 24 and other like statutory pro- 
visions preceding it." White-Smith 
Music Pub. Co. V. Goff. 187 Fed. 247r 
261, 109 CCA 187. (3) "While, of 
course, not much weight as to the 
construction of a statute can fairly 
be given to the report of a com<« 
mlttee of one branch of Congress 
bringing in a bill which is after- 
wards enacted Into the statute in 
question, yet, where we have such an 
apparent statutory policy a«i we have 
here, in the light of the explanations 
we have made, such a report clearly 
declaring that policy must attract 
decided attention. In this case the 
present statute of 1909 was accom- 
panied in the House of Representa- 
tives with a report. No. 2.222. Six- 
tieth Congress, Second Session, which 
was very elaborate, and explained 
fully the provisions of the bill which 
accompanied it. It explained posi- 
tively sections 23 and 24 which are 
in issue here, and which, as we 
have shown, practically re-enaet 
what had preceded them, beginning 
with the act of 1881. ... As to the 
section which directly touches this 
case, the report observed as fol- 
lows: 'Section 24 deals with the ex- 
tension of copyrights subsisting 
when this act goes into effect, and 
has the same provision regarding 
those who may apply for the ex- 
tension of the subsisting term to 

the full term, including renewal, as is 
found in the precediner section re- 
garding renewals generally.' •• WTilte- 
Smith Music Pub. Co. v. Goff. 187 
Fed. 247. 262, 253, 109 CCA 1«7. 

64. West Pub. Co. v, Edward 
Thompson Co., 169 Fed. 833 [mod 
on other grounds 176 Fed. 833. 100 
CCA 303]; Plerpont v. Fowle, 19 F. 
Cas. No. 11,152, 2 Woodb. & M. 23. 

66. White-Smith Music Pub. Co. 
V. Goff. 187 Fed. 247, 109 CCA 1^7 
Caff 180 Fed. 256]. But see Pler- 
pont V. Fowle, 19 F. Cas. No. 11 152, 
2 Woodb. & M. 23, 42 (where, speak- 
ing of the acts of 1790 and 1831, 
Woodbury, C. J., said: "They do 
not even embrace in terms, express 
assignees of a second term, made 
before the second term begins, and 
the last act does not name assigns 
at all"). 
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copyright."* In the case of any other work copy- 
righted under the present law, including a con- 
tribution by an individual author to a periodical 
or to a cyclopedic or other composite work, when 
such contribution has been separately registered, 
the author of such work, if living, or the widow, 
widower, or children of the author, if the author 
be not living, or if such author, widow, widower, 
or children be not living, then the author's execu- 
tors, or in the absence of a will, his next of kin are 
entitled in the order named to the renewal or ex- 
tension of the copyright.®^ In the case of copy- 
rights secured under the former law and subsisting 
when the present law went into effect, if the work 
is a composite work on which copyright was origi- 
nally secured by the proprietor thereof, as distin- 
guished from the author, the proprietor is entitled 



to the privil^e of renewal and extension granted 
by the present law to such works.^ In aU other 
cases the right of renewal of such subsisting copy- 
rights is in the author, if living, or in the author's 
widow, widower, children, executors, or next of 
kin in the order stated, if the author be deacL* 
These designations are exclusive; application for 
the renewal or extension of copyright cannot be 
recorded in the name of any person not expressly 
mentioned in the statute/^ Thus, while an executor 
is mentioned as entitled to a renewal, an admin- 
istrator is not, and therefore an administrator can- 
not register a renewal/^ So an assignee is not en- 
titled to a renewal of a copyright secured under the 
present law,^^ although as proprietor he may renew 
a copyright subsisting when the present law took 
effect, and which was originally secured by the 



68. Act March 4, 1909 (36 St. at 
L.. 1075 c 320 f 28): Rules and 
Hegrulations for Registration of 
Claims to Copyright (Copyright 
Office Bui. No. 15) rule 49. 

67. Act March 4. 1909 (35 St. at 
L. 1076 c 820 i 23); Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright 
Office Bui. No. 15) rule 48. 

68. Act March 4, 1909 (36 St. at 
L. 1075 c 820 § 24). 

69. Act March 4. 1909 (35 St. at 
L. 1075 320 8 24): White-Smith 
Music Pub. Co. V. Goff. 187 Fed. 247, 
249, 109 (X:;a 187 ia,tt 180 Fed. 256]. 

"It is therefore at least clear that, 
by the express terms of the statutes, 
whether the one existing when this 
copyright was taken out or the one 
existing when the extension was ap- 
plied for, no one except the author 
or the members of his family or his 
executors could ordinarily apply for 
the extension; and this independently 
of any question for whose benefit 
the author or the other applicant 
might hold the copyright when ac- 

guired." White-Smith Pub. Co. v. 
roff. supra. 

70. white-Smith Music Pub. Co. 
V. Ooff. 187 Fed. 247, 109 CCA 187; 
28 Op. Atty.-6en. (Fowler) 162. 

71. Whitesmith Music Pub. Co. 
V. Goff, 180 Fed. 266 [aff 187 Fed. 
247, 109 CCA 187]; 28 Op. Atty.-Gen. 
(Fowler) 162. 

73. Op. Atty.-Gen. (Fowler) 162. 

[a] Ckmstn&otioiL of statate "hf 
atiorney-yiiTal "A number of ap- 
plications have been made for re- 
newal or extension of copyrights 
under section 24 of the act of March 
4, 1909 (36 Stat. 1080). said applica- 
tions being divided into two general 
classes, to wit: (1) Applications 
made by assignees under direct as- 
signments of the renewal or ex- 
tension term from the persons named 
In the statute as entitled to renew- 
als or extensions. (2) Applications 
made by assignees who purchased 
the copyrighted work, either when 
the origmal copyrights were secured 
or subsequent thereto, and who also 
took assignments of the copyrights. 
And you ask my opinion whether 
such renewals or extensions can be 
granted at the instance of the as- 
signees. . . . Each of these sections 
[§§ 23. 24] is specific in its terms, 
and leaves but little or no room for 
construction. In the first it is ex- 
pressly provided that the assigns 
of an author or proprietor shall have 
a copyright for the work upon com- 
plying with the conditions specified 
In the act. In the second it is pro- 
vided that if the work be posthu- 
mous or composite upon which the 
original copyright was secured by 
the proprietor, or If copyrighted by 
a corporate body otherwise than as 
assignee or licensee of the individual, 
or by an employer for whom such 
work Is made for hire, the proprietor 
may procure the renewal, but that 
in all other cases it must be pro- 



cured by the author. If living, or If 
dead, by the widow, widower, or 
children, or if they also be dead, 
by the author's executors, if there 
be a will, or otherwise by his next 
of kin; and the third section men- 
tioned, the one here applicable, re- 
quires the extension or renewal to 
be procured by the author, if living, 
or If dead, by the persons and in 
the order mentioned in the preced- 
ing section, except as to composite 
works which were originally copy- 
righted by the proprietor, in which 
case the proprietor may secure the 
extension. The very fact that each 
of these sections enumerates with 
such particularity the persons who 
may exercise the privilege of secur- 
ing copyrights and having them re- 
newed and the order In which the 
right vests, and that in these par- 
ticulars the sections materially dif- 
fer from each other, shows that the 
persons enumerated are exclusive of 
all others and that it was not the 
purpose of Congress to confer the 
right upon any person or persons not 
therein specifically mentioned. This 
view is well sustained by the author- 
ities. The act of February 3, 1831 
(4 Stat. 436) gave the right of re- 
newal to the author, If living, or if 
dead, to his widow, child, or chil- 
dren. In commenting upon this pro- 
vision of the act ana a provision of 
a previous act, the court, in Pler- 
pont V. Fowle, 19 F. Cas. No. 11,152. 2 
Woodb. & M. 23. said: 'Both refer 
to authors alone, and not their as- 
signs, as entitled. They do not even 
embrace in terms, express assignees 
of a second term, made before the 
second term begins, and the last act 
does not name assigns at all. So 
the extension allowed under the act 
of 1831, of a copyright taken out 
under that act, looks entirely to the 
author and his family, and not to 
assignees.' Bv the act of July 8, 
1870. section 88 (16 Stat. 212; Rev. 
Stats., sec. 4954). the right of re- 
newal was given to the author, or his 
widow or children, if he be dead; 
and with reference to the right of 
renewal under this statute, in Drone 
on Copyrights, page 261, it Is said: 
'Besides granting copyright to the 
author or owner of a work, and the 
assignee of such person, for twenty- 
eight years, the existing statute of 
the United States provides that, at 
the end of that term, the author. In- 
ventor, or designor. If living, or his 
widow or children if he be dead, 
mav secure a renewal of the copy- 
right for fourteen years. As neither 
the owner of a work nor an assignee 
is mentioned in this section, it would 
seem that the copyright for this 
additional term will not vest ab 
initio In such person. But elsewhere 
the ground is taken, that when the 
renewed copyright has been secured 
by the author, or his widow or 
children, it may be transferred to 
an assignee.' ... I do not wish to 
be understood as approving the as- 



sumption here expressed [by Mr. 
Drone] that the author, or In case 
of his death, the other persons men- 
tioned in the statute as being en- 
titled to the right of renewal may 
bar themselves of that right. Such 
right Is created by the most explicit 
terms of the statute, and no recog- 
nition is there given of a previous 
assignment of the copyright, or a 
conveyance of the author's right in 
the copyrighted work, or of any 
kind of contract that ne may have 
made with reference thereto. When 
the application for renewal is pre- 
sented to the register of copyrignts, 
the only thing left for his con- 
sideration is whether the applicant 
is one of the persons designated in 
the statMte. But who mav possess 
the legal or equitable right In the 
copyright after renewal Is another 
question, and one which is to be de- 
termined by the terms of such con- 
tract as the author or other person 
or persons entitled to the renewal 
may have entered Into before or 
after the renewal Is had. Much re- 
liance is placed by the applicants on 
the case of Paige v. Banks. 18 F. 
Cas. No. 10.671, 7 Blatchf. 152 [aff 
13 Wall. 608, 20 L. ed. 709]. The 
facts in that case were, that Paige, 
the testator of the plaintiffs, had on 
October 7, 1828, entered into a con- 
tract with Gould and Banks, where- 
by he was to furnish them In manu- 
script the reports of his court for 
Sublicatlon, and that they were to 
ave the copyright of said reports, 
to them and their assigns forever.' 
Under the act of 1790 the term of 
copyright was fourteen years, with 
right of renewal for fourteen years 
additional, the assigns of an author 
having the right to procure both the 
original copyright and the renewal; 
and on January 6. 1830. registration 
for the original copyright was made 
in the names of Gould and Banka 
On February 3, 1831, an act was 
passed which extended all copyrights 
then existing to a term of twenty- 
eight years, with right of renewal 
for fourteen years longer, but the 
renewal privilege was restricted to 
the author, or, If he be dead, to his 
widow, or child or children. When 
the original term expired on Janu- 
ary 6. 1858. both Gould and Banks 
and Paige went through the usual 
forms to procure a renewal of the 
copyright. Paige subsequently died, 
and thereafter his executor filed 
a bill against Gould and Banks 
to enjoin them from further print- 
ing and vending the work, and 
for an account of the profits 
after January, 1868. The bill was 
dismissed by both the court below 
and the Supreme Court. The de- 
cision turned entirely upon the con- 
struction of the contract between 
Paige and Gould and Banks, the sole 
question considered being whether, 
under the contract, Paige nad parted 
with the entire Interest in the work, 
this question being thus stated by 
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proprietor thereof.'* It has also been said that the 
person who controls the right of renewal, whether 
widow, widower, or the author himself, may, during 
the year prior to the expiration of the existing 
term, assign the right of renewal so that the then 
proprietor may make the new registration and take 
ont the extension in his own name.'* But the attor- 
ney-general's ofSce has taken a different view.'* 
Where the author's entire common-law property 



right has been transferred by sale or gift prior to 
any copyright, and the transferee takes out a copy- 
right, he cannot be deprived of his right to con- 
tinue publication after expiration of the first statu- 
tory term by an attempted renewal in the name of 
the author or other person designated in the stat- 
ute, regardless of whether such transferee is en- 
titled to register a renewal or not.'" It is quite 
possible that, while an author cannot by any form 



the Supreme Court: 'Independent of 
any statutory provision the ri^ht of 
an author in and to his unpublished 
manuscripts is full and complete. It 
is his property, and like other prop- 
erty is subject to his disposal. He 
may assign a qualified interest in 
it, or make an absolute conveyance 
of the whole interest. The question 
to be solved is. Do the terms of 
this a^nreement show the Intent to 
part with the whole Interest in the 
publication of this book, or with a 
partial and limited interest?' And. 
after an analysis of the contract, the 
court held that — 'As between the 
parties to the agrreement the abso- 
lute interest was conveyed by the 
stipulation of Paisre. that he would 
furnish the manuscript for publica- 
tion.' In considering the clause in 
the contract 'and the said Oould 
and Banks shall have the copyrieht 
of said reports to them, their heirs, 
and assigns forever,' the court said: 
It is not covenanted that the pub- 
Ushers should take out the copyright, 
nor is there any express agreement 
for an assignment to them by Paige, 
if he should take it out. undoubt- 
edly the provision, that the pub- 
lishers "should have the copyright," 
would authorize them to apply for 
it. and if Paige had taken it out in 
his own name it would have inured 
to their benefit. But, as between 
Paige and the publishers, the rights 
of the latter could not be estimated 
differently, whether they had or had 
not availed themselves of the pro- 
visions of the act.' The act of 1790 
expressly provided that the assignees 
of an author of a work could procure 
a copyright thereof, and hence the 
statement of the court that the stip- 
ulation in the contract with refer- 
ence to the copyright authorized 
Gould and Banks to apply for it. 
Therefore, the point of the decision 
was, that Paige having transferred 
his entire interest In the work to 
Gould and Banks, and thev having 
thereby acquired a perpetual right to 
publisn and sell the same, independ- 
ent ot the question of copyright, 
they could not be enjoined from its 
publication and be made to account 
for tbe copies sold after the ex- 
piration of the original term. The 
question here presented was not con- 
sidered in that case, and the case 
is given attention only because it 
is cited bv applicants as conclusive 
authority in their favor. ... It is not 
intended in this opinion to determine 
any question of law which relates to 
the relative rights of authors and 
their assigns, and such rights are 
mentioned only by way of Illustra- 
tion or argument. The matter here 
for determination is one solely for 
the guidance of the Register of 
Copyrights in granting renewals of 
copyrights; and, for the reasons 
above stated, I hold that he should 
be governed by the language of the 
statute, and grant a renewal to no 
one other than the person or per- 
sons mentioned therein. The appli- 
cants here in question are the owners 
of the works by purchase, and as- 
signees of the original copyrights, 
and in some cases, have taken as- 
signments of the renewal terms. 
But in neither case does the statute 
authorize the extension to be made 
in the name of the assignee, and the 
applications should, therefore, be 
disallowed." 28 Op. Atty.-Gen. 
(Fowler) 162-164, 169. 

73. Act March 4, 1909 (86 St. at 
L. 1075 c 320 I 24). 



74. White-Smith Music Pub. Co. 
V. OoCf, 187 Fed. 247, 109 CCA 187. 

"Indeed, whether the position of 
the complainant or the respondents 
be correct, the word 'proprietor* 
comes in legitimately because, In 
connection with the renewal, the per- 
sons who control the right thereto, 
whether widow, widower, or the 
author himself, may. during the year 
prior to the expiration of the exist- 
ing term nominated In section 24. 
assign the right to renewal, so that 
the then proprietor may make the 
new registration required, and take 
out the extension in his own name." 
Whitesmith Music Pub. Co. v. Ooff, 
supra. 

75. See supra note 72. 

78. Paige V. Banks. 13 Wall. (U. 
8.) 608, 20 Li. ed. 709 (a leading case 
much misunderstood. It has been 
cited as holding that the proprietor 
was entitled to a renewal under the 
act of 1831. See 7 A&£EhicLi (2d ed) 

g665. But the decision did not go 
eyond the statement made above in 
the text. Both author and assignee 
had gone through the forms of re- 
newing the copyright but the court 
did not determine whether or not 
either or neither was valid. Mr. 
Drone (pp 8S0, 831) expresses the 
opinion that both renewals were 
void. In White-Smith Music Pub. 
Co. V. Goff, 187 Fed. 247, 109 CCA 
187 an attempt was made to dis- 
tinguish and explain Paige v. Banks, 
13 Wall. (U. S.) 608, 20 L. ed. 709. 
but the attempt is unconvincing); 
Co wen V. Banks, 24 HowPr (N. T.) 
72. See also Pierpont v. Fowle, 19 
F. Cas. No. 11,152, 2 Woodb. A. M. 
23, 45 (where, after holding that an 
assignment or copyright ordinarily 
carries only the first term and does 
not authorize the assignee to se- 
cure the se<5ond term, the court 
said: "All the cases which seem to 
militate with this, are where the con- 
tract of sale or assignment uses 
language, looking beyond the exist- 
ing copyright, such as referring to 
all the interest in the matter. Car- 
nan v. Bowles, 2 Bro. Ch. 80, 29 
Reprint 46; 1 Hawk. P. C. 477 (6th 
Dud. Ed.). Or to the manuscript or 
book itself, as to which there may 
be a right at Common Law. Whea- 
ton V. Peters, 8 Pet. (TJ. S.) 591, 
8 L. ed. 1055. Or using some other 
expression more comprehensive than 
the word 'copyright,' as here, and 
which standing alone meant natural- 
ly, as the facts doubtless were, only 
the copyright then taken out for 
only one term. Brooke v. Clarke, 1 
B. & Aid. 896, 106 Reprint 146; Run- 
dell v. Murray, Jac. 311, 4 SngCh 
311, 37 Reprint 868. Thus in the 
case of Nesmith v. Culvert, 18 F. C. 
No. 10.123, 2 Robb. Pat. CJas. 311, 1 
Woodb. & M. 34, the Inventor as- 
signed all the patent right he had or 
should procure and mature on the 
subject of clearing or barring wool; 
and it was held. that, under such 
particular expressions, a patent sub- 
sequently obtained on this subject 
passed to the assiernee"). 

"Whether, upon the expiration of 
the proprietors original term, the 
work becomes free to the public, so 
that the proprietor has no longer an 
exclusive right under the statute, 
but still a right in common with the 
public or whether, at the conclusion 
of the proprietor's original term, a 
new term may arise which is incon- 
sistent with the further right of a 
proprietor, is Immaterial to a deci- 
sion upon this demurrer." Whiter 



Smith Music Pub. Co. v. Goff,- 180 
Fed. 256, 260 [aff 187 Fed. 247, 109 
CCA 1871. 

[a] BeiasoB for rvle«— "Ordinarily, 
when an author sells his manuscript 
outright for a fixed sum, it would be 
understood that the purchaser had a 
right to publish, and either to secure 
a copyright or not, as he saw fit. By 
electing not to secure a copyright, 
and by publishing without notice of 
copyright, he would deprive thd au- 
thor of no property right. It Is 
difficult to say upon what principle 
the exercise of his rights as a pro- 
prietor to secure copyright for him- 
self for the original period of 28 
years should give to the author or 
nis widow or children the right to 
exclude the proprietor after the 28th 
year from the right to publish which 
he acquired by the purchase of the 
manuscript. By section 2 the rights 
of the author or proprietor of an un- 
published work are preserved. If 
the purchaser of an unpublished 
work has the right of publication, 
with or without copyright, it is diffi- 
cult to see upon what principle that 
right can be lessened or reduced to a 
limited term by his registration of a 
copyright as proprietor for his own 
exclusive benefit. In Paige v. Banks, 
13 Wall. 608, 20 L. ed. 709, It was 
said: 'As between the parties to the 
agreement the absolute interest was 
conveyed by the stipulation of Paige 
that he would furnish the manu- 
script for publication. Paige could 
no longer do any act after such de- 
livery for publication inconsistent 
with the absolute ownership of the 
publishers.' . . . The author of an 
unpublished book or musical com- 
position, by virtue of his proprietary 
right, may assign his property and 
confer his rights upon another. If 
he has done so, then a statute, 
subsequently passed, which should 
create in the author, the assignor, 
or in any third person, a right which 
would destroy the previously con- 
veyed right of publication, would be 
open to serious doubts of consti- 
tutionality. The copyright statute 
is concerned, not with the creation 
of original rights of publication, 
but with making exclusive rights 
originaftng in the familiar principles 
of private property." White-Smith 
Music Pub. Co. y. Goff, 180 Fed. 256, 
258. 269 [aff 187 Fed. 247, 109 CCA 
187]. 

[b] Itlmilar mllnir under Snglisli 
■tatttte^— An author having given a 
work to a publisher who by the sale 
of it reimbursed his expenses and 
made considerable profit cannot, at 
the end of the first fourteen years, 
restrain him by injunction from con- 
tinuing the publication. Rundell v. 
Murray, Jac. 311, 312, 815, 4 EngCh 
311, 37 Reprint 868 (where the argu- 
ment for the defense sustained oy 
the court was as follows: "The de- 
fendant does not claim title to the 
copyright of this work by any legal 
assignment, for It was not In writing 
as required by the statute. Power v. 
Walker, 3 M. & S. 7. 105 Reprint 514. 
but the transaction amounts to a 
license to publish it, given him as a 
present by the plaintiff; in her letter 
she terms it a free gift, and in her 
advertisement disclaims all interest 
in the profits. After this she can 
have no right in equity to an injunc- 
tion aerainst one. whom she has in- 
duced to encounter the risk and ex- 

{)ense of publication. It is true that 
n the event he has been reimbursed. 
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of contract authorize his assignee to obtain the | author who dies last, whichever period is the 



renewal, yet he may estop himself from asserting 
it against his assignee/^ or may bind himself to 
hold the renewal copyright as trustee for his as- 
signee/^ But such estoppel or trust obligation 
would be personal to the author and would not 
bind the widow, widower, children, etc., in case 
of the author's death before accrual of the right 
to renew, because they do not take under, or in 
privity with, the author, but by virtue of an inde- 
pendent statutory grant/® There is no vested right 
to a renewal of a copyright prior to the time when 
the right to it actually accrues under the statute.^ 

[i 240] B. Under English Statutes— 1. Under 
Oopyright Act of 1911. Under the British Copy- 
right Act of 1911 the term for which copyright 
subsists, except as otherwise expressly provided by 
the act, is the life of the author and fifty years 
after his death.^^ The excepted cases in which a 
different term of copyright is provided are : Photo- 
graphs; mechanical instruments; government pub- 
lications; joint works; and posthumous works. 

Photographs. The term copyright for photo- 
graphs is ** fifty .years from the making of the 
original negative from which the photograph was 
directly or indirectly derived."®* 

Mechanical instruments. Copyright subsists in 
records, perforated rolls, and other contrivances by 
means of which sounds may be mechanically re- 
produced for the term of fifty years from the 
making of the original plate from which the con- 
trivance was directly or indirectly derived.®* 

Government publications. The copyright term 
for any work prepared or published under the 
direction or control of the crown or any govern- 
ment department is fifty years from the date of 
first publication.** 

Joint works. In the case of a work of joint 
authorship, copyright subsists during the life of 
the author who dies first, and for a term of fifty 
years after his death, or during the life of the 



longer.®' In this connection ''a work of joint au- 
thorship ' ' means a work produced by the collab<n:a- 
tion of two or more authors in which the contri- 
bution of one author is not distinct from the con- 
tribution of the other author or authors.®® 

Posthumous works. In the case of a literary, 
dramatic, or musical work, or an engraving, in 
which copyright subsists at the death of the author, 
or in the case of a work of joint authorship, at or 
immediately before the death of the author who 
dies last, but which has not been published, nor, 
in the case of a dramatic or musical work, been 
performed in public, nor, in the case of a lecture, 
been delivered in public, before that date, copy- 
right subsists until the publication, or perform- 
ance, or delivery in public, whichever may first 
happen, and for a term of fifty years thereafter.^ 

[\ 241] 2. Under Prior Statutes. Under prior 
English copyright statutes the duration of copy- 
right in the various subjects was regulated by 
the different statutes granting the right, and dif- 
ferent terms were provided for the different kinds 
of copyrights. In each instance, . however, copy- 
right commenced to run from the date of first 
publication.®® 

[$ 242] 0. Under Canadian Statutes. The pro- 
visions of the Canadian statute as to the duration 
and renewal of copyright are almost identical with 
those in force in the United States immediately prior 
to the act of 1909.®® The original term of copy- 
right is twenty-eight years, with a right to a re- 
newal or extension for a further term of fourteen 
years on again recording the title of the work and 
compl3dng with all other regulations as in the case 
of original copyrights, within one year after the 
expiration of the first term, such right of renewal 
being vested in the author, if living, or in his widow, 
child, or children, in the order named if the author 
is dead.*** Within two months from the date of 
such renewal, notice of the registration thereof is 



but the court will not scan too nicely 
the precise amount of profit. Noth- 
ing passed between the parties from 
which the defendant could collect 
that he was only to be allowed to 
publish for fourteen years, and in 
the absence of anythinsr to limit it, 
the court must presume that the 
license griven him was to endure as 
long as the plaintiff's right." The 
Lord Chancellor said: **I conceive 
that an author will not be taken to 
have assigrned his contingent right 
in case of his surviving the fourteen 
years, unless the assignment Is so 
expressed as to purport to pass It: 
but I have been at a loss throughout 
the argument to unSeratand what 
difference the expiration of that term 
can make in this case'*). 

77. Paige v. Banks, 13 Wall. (U. 
S.) 608, 20 L. ed. 709 [aff 18 F. Cas. 
No. 10,671, 7 Blatchf. 152]- White- 
Smith Music Pub. Co. V. Goff, 187 
Fed. 247. 109 CCA 187. 

78. White-Smith Music Pub. Co. v. 
Goff, 187 Fed. 247, 109 CCA 187. 

79. See supra note 58. 

80. White-Smith Music Pub. Co. y. 
Goff. 187 Fed. 247, 109 CCA 187. 

"The complainant maintains that 
the result in the Circuit Court was 
to deprive it of a vested right; but, 
as the language of the two* statutes 
which we have cited was for this 
purpose essentially the same, no such 
question can arise. Moreover, as is 
thoroughly settled by the Supreme 
Court, all rights of copyright in the 
United States are purely statutory, 
whatever they may once have been 
in England; and it is not so easy to 
understand how there can be a vested 



82. 



84. 



right under a public statute which 
has not actually accrued, and which 
lies only in the future. This proposi- 
tion, however, we can pass by." 
White-Smith Music Pub. Co. v. Goff, 
187 Fed. 247, 248. 109 CCA 187. 
81. St. 1 & 2 Geo. V c 46 I 3. 

St. 1 & 2 Geo. V c 46 I 21. 

St. 1 & 2 Geo. V c 46 f 19 (1). 

St 1 & 2 Geo. V c 46 § 18. 

St. 1 & 2 Geo. V c 46 f 16 (1). 

86. St. 1 & 2 Geo. V c 46 f 16 (3). 
Joint authomlilp gMLsraUy see 

supra 11 27. 147. 

87. St. 1 & 2 Geo. V c 46 | 17 (1). 

88. Nottage v. Jackson, 11 Q. B. 
D. 627 (artistic copyright and joint 
authors); Chappell v. Boosey, 21 Ch. 
D. 232, 9 ERG 890. 

[a] Books.— Forty- two years from 
publication, and if the author is then 
living for the remainder of his life 
and seven years thereafter. 6 & 6 
Vict, c 45 K 3. See also Marzials 
V. Gibbons. L. R. 9 Ch. 518 (where 
f 4 of the statute respecting copy- 
rights subsisting at the time of 
its passage was construed); Brooke 
V. Clarke, 1 B. & Aid. 396. 106 Re- 
print 146 (construing 54 Geo. Ill c 
156). 



[b1 Siigravlngs. i>rliLts, and Utho- 
grapns. — Twenty-eight years from 
first publication. 7 Geo. Ill c 88 fi 7. 

fcl Bramatlo and xntudcal com- 
po8iiioii0^-^Forty-two years, or the 
life of the author plus seven years, 
whichever shall be the longer term. 
5 ft 6 Vict, c 45 S 20. 

[d] BcQlpttires, model*, copleff, or 
oastSv— ^Fourteen years from the first 
putting forth or publishing the 
sculpture in question, with a further 



term of fourteen years if the maker 
of the original sculpture shall be liv- 
ing at the end of the first fourteen 
years. 64 Geo. Ill c 66 IS 1. 6. 

[e] Paintings, drawingSi and 
photograplis. — (l)The natural life of 
the author and seven years after his 
death. St. 26 & 26 Vict, c 68 f 1. (2) 
It has been said that the copyright 
in paintings, drawings, and photo- 
graphs commences on the date when 
the painting, drawing, or photograph 
is made. Tuck v. Priester. 19 Q. B. 
D. 629. 636; Matter of Copyright 
Acts. L. R. 4 Q. B. 716. (3) But the 
better view is that, as in the case of 
all other artistic works, the statu- 
tory copyright commences only on 
publication. 8 Halsbury L. Eng. p 
191. (4) The Importance of the ques- 
tion lies in the fact that it is deter- 
minative of whether common-law or 
statutory remedies must be availed 
of in cases of infringement. Mansell 
V. Valley Printing Co., [19081 2 Ch. 
441, 1 BRC 187. 15 AnnCJas 133. (6) 
"The case of Tuck v. Priester, 19 Q. 
B. D. 629 is a direct authority to 
show that the proprietor of a work 
of art has a oopyright in it from the 
time of its publication, but cannot 
sue for or recover damages for in- 
fringement before he has registered 
his copyright under the Act. But 
directly he has registered he can sue 
to restrain and recover damages 
for any subsequent infringement. 
Barker Motion Photography v. Hul- 
ton. 28 T. L. R. 496. 497. 

89. See supra 18 236-289 (for 
statement and construction of United 
States statutes). 

90. Rev. St. (1906) c 70 U 4. 19. 
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required to be pnbliahed once in the Canada 
Qazette.'^ 

[$ 243] D. Bffect of Expiration of Copyright. On 
final expiration of the copyright term the whole 
work falls into the public domain and becomes free 
to the unrestricted use of all persons,^^ including 
the right to use the name or title of the work,^' and 
the name or nom de plume of the author,^ subject 
of course to the rules against unfair competition 
which inhibit the passinff off of one work as and 
for the work of another, and subject to the right 
of an author to be protected against a false ascrip- 



tion of authorship.^ 
[i 244] E. Abandomnent or Lom of Ctopyright^ 

It has been said that the proprietor of a copyright 
may abandon it and may dedicate his work to the 
public before the time when the copyright would 
expire.°^ But it is difficult to say what facts would 
constitute such dedication and abandonment.^ Cer- 
tainly the proprietor of a copyright does not lose 
his right of exclusive publication because the book 
may have been out of print and obsolete and of 
little or no value for any number of years.^ Of 
course the copyright may be lost and the work dedi- 



•1. Rev. St (1906) c 70, | 20. 
M. 6. & C. Merriam v. Syndicate 
PulK Co.. 207 Fed. BIB, 12B CCA 177 
fapp dlsm 237 U. S. 61B, SB SCt 708, 
(9 L. ed. 1148]; Atlas Mf& Co. v. 
Street 204 Fed. 398. 122 CCA 668. 47 
LRANS 1002 [app dlsm 231 U. S. 848. 
14 SCt 78. 68 K ed. 262]; Glaser v^ 
St. Elmo Co.. 176 Fed. 276; G. & C. 
Merriam Co. y. Ogllvie. 169 Fed. 638» 
%% CCA 696. 16 LRANS 649. 14 Ann 
Cu 796 [cerUorari den 209 U. S. 661 
mem. 28 SCt 761 mem, 62 L. ed. 922 
memj- Merriam v. Famous Shoe. etc.. 
Ok, il Fed. 411; O'Neill v. General 
Film Co.. 171 App. Div, 864. 167 NYS 
1028 [mod 152 NYS 699]. 

sa G. & C. Merriam Co. v. Saal- 
field Pub. Co.. 238 Fed. 1, 161 CCA 
77 faff 198 Fed. 369, 117 CCA 246] 
("Webster's Dictionary"); Atlas Mfg. 
Co. V. Street 204 Fed. 898, 122 CCA 
568. 47 LrRANS 1002; Glaser v. St 
Elmo Co., 175 Fed. 276; G. & C. 
Merrlman Co. v. Offilvie, 169 Fed. 
(38. 88 CCA 696. 16 LRANS 649, 14 
AnnCas 796 [mod 149 Fec^ 858 
(certiorari den 209 U. S. 661 mem, 
28 SCt 7.61 mem. 62 L. ed. 922 
mem)] ("Webster's Dictionary"); G. 
ft C. Merriam Co. v. Straus. 136 
Fed. 477 ("Webster's Dictionary"); 
Merriam v. Texas Siftlngs Pub. Co., 
49 Fed. 944 ("Webster's Diction- 
ary" )• Merriam V. Famous Shoe. etc.. 
Co.. 47 Fed. 411 (•'Webster's Diction- 
ary"); Black V. Ehrich. 44 Fed. 793 
(Encyclopedia Britannica); Merriam 
V. Holloway Pub. Co.. 43 Fed. 450 
('•Webster's Dictionary"), 
^[a] Bole Btated and aPPU*d. — "On 
the expiration of the copyrlgrht of a 
novel any person may use the plot 
for a play, copy or publish it, or 
make any other use of it he sees fit 
In such case, where one writes and 
copyrights a play based on a novel, 
and beariner the same title as the 
novel, he cannot prevent another 
from giving the same name to an 
entirely different play which has 
been constructed from that novel. 
Glaser v. St Enmo Co.. 175 Fed. 276. 
The right to use a copyrighted name 
upon the expiration of the copyright 
becomes public property, subject to 
the limitation that the right be so 
exercised as not to deceive members 
of the public and lead them to be- 
lieve that they are buying the par- 
ticular thing which was produced 
under the copyright. G. & C. 
Merriam Co. v. Ogilvie. 159 Fed. 688. 
88 CCA 696, 16 LRANS 549, 14 Ann 
Cas 796." Atlas Mfg. Co. v. Street 
204 Fed. 398. 403. 122 CCA 568, 47 
LHANS 1002. 

[b] Tlie Mane role appUe* to 
Pttetitad aartleles, and it is the law 
that on the expiration of a patent 
Miyone may make and sell the pre- 
viously patented article and may call 
it by the name by which it had be- 
come known during the life of a 
patent Holsapfel's Compositions Co. 
v. Ratjen's American Composition 
Co., 183 TJ. S. 1, 12. 22 SCTt 6. 46 L. ed. 

tJ; ll'^f.®'-¥'«f- Co. V. June Mfg. Co., 
m U. S. 169, 16 SCt 1002, 41 L. ed. 
118; Centaur Co. v. Neathery, 91 Fed. 
JJl. 34 CCA 118 [rev on other 
{rounds 91 Fed. 1001 mem, 34 rCA 
JJl. mem]; Centaur Co. v. Helns- 
furter, 84 Fed. 955, 28 CCA 581; 
Linoleum Mfg. Co. v. Nairn. 7 Ch. D. 
5*4. See also Trade-Marks. Trade- 
Names, and Unfair Competition [38 



Cyc 831]. 

94^ See cases supra notes 92. 98. 
See also supra 99 24, 42. 

95h O. & C, Merriam Co. v. Saal* 
field Pub. Co.. 288 Fed. 1, 161 CCA 77. 
198 Fed. 369. 117 CCA 246; Q. 8c C 
Merriam Co. v. Syndicate Pub. Co.. 
207 Fed. 615, 125 CCA 177 [app dism 
237 U. S. 618. 36 SCt 708. 69 L. ed. 
1148]; Atlas Mfg. Co. v. Street 204 
Fed. 398, 403. 122 CCA 568. 47 
LRANS 1002 (where the court said: 
"The right to use a copyrighted name 
upon the expiration of a copyright 
becomes public property, subject 
to the limitation that the right 
be so exercised as not to deceive 
members of the public and lead 
them to believe that they are 
buying the particular thing which 
was produced under the copy- 
right"): Glaser v. St. Elmo Co., 175 
Fed. 276; Q. & C. Merriam Co. v. 
Ogilvie. 169 Fed. 638. 88 CCA 596. 16 
LRANS 649. 14 AnnCas 796 [cer- 
tiorari den 209 U. S. 551 mem. 28 SCt 
761 mem, 52 L. ed. 922 mem]. See 
Trade-Marks, Trade-Names, and Un- 
fair Competition t38 CTyo 881]. 

[a] Wliere tlie title hMi aoqnlred 
a aeeoadary meaning (1) indicating 
to the public a book published ana 
sold by the publisher who secured 
the copyright, a person who uses the 
title after the copyright has expired 
must accompany his publication with 
such indications of the source of 
publication as will inform the public 
that the book is published by himself 
and not by the original publisher. 
G. & C. Merriam Co. v. Ogilvie. 159 
Fed. 638, 88 CCA 686. 16 LRANS 
549. 14 LRANS 796 fmod 149 Fed. 
858. and certiorari den 208 U. S. 651. 
28 SCt 761. 62 L. ed. 922]. (2) "The 
rule is well settled that on the ex* 
piration of a patent for an article 
which has become Identified by some 
particular name, as the name of the 
inventor, although it is open to the 
public to manufacture the patented 
article, and to call it by the name by 
which it is commonly known, it is 
unfair competition to do so unless 
the person making the article aiUxes 
to it a plain notice that it is not 
made br the owner of the original 
patent but by some one else. Singer 
Mfg. Co. V. June Mfg. Cto., 163 U. S. 
169. 14 SCt 1002. 41 L, ed. 118; 
Merriam v. Famous Shoe, etc., Co., 
47 Fed. 411. The same rule has been 
applied to copyrights. G. & C. 
Merriam Co. v. Ogilvie. 159 Fed. 638, 
88 CCA 696. 16 LRANS 549, 14 Ann 
Cas 796. But In this case, upon all 
the advertisements and notices of 
their play put out by the defend- 
ants, they publish the fact that 
it was written by Neil Twomey, 
and I think that the proof shows 
that if the principle announced in 
the case of Singer Mfg. C?o. v. June 
Mfg. Co.. 168 U. S. 169. 16 SCt 1002, 
41 L. ed. 118 is applicable to the case 
of a copyright the rule there laid 
down has been complied with by the 
defendants." Glaser v. St. Elmo Co., 
175 Fed. 276, 279. 

96. See supra § 42. 

97. Abandoament of oonnnoiL-law 
zlglits see supra % 57. 

98. Millar V. Taylor, 4 Burr. 2303. 
98 Reprint 201; Rundell v. Murray. 
Jnc. 311, 4 EngCh 311. 37 Reprint 
8(58; Piatt v. Button. 19 Ves. Jr. 447. 
448, 34 Beprlnt 583 (where Lord EUdon 



said, on an objection that plaintiff's 
musical copyright had been aban- 
doned: "The plaintiff has per- 
mitted several people to publish 
these dances, some of them for 
fifteen years; thus encouraging 
others to do so. That it is true, is 
not a Justification; but under these 
circumstances a Court of Equity will 
not interfere in the first instance. 
If as is represented, some of them 
were published only last year, and 
one two months ago, the Bill ought 
to have been confined to those. Tou 
may bring your action; and then 
apply for an Injunction"). See also 
Abandonment 99 12-14. 

99. Millar v. Taylor, 4 Burr. 2303. 
2366. 98 Reprint 201. 

"How is it to be known, when such 
a sort of property is abandoned? In 
all abandonments, two circumstances 
are necessary; an actual relinquish- 
ing the possession, and an intention 
to relinquish it But in what man- 
ner Is the possession of the intel- 
lectual ideas to be relinquished? Or 
how is the intention of relinquishing 
them to be manifested? Mere mental 
ideas admit of no actual or visible 
possession; and consequently ar^ 
capable of no signs or tokens of 
abandonment." Millar v. Taylor, 
supra. 

[a] Byidanoe of alMUBdoiuneiit^— - 
"And if an author has really and 
openly abandoned them, that might 
be found; or the plaintiff on such 
proof, would fail in his action. And 
there may be many circumstances 
properly Inqulrable in an action of 
this sort; viz. 'if the composition be 
given to the public, made common, 
abandoned;' Mr published without a 
name;' 'if not (Halmed;' 'if allowed 
to be pirated, without objection* — ^All 
this is evidence to the Jury of the 
gift to the public; and not at all 
above the comprehension of a com- 
mon Juryman- nor so Ideal, but that 
full and satisfactory evidence may be 
given of the substantial work or 
composition, and of Its original or 
derivative ownership. So, an author 
being unknown, or long since dead; 
no assignment of the property; none, 
or unknown representatives; the edi- 
tion long deserted, &c., are all cir- 
cumstances that may be brought into 
proof." Millar v. Taylor, 4 Burr. 
2303. 2346. 98 Reprint 201. See also 
generally Abandonment 99 16-18. 

Slement* of abandonment see 
Abandonment 91 7-11. 

1. Weldon v. Dicks. 10 Ch. D. 247. 

"If a man's work is so successful 
as this was. that In a limited time 
every copy printed Is sold, does he. 
because he does not think it worth 
' while to go on with the publication, 
lose his rights? It is something like 
the proprietor of a theatre who has 
had a certain piece performed for a 
great number of times. He goes on 
with it until the public begin to drop 
off, and then he substitutes some- 
thing else. There had been two edi- 
tions of this work, one in three 
volumes and the other in the Parlour 
Library, and the author might very 
well have said, *I do not think it will 
answer my purpose to republish this 
at present; it is out of print but in 
due time I will consider whether it 
i« worth my while to republish It.* 
When does a man lose his rights? 
I asked that question of the learned 
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cated to the public by a failure to comply with the I copyright, as by a failure to inscribe the required 
statutory requirements for securing and preserving I notice; there have been many such cases.' 



IX. TRANSFERS, UOENSES, AND OONTRAOTS 



3 



[$ 245] A. In General The transfer of copy- 
right may be effected either by operation of law or 
by voluntary assignment/ Contracts for the sale 
of copyrighted articles are governed by the ordinary 
rules of contracts generally.^ 

[$ 246] B. Assignment of Oopyright" — 1. In (Gen- 
eral Copyrights are property and as such may be 
assigned by the owner/ by express provisions of 
the copyright statute;^ and it may as well be to one 
not entitled himself to the benefit of the statutes as 
to one within their purview,® such as a nonresident 
foreigner who is a citizen or subject of a foreign 
state or nation with which reciprocal copyright rela- 
tions have not been established.^^ Such an assign- 



ment is not bad as an attempted evasion of the 
copyright laws.^^ Where an assignment is made to 
more than one they hold a^ owners in common apd 
not as partners.^* The sale or conveyance, by gift 
or otherwise, of the material object does not of 
itself constitute a transfer of the copyright." An 
assignment within the meaning of the statute is a 
transfer of the incorporeal right conferred by the 
statute.^* The copyright and the subject of copy- 
right may be separately sold and assigned." 

[i 247] 2. Partial or Limited Assignments. It 
seems that a copyright is an indivisible thing and 
cannot be split up and partially assigned,^^ either 
as to time,*^ place,^® or particular rights or privi- 



counsel. Does he lose his right be- 
cause he does not republish in one, 
two, three, or ten years? When does 
it cease? I have not got a satis- 
factory answer to that question. 
There was beyond all question a 
right in the proprietor of that work, 
a right of property which commenced 
in 1854, and ordinarily would last 
till 1896. When did it cease? I am 
unable to come to the conclusion that 
there is any particular period at 
which a man who is entitled to a 
copyright loses his right. The 
copies may liave been all sold, but he 
may exercise the right he has of 
republishing at such periods as he 
thinks likely to answer his purpose 
and when he would And purchasers. 
Therefore It seems to me there was 
a continuing copyright in Mr. Darton, 
who was the pr op rietor before he 
assigned to Mr. Vveldon, and when 
Mr. Weldon took the assignment in 
1876 from Mr. Darton. he acquired a 
good title to the copyright in this 
work, and had a right to exercise his 
Judgment as to when and how he 
would republish it. and in what 
form." Weldon v. Dicks, 10 Ch. D. 
247, 261. 

2. See supra If 167-234. 
Fallnre to pabluli see supra S 209. 

3. Commoii-law rlglit* see supra 
19 38-39. 

4. See infra |i 246-256. 

5. See Contracts ante p 214 et seq; 
Sales [35 Cyo 1]. 

[a] Aotlon for prlo« of laSxinging 
book*^— A purchaser of books who 
has not been disturbed in his pos- 
session cannot defeat an action for 
the purchase price on the ground 
that the books infringed a copyright 
owned by another. Edward Thomp- 
son Co. V. Pakulski, 220 Mass. 96, 
107 NE 412. 

6. Of plate or picture apart from 
the copyright see supra § 67. 

7. Stephens v. Cady, 14 How. (U. 
S.) 528, 14 L. ed. 528; Carter v. 
Bailey, 64 Me. 458, 18 AmR 273. 

& Act March 4. 1909 (35 U. S. St. 
at L. 1075 c 320 § 42); U. S. Rev. St. 
9 4955. 

9. See eases infra note 10. 

10. Black V. Henry G. Allen Co., 

42 Fed. 618, 9 L.RA 433, 56 Fed. 764; 
Carte v. Evans, 27 Fed. 861; Boucl- 
cault V. Fox, 3 F. Cas. No. 1,691, 5 
Blatchf. 87. 

11. Carte v. Evans, 27 Fed. 861. 

12. Pulte v. Derby. 20 F. Cas. No. 
11,465, 5 McLean 328; Carter v. 
Bailey, 64 Me. 458, 463, 18 AmR 273; 
Oould V. Banks, 8 Wend. (N. T.) 562, 
24 AmD 90; Stevens v. Benjilng, 6 
De O. M. A a. 223, 66 EngCh 175, 

43 Reprint 1218. 

"The assignment is not limited to 
one, but may be to more than one — 
nor to the whole interest, but any 
owner may sell and assign any 
aliquot part of his undivided inter- 
est. When the asignment is made to 
more than one, the ownership Is not 



that of partners; although they may 
enter Into any contract or partner- 
ship inter sese. or between them- 
selves and publishers of their works. 
Gould V. Banks, 8 Wend. (N. Y.) 
562, 24 AmD 90; Pulte v. Derby, 20 
F. Cas. No. 11,465, 5 McLean 328; 
Stevens v. Benning, 6 De G. M. & G. 
223, 55 EngCh 176, 43 Reprint 1218. 
In the absence of any contract 
modifying th^ir relations, they are 
simply owners In common, as the 
plaintift has alleged, each owning a 
distinct but undivided part which or 
any part of which alon^ he can sell, 
as in the case of personal chattels.*' 
Carter v. Bailey, supra. 

13. Act March 4, 1909 (35 U. S. 
St. L. 1075 c 320 9 41): Bong v. Al- 
fred S. Campbell Art Co., 214 TJ. S. 
236, 29 set 628, 53 L. ed. 979, 16 
AnnCas 1126; Stephens v. Cady, 14 
How. (U. S.) 628, 14 L, ed. 528; 
Cooper V. Stephens. [1895] 1 Ch. 567. 

14. Bong V. Alfred S. Campbell 
Art Co., 214 U. S. 236. 29 SCt 628, 53 
L. ed. 979, 16 AnnCas 1126. 

[a] AeslgBment void for repoff- 
nAnoytf— An assignment in writing 
of the copyright in a picture which 
is qualified by a contemporaneous 
undertaking not to reproduce with- 
out the consent of the assignor is 
not a valid assignment so as to en- 
able the assignee to sue for infringe- 
ment without Joining the assiernor as 
coplaintlff. nor is the assignment in 
this case a bonft fide transfer of the 
copyright. Landeker v. Wolff, 52 Sol. 
J. 45. 

15. Werckmeister v. American 
Lith. Co., 184 Fed. 321, 69 CCA 658. 
68 LRA 691 [rev 126 Fed. 244]. See 
also supra 9 67. 

16. Bobbs-MerrlU Co. v. Straus, 
147 Fed. 15, 77 CCA 607, 16 LRANS 
766 raff 139 Fed. 155. and aff 210 U. 
S. 389, 28 SCt 722. 62 K ed. 1086]; 
Trade Auxiliary Co. v. Middles- 
borough, etc., Protection Assoc. 40 
Ch. D. '425; Jefferys v. Boosey, 4 H. 
L. Cas. 815. 10 Reprint 681 (per Lord 
St. Leonards speaking of the statute 
of Anne). 

"Both Courtney and Shepherd 
stated at the trial that the under- 
standing was, that the exclusive 
right of representing Old Joe and 
Young Joe in London was to belong 
to the plaintiffs, but that Courtney 
was to retain his right for the 
country. If the transaction amounted 
to an absolute assignment, it may 
be that Courtney could not make that 
exception; or, it may be that his 
retaining the copyright, or the right 
of representation in the country, 
renders the agreement inoperative as 
an assignment The point did not 
distinctly arise in Jefferys v. Boosey, 
4 H. L. Cas. 815, 10 Reprint 681; 
but Lord St. Leonards expressed a 
very strong opinion (and many of 
the judges concurred with him), that 
there could be no such thing as a 
partial assignment of copyright. If,' 
says that noble Lord, 'there is one 



thing which I should be inclined to 
represent to your Lordships as being 
more clear than any other, in this 
case, it is, that copyright is one 
and indivisible. I am not speaking 
of the right to license: but copy- 
right is one and indivisible, or is a 
right which may be transferred, but 
which cannot be divided. Nothing 
could be more absurd or inconvenient 
than that this abstract right should 
be divided, as If It were real prop- 
erty, into lots, and that one lot 
should be sold to one man, and an- 
other lot to a different man. It la 
impossible to tell what the incon- 
venience would be. You might have 
a separate transfer of the right of 

gublication in every county In the 
ingdom.' If that be a correct expo- 
sition of the law, that which was 
granted to Shepherd and Creswick 
here is a mere license: and. if so, 
you have the wrong plaintiff; for. a 
licensee cannot sue." Per Jervis, C 
J., in Shepherd v. Conquest, 17 C. B. 
427. 436, 84 ECL 427. 189 Reprint 
1140. 

[a] Patent* and copyrl^litB oob- 
tnMrte<L— "The statute permits the 
patentee to subdivide his rights, and 
the common law protects him against 
any infringement of any part thereof. 
The copyright statute provides only 
for the assignment of tne right as a 
whole, and. in terms, protects against 
Infringement by unlawful publica- 
tion." Bobbs-Merrin Co. v. Straufl, 
147 Fed. 15, 24, 77 CCA 607, 15 
LRANS 766 [aff 139 Fed. 155. and 
aff 210 U. S. 339, 28 SCt 722. 62 L.ed. 
1086]. 

17. Imperial Book Co. v. Black, 36 
Can. S. C. 488 Tdism app 8 Ont. L. 9 
(dism app 6 Ont. L. 184. 1 ComL 
417)3; Drone Copyright p 337 (where 
it is said to be doubtful whether such 
an assignment can be regarded as 
other than a mere license). 

1& Davies v. Vories. 141 Mo. 234, 
42 SW 707; Trade Auxiliary Co. v. 
Middleborough. etc, Protection As- 
soc. 40 Ch. D. 425; Jefferys v. 
Boosey, 4 H. L. Cas. 816, 10 Reprint 
681 

"What Mr. Maidlow relied on was 
an opinion expressed by Lord St 
Leonards in JefCerys v. Boosey. 4 
H. L. Cas. 815. 10 Reprint 681. What 
the Lord Chancellor was dealing with 
there was an entirely different mat- 
ter. In that case there was an at- 
tempt to assign a copyright so far 
only as it related to one particular 
portion of the Queen's dominions and 
not to the rest, and what Lord St 
Leonards says is that that cannot be 
done. The only copyright there was 
which could be assigned was a copy- 
right effectual over all the Queens 
dominions, and not simply over a 
limited portion of them, and it could 
not be split up in the way there at- 
tempted. That is quite different trom 
the present case." Trade Auxiliary 
Co. V. Middlesborough, etc. Protec- 
tion Assoc, 40 Ch, D. 425, 484. 



For l»tMr oft«e«, de^Moxnneats and change* in the law see cumulative Annotations, same title, page and note number. 
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leges, less than the som of all the rights compre- 
hended in the copyright.^* Certainly the statute au- 
thorising assignment of the ''copyright'' contains 
no recognition of such partial assignments.^ Of 
course su^h exclusiye rights may be granted, limited 
as to time,^^ place,^ or extent of privileges which 
the grantee may enjoy ,^ but the better view is that 
such limited grants operate merely as licenses and 
not as technical assignments, although often spoken 
of as assignments.^^ An undivided interest in a copy- 
right may be assigned, whereupon the copyright be- 
comes the undivided property of the several owners.** 
International copyright. Where a person by vir- 
tne of international copyright relations'* has copy- 
rights on the same subject matter in two or more 
eonntries, he has several and distinct copyrights in 
each country, gfovemed by distinct copyright laws, 
and he may assign the copyright for each country 
separately; but this is not a case of splitting a copy- 



is. ETmpire City Amusement Co. 
V. WUton, 134 Fed. 132; Lucas v. 
Cooke. 13 -Ch. D. 872. See also supra 
f 151 (where the caseis cited to the 
etlect that an assifirnee of only lim- 
ited rlerhts ia not a "proprietor" 
present a close analogy). 

raj AsstirBSMiit of dnunatlsatioB 
rifhts^ — "It seems that an a<3si?nee 
or 'the exclusive right to dramatize' 
is a mere licensee, and so cannot sue 
in his own name." Empire City 
Amusement Co. v. "Wilton, 134 Fed. 
132. 133. 

[b] Umitad mgt%viJig rightn.^^ 
"On the 9th of November, 1870, Mr. 
Halford signed the followingr memo- 
randum addressed to the Plaintiff: 
1 assiffn to you, for the purpose of 
producing an engraving of one slze^. 
the copyright of the picture painted 
by Mr. E. U. Eddis, entitled "Going 
to Work." and being a portrait of my 
daughter.' . . It is material to 

inquire vliat is the effect of that in- 
strument. Before he signed it Mr. 
Halford was unquestionably entitled 
to produce himself and to permit the 

{production of copies of the painting 
n any manner and of any size. By 
this instrument he assigned the 
copyright of the painting for the 
purpose of producing an engraving 
of one size. The Plaintiff says that, 
notwithstanding those words limit- 
ing the effect of the assignment, it 
was an absolute assignment of the 
whole copyright of the painting, and 
that, althougn it Is expressed to be 
granted to him for the purpose of 
producing an engraving of one size, 
he is entitled to produce engravings 
of any size, and that he is at liberty 
to copy the painting in any other 
manner than by engraving, and. fur- 
ther than that, he really claims to be 
entitled to restrain even Mr. Halford 
or his friends from copying his own 
painting hanging on his own wall. 
In my view, that is certainly not the 
true construction of the document. 
I consider that it is either an assign- 
ment by, or a license from, Mr. Hal- 
ford for the purpose of enabling Mr. 
Lucas to copy the painting and to 
publish an engraving of it of one 
size. Of that engraving when com- 
pleted, and of the copyright of it, 
Mr. Lucas was and is now the owner, 
and that is all which is assigned to 
him. If I did not come to that con- 
clusion I should be compelled to re- 
ject and render null the plain words 
of the assignment. Those words are 
clear, and I must give full effect to 
them. . The result of this 

instrument, in my view of It, was 
this, that after the preparation of 
the engraving and the registration, 
Mr. Lucas became the owner of the 
copyright of the print or engraving, 
and Mr. Halford remained the owner 
of the copyright of the painting. 
Bach of them was at liberty at his 
pleasure to copy from and publish 
copies of that which he possessed, 
and neither of them could restrain 



the publication by the other of a 
copy of that which was in his pos- 
session and was his property. Mr. 
Lucas, therefore, ran tne risk of Mr. 
Halford's publishing copies of the 
painting which was In his posses- 
sion, if he thought fit, certainly not 
a very great risk considering his 
position in society and the character 
of the painting, which was a por- 
trait of nis own daughter." Liucas v. 
Cooke, 13 Ch. D. 872, 876, 878. 

[c] APBlffBmeiit without rlglit to 
make oop l ag^ A n assignment for the 
purpose of bringing an action, with 
a condition that the assignee will 
not' reproduce the work without the 
consent of the assignor, is not a 
valid assignment so as to entitle the 
assignee to sue without' Joining the 
assignor. Landeker v. Wolff, 52 Sol. 
J. 45. 

Bzteat of rl|rUt« ooafezred Ytr 
oopyrlg-ht see infra 9 264. 

90. New Fiction Pub. Co. v. Star 
Co., 220 Fed. 994; Bobbs-Merrill Co. 
V. Straus, 147 Fed. 16. 77 CCA 607, 
16 LRANS 766 [aff 210 U. S. 339, 28 
set 722. 62 L. ed. 1086]. 

21. Roberts v. Myers, 20 F. Cas. 
No. 11,906, Brunn. CoL Cas. 698; 
Howitt v. Hall, 6 L. T. Rep. N. S. 
848 (where the copyright was as- 
signed for four years); Black v. Im- 
perial Book Co., 8 Ont. L. 9 [dlsm 
app 5 Ont. L. 184. 1 ComL 417, and 
app dism 35 Can. S. C. 488]. 

S9. Roberts v. Myers, 20 F. Cas. 
No. 11,906. Brunn. Col. Cas. 698: 
Davis V. Vories, 141 Mo. 234. 42 SW 
707. 

[a] Territorial performing' ritflits. 
—A grant may be made of the ex- 
clusive right of acting and repre- 
senting a drama in a specified terri- 
tory for a limited period. Roberts 
V. Myers. 20 F. Cas. No. 11.906, 
Brunn. Coll. Cas. 698. 

S3. Photo-Drama Motion Picture 
Co. V. Social Uplift Film Corp., 220 
Fed. 448, 137 CCA 42; Lederer v. 
Saake, 166 Fed. 810 [rev on other 

(rounds 174 Fed. 135, 98 CCA 671]; 
lUcas V. Cooke, 13 Ch. D. 872 (ar- 
tistic work); Tuck v. Canton. 61 L. 
J. Q. B. 863 (artistic work). 

[a] Xllnatrstion. — "Under the 
copyright laws of the United States 
any citizen or resident of the United 
States who is the author of any 
dramatic composition . . . may 
copyright it, and he then has given 
him ^>y the statute, two distinct and 
separable rights — one, the sole right 
to print and sell copies of the words 
and music, and the other, the sole 
right to publicly perform it, and 
doubtless he coula assign to one 
person the right to print, and re- 
serve, or grant to a different person, 
the right to publicly perform his 
composition." Lederer v. Saake, 166 
Fed. 810, 814 [rev on other grounds 
174 Fed. 185, 98 CCA 671. and quot 
Carte v. Ford. 16 Fed. 439. 442]. 

24. New Fiction Pub. Co. v. Star 
Co.. 220 Fed. 994; Photo-Drama Mo- 



right or of partial assignments.^ 

The English statate of 1911 expressly authorizes 
both general and limited or partial assignments^ 
and provides that the assignee as respects the right 
so assigned, and the assignor as respects the rights 
not assigned, shall be treated as the owners of the 
copyright for the purposes of the act.^ This stat- 
ute sets at rest the doubt existing under former 
statutes ae to whether grants of rights limited as to 
time, place, or privileges conferred operated as as- 
signments or only as licenses.^ This doubt arose 
on the provision of the Copyright Act of 1842 au- 
thorizing the proprietor of a copyright to assign 
''his Interest, or any Portion of his Interest there- 
in."" While this statute does not necessarily 
authorize more than the assignment of an undi\ided 
interest,^^ assignments limited as to. place, at least 
so far as provincial rights or rights for particular 
countries were concerned,** and assignments of par- 

tlon Picture Co. v. Social Uplift F^lm 
Corp., 220 Fed. 448, 137 CCA 42: Em- 
pire City Amusement Co. v. Wilton, 
134 Fed. 132; Keene v. Wheatley. 14 
F. Cas. No. 7.644; Davis v. Vories. 
141 Mo. 234. 42 SW 707; London 
Printing, etc.. Alliance, Ltd. v. Cox. 
[1891] 3 Ch. 291; Lucas v. Cooke. 13 
Ch. D. 872; Jefferys v. Boosey. 4 H. 
L. Cas. 815, 10 Reprint 681; Tuck v. 
Canton. 61 L. J. 0- B. 863: Nellson 
V. Horniman, 26 T. L. R. 188; Drone 
Copyrigrht p 335. See also cases 
supra notes 16-19. 

"The sole question, as indicated 
supra, is whether plalntlfT is an as- 
siirnee or licensee. When Goodman 
obtained his copyright, he acquired 
the exclusive rights conferred by 
section 1 of the act. and also the 
right to assign permitted by section 
42. Under the act but one assign- 
ment is necessary for absolute pro- 
tection. Less than an assignment of 
the entire copyright cannot carry the 
causes of action (if the right is in- 
vaded) which the act acords to the 
owner or assignee." New Fiction 
Pub. Co. v. Star Co., 220 Fed. 994. 
996. 

[a] Aa «xelii8ive lioenuM is not a 
partial assignment. London Print- 
ing, etc. Alliance, Ltd. v. Cox, [18911 
8 Ch. 291. 

a& Werckmelster v.. Springer 
Lith. Co., 63 Fed. 808; Black v. 
Henry Q. Allen Co.. 56 Fed. 764. 42 
Fed. 618, 9 LRA 483; Carter v. 
Bailey, 64 Me. 468. 18 AmR 273. 

Se. aee infra 91 463-466. 

87. Pitts V. George, [1896] 2 Ch. 
866; Taylor v. Neville. 47 L. J. Q. B. 
254^ (performing rights for the city 
of London); Tree v. Bowkett, 74 L. T. 
Rep. N. S. 77; Holt v. Woods. 17 N. 
S. Wales L. R. Bq. 86. 12 NSWWN 
97; Copinger Copyright (5th ed) 
p 127. 

aa. St. 1 & 2 Geo. V c 46 9 5 (2). 

29. St. 1 & 2 Geo. V c 46 S 6 (3). 

3<K Shepherd v. (Conquest. 17 C. B. 
427. 84 BCL 427, 189 Reprint 1140. 
And see cases supra note 24. See 
also MacGillivray Copyright p 80. 

[a] Ijlmlts of rlglit under new 
l»Ww— "The new Act clearly permits 
the copyright to be so divided, the 
only question being as to whether 
there are any limits to the permis- 
sibility. It is upon the whole sub- 
mitted that the owner of an English 
copyright could not make an assign- 
ment to one person of rights in Lan- 
cashire and to another person of 
rights in Middlesex, but that he 
I could make an assignment to one 
person of rights in Australia and to 
another [person] of rights in India." 
Copinger Copyright (6th ed) p 126. 

31. St. 6 & 6 Vict, c 45 § 18. 

MacGillivray Copyright p 80. 



33. Pitts v. George, [18961 2 Ch. 
866; Tree v. Bowkett. 74 L. T. Rep. 
N. S. 77; Taylor v. Neville, 26 Wkly. 
Rep. 299; Carte v. Dennis. 6 Terr. L. 
30; Bx p. Dobson. 12 New Zeal. L. 
171. 
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ticular rights such as performing rights,^ or the 
right to dramatize or translate,'^ and assignments 
limited as to time^ were recognized and supported 
as such. By express provision of the act of 1911, 
no interest can be assiged or granted by the author, 
otherwise than by will, which will be valid beyond 
the expiration of twenty-five years from the death 
of the author.'^ 

[i 248] 3. Assignment Distingnished from Licttuie. 
An assignment is a conveyance or transfer of a 
proprietary interest or title to the property as- 
signed,^ and is usually defined as a transfer of the 
entire interest and title.^ A license passes no in- 
terest or title, but only makes an act lawful which 
without it would have been unlawful.*^ A license 
creates merely a contractual relation between the 
parties.^^ The transaction is a license where the 
right granted is of such a limited character as not 



to be the legal subject matter of an assignment.^ 
If the transaction is such that it could be supported 
either as an assignment or a license, the intention 
of the parties governs.^ Such intention is to be 
determined by a construction of the instrument, if 
there is one,^ or, if there is no instrument to be 
construed, the intention will be inferred from the 
words and acts of the parties.^ Any circumstances 
indicating a reliance on the personality or skill of 
the grantee tends strongly to stamp the transaction 
as a license.^^ For this reason an agreement merely 
for the publication of a copyrighted work will ordi- 
narily be construed, if reasonable to do so, as a 
license, and not as an assigzmient of the copyright/^ 
A mere license to publish does not constitute an aa- 
aignmex-t of the copyright.** 

[f 249] 4. Writing and Signing. Under both the 



[a] Colonial rightB, — "It is com- 
mon practice to assigrn colonial copy- 
rigrhts." 8 Halsbury L. Engr. p 161 
note (a). 

34. Carte v. Dennis, 6 Terr. L. 30; 
Ex p. Dobson, 12 New Zeal. L. 171. 

[a] Bq1« api^ed.^(l) The pro- 
prietor ii\. Great Britain of the sole 
riprht of representing a dramatic 
work can. under 3 Wm. IV c 15 and 

5 & 6 Vict, c 46, assign to another 
that right In the Australian colonies, 
and the assignee can sue in his own 
name in those colonies to restrain 
the infringement of the right. Holt 
V. Woods . 17 N. S. Wales L. R. Eq. 
86, 12 NSWWN 97. (2) The right of 
exclusive representation of a dra- 
matic work is a divisible right, and 
may be conferred by assignment for 
a specific locality and period. Ex p. 
Dobson, 12 New Zeal. It. 171 (where 
the court said: "Though in JefFerys 
V. Boosey, 4 H. L. Cas. 815, 10 Re- 
print 681, some of the Law Lords 
thought copyright properly so called, 
indivisible, the majority were of a 
different opinion, and since then the 

6 & 6 Vict., c. 45. sec. 13. has recog- 
nized the divisibility of copyright. 
As to the divisibility of the exclu- 
sive right of representation — that is. 
by conferring the right for a specific 
locality and period — it is common in 
practice, and is not doubted in the 
text-books, and I see no reason to 
doubt it may be effected*'). 

36. Lucas v. Cooke, 18 Ch. D. 872; 
MacGlUivray Copyright p 80. 

36. Davidson v. Bohn, 6 C. B. 457. 
60 ECL 456, 186 Reprint 1827; Howitt 
v. Hall, 6 L. T. Rep. N. S. 848; Sweet 
V. Cater. 11 Sim. 672. 84 EngCh 572, 

69 Renrint 994; Coplnger Copyright 
(5th ed> t> 126. 

[a] Kr. MMGimvTay OlsMBt* 
fi-om this view, saying: "In any 
view of partial assignment I do not 
think there can be partial assign- 
ment as to time. Such an assign- 
ment would create an estate in pos- 
session and reversion in personal 
pronerty. and there Is no reason for 
holding that copyright is any excep- 
tion to the general rule that such an 
interest cannot he created in per- 
sonalty. Equitable estates, limited 
as to time, can no doubt he created 
as in the ca«e of any other personal 
pronerty. What purports to bo an 
assignment limited as to time must 
as a rule be treated as a licence." 
Ma^Oillivray Copyright p 80. 

37. St. 1 A 2 Geo V c 46 | 5 (2). 

38. See Assignments ft 1. 

39. New Fiction Pub. Co. v. Star 
Co., 220 Fed. 994. See Assignments 

J 1. 

40. Black v. Henry G. Allen Co., 
66 Fed. 764; Heap v. Hartley. 42 Ch. 
D. 461; Muskett v. Hill. 5 Bing. N. 
Ca«^, 694. 86 ECTL 871, 132 Reprint 
1267; Reade v. Bentley. 3 Kay & J. 
271. 69 Reprint 1110, 4 Kay & J. 656. 

70 Reprint 273: Tuck v. Canton. 61 
L. J. Q. B. 863; Drone Copyright 



p 305. 

"The essence of a licence proper 
is that it is merely a personal re- 
lationship between a licensor and a 
licensee whereby the latter is per- 
mitted to infringe the former's copy- 
right." MacGillivray Copyright p 82. 

"An assignment of copyright . . . 
is in fact a perpetual license." Per 
Pry. J., in Hole v. Bradbury, 12 Ch. 
D. 886, 894. 

[a] A licesjie Is not •qjtal to an 
a4Milgiiiii«nt.— London Printing, etc., 
Alliance, Ltd. v. Cox, £1891] 3 Ch. 
291; Reade v. Bentley, 8 Kay & J. 
271, 69 Reprint 1110. 4 Kay A J. 656, 
70 Reprint 273; Stevens v. Benning, 
1 Kay & J. 168, 69 Reprint 414. 

41. New Fiction Pub. Co. v. Star 
Co., 220 Fed. 994, 996; Coplnger Copy- 
right (5th ed) p 131. 

"Mr. Bowker in 'Copyright, Its 
History and Its Law* (Edition 1912) 
at page 49, aptly states the proposl- 
tion: 'In respect to the right to limit 
the use of his work under his sale, 
gift, loan, grant, lease, etc., for a 
special purpose, or at a special price, 
or for a special time, or in a special 
locality, or to a special person, these 
powers of limitation, though implied 
in the grant of copyright, are de- 
pendent for their enforcement rather 
upon the law of contracts than upon 
copyright law. There can be no such 
thing as a copyright for a special 
purpose, or for a special locality, or 
under other special conditions, for 
there can be only one copyright, and 
that a general copyright, in any one 
work. But specific contracts can be 
made, enforceable under the law of 
contracts, as for the sale of a copy- 
righted book within a certain terri- 
tory, provided such contracts or lim- 
itations are not contrary to other 
laws. Although record of assign- 
ment in the Cfopyright Office is pro- 
vided for by the law only for the 
copyright In general, the separate 
estates, as a right to publish in a 
periodical and the right to publish 
as a book, may be sold and assigrned 
separately, and the special assign- 
ment recorded in the Copyright Of- 
fice, though this does not convey a 
right to substitute in the copyright 
notice a name other than that of the 
recorded proprietor of the general 
copyright, which can only be changed 
as specifically provided in the law 
under recorded assignment of the en- 
tire copyright.' " New Fiction Pub. 
Co. V. Star Co.. supra. 

40. See supra § 247. 

43. Stevens v. Benning, 1 Kay A 
J. 168. 69 Reprint 414 [aff 6 De G. 
M. A G. 223, 55 EngCh 175, 43 Re- 
print 1218]. 

4^ In re Jude's Musical Composi- 
tions. [19071 1 Ch. 661. 

[a] Implied liit«iit.»-»"In the con- 
tract, however, no mention is made 
of copyright, which is a right so well 
known and defined that I should ex- 
pect, if it was intended to part with 



it. the intention would have been 
clearly expressed. However, such an 
intention may be inferred." Stevens 
v. Benning, 1 Kay & J. 168, 69 Re- 
print 414 raff 6 DeG. M. A Q. 223, SS 
EngC!h 175. 48 Reprint 1218}. 

45. See Assignments | 116 et seq. 

46. Cooper v. Stei)hens. [18961 1 
Ch. 567; Hole v. Bradbury, 12 Ch, D. 
886; Ex p. Bastow. 14 C. B. 681. 78 
ECL 631. 139 Reprint 259: Reade v. 
Bentley. 3 Kay & J. 271, 69 Reprint 
1110. 4 Kay & J. 656. 70 Reprint 27S; 
Stevens v. Benning, 1 Kay & J. 168, 
69 Reprint 414; MacQillivray Copy- 
right p 81. 

47. In re D. H. McBride. 132 Fed. 
285; Willis v. Tibbals. S3 N. Y. Super. 
220; In re Jude's Musical Composi- 
tions, [1907] 1 Ch. 651; Hole v. Brad- 
bury. 12 Ch. D. 886 (provision for 
royalties or share in profits instead 
of lump price tends to show license 
rather than assignment); Wame v. 
Routledge. L. R. 18 Eq. 497; Stevens 
V. Benning, 6 De G. M. A G. 223, 5S 
EngCh 176. 43 Reprint 1218; Reade 
V. Bentley, 3 Kay A J. 271. 69 Re- 
print 1110. 4 Kay A J. 656, 70 Re- ' 
print 278; Sweet v. CTater, 11 Sini. 
672. 84 EngCh 672, 59 Reprint 994; 
Lucas V. Moncrieff. 21 T. L. R. 683; 
Black *v. Imperial Book Co., 8 Ont 
L. 9 [dism app 6 Ont. L. 184, and 
app dlsm 35 Can. S. C. 488]. 

fa] mole appUed^— "Then it is 
argued that the sole power of print- 
ing, reprinting and publishing is, in 
fact ... in consideration of a sum 
of money i>aid to him, agrees that 
certain persons shall have the sole 
power of printing, reprinting and 
publishing a certain work for all 
time, that would be parting with the 
copyright; but if the agreement is 
that the publishers, performing cer- 
tain conditions on their part, should. 
0o long as they do perform such con- 
ditions, have the right of printing 
and publishing the book, that is a 
very different agreement. The legiti- 
mate inference from this contract is 
that, so long as the publishers duly 
and properly perform their duty with 
reference to all that they have en- 
gaged to do. Mr. Forsyth should not 
be at liberty to defeat the benefit of 
his own agreement by publishing a 
new edition before the former edi- 
tions are sold off. As the Vice- 
Chancellor - observed, in Sweet v. 
Cater, 11 Sim. 572, 84 EhigCh 572» 
59 Reprint 994 by such an agree- 
ment, although not an assignment of 
the copyright, the author would in- 
cur obligations, and therefore could 
not interfere with the interest ac- 
quired by the publishers under it 
Stevens v. Benning, 1 Kay A J. 168, 
174, 69 Reprint 414 [aff 6 De O. M. 
A G. 223, 66 EngCh 176, 48 Reprint 
1218]. 

48. New Fiction Pub. Co. v. Star 
Co., 220 Fed. 994; Cooper v. Stephens, 
ri895] 1 Ch. 567; Warne v. Rout- 
ledge, L. R. 18 Eq. 497; Reade v. 
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English and American Btatutes, the assignment of 
a copyright is required to be in writing and signed 
by the proprietor/^ Formerly in England the copy- 
right in books could also be assigned by an entry of 
assignment in the book of registry at Stationers' 
HalL^ Assignments executed in a foreign country 
must be acknowledged by the assignor before a con- 
sular officer or secretary of legation of the United 
States authorized by law to administer oaths or to 
perform notarial acts.°^ An informal writing may 
be a sufficient assignment.^^ 

[( 250] 5. Becordiag. Assignments of copyrights 
are required to be recorded in the copyright office 
within three calendar months after execution in the 
United States, or within six calendar months after 
execution without the limits of the United States, 
in default of which the assignment is void as against 
any subsequent purchaser or mortgagee for a valu- 
able eonsideration without notice^ whose assignment 

Bentley, 3 Kay & J. 271, 69 Reprint 
1110, 4 Kay & J. 656, 70 Reprint 
273; Marshall v. Bull, 86 L. T. Rep. 
N. S. 77 (per Byrne. J.); Black v. 
Imperial Book Co., 8 Ont. L. 9 [dism 
app 5 Ont. Li. 184, and app dism 85 
C&n. S. C. 488]. 

49. Stephens v. Cady, 14 How. (U. 
S.) 628, 14 Lt. ed. 628; Gould v. 
Banks, 8 Wend. (N. Y.) 562, 24 AmD 
90 (under act of 1790); flaton v. 
lAke, 20 Q. B. D. 878 (dramatic 
copyright); Savory v. The World of 
Golf. [1914] 2 CtL 666; Cooper v 
Stephens, [18961 1 Ch. 667; Low v. 
Routledge. L. R. 1 Ch. 42; Eaton v. 
Lake, 20 Q. B. D. 878; Hole v. Brad- 
bury, 12 Ch. D. 886; Ley land v. 
Stewart, 4 Ch. D. 419; Clement! v. 
Walker, 2 B. & C. 861, 9 ECL 371, 
107 Reprint 601; Shepherd v. Con- 
quest. 17 C. B. 427. 84 ECL 427. 139 
Reprint 1140; Morton v. Copeland, 16 
C. B. 517. 81 £CL 617, 139 Reprint 
861 Csignlngr by agent is sufficient); 
Leader v. Purday, 7 C B. 4, 62 ECL 
4, 137 Reprint 2; Rundell v. Murray, 
Jac. 311, 4 EngCh 311. 37 Reprint 
868; Morris v. Kelly, 1 Jac. & W. 
481, 37 Reprint 451; Strahan v. Gra- 
hann, 17 L. T. Rep. N. S. 467 [app 
dism 16 L. T. Rep. N. S. 871; Haalitt 
V. Templeman, 13 L. T. Rep. N. S. 
593; Power v. Walker, 3 M. & S. 7, 
105 Reprint 614; Dennison v. Ash- 
down, 13 T. L. R. 226 (where a writ- 
ten assigmment was inferred); Rob- 
erts V. Bignell, 3 T. L. R. 652 (dra- 
matic copyright). And see Kyle v. 
Jeffreys, 3 Macq. 611 (where the 
question at issue was as to the 
necessity of attestation and the dicta 
of the judges of the lower court 
[JefTreys v. Kyle, 18 Dunlop 906] to 
the effect that a writing is unneces- 
sary, under 5 & 6 Vict, c 45, con- 
sequently laoks authority; and the 
actual point decided was that a re- 
ceipt in writlngr for the price of the 
copyright operates as an effectual 
assismment). 

"An assignment, therefore, that 
would vest the assignee with the 
property of the copy-nght, according 
to the act of Congress, must be In 
writing, and signed in the presence 
of two witnesses." Per Nelson, J., In 
Stephens v. Cady, 14 How. (U. S.) 
528. 531. 14 L. ea. 528 (under act of 
1881). 

fa] Stattttory provisioiui. — (1) The 
American statute merely provides 
that the copyright "may be assigned 
... by an instrument in writing 
signed by the proprietor of the copy- 
right." Act March 4. 1909 (36 U. S. 
St. at L. 1076 c 820 9 42). (2) The 
ESnglish statute provides; "No such 
assignment or grant shall be valid 
unless it is in writing signed by the 
owner of the right in respect of 
wblch the assignment or grant is 
made, or by his duly authorised 
acrent." 1 & 2 Geo. V c 46 S 6 (2). 
CS) Former statutes. See U. S. Rev. 
St. § 4956; 6 & 6 Vict c 45. § 13; 17 
Oeo. Ill c 67; 64 Oeo. Ill c 166 § 4; 
2& A 26 Vict, c 68 § 8v 



has been duly recorded.^' As against all other per- 
sons, including the aasimori the assignment is valid, 
although not reeorded. Recording is not neces- 
sary to enable one to sue an infringer.*^^ In Eng- 
land, under former statutes, assignments of per- 
forming rights in dramatic and musical composi- 
tions were required to be entered in the registry 
book at Stationers' Hall.^^ In the ease of books, an 
assignee could not sue for infringement until he 
had registered at Stationers' Hall.*^^ The assign- 
ment of particular rights and privileges under the 
copyright is void, unless recorded, as against a sub- 
sequent assignee without notice, whose assignment 
has been duly recorded.^ Such ''assignments,'' 
although technically ''licenses," are treated as as- 
signments within the meaning of the statute requir- 
ing assignments to be recorded.^^ Licensees under 
the owner of record of the copyright are not affected 
by equities of which they have no notice, either 



BO, St. 6 & 6 Vict, o 46 i IS; 
Liverpool General Brokers' Assoc, 
Ltd. V. Commercial Press Telegram 
Bureaux, Ltd.. [18971 2 Q. B. 1; Hole 
V. Bradhury, 12 Ch. D. 886; Shepherd 
V. Conquest, 17 C. B, 427, 84 ECL 
427. 139 Reprint 1140; Stevens v. 
Wildy, 19 L. J. Ch, 190. 

51. Act March 4. 1909 (35 U. S. St. 
at L. 1076 c 320 8 43). 

68. Baton v. Lake, 20 Q. B. D. 378; 
London Printing, etc., Alliance, Ltd. 
V. Cox. [1891] 8 Ch. 291; Ley land v. 
Stewart, 4 Ch. D. 419; Marsh v. Con- 
quest. 17 C. B. N. S. 418. 112 ECL 
418, 144 Reprint 169: Shepherd v. 
Conquest, 17 C. B. 421 84 ECL 427, 
189 Reprint 1140; Cumberland v. 
Copeland. 1 H. & C 194. 168 Reprint 
856; Taylor v. Neville, 47 L. J. Q. B. 
254' Lacy v. Toole, 15 L. T. Rep. 
N. S. 612; Hazlitt v. Templemore, 13 
L. T. Rep. N. S. 693. But aee lEd- 
wardes v. Cotton, 19 L. T. R. 34 
(where the words '"your song," in the 
handwriting of the composer, written 
on a copy or the musical composition, 
were held to be Insufficient) . 

[a] A r«o«ipt for tbe pnrcauwie 
pnoe may be sufficient as a written 
assignment, and the description of 
the subject matter may be aided and 
applied by parol evidence. Savory v. 
The World of Golf, [1914] 2 Ch. 566. 

53. Brady v. Reliance Motion Pic- 
ture Corp., 232 Fed. 269; Brady v. 
Reliance Motion Picture Corp., 229 
Fed. 137, 143 CCA 413; Act March 4. 
1909 (36 U. S. St. at L. 1076 c 320 
! 44). 

[a] "Ondw tbs Bevlved Statntaa 
the provisions as to recording w^ere 
the same, except that the assign- 
ment was required to be recorded 
"within sixty days after its execu- 
tion." U. S. Rev. St. S 4955. 

[b] Begnlations of copyxlght oAca. 
— ''when a copyright has oeen as- 
signed the instrument in writing 
signed by the proprietor of the copy- 
right may be filed in this office for 
record within six calendar months 
after its execution without the limits 
of the United States or three calendar 
months within the United States. 
After having been recorded the orig- 
inal assignment will be returned to 
the sender with a sealed certificate of 
record attached. The assignment 
will be returned by registered mail. 
If the post-office registration fee (10 
cents) is sent for that purpose. The 
fee for recording and certifying an 
assignment Is $1 up to 300 words; 
$2 from 800 to 1.000 words; and an- 
other dollar for each additional thou- 
sand words or fraction thereof over 
300 words. After the assignment 
has been duly recorded, the assignee 
may substitute his name for that of 
the assignor in the copyright notice 
on the work as5<igned. Such substi- 
tution or transfer of ownership will 
be indexed In this office upon request, 
at a cost of 10 cents for each work 
assigned." Rules and Regulations 
for Registration of Claims to Copy- 
right (Copyright Office Bui. No. 15) * 



rules 48, 44. 

[c] ITndar former law. — ^''A for- 
mal transfer of the copyright by the 
supplementary act or the 80th of 
June, 1834. is required to be proved 
and recorded aa deeds for the con- 
veyance of land, and such record 
operates as notice." Little v. Hall, 18 
How. (U. S.) 165. 171, 15 L. ed. 
828 

54. New Fiction Pub. Co. v. Star 
CJo., 220 Fed. 994; Webb v. Powers, 
29 F. Cas. No. 17,323, 2 Woodb. & M. 
497. 

65. New Fiction Pub. Co. v. Star 
Co.. 220 Fed. 994, 996. 

"If the transaction described con- 
stitutes an assignment of the copy- 
right. It was not necessary for the 
purposes of this cause of action that 
the assignment should be recorded 
as provided in section 44 of the act. 
That section protects subsequent 
purchasers or mortgagees for value, 
and is akin in principle to the filing 
or recording acts, which relate to 
bills of sale or chattel mortgages. 
As against Infringers, an assignee 
would have a cause of action, irre- 
spective of the recording provisions 
of the act." New Fiction Pub. Co. v. 
Star Co., supra. 

56. St. 6 & 6 Vict, c 46 § 22. 

[a] Begijrtration, not necMsairy In 
aMdgnmeiil of riglit of representa- 
tiom. — Lacy v. Rhys, 4 B. & S. 873, 
116 ECL 873. 122 Reprint 687; Marsh 
V. Conquest. 17 C B. N. S. 418, 112 
ECL 418, 144 Reprint 169. 

57. Liverpool General Brokers* 
Assoc, Ltd. V. Commercial Press 
Telegram Bureaux. Ltd., [18971 2 Q. 
B. 1. See generally supra § 225. 

58. Photo-Drama Motion Picture 
Co. V. Social Uplift Film Corp., 220 
FPd. 448, 137 (XJA 42 [afl! 213 Fed. 
874), 

[a] Aa imrecdrded asalgiisieiit of 
the motion pictora rights (1) in a 
copyrighted novel was void as against 
a subsequent assignee without notice, 
whose assignment was duly recorded. 
Photo-Drama Motion Picture Co. v. 
Social Uplift Film Corp., 220 Fed. 
448. 187 CCA 42. (2) An assignee of 
motion picture rights in a copy- 
righted novel was not charged with 
notice of prior assignment, by the 
assignor's statement that he had li- 
censed another person to reproduce 
the story as a drama. Photo-Drama 
Motion Picture Co. v. Social Uplift 
Film Corp., 220 Fed. 448, 137 CCA 
42 [aff 213 Fed. 374). 

58. Photo-Drama Motion Picture 
Co. V. Social Uplift Film Corp., 220 
Fed. 448, 137 CCA 42 [aff 213 Fed. 
874]. 

*'It is really not necessary to con- 
sider whether or not this is a li- 
cense or an assignment, because a 
license falls before an aasignment 
taken In good faith anyway. It 
would be absurd to protect a sub^ 
sequent purchaser against a prior un- 
recorded assignee and leave him open 
to prior unrecorded licenses which 
should defeat him.** Photo-©rama 
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aetual or constructive.^ In Canada the statute re- 
quires assignments to be recorded^^ but the pro- 
visions apply only to Canadian copyrights and not 
to assignments of foreign copyrights.®^ 

[( 251] 6. Agreement to Assign. Although a 
statutory copyright must be in existence before it 
can be assigned at law,®^ an agreement may be made 
to assign at a future time,^ in which case an equi- 
table title may vest in the assignee,^ and the con- 
tract to assign may be specifically enforced.^ But 



an executory contract to assign a copyright is insuffi- 
cient to pass the legal title,^^ nor will it invalidate 
a subsequent regular assignment to others," al- 
though a subsequent assignee will take subject to 
prior equities of which he had notice.^ It has even 
been held that a contract to prepare and assign the 
copyright of- a work not in existence gives a title 
superior to that of a subsequent bona Hde assignee 
without notice.^® 
Parol agreement. While the assignment of a 



Motion Picture Co. v. Social Uplift 
Film Corp., 213 Fed. 374, 377. 

[a] B«asoa for rule. — (l) "As to 
the recording section 44, we find it 
difficult to appreciate complainant's 
point. If a book can be copyrighted, 
if a drama ^vingr the story of the 
book can be copyrighted, if a moving 
picture showing such story flctionallv 
also can be copyrighted, then each 
of these copyrights can be separately 
assigned, and must be recorded to 
avail of the constructive notice which 
the section contemplates. We fail to 
see how, since the amendment, a 
motion picture play, for which by 
itself a copyright may be taken, can 
be described merely as 'an inci- 
dental right' under a copyright." 
Photo-Drama Motion Picture Co. v. 
Social Uplift Film Corp., 220 Fed. 
448. 450. 137 CCA 42. (2) But in the 
above case the court seems to over- 
look the fact that what was "as- 
signed" was not the copyrljcht of .a 
dramatization, either in "old-style" 
or moving picture form, but merely 
the right to make such a dramatiza- 
tion based on the copyrighted novel. 
Surely this is "an incidental right" 
merely, and surely the copyright on 
the novel was not assigned. It was 
the novel's copyright which was in- 
fringed, and there had never been 
any assignment of that, but merely a 
grant of licenses under it. 

eo. Brady v. Reliance Motion Pic- 
ture Corp., 232 Fed. 259; Brady v. 
Reliance Motion Picture Corp.. 229 
Fed. 137. 143 CCA 413; Photo-Drama 
Motion Picture Co. v. Social Uplift 
Film Corp., 213 Fed. 374 [aff 220 
Fed. 448, 137 CCA 421. 

[a] Notice to Uoeiuiee. — (1) The 
purchaser of the dramatic rights in 
a copyrighted publication from the 
publisher, who holds the record title 
to the copyright, is not bound to in- 
quire as to the latter's contract with 
ttie author, and takes title free from 
a trust under which the copyright 
was taken, unless he had either ac- 
tual knowledge of it or of facts 
which should have put him on in- 
quiry. Brady v. Reliance Motion Pic- 
ture Corp., 232 Fed. 259, 262 (where 
the court said: "What this allega- 
tion amounts to is that, where a 
publisher copyrights a work of an 
author, there must of necessity exist 
some arrangement between them, and 
that, perchance, the author may have 
reserved something undisclosed 
which the person dealing with the 
owner of the copyright should have 
suspected, although an examination 
of tie record title provided for by 
law shows good title. This, to my 
mind, would place a duty upon a per- 
son dealing with the owner of a 
copyrighted work which the law 
never contemplated, and which, from 
the standpoint of commercial re- 
quirements, would be unjust and 
seriously hamper legitimate dealings. 
Of course, a cautious purchaser may 
require all sorts of assurances from 
the owner of the copyright, and 
thus, perhaps, avoid unexpected liti- 
gation; but I am unable to follow 
the reasoning which requires a per- 
son dealing with the owner of a copy- 
right to rely on anything more than 
the statute requires, unless, of 
course, either actual notice has been 
given or some facts are within his 
knowledge from which he is put upon 
his inquiry"). (2) Since the amend- 
ment of the copyright statute by the 



act of Aug. 24, 1912 (37 U. S. St. at 
L. 488) under which a copyright on 
a drama proper and one on a moving 
picture play may be separately se- 
cured, the owner of the dramatic 
and motion picture rights in a copy- 
righted book may sell and assign the 
two separately, and notice to the pur- 
chaser of the motion picture rights 
alone that the assignor had sold the 
dramatic rights did not chatge him 
with notice of an unrecorded assign- 
ment covering also the motion pic- 
ture rights. Photo-Drama Motion 
Picture Co. v. Social Uplift Film 
Corp.. 213 Fed. 374 [aft 220 Fed. 448, 
137 CCA 42]. 

61. Anglo-Canadian Music Pub- 
lisher's Assoc v. Dupuis, 27 Que. 
Super. 485, 5 Que. Pr. 351. 

62. Anglo-CTanadlan Music Pub- 
lisher's Assoc. V. Dupuis, 27 Que. 
Super. 485. 5 Que. Pr. 351. 

"A careful reading of sections 15 
and following, on assignments and 
renewals, has convinced me that 
these provisions apply to the as- 
signment of Canadian copyrights and 
not to assignments of foreign copy- 
rights In musical compositions, such 
as are in question here. There have 
been decisions on this point already, 
more particularly in the case of the 
Anglo-Canadian Music Pub. Assoc, v. 
Shaw, 2 Con^Li 612. In this case 
Chancellor Boyd held the view of the 

SlaintifT to be the right one, and in 
elivering judgment he said: 'I think 
that reasonable evidence has been 
given to show that the originators of 
these different pieces of composition 
have assigned to Boosey & Co. and 
the other Fnglish proprietors, and 
that from them there have been 
proper assignments to these plain- 
tiffs. I don't feel pressed by the 
objection in criticism of the Act, that 
in the one section it does not refer 
to assignees but simply to legal rep- 
resentatives. The Act does give the 
right to the author to assign. It 
gives the right to the authors to sell 
to another proprietor. And no one 
would conclude unless compelled, 
that the word author in that section 
was limited to the person who orig- 
inated the composition, and did not 
extend to the purchaser or the as- 
signee. I shall hold that it applies 
to the assignee and therefore the 
plaintiffs are within the meaning of 
the statute in this place.' " Anglo- 
Canadian Music Publishers Assoc, v. 
Dupuis, 27 Que. Super. 485, 487, 5 
Que. Pr. 351. 

63. Sweet v. Shaw, 1 Jur. 917; Col- 
burn V. Duncombe, 9 Sim. 151, 16 
EngCh 151. 59 Reprint 316. See also 
generally Assignments S 16 et seq. 

64. Leader v. Purday, 7 C. B. 4, 62 
ECL 4. 137 Reprint 2. 

65. Order of St. Benedict v. Stein- 
hauser, 234 U. S. 640. 34 SCt 932, 58 
L. ed. 1512. 52 LRANS 459, AnnCas 
1917A 463 [rev 194 Fed. 289, 114 
CCA 249]: Ward v. Long, [1906] 2 
Ch. 550, 557; Sims v. Marryat, 17 
Q. B. 281, 79 ECL 281. 117 Reprint 
1287. 

"The book was not only not in ex- 
istence, but was known to both par- 
ties not to be in existence, and it 
was known to both parties that It 
could not be in existence for at any 
rate some months. Does that con- 
tract under those circumstances con- 
stitute an assignment within the 
Act? In the first place there are no 
Y^ords of assignment; but those am 



not necessary. An agreement to as- 
sign, In matters of this kind, is quite 
as good as a direct assignment In 
words, is enforceable in equity, and. 
as between business men, is com- 
plete. I do not think that any diffi- 
culty arises, therefore, from the fact 
that there are no words purporting 
to be an operative assignment" 
Ward y. Long, supra. 

[a] Oopynglit by vtnoibn of 
mon— W ryw— The equitable owner- 
ship of the copyrights obtained by a 
member of a monastic brotherhood, 
and of the proceeds of his literary 
labors, vested In the order under an 
agreement in the constitution that 
the gains and acquisitions of mem- 
bers shall belong to the order, and 
as to both the member stood in the 
position of a trustee. Order of St. 
Benedict v. Steinhauser, 234 U. 8. 
640, 661, 34 SCt 932, 58 L. ed. 1512, 
52 LRANS 459. AnnCasl917A 46S 
[rev 194 Fed. 289. 114 CCA 249] 
(where it is said: "It is not un- 
likely that the copyrights upon hit 
books derived their commercial value 
largely, if not altogether, from his 
membership. Certainly, the equi> 
table ownership of these copyrights, 
by virtue of his obligations, vested 
in the complainant and the moneys 
in question when received became In 
equity its property and were sub- 
ject to its disposition. As to both. 
Father Wirth stood in the position 
of a trustee"). 

86. Thombleson v. Black, 1 Jur. 
198. See also Searle v. Hill, 73 Iowa 
367, 85 NW 490, 5 AmSR 688 (where 
the same rule was applied to a parol 
agreement to assign a patent). 

67. London Printing, etc^ Alli- 
ance, Ltd. V. Cox, [18911 3 CJh. 291; 
Levy V. Rutley, L. R. 6 C. P. 523; 
Leader v. Purday, 7 C. B. 4, 62 ECL 
4, 137 Reprint 2; Colburn v. Dun- 
combe. 9 Sim. 151, 16 EngrCh 151. 59 
Reprint 816. 

68. Leader v. Purday, 7 C. B. 4. 
62 ECL 4, 137 Reprint 2. 

88. See generally Assignments 
§S 135-140. 

70. Ward v. Long, [1906] 2 CJh. 
550. See also supra 8 39; infra 8 
259. _ 

[a] Bole applled.F— Plaintiff s, a 
firm of publishers, agreed with an 
author to pay him £200 for the com- 
plete copyright of a story to be writ- 
ten on the lines of a synopsis al- 
ready approved by them, containing 
not less than eighty thousand words, 
copy to be delivered within six 
months. The story was completed 
and a typewritten copy delivered to 
plaintiffs within the specified time. 
Pending a dispute about an alleged 
deficiency in the number of worda 
plaintiff withheld payment of part of 
the £200, and in the interval the 
author sold the volume rights in the 
story to defendant, a purchaser for 
value without notice. Plaintiffs 
published the story in volume form, 
and were duly registered as propri- 
etors of the copyright in the book. 
They now sought to restrain defend- 
ant from publishing the story. It 
was held that the agreement consti- 
tuted a good equitable assignment 
of the complete copyright In the 
story, when written, to plaintiffs, 
who thereby became "assigns" of 
the author within the definition con- 
tained in J 2 of the Cooyrlght Act 
of 1842; and that plaintiffs were en- 
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copyright must be in writing, a parol agreement 
based on a sufficient consideration to make such an 
assignment is enforceable/^ and such a parol agree- 
ment is a valid consideration for a counter promise.^^ 
[i 252] 7. Oonsfemction and Operation. Except 
as otherwise provided by statute, the validity, con- 
struction, and operation of an assignment of copy- 
right is to be determined by the same rules as apply 
to any other contract or assignment.^* An assign- 
ment of copyright differs, however, from other 
contracts in that it will be liberally construed in 
favor of the assignor.^^ Title does not pass to the 
assignee until a definite contract is concluded,^* as 
in the case of any other sale.^' An assigpiee's rights 
are limited to those of his assignor.^^ Where the 
property assigned is described as the ^'copyright,'' 
all rights of every description secured to the as- 
signor by virtue of his copyright pass to the 
assignee,^ except sudi, if any, as are reserved to 
the assignor by the terms of the contract.** For- 
merly in England, when book rights and performing 

titled to an injunction. Ward v. 
Long, [1906] 2 Ch. 550, 558 (where 
the court 8a.id: "A difficulty, how- 
ever, arises from the fact that the 
book was not in existence, and could 
BOt come into existence for some 
time. I entertain no 'doubt myself 
that there can be an assiarnment of 
an article to be produced when it 
shall be produced — ^book debts, for 
instance, and many other thingrs of a 
like nature: I was going to say a 
picture when painted, but that is too 
close to this case to be a irood illus- 
tration — and my opinion has been 
much supported during the argrument 
by jpassaires read from the case of 
Taiiby v. Official Receiver, 18 App. 
Caa. 523, 10 BRC 446. I have no 
doubt that there can be an assign- 
ment in that way in the form of an 
agreement to assigm. Whv should 
not that come within s. 2 of the 
Copyright Act. 1842? Of course, 
such an assignment as is there con- 
templated is an assignment of the 
copyrisrht under the Act; I have 
nothing^ to do with the common law 
right at all for this purpose. The 
word 'assigns' is construed in s. 2 of 
the Act; it is to 'mean and include 
every person in whom the interest 
of an author In copyright shall be 
Tested, whether derived from such 
author before or after the publication 
of any book, and whether acquired by 
sale, gift, bequest, or by operation of 
law, or otherwise,' If i am right in 
niy conclusion that this correspon- 
dence constitutes a contract vesting 
the copyright in the plaintiffs, they 
would be brought immediately with- 
in the word 'assigns' as thus con- 
strued"). 

71. Oould V. Banks, 8 Wend. (N. 
J) 562. 24 AmD 90. See Searle v. 
Hill, 78 Iowa 367, 36 NW 490. 5 Am 
SR 688 (where rule was applied to 
patents). 

_7a. Gould V. Banks, 8 Wend. (N. 
T.) 562. 24 AmD 90. 

78. See generally Assignments 
U 116-118; Contracts 8 46. And see 
Hubbard v. Thompson, 26 Fed. 188 
[rev on other grounds 131 U. S. 128. 
9 set 710. 83 L. ed. 761; Re Musical 
Compositions, etc., 4 Q. B. D. 488; 
Rippon V. Norton, 2 Beav. 63. 17Eng 
a» 68, 48 Reprint 1102; Taylor v. 
NevlUe. 47 L. J. Q. B. 254. 
^a] Fevoe&tage of gross receipts 
^na nurvtag plotiire soenarlo^— 
Where an author transferred his 
nghts in a moving picture scenario 
in return for twenty per cent of the 
KTOBs receipts derived from their 
^we, he oould recover only twenty per 
^t of the amount actually received 
t>y the transferee; and if the pur- 
chaser later let the work to a book- 
ing agency he need account only for 
uie amount received from, and not 
«>y, the agency. Arden v. LiUbin, 178 
App. Div. 782. 160 NYS 109. 



rights were conferred by different statutes, the 
assignment of the copyright of a book did not oper- 
ate to pass the performing rights, unless such intent 
was indicated.** 

Bffeet of assignment on right to sell copies. In 
the absence of special contract to the contrary it has 
been held that the assignor of a copyright is enti- 
tled after the assignment to continue selling copies 
of the work printed by him before the assignment, 
and remaining in his possession;^ and that, where 
an author sells the copyright in a book to a pub- 
lisher for a certain specified time, the publisher has 
the right after the expiration of that period to sell 
such copies of the work as he has printed before 
the expiration of* the time limited.'^ But these deci- 
sions were based on the peculiar wording of former 
English statutes which were directed only against 
unlawful printing, and in such cases there was no 
unlawful printing, and hence there was nothing to 
make such sales unlawful.®^ In the United States, 
where the statutes confer an exclusive right to sell 



[b] AsstgaaMttt of play on ooiUUU 
ttoiu-^Where a copyrighted play was 
conveyed on the condition, among 
others, that the transferee should 
perform such play at least fifty 
times within one year from the date 
of the agreement, the transferee is 
entitled to an injunction restraining 
the transferors from assigning the 
right to a third person, although the 
transferee has not produced the play 
and haf: refused to produce it in con- 
nection with a certain other actor, 
where time still remains within 
which the transferee may produce 
the play the requisite number of 
times. Widmer v. Greene. 66 HowPr 
(N. Y.) 91. 

74* Plerpont v. Fowie, 19 P. Cas. 
No. 11,152. 2 Woodb. & M. 28. 

[a] Work dona In oflolal oapa«- 
itjr.-»An assignment of work done, or 
to be done, by an author in an oflficial 
capacity as a state reporter is only 
operative as long as he may remain 
in ofllceu Conseauently the copyright 
in work done by him after the expi- 
ration of his term does not pass to 
his aasigrnee by virtue of the cort' 
tract Little v. Hall, 18 How. <U. 
8.) 166. 15 L. ed. 328. 

75. Thompson v. Hubbard, 181 U. 
S. 123. 9 set 710. 88 Li. ed. 76 [rev 
25 Fed. 188]. 

78. See generally Sales [35 Cyc 

77. Davies v. Bowes. 209 Fed. 63 
raff 219 Fed. 178, 184 CCA 562]; 
London Printing, etc.. Alliance* Ltd. 
V. Cox. [18911 3 Ch. 291. See also 
supra (8 39, 261; infra { 269. 

[a} Bnls applied^— (1) Where 
complainant wrote a short story 
which was published in a copy- 
righted newspaper, after which the 
publishers assigned their rights 
under the copyright to complainant, 
his rights were limited to those of 
his assignors Davies v. Bowes. 209 
Fed. 63 [aff 219 Fed. 178. 184 CCA 
652]. (2) An agreement between the 
owner of the copyright of a book 
and certain plates for printing it, 
and one to whom it sells a set of the 
plates and the right to publish the 
book from such set, that the book 
shall not be sold at less than a cer- 
tain price, is binding on one who 
thereafter buys the copyright and 
other plates, with notice. Murphy 
V. Christian Press Assoa Pub. Co., 88 
App. Div. 426. 56 NYS 697. 

TiB. American Law Book Co. v. 
Chamberlayne, 165 Fed. 813, 91 CCA 
281. See also supra 8 88. 

79. American Law Book Co. v. 
Chamberlayne, 165 Fed. 318, 91 CCA 
281 ; Archbold v. Sweet, 5 C. & P. 219, 
24 ECL 586; Lee v. Gibbings, 67 L. T. 
Rep. N. S. 263. 

"By an assignment of copyright 
the author deprives himself of the 
control of his work, apart from ex- 
press agreement, and the assignee 



can publish new editions with altera- 
tions so long as they are not of such 
a character as to Injuro the reputa- 
tion of the author. The alterations 
mav consist of condensation or 
omissions; but if new matter written 
by another person is added and the 
author's name appears upon the 
work, the publisher may be liable 
for damages on the ground of injury 
to the author by the work of another 
writer being Jpassed off* as his." 8 
Halsbury L. Bng. p 159. 

[a] Assignment of dramatlo 
eopyvlglit reserving <'pnblication" 
rights^— Where the publisher of a 
play after copyrighting it assigned 
the copyright thereof with other 
copyrights to the author by an as- 
signment which provided that it 
should not affect the right of the 
publisher to publish such works, and 
that it should continue to have the 
sole and exclusive right to publish 
them, as though the assignment had 
not been made, it conveyed to the 
author only the statutory play right, 
and reserved the copyright, since, 
while the statute, in defining copy- 
right, uses other words than "pub- 
lish," they were all covered by the 
word "publish," as used in the as- 
signment. Fitch V. Young, 230 Fed. 
743 (aff 239 Fed. 1021 mem. 152 CCA 
664 mem]. 

80. Re Musical Conciposltlons, etc., 
4 Q. B. D. 483; Lacy v. Rhys, 4 B. & 
S. 873, 116 ECL 873, 122 Reprint 687; 
Marsh v. Conquest, 17 C. B. N. S^ 
418, 112 ECL 418, 144 Reprint 169. 

[a] The words "All property. In- 
terest, and benefit" in a musical com- 
position are sufficient to pass the 
performing right. Re Musical Com- 
positions. etc., 4 Q. B. D. 483. 

81. Taylor v. Pillow, L. R. 7 Eq. 
418 (where one sold hfs copyright at 
auction but retained copies already 
printed, and it was held that he was 
entitled to sell the copies so re- 
tained). 

aa. Wame v. Routledge. L. R. 18 
Bq. 497; Howitt v. Hall, 6 L. T. Rep. 
N. S. 348. 

[a] Bnle applied^— -The author 
had parted with his oopyrlght "and 
the sole right of sale" for four years 
to the assignee, and the latter was 
allowed to sell his stock left unsold 
at the expiration of the term of four 
years. Howitt v. Hall, 6 L. T. Rep. 
N. 8. 348. 

83. St. 5 & 6 Vict, c 45 8f 2, 16; 
8 Anne c 19. 

[a] Beason for mle«— (1) "I was 
at first in favour of the Plaintiff's 
view; but on looking at the Copy- 
right Act (5 & 6 Vict. c. 45). I find 
that the definition given of copy- 
right is 'the sole and exclusive lib- 
erty of printing or otherwise multi- 
plying copies:' and unless there is 
some stipulation to the contrary in 
the conditions of sale, the vendor of 
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as well as to print, such sales would be illegal unless 
the right to make them is reserved or given in the 
contract either expressly or by implication.®* 

Warranty of copyright. Whether the law will 
imply a warranty of title on the sale of a copyright 
seems doubtful, but an assignor may bind himself 
by an express warranty.®'' 

[i 253] G. Mortgages. Copyrights may be mort- 
gaged by an instrument in writing signed by the 
proprietor of the copyright.®® The recording of such 
mortgages is not specifically provided for, although 
doubtless they should be recorded as in the case of 
assignments.®^ 

[i 254] D. Beauest and Intestate Succession. 
Copyrights may be bequeathed by will,®® including 
the renewal term.®® In the absence of a will copy- 



rights pass to the persoinal representative like other 
personal property;^ but the right to the renewal 
does not pass to an administrator.®^ 

[$ 255] £. Attachment, Execution, Bankruptcy, 
and Creditors' Bill. A copyright is not subject to 
seizure or sale on execution or attachment,^^ and if 
the plate or physical means of reproduction is so 
seized and sold, the purchaser may not use it for 
the purpose of multiplying copies.®® A copjrright 
may be reached and subjected to its owner's debts 
by means of a creditors' bill,®* but the court would 
be compelled to decree and enforce a transfer in 
the mode provided by statute.®* A bankrupt 's copy- 
rights pass to his trustee in bankruptcy,®® except 
where such copyrights are held by the bankrupt 
not as absolute owner but under a mere nonassign- 



a copyrigrht may print any number 
of copies up to the time of the sale, 
and retain and sell such copies after 
disposing of the copyright." Per 
James, V. C. in Taylor v. Pillow, L. 
R, 7 Eq. 418. 420. (2) "The Copy- 
right Acts were directed against un- 
lawful printing . . . and when, 
as in this case, the deft, had ac- 
quired the right of lawfully printing 
tne work, he was at liberty to sell 
any time what he had so printed." 
Per Wood, V. C. in Howitt v. Hall, 
6 L. T. Rep. N. S. 848. 850. (3) 
These decisions proceed on a very 
narrow view of copyright, and their 
soundness may well be questioned. 
Drone Copyright p 842. 

84. Drone Copyright p 339. 

85. Sims V. Marryat, 17 Q. B. 281, 
79 ECL 281, 117 Reprint 1287. 

86. Act March 4. 1909 (35 U. S. 
St. at L. 1076 c 320 S 42); In re Jude's 
Musical Compositions, [1907] 1 Ch. 
651. 

[a] Th* prior statute contained 
no such express authority to mort- 
gage, but speaks of mortgagees of 
copyrights in connection with the re- 
cording of assignments. U. S. Rev. 
St. J 4955. 

87. See Act March 4. 1909 (35 U. 
S. St. at L. 1075 c 320 S 44). and 
supra § 250. 

88. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 § 42); Willis v. 
Curtois. 1 Beav. 189, 17 EngCh 189. 
48 Reprint 911 (where it was held 
that a bequest of "all my books" In- 
cluded valuable manuscript notes 
left by the testator). 

89. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 9§ 23. 24). 

•0. Copyright Act, 1842 (5 & 6 
6 Vict, c 45 § 25V. Latour v. Bland. 
2 Stark. 882, 3 ECI> 455; 8 Halsbury 
U E3ng. p 140. 

91. See supra { 239. 

92. Stevens v. Gladding, 17 How. 
(U. S.) 447, 15 L. ed. 165; Stephens 
V. Cady, 14 How. (U. S.) 528, 14 L.. 
ed. 628; Cooner v. Gunn. 4 B. Mon. 
(Kv.) 694; Dart v. Woodhouse, 40 
Mich. 399, 29 AmR 544. 

93. Stevens v. Gladding, 17 How. 
<TJ. S.) 447, 16 Lr. ed. 155; Stephens 
V. Cady, 14 How. (U. S.) 528, 14 L. 
ed. 528; Patterson v. J. S. Ogllvie 
Pub. Co.. 119 Fed. 451. 

[a] Season for mle. — "The manu- 
facture of stereotype plates is an 
established business, and the owner- 
ship of the plates of a book under 
copyright may be, and doubtless in 
practice is. separated from the own- 
ership of the copyright. If an exe- 
cution against a stereotype founder 
were levied on such plates, which he 
had made for an autnor and not de- 
livered, the title to those plates 
would be passed by the erecution 
sale, and the purchaser might sell 
them, but clearly he could not print 
and publish the book for which they 
were made. The right to print and 
publish is therefore not necessarily 
annexed to the plate, nor parcel of 
It. . . . The sale of a copper- 
plate passes the rieht to such lawful 
use thereof as the purchaser can 



make, by reason of the ownership of 
the thing he has bought; but not the 
right to a use thereof, by reason of 
the ownership of something else 
which he has not bougrht, and which 
belongs to a third person. If he has 
not acquired a press, or paper, or ink, 
he cannot use his plate for printing, 
because each of these kinds of prop- 
erty is necessary to enable him to 
ufie it for that purpose. So. if he 
has not acquired the right to print 
the map, he cannot use his plate for 
that purpose, because he has not 
made himself the owner of some- 
thing as necessary to printing as 
paper and ink, or as clearly a dis- 
tinct species of property as either 
of those articles. He may make any 
other use of the plate of which it is 
susceptible. He may keep It till the 
limited time, during which the ex- 
clusive right exists, shall have ex- 
pired, and then use It to print maps. 
He may sell it to another, who has 
the right to print and publish, but he 
can no more use that right of prop- 
erty than he can use a press or 
paper, which belongs to a third per- 
son." Stevens v. Gladding, 17 How. 
(U. S.) 447, 452, 15 L. ed. 155. 

94. Stevens v. Gladding, 17 How. 
(U. S.) 447. 16 L. ed. 165; Stephens 
V. Cady, 14 How. (U. S.) 528, 14 L. 
ed. 528. But see Cooper v. Gunn. 4 
B. Mon. (Ky.) 594, 596 (where the 
court said: "But although an au- 
thor who has obtained a copyright 
for his book, according to the acts of 
Congress on the subject, cannot, as 
we suppose, be deprived, against his 
will, and in favor of any of his cred- 
itors, of any of the rights secured 
to him by said acts, we are of opin- 
ion that this protection does not ex- 
tend. aAd was not intended to extend 
to the proceeds of the sale of the 
copyright, whether existing in his 
own hands, in the shape of visible 
property or ehoses In action, or held 
by another for his use. The credit- 
ors of an author cannot compel him 
to write or to publish a book for 
which he has obtained a copyright, 
or to give up the manuscript, nor 
can they compel him to sell his 
right of printing and publishing or 
of selling his books. And possibly 
they cannot, against his will, seise 
and sell the books themselves, the 
exclusive right of vending which is, 
in terms, vested in him by the act 
of (Congress, But when, by volun- 
tary sale, he has converted this 
privileged property into property of 
a different sort, we do not perceive 
that the security of the privilege in- 
tended to be conferred on authors 
requires that this other property 
should also be privileged, in conse- 
quence of the manner in which it 
has been acquired. If it were so. 
then the same principle would ex- 
tend the privilege to all of his prop- 
erty which could be traced, no mat- 
ter through how many oonversions, 
up to the original privileged source; 
ard his speculations, an well as his 
writings, might be made to partake 
of the privilege"). 



Creditors' bULi see generally Cred- 
itors' Suits [12 CJyc ll. 

96. Stephens v. Cady, 14 How. (TJ. 
S.) 628, 14 Ll. ed. 628. See Pacific 
Bank v. Robinson, 57 Cal. 620, 40 AmR 
120; Barnes v. Morgan, 3 Hun 
(N. Y.) 703 (both cases applying th« 
dictum in Stephens v. Cady. supra, 
so as to subject a jtatent to the 
claims of creditors). 

[a] Beasoa for mla.— -"No doubt 
the property may be reached by a 
creditor's bill, and be applied to the 
payment of the debts of the author. 
the same as stock of the debtor is 
reached and applied, the court com- 
pelling a transfer and sale of the 
stock for the benefit of the creditors. 
Hadden v. Spader, 20 Johns. (N. T.) 
654; Edmeston v. Lyde, 1 Paige (N. 
Y.) 637: Spader v. Davis, 6 Johna 
Ch. (N. Y.) 280- M'Dermutt v. 
Strong, 4 Johns. Ch. (N. Y.) 687. 
But in the case of such remedy, we 
suppose, it would be necessary for 
the court to compel a transfer to 
the purchaser, in conformity with 
the requirements of the oop3nrlght 
act, in order to invest htm with a 
complete title to the property. The 
first section of that act provides, 
that the author of any map. chart, 

feo., his executors, administrators, or 
egal assigns, shall have the sole 
right of printing, publishing, and 
vending the same^ during the period 
for which the copy-right nas been se- 
cured. And the seventh section for- 
bids any person from printing, pub- 
lishing, or selling the map or chart, 
under heavy penalties, without the 
consent of the proprietor of the 
copy-right, first ootalned in writing, 
signed in the presence of two cred- 
ible witnesses. Act of Congress, 
Feb. 8. 1881. An assignment, there- 
fore, that would vest the assignee 
with the property of the copy-right, 
according to the act of Congress, 
must be In writing, and signed in the 
presence of two witnesses, and it 
may, I think, well be doubted 
whether a transfer even by a sale, 
under a decree of a court of chan- 
cery, would pass the title so as to 
protect the purchaser, unless by a 
conveyance In conformity with this 
requirement. Bloxam v. Blsee. $ B. 
& C. 169, 18 ECL. 88, 108 Reprint 415. 
1 C. & P. 658. 12 ECL. 320.'^ Steph- 
ens V. Cady. 14 How. (U. S.) 628, 631. 
14 L. ed. 528. 

96. In re Howley-Dresser 0>., 1S2 
Fed. 1002; Mawman v. Tegg. 2 Russ. 
385, 3 EngCh 885, 88 Reprint 380. 

[a] OlAlm by anthor for royals 
ties. — An author sold the absolute 
copyright in a book to a publisher in 
consideration of th« payment of cer- 
tain royalties. The publisher be- 
came bankrupt and the trustee » 
bankruptcy carried on the businws 
for some time. The authbr claimea 
to be paid in full his proportion of 
the royalties received by the trustee 
In bankruptcy in respect of sales oi 
the book since the bankruptcy. But 
it was held that he wlis only entitled 
to prove for damages for breach or 
contract in not paying the royaltie* 
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* able pnbtiflhing ammgeineBt.'^ Boyalties due to an 
author, or to become due on a future aeeonnting, 
under a publiehisg oontraet may be reached by a 
ereditors' bill.^* 

[i 256] F. Uctnaea— 1. In CkmsraL The 
nature of a license has been indicated in dis- 
tini^iishing^ a license from an assignment.^ A 
license to use a copyrighted work may be given by 
the owner of the cop3nnght.^ . In such case the 
legal title remains in the proprietor; and a benefi- 
eial interest, to the extent which is agreed on, vesits 
in the other party who has acquired an equitable 
right in the copyright and who may be properly 
styled ''an assignee of an equitable interest.'' ' 

[{ 257] 2. Writing and Signing. Under a 
Btatate which merely requires an assignment of 
eop3night to be in writing, a license to print and 
publish or otherwise use a copyrighted work may be 
l^ven by parol.' The act of 1909 makes no ex- 
press provision on the subject of licenses.^ Under 
phor statutes a license was required to be "in 
wiitiiigy signed in presence of two or more wit- 
nesses/' to protect the licensee from liability for 
the statutory penalties,'^ except in the case of dra- 
matic or musical compositions, which could be per- 



formed or represented by a licensee, although the 
consent of the proprietor or his heirs or assigns 
was not evidenced by writing.* A part owner of a 
copyright could not authorize the publication of the 
copyrighted work by a stranger except in writing, 
as required by the statute.^ 

In England, under the act of 1911, a license, 
to be valid, must be in writing signed by the owner 
of the right or by his duly authorised agent.* Under 
former statutes also the consent in writing of the 
owner was necessary to the validity of a license.* 
But a parol license followed by acquiescence 
afforded the licensee a defense to a bill in equity 
for an injunction and an accounting.^* 

In Oanada, to afford a strict l^^al defense, a 
license must be in writing/^ but an oral license 
will defeat a bill in equity for an injunction.^ 

[$ 258] 3. Assignability of LicMiaea. Where 
considerations of personal trust and confidence enter 
into a license contract, the rights of the licensee 
thereunder are not assignable.^ This is generally 
true of ordinary publishing agreements which are 
deemed to involve the personality of the publisher/* 
even where such publisher is a corporation,^* or a 
limited liability company.^* But this rule does not 



tad could not claim for payment of 
the royalties In full. Ex p. Deeping. 
[1907] 2-K- B. 88. 4 BRC 507. 

•T. In re Howley-Dresser Co., 132 
Fed. 1002; In re D. H. McBride, 138 
Fed. 2R5; Reade v. Bentley. 8 Kay 
t J. 271. 69 Reprint 1110. 4 Kay & J. 
W6. 70 Reprint 273; Stevens ▼. Ben- 
Btng. 1 Kay ft J. 168. 69 Reprint 414 
[aff 6 De Q. M. & O. 223, 55 BngCh 
175. 43 RepHnt 1218]; Griffith v. 
Tower Pub. Co.. [1897] 1 Ch. 21; 
Lucas v. Moncrleft. 21 T. L. R. 683. 

'*The question always is in such 
cases whether the agreement is 
merely an arrangement to publish 
under the copyright or an actual 
transfer of the copyright.'* Per Holt. 
J., in In re Howley-Dresser Co.. 188 
Fed. 1002. 1003. 

"The precise question was con- 
sidered In Sngland by Sterling, J.. 
In the recent case of Grlf&th v. Tower 
Pub. Co.. [1897] 1 Ch. 21. where, 
after reviewing the authorities, the 
learned Justice held it clear that an 
agreement between author and pub- 
lisher was of a personal nature, and 
that the benefit of it was not assign- 
able by a receiver in bankruptcy. 
An injunction was granted against 
the receiver, who was threatening to 
sell all of his rights under the agree- 
ment between the author and the 
bankrupt publisher, to another pub- 
lishing house. The same suggestion 
was made in that case as In this, 
▼is., that the receiver was only sell- 
ing the right, title and Interest of the 
bankrupt, and that only the pur- 
chaser was affected by the claim of 
non-assignabillty. But the learned 
Justice disposed of the suggestion in 
the following words: 'It is true that 
any assignment of the agreement 
might be inoperative: but still, it 
inight give rise to disputes between 
the plaintiff and persons who might 
seek to avail themselves of the posi- 
tion of assignees.' That such dis- 
putes do arise Is evident from the de- 
cision in the leading English case of 
Stevens v. Bennlng. 1 Kay ft J. 168. 
••Reprint 414 {aff 6 De O, M. & O. 
221, 66 EngCh 175, 43 Reprint 1218), 
Where the purchasers of the oopy- 
nghts at an assignment sale sought 
Jo restrain the author from publish- 
ing the same work through another 
gibllsher. This case, together with 
Hole V. Bradbury, 12 Ch. D. 886. and 
geade v. Bentley, 4 Kay & J. 666, 70 
Reprint 278. are additional author- 
ities for the conclusions I have 
cached in this matter." In re Mc- 
Brlde, 132 Fed. 285. 288. 
_]>] BeclamattoA of copyriglLt^— 
T*e title to the copyrights being in 



the trustee, bj operation of law, the 
trustee should oe authorised and 
directed to assign said copyrlsrhts to 
the claimant, B. Ellen Burke, by 
proper Instruments of assignment. ' 
In re McBrlde. 182 Fed. 285. 289. 

•8. Cooper v. Qunn, 4 B. Mon. 
(Ky.) 594; tiord ▼. Harte, 118 Mass. 
271. 

99. See supra | 248. 

1. Press Pub. Co. v. Monroe. 78 
Fed. 196, 19 CCA 489. 51 LRA 358 
[app dism 164 U. S. 105. 17 SCt 40. 
41 X#. ed. 8671; Black v. Henry Q. 
Allen Co.. 42 Fed. 618. 9 LRA 488; 
Davis ▼. Vories. 141 Mo. 284. 48 SW 
707. 

[a] Thm part owa«r of • Onnuirtto 
enteitalaineat cannot grant a license 
for its representation without the 
consent of all the other owners. 
Powell V. Head. 12 Ch. D. 686. 

fl. Black V. Henry Q. Allen Co., 42 
Fed. 618, 621. 9 LRA 438; Davis ▼. 
Vories. 141 Mo. 234, 42 SW 707; 
Power V. Walker, 4 Campb. 8; W. 
Marshall St Co.. Ltd. v. A. H. Bull, 
Ltd., 85 L. T. Rep. N. S. 77. 

8. Power v. Walker. 4 Campb. 8. 

4. Act March 4. 1909 (85 U. S. St. 
at L. 1075). 

[a1 The only referenoe to licenses 
in the entire act Is in reference to 
the use of devices for the mechanical 
reproduction of music. Act March 4. 
1909 (85 U. S. St. at L. 1075 c 320 
f 1 (e)). 

0. tJ. S. Rev. St. I 4964. as 
amended by Act March 3, 1891 (26 
U. S. St. at L. 1109); U. S. Rev. St. 
I 4965. as amended by Act March 8, 
1891 (26 U. S. St. at L. 1109); Press 
Pub. Co. V. Falk. 59 Fed. 824. See 
Parton v. Prang, 18 F. Cas. No. 10.784, 
3 Cliff. 537 (holding that this re- 
quirement of the statute did not 
apply to consent to publication of 
an uncopyrlghted picture, which is 
not a manuscript within the statute). 

la] Oral syldeiioe of » writtea 
license* which was not produced and 
not satisfactorily accounted for, to 
use copyrighted matter, can be dis- 
regarded In a suit for infringement, 
where the complainant, who was the 
alleged licensor, waa not the owner 
of the copyright at the date the 
license was claimed to have been 

given, cmd its right to give such 
'cense was not explained. His- 
torical Pub. Co. y. Jones Pub. Co.» 
281 Fed. 638, lU CCA 624. 

6. U. S. Rev. St. 9 4966, as 
amended by 29 U. S. St. at L. 481. 

7. Press Pub. Co. v. Falk, 69 Fed. 
824 

& St. 1 A 2 Geo. V c 46 f 5 (2). 
&l(0— — tmpitofl ttam waXm ot 9la9a 



or Vloek for prlatlair see supra {67. 

9. St. 25 A 26 Vict, c 68 | 8; 5 ft 6 
Vict, c 45 I 15; 8 A 4 Wm. IV c 16; 
64 Geo. Ill c 166; 8 Anne c 19; Eaton 
V. Lake, 20 Q. B. D. 878: Cooper v. 
Stephens. [18951 1 C:h. 5(7; Hole v. 
Bradbury, 12 Cn. D. 886; Morton t. 
Copeland.' 16 C. B. 517. 81 ECL 617. 
189 Reprint 86; Davidson y. Bohn. 6 
C. B. 456. 60 ECL 456, 136 Reprint 
1827; Jefferys v. Boosey, 4 H. L. Cas. 
815. 10 Reprint 681; Power v. Walker, 
8 M. A S. 7, 106 Reprint 614; Strahan 
V. Graham, 17 L. T. Rep. N. S. 457; 
Edwards v. Cotton. 19 T. L. R. 84. 

10. Rundell v. Murray, 1 Jac. 811. 
4 EngCh 311, 87 Reprint 868; Piatt v. 
Button, 19 Yes. Jr. 447, 84 Reprint 
583. 

11. Rev. St. (1906) c 70 f 17; Allen 
V. Lyon, 6 Ont. 615. 

ISL Allen v. Lyon, 6 Ont 615. 

13. See cases infra note 14. See 
also generally Assignments SI 46, 47. 

14b In re Howley-Dresser Co., 132 
Fed. 1002; In re McBride, 132 Fed. 
285; Pulte v. Derby, 20 F. Cas. No. 
11,465, 5 McLean 828: Wooster v. 
Crane. 78 N. J. Eq. 22, 66 A 1098; 
Griffith v. Tower Pub. Co.. Ltd., 
[1897] 1 Ch. 21 (limited company); 
Hole v. Bradbury, 12 Ch. D. 886; 
Stevens v. Benning, 6 X>e G. M. ft G. 
223, 55 EngCh 175. 48 Reprint 1218: 
Reade v. Bentley, 4 Kay ft J. 666, 70 
Reprint 273; Reade v. Bentley, 3 
Kay ft J. 271. 69 Reprint 1110; 
Stevens v. Benning, i Kay ft J. 168, 
69 Reprint 414 [aff 6 De G. M. ft G. 
223. 56 EngCh 175. 43 Reprint 1218]; 
Gibson v. Carru there, 8 M. ft W. 381. 
151 Reprint 1061 (where it was said 
that the death or bankruptcy of a 
publisher will terminate a publishing 
agreement); Lucas v. Moncriefl. 21 
T. L. R. 683. 

[a] ▲ half-proflt agreement oaa« 
aci be asstgaed by a publisher's firm 
to a firm which has succeeded to 
their business, but which contains 
none of the partners of the OFiginal 
firm. Hole v. Bradbury. 12 Ch. D. 
886. 

11. In re McBrld& 132 Fed. 285; 
Wooster v. Crane, 78 N. J. Eq. 22, 
66 A 1093. 

[a] Beocffaalsed ooiponttoiu— A 
publishing contract with a corpora- 
tion cannot be assigned to a corpora- 
tion formed under the laws or an- 
other state, although composed of 
practically the same personneL 
Wooster v. Crane, 73 N. J. Eq. 22. 66 
A 1098. 

19. Grlfllth V. Tower Pub. Co., 
Ltd., [1897] 1 Ch. 21. 

[a] aeasoa for nil9b— '*An author 
may have confidence in a limited 
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apply where there is an absolute and unqnalified 
asaignment of the copyright to the publisher.^^ But 
there may be agreements which are technically 
licenses under which the rights g^nted are assign- 
able,^^ as where an intent appears to g^^ant 
absolutely particular rights and privileges under 
the copyright without regard to the personality of 
the licensee.^' 
[i 259] 4. Gonatmction and Operation of 



license Oontaracto. The general rules govennng the 
construction and operation of contracts apply gen- 
erally to copyright license contracts.^ The terms 
of the license contract and the intent of the parties 
are the paramount considerations.^^ Licenses may 
be limited or unlimited as to editions, duration, 
or extent;^ they may be revocable or irrevocable 
during an ascertained period; ^ and may or may not 
be exclusive.^ Any limitations or conditions whieh 



company as well as In an individual 

gubllsher. A limited company may 
ave a reputation for producing 
books in good style and attractive 
form, and an author selecting such a 
company as his publisher may do so 
in the reasonable expectation that the 
company, although its members and 
its officers may fluctuate, may never- 
theless consider itself under an obli- 
gation to maintain its reputation." 
Griffith V. Tower Pub. Co.. Ltd., 
[1897] 1 Ch. 21, 24. 

17. In re Howley-Dresser Co.. 132 
Fed. 1002. 

18. See generally Assignments if 
9, 46. 

19. See cases supra | 247 (many 
of which treat such licenses as valid 
partial assignments from which the 
text proposition would follow). 

20. See generally Contracts §§ 481- 
492. And see Holt v. Silver. 169 Mass. 
436, 48 NE 837 (construction of pub- 
lishing contract): Bowden v. Amal- 
gamated Pictorials, [1911] 1 CTh. 886 
(offer and acceptance necessary to 
conclude license contract). 

21. Mills. Inc. V. Standard Music 
Roll Co.. 223 Fed. 849; Maxwell v. 
Faust Co., 90 Misc. 702, 164 iNYS 224; 
Strahan v. Graham, 17 L. T. Rep. N. 
S. 467 [afl 16 L.. T. Rep. N. S. 87]. 

[a] ^Serial rlglLts."— "The words 
'serial rights' have, as plaintiff al- 
leges (and this allegation must be 
accepted for the purposes of this 
motion), a definite meaning among 
publishers, and are understood to 
comprehend all publishing rights, in- 
cluding magazine and newspaper pub- 
lishing rights, and excepting only 
book, dramatic, and moving picture 
scenario rights." New Fiction Pub. 
Co. V. Star Co., 220 Fed. 994. 996. 

[b] The term ''played la stook" 
Is a term having a technical meaning 
In the trade, referring to a play pro- 
duced by some company other tnan 
the owner under a license, on the 
customary commission of ten per 
cent of the gross receipts. Fitch v. 
Shubert Theatrical Co., 174 App. Div. 
229, 160 NTS 1066. 

[c] mstake of fact^— Where a con- 
tract for royalties for licensing plays 
to be played in stock was made under 
a mistake of fact, a court of equity 
would give plaintiff some relief, 
either on that ground or on ground 
of constructive fraud. Fitch v. Shu- 
bert Theatrical Co., 174 App. Div. 229, 
160 NTS 1066. 

[d] Zdability for agreed compen^ 
MMioiL.>— The fact that a licensee of 
the right to perform musical com- 
positions had given no performances 
for profit did not relieve him from 
his liability for the agreed monthly 
compensation. Maxwell v. Faust Co., 
90 Misc. 702. 164 NTS 224. 

ad. Hudson V. Patten, 1 Root 
(Conn.) 133; In re Jude's Musical 
Compositions, [19071 1 Ch. 651 (serial 
or volume puDlication): Griffith v. 
Tower Pub. Co., Ltd.. [1897] 1 Ch. 21 
(serial or volume publication); Reade 
V. Bentley, 4 Kay & J. 666, 70 -Re- 
print 273; Duck v. Mayen, 8 T. L. R. 
839 (performing license). 

[a] Xeanluff of •'odlti<Mi.''-*"An 
•edition' of a work is the putting of 
it forth before the public, and if this 
be done in batches at successive 
periods, each successive batch is a 
new edition; and the question 
whether the Individual copies have 
been printed by means of moveable 
type or by stereotype does not seem 



to me to be material. If moveable 
type is used, the type having been 
broken up, the new edition is pre- 
pared by setting up the tvpe afresh, 
printing afresh, advertising afresh, 
and repeating all the other necessary 
steps to obtain a new circulation of 
the work. In that case the contem- 
plated break between the two edi- 
tions is more complete, because until 
the type is again set up, nothing 
'further can be done. But I appre- 
hend it makes no substantial differ- 
ence as regards the meaning of th% 
term 'edition.' whether the new 
'thousand' have been printed by a 
re-setting of moveable type, or by 
stereotype, or whether they have 
been printed at the same time with 
the former thousand, or subsequently. 
A new 'edition' is published when- 
ever, having In his storehouse a cer- 
tain number of copies, the publisher 
Issues a fresh batch of them to the 
public. This, according to the prac-> 
tice of the trade, is done, as is well 
known, periodically. And if. alter 
printing 20,000 copies, a publisher 
should think It expedient, for the 
purpose of keeping up the price of 
the work, to issue them In batches of 
a thousand at a time, keeping the 
rest under lock and key, each suc- 
cessive issue would be a new 'edi- 
tion* In every sense of the word." 
Reade v. Bentley, 4 Kay & J. 656. 
667, 70 Reprint 278 (this was said 
in answer to the contention that 
when a work has once been stereo- 
typed the term "edition" is no longer 
applicable, and that when a work Is 
published In what are called "thou- 
sands J' twenty thousand or thirty 
thousand being circulated, each thou- 
sand could not properly be called an 
edition). 

[b] Sn'bseqneat aditioiui. — The au- 
thor pf an article, who has licensed 
its use in some general book contain- 
ing articles of a like character, such 
for Instance as an encyclopedia, 
fairly and reasonably intends, in the 
absence of some explicit declaration 
to the contrary, that future editions 
of the book containing the article 
may be issued, and also that such 
future editions may be characterized 
by omissions or additions of other 
articles, or changes in the other 
articles within fair limits, if such 
changes are not inconsistent with the 
general tenor of the original work. 
Per Grosscup, D. J., in Gabriel v. Mc- 
Cabe, 74 Fed. 743 (where defendant 
had been, by the owner of the copy- 
right, licensed to publish a song in 
a certain collection, which he. did; 
later on defendant published the song 
in an abridged and also in an en- 
larged edition of the original collec- 
tion, and in neither the abridged nor 
the enlarged work was there any 
change In the print of the music or 
the words of the copyrighted song, 
nor was there any change in the 
music and words of the other songs, 
except that in the abridgment cer- 
tain songs were omitted; and it was 
held that defendant was by virtue 
of his license entitled to make the 
republications com>p1ained of). 

[c] Bestrloted ium of annotatloiui. 
—Under an agreement between the 
holder of the legal title to copyrights 
and the editor of a new edition that 
the former should make no use of 
the notes In the new edition without 
the written consent of the editor, and 
that he should be given the right to 



make any use of the same that he 
might see fit. it was held that neither 
the holder of the le^al title nor any 
one claiming under her had the right 
to use such notes without the re- 
quired consent of the editor. Law- 
rence V. Dana« 16 F. Cas. No. 8.1S6, 
4 Cliff. 1. 

28. Holt v. Silver, 169 Mass. 486. 
48 NE 837; Reade v. Bentley. 4 Kay 
& J. 666. 70 Reprint 273. 

[a] Wlier* no tlma is ftztd, a 
license is revocable. London Print- 
Ing, etc.. Alliance v. Cox, £1891] 3 Ch. 
291; Warne v. Routledge. L. R. 18 Eq. 
497; Reade v. Bentley, 3 Kay & J. 
271. 69 Reprint 1110. 

[b] ▲ profit tfiaxlar •gnmniui 
between the author and publisher, hj 
which the publisher assumed the ex- 
pense and risk, confers a license 
which the author may revoke after 
the publication of a given edition, 
notwithstanding the publisher haa 
made stereotyped plates of the work. 
Reade v. Bentley, 4 Kay & J. 666, 70 
Reprint 273. 

84. Baldwin v. Baird. 26 Fed. 291; 
Pulte V. Derby, 20 F. Cas. No. 11,485, 
6 McLean 328: Willis v. Tibbals. 83 
N. Y. Super. 2z0; Heap v. Hartley, 42 
Ch. D. 461; Warne v. Routledge. L. R 
18 Eq. 497. 

[a] Boyaltj oontraets. — (1) Where 
an authoress entered into a verbal 
agreement with a publisher that he 
should publish a work at his own ex- 
pense and pay her a royalty, and the 
work was accordingly published, but 
before all the copies were sold she 
arranged with another publisher to 
bring out a second edition of her 
work, it was held that no agreement 
could be implied on the part of the 
authoress not to bring out a new 
edition until all the first edition was 
sold, and that a suit against her and 
the second publisher to restrain such 
publication could not be sustained. 
There may. however, be an express 
agreement giving the licensee an ex- 
clusive right during a definite period. 
Warne v. Routledge, L. R. 18 Eg. 497. 
(2) In the absence of an established 
usage a contract whereby a publisher 
agrees to publish a copyrighted work 
and to pay the author a fixed sum for 
each copy published does not give 
an exclusive right of putolicauon. 
Willis V. Tibbals, 83 N. Y. Super. 220. 
(8) An author of a work In manu- 
script contracted with a publisher in 
writing, but not under seal, or at- 
testation, or acknowledgment, that 
he might publish a first edition of 
one thousand copies paying the 
author fifteen cents for each copy 
sold; and if a second edition should 
be called for the author would revise 
and correct thie first edition and the 
publisher would stereotype it and 
might print as many copies as he 
could sell, paving the author twenty 
cents for each copy sold. The pub- 
lisher took out a copyright in his 
own name, with the knowledge and 
consent of the author, and, the first 
edition being exhausted, stereotyped 
the corrected manuscript of the 
second edition, but only printed one 
thousand five hundred copies of the 
first impression, and when these were 
sold proceeded to print more called a 
third edition, accounting to the au- 
thor according to the contract. He 
then sold the plates to a publisher 
in another state to account to him- 
self on the same terms. The author 
thereupon revised a third edition and 
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the parties see fit to insert will be binding and may 
be enforced," ezeept where they are contrary to 
public policy, or iu violati<Hi of law.^ Time of 
performance by the licensee may be of the essence, 
whether expressly made so or not,^ as in the ease 
of a license to produce a photoplay on a royalty 
basis.*^ A license to dramatize a nondramatic work 
may include the right to do so by means of a 
motion picture photoplay as well as in the ordinary 



form of a spoken drama, if such is the intent.^ 
But the circumstances and the language used in the 
license agreement may exclude the right to produce 
the work as a photoplay.^ A license to use a. 
musical composition in the manufacture of sound 
records for use in mechanical reproduction is limited 
to the music alone, so that printing and distributing 
the words is an infringement.^^ A license to re- 
produce engravings or other pictures as illustrations 



caused it to be stereotyped and 
printed, and took out a copyright In 
his own name, and then Bought an in- 
junction against the pOblishers who 
filed their cross bills against him 
praying an injunction. It was held 
that the author had no right to print 
an edition for himself and take out 
a copyright so long as his licensee 
complied with his contract. Pulte v. 
Derby. 20 F. Cas. No. 11.466, 5 Mc- 
Lean 328. 

[b] BxelnstTa Ucmui* utU sala 
of whole oditloiu-^By an agreement 
between the author and a bookseller, 
after reciting that the author had 
prepared a new edition of one of his 
works and that the bookseller was 
desirous of purchasing it, it was 
agreed that a named printer should 
print two thousand five hundred 
copies of the work of a certain type 
and style at the sole cost of the 
bookseller, and that the latter should 
pay to the author, for the said edi- 
tion, a certain sum by installments, 
the first to be paid as soon as the 
edition was ready for publication, the 
work to be divided into three vol- 
umes and to be sold to the public at 
a specified sum. It was held that 
the bookseller was not merely a pur- 
chaser of the two thousand nve hun- 
dred copies of the work, but was in 
equity a licensee to* the extent that 
he was to be the sole publisher of it 
* until the whole edition, consisting of 
two thousand five hundred copies, 
should be sold. Sweet v. Cater, 11 
Sim. 572. S4 BngCh 672. 59 Reprint 
994. 

[c1 Bzelnstve rlgbts la ddflaed 
taKmory^— By contract between the 
owner of a copyright and a firm of 

Eublishers, the territory was divided 
y specified boundaries between 
them, and the latter were given the 
exclusive privilege of printing and 
manufacturing, and were bound to 
furnish the author at cost price with 
such copies as he might need to sup- 
ply the territory allotted to him. A 
dispute arose as to what was a fair 
cost price, and the publishers refused 
to supply the copies required. The 
owner of the copyright proceeded to 
reprint the work and to sell it in the 
territory of complainants as well as 
in his own. It was held that the 
breach of contract by complainants 
did not Justify the owner of the 
copyright in assuming that the con- 
tract was canceled. His proper rem- 
edy was an action for damages. 
Baldwin v. Baird, 25 Fed. 293. 

[d] BxoliudTe Uceiis* to perform. 
—where a copyrighted play was con- 
veyed on the condition, among 
others, that the transferee should 
perform such play at least fifty 
times within one year from the date 
of the agreement, the transferee is 
entitled to an injunction restraining 
the transferors from assigning the 
right to a third person, although the 
transferee has not produced the play 
and has refused to produce it in con- 
nection with a certain other actor, 
where time still remains within 
which the transferee may produce 
the pla y the requisite number of 
times, widmer v. Greene, 56 HowPr 
(N. Y.) 91. 

„,a6. Bobbs-Merrill Co. v. Universal 
Film Mfg. Co., 160 NTS 37; London 
Printing, etc.. Alliance v. Cox, ri891] 
3 Ch. 291 (of license to print in 
monochrome). 

tt. See infra g 260. 
^ Illegal oontraots see generally Con- 
^cts gf 839-480; Monopolies [27 
Cyc 888]. 



a?- Bobbs-Merrill Co. v. Universal 
Film Mfg. Co.. 160 NTS 87. 

88b Bobbs-Merrill Co. v. Universal 
Film Mfg. Co., 160 NTS 87. 

[a] Bula asplied. — Where a con- 
tract providea for sale of right to 
produce photoplays, defendant agree- 
ing to produce them within nine 
months, time was of the essence, and 
failure to produce within that time. 
or to make additional payment for an 
extension, was a breach justifying 
plaintiff in declaring contract at an 
end. Bobbs-Merrill Co. v. Universal 
Film Mfg. Co., 160 NTS 37, 89 (where 
the court said: "Although time is 
not by the terms of the contract in 
this case made of the essence there- 
of, it is manifestly so from the very 
subject-matter of the agreement 
Plain tifTs royalties depend upon the 
production of the plays, and the 
longer their production is delayed the 
less in point of substance will be the 

SlaintifTs returns. The situation 
isclosed has thus, to my mind, none 
of the elements of that forfeiture' 
which equity abhors, but partakes 
rather of the nature of defendant's 
determination to expropriate plain- 
tiff's property and retain It without 
compensation. Indeed, defendant's 
complaint that plaintiff refuses to 
grant an extension of time without 
an additional payment Indicates that 
plaintiff is not insisting on a forfei- 
ture. Defendant's refusal to meet 
this apparently reasonable request 
shows that it is not even willing to 
do that which is equitable or fair to 
protect Its interests in the agree- 
ment"). 

89. Harper v. Klaw, 232 Fed. 609. 
[a] znustratloiL.— '*If by the 
agreement of 1899 the defendants 
had been granted the exclusive right 
of dramatizing Ben Hur, or produc- 
ing any play or plays that might be 
made out of Ben Hur, there would be 
no doubt at all as to their right to 
make a 'movie play,' as well as the 
kind of play that has heretofore 
been produced." Harper v. Klaw, 
232 Fed. 609. 612. 

30. Harper v. Klaw. 232 Fed. 609; 
Klein v. Beach, 232 Fed. 240 [aff 239 
Fed. 108. 151 CCA 282]. See Froh- 
man v. Fitch, 164 App. Dlv. 231, 149 
NYS 633 (license under common-law 
dramatic right). 

[a] DramatlBattoA as inolnOJiig 
motioa pictnreB. — (l) "The right to 
dramatize a novel for presentation 
on the stage does not necessarily 
carry with it all the motion picture 
rights. There is nothing in the re- 
ported cases to lead to any other 
conclusion. In the Kalem Case 
[Kalem Co. v. Harper. 222 U. S. 
55. 32 set 20. 56 L. ed. 92, Ann 
Casl913A 1285 (aff 169 Fed. 61, 
94 CCA 429)1. a contract was not 
being construed, but the court was 
dealing with the question as to 
whether one without autnority could 
appropriate the essential features of 
a copyrighted work and produce them 
in a motion picture. The court held 
that such a production was drama- 
tized within the meaning of the stat- 
ute. No one now questions that the 
moving picture may show a dramati- 
zation, and in the case at bar the pre- 
sentation on the screen is a dramati- 
zation- but we are not dealing with 
definitions, but with the intent of the 
parties. In Frohman -v. Fitch. 164 
App. Dlv. 232. 149 NTS 633. Fitch, 
who had agreed to write and deliver 
a play, had sold his original work 
to Frohman under a broad grant 
which clearly comprehended the 



ownership of Fitch's work by Froh- 
man for all purposes. The language 
there was: 

'Whereas, the said party of the 
first part [Fitch] agrees to write and 
deliver a play on or before January 
1, 1901; and, 

'Whereas, the said party of the 
second part [ Frohman j desires the 
exclusive right to produce or to have 

Sroduced the said play In the United 
tates of America and in Canada: 
•Now, therefore . . . the said 
party of the first part agrees to sell, 
assign, and transfer, and thereby 
does sell, assign, and transfer to the 
said party of the second part the 
exclusive right to produce the said 
play in the United States of America 
and in Canada, for which sale, as- 
signment and transfer the said party 
or the second part agrees to pay to 
the said party of the first part or his 
authorized agent, as follows.' ... In 
Harper v. Klaw, 232 Fed. 609. decided 
by Judge Hough on Jan\iary 6. 1916, 
the agreement was made at a time 
(1899) when motion picture plays 
were not in the contemplation of 
either party, and he held, on the 
facts in that case, therefore, that 
neither party coula produce motion 
pictures. He was considering a con- 
tract made at a time when conditions 
were radically different from those 
which existed in 1911; but, in so far 
as he - construed the language used 
in that contract (which, in substance, 
resembles that In the case at bar), 
he held that the grant did not pass 
the motion picture rights." Klein v. 
Beach, 282 Fed. 240, 246 [aff 239 Fed. 
108. 161 CCA 282]. (2) "The right 
conferred was to produce one version 
only, and that In a particular man- 
ner, and In places limited to cities of 
a certain size. The contract prohib- 
its any change in the manner of per- 
formance or text, and contains pro- 
visions as to royalties and tneir 
computation, confessedly incapable of 
application to any method of produc- 
ing photoplays in commercial use or 
known to witnesses or counsel. It is 
unnecessary to expand this thought. 
The whole arrangement made be- 
tween the parties In 1899 is not only 
inconsistent with, but repugnant to, 
the thought of making 'movies' out 
of Ben Hur. This differentiates the 
caae at bar from Frohman v. Fitch, 
164 App. Div. 231. 149 NTS 633, witn 
which I fully concur; but these de- 
fendants never got so ample a grant 
as did Mr. Frohman." Harper v. 
Klaw, 232 Fed. 609, 612. 

[b] JndioiAl Bouoe of motloii pio- 
tKf photoplays. — «'lt may be as- 
sumed that in November. 1911. the 
time of the contract, the motion pic- 
ture play was well known. Tnis 
knowledge is judicially obtained 
from the files of the court and from 
reported decisions, notably Kalem 
Co. v. Harper, 222 U. S. 55. 32 SCt 
20, 66 L. ed. 92, AnnCasl913A 1285 
[aff 169 Fed. 61. 94 C?CA 429]." Klein 
V. Beach, 232 Fed. 240, 244 [aff 2S9 
Fed. 108, 151 CCA 282]. 

31. Mills, Inc. V. Standard Music 
Roll Co., 223 Fed. 849. 

[a] Bulo appUed — ^A license agree- 
ment which recites that plaintiff Is 
the owner of a copyrighted musical 
composition, that defendant desires 
to secure the privilege of using it in 
the manufacture of its music rolls, 
and which declares that plaintiff 
gives to defendant the privilege to 
use the copyrighted musical compo- 
sition in the manufacture of its 
sound records in any form, and con- 
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for a series of magazine articles does not authorize 
use of the pictures in a publication of such articles 
in separate form.^^ A mere licensee may not license 
others.'^ A licensor is under an implied negative 
covenant not to use his reserved rights to the 
detriment or destruction of the beneficial use of the 
license granted.^ Where a work is published under 
a profit sharing agreement, the publisher assuming 
the risk and the author retaining the copyright, 
the relation between publisher and author is that 
of joint adventurers.'^^ An assignee without notice 
of a prior revocable license, or a license not limited 
as to time, may restrain further publication by the 
licensee.^* Bilt a licensee for a fiked period will be 
protected during that period against an assignee 
with notice 

U 260] G. Contracts in Restraint of Trade; 
Price Restrictions. Copyright being a legal statu- 
tory monopoly, contracts appropriate to the enjoy- 
ment of that monopoly and not calculated or 



designed to extend it beyond the limits of the 
statutory grant are not invalid as bein^ in restraint 
of trade, or as tending to monopoly. Until par- 
ticular copies have been sold by ot with the consent 
of the copyright proprietor, his control of the 
terms and conditions of the sale of them is absolnte; 
he is master of the situation.** Thus the owner of 
a copyright may by contract fix the price at which 
copies of the copyrighted work may be sold by his 
licensee, and such price restriction is valid and en- 
foreeable,^^ and violation of it may constitute in- 
fringement of the copyright^^ as to copies of the 
work being sold for the first time. This rule ia 
limited to the original sale; copies once lawfully 
sold on terms satisfactory to the owner of the 
copyright become freed from the monopoly and are 
subject to the ordinary rules applicable to any oth^ 
species of property.** It is now settled, after much 
confiict of opinion, that a price restriction cannot be 
made to mn with the goods by means of any form 



.^i 



sents to extending: the original copy- 
rigrht to the instruments serving to 
reproduce mechanically the musical 
work, does not permit defendant to 

?rlnt. and distribute without addi- 
ional charge, on separate sheets of 
paper, the words of the composition 
In the boxes containing the rolls, al- 
though the words and music were 
not copyrighted separately: the 
words "musical composition'*^ hav- 
ing a more limited meaning in the 
license agreement than in the copy- 
right statute, where the expression 
means both words and music. Mills, 
Inc. V. Standard Music Roll Co., 
223 Fed. 849, 851 (where the court 
said: "I can readily perceive that. 
If the defendant were manufac- 
turing discs or records for use in 
phonographs or similar instruments, 
which produce both the words and 
the music, the license agreements 
would permit the use of both the 
words and the music, because both 
would then enter into the manufac- 
ture of the records"). 

32. Strahan v. Graham, 16 L. T. 
Ren. N. S. 87 [afl 17 L. T. Rep. N. S. 
4571. 

3a Cooper V. Stephens, [18951 1 
Ch. 667; W. Marshall & Co., Ltd. v. 
A. H. Bull, Ltd.. 85 L. T. Rep. N. S. 
77. 

a] Pit1}Iloatlo& i& another's baiua, 
nder a license In general terms 
to another person "to print, publish, 
and sell," the licensee was not bound 
under the license to print and pub- 
lish the musical composition In his 
own name. Booth v. Edward Lloyd, 
Ltd., 26 T. L. R. 549. 

34i. Harper v. Klaw, 232 Fed. 609; 
Frohman v. Fitch, 164 App. Div. 231, 
149 NYS 633; Reade v. Bentley, 4 
Kay & J. 666. 70 Reprint 273. 

[a] Bnl* ftppUad to motion pio- 
tnrefc— (1) Where the owner of the 
copyright in a novel grants an ex- 
clusive license to dramatize and pro- 
duce in the form of an ordinary 
drama, there is an implied covenant 
against granting another a license to 
produce the work as a moving pic- 
ture photoplay. The result is that 
under such circumstances neither 
party to the original license can pro- 
duce a photonlay of the work except 
by bargain with the other. Harper 
v. Klaw, 232 Fed. 609. (2) "The 'ex- 
clusive rlprht to dramatize' the novel 
*for presentation on the stage' merely 
meant that no one else was to be 

germ It ted to dramatize for the stage, 
ut did not comprehend that Beach 
conid not grant the right to another 
independently to dramatize the novel 
for the screen- Of course, 'stage* is 
a comprehensive term. College com- 
mencements, public meetiners. motion 
picture exhibitions take place on the 
physical structure called *a stage'; 
hxit 'presentation on the stage' in 
this contract surely means the 



spoken play. It is suggested that to 
hold that Beach retained the motion 
picture rights would violate the in- 
tent of the parties, because the mo- 
tion picture would destroy or impair 
the commercial value of Klein's dra- 
matic version, and that Klein and 
the others could not have contem- 
plated such a result. I am far from 
satisfied that every motion picture 
interferes with the box office receipts 
from the same play on the dramatic 
or the operatic stage. I imagine 
that the motion picture 'Carmen' will 
not outlast the living opera.' Then 
it Is quite understandable that a 
novel may be presented to a theater 
audience in a way quite different 
from that shown to a motion picture 
audience and for reasons which are' 
obvious to those who attend both." 
Klein V. Beach, 232 Fed. 240. 246 [afl 
289 Fed. 108. 161 CCA 282]. 

[b] OonpetltlTB editions^— "Where 
an author has sold an edition of a 
given number of copies to one pub- 
lisher, he is not at liberty, before 
they are sold, to publish the same 
work himself or through another 
publisher, in such a manner as to 
compete with the edition he has sold, 
but is bound to afford to the pur- 
chaser a full opportunity of realizing 
the benefit of his contract." Reade 
V. Bentley, 4 Kay & J. 666, 661, 70 
Reprint 273 [appr Sweet v. Cater, li 
Sim. 672, 34 EngCh 572, 59 Reprint 
994]. Com^pare Warne v. Routledge. 
L. R. 18 Eq. 497 (where it was held 
that there was no implied agreement 
by the author not to bring out a sec- 
ond edition until the first edition 
had been sold out). 

[c] Case not wltbln mle; drama- 
tixationBd — The owner of a copy- 
righted story, having assigned the 
right of performing a particular 
copyrighted drama made therefrom, 
could lawfully give to another the 
sole right of performing a different 
dramatic composition of the story, 
while the first dramatic assignee 
would have no right to make another 
dramatization. Harper v. Kalem 
Co., 169 Fed. 61, 94 CCA 429 [afl 222 
U. S. 55. 32 set 20. 56 L. ed. 92. Ann 
Casl913A 12S5]. 

[d] An exdnilTe license implies a 
covenant not to grant a similar li- 
cense to others, and will support an 
action for breach of contract. Heap 
V. Hartley. 42 Ch. D. 461. 

35. Stevens v. Bennlng. 6 De G. 
M. & G. 223, 65 EngCh 175, 43 Re- 
print 1218 faff 1 Kay & J. 168, 69 
Reprint 4141; Reade v. Bentley, 4 
Kay & J. 666, 70 Reprint 273. 

[al PaTtnershipd — (1) A profit 
sharing agreement between an au- 
thor and a publisher does not neces- 
sarily constitute a partnershin be- 
tween them. Gardiner v. Chllds. 8 
C. & P. 345, 34 ECL 770. (2) A profit 
sharing agreement between an au- 



thor and a publisher for the publi- 
cation of a specified edition is a li- 
cense and not an assignment. Reade 
V. Bentley, 4 Kay & J. 666, 70 Reprint 
273. 

Joint aAvwitQr* generally see Joint 
Adventures [23 Cyc 452]. 

36. London Printing, etc.. Alliance 
V. Cox, ri891] 3 Ch. 291. 

37. Warne v. Routledge, L. R. 18 
Eq. 497. See also supra IS 39, 251. 

38. Bobbs-Merrill Co. v. Straus, 
147 Fed. 15. 77 CCA 607. 15 LRANS 
766 raff 139 Fed. 155. and aff 210 U. 
S. 339, 28 set 722. 52 L. ed. 1086]; 
Murphy v. Christian Press Assoc 
Pub. Co.. 38 App. Div. 426. 66 NTS 
697. 

[a] XXlwrtratlon^— 'A contract be- 
tween the owner oi the copyright of 
a book and plates for printing it. and 
one to whom it sells a set of the 

&lat«8 and the right to publish the 
ook from such set, that "plainly- 
bound copies" should not be sold be- 
low a certain price, means that the 
cheapest edition shall not be sold be- 
low such price, and prevents better 
books being sold for less. Murphy 
V. Christian Press Assoc. Pub. Co., 38 
App. Div. 426, 56 NYS 697. 

89. Bights conferred Yxf oofpjxUfld 
see infra | 264. 

40. Authors, etc.. Newspaper Assoc 
v. O'Gorman Co., 147 Fed. 616; 
Murphy v. Christian Press Assoc 
Pub. Co., 88 App. Div. 426, 56 NYS 
697; Bennlng v. Dove, 6 C. & P. 427, 
24 ECL 638. 

[a] An ftgresmsnt between an 
author and a pnbUslMar that a copy- 
righted work shall not be sold below 
a certain price is not within the 
principle or contracts in restraint of 
trade and will bind a subsequent 
licensee. Murphy v. Christian Press 
Assoc. Pub. Co., 88 App. Div. 426, 66 
NYS 597. 

41. See Infra i 291. 

42. Bauer v. O'Donnell. 229 U. S. 1. 
33 set 616, 67 L. ed. 1041. 50 LRANS 
1186 (patented article); Authors, etc., 
Assoc, v. O'Gorman Co., 147 Fed. 616: 
Scribner v. Straus, 147 Fed. 28, 78 
CCA 122 [aff 139 Fed. 193. and aff 
210 XT. S. 352, 28 SCt 785, 62 L. ed. 
10941; Bobbs-Merrill Co. v. Straus, 
139 Fed. 155 [aff 147 Fed. 15, 77 CCA 
607. 15 LRANS 766 (aff 210 U. S. 389. 
28 SCt 722, 52 L. ed. 1086)]. 

"The owner of an article made un- 
der a patent right or of a book 
printed under a copyright is in no 
sense a licensee of the patentee or or 
the owner of the copyright." Bobbs- 
Merrill Co. V. Straus, supra. 

"Upon such facts as are now pre- 
sented we think the right to vend 
secured in the patent statute Is not 
distinguishable from the right of 
vending given In the copyrij^t act 
In both instances it was the Intention 
of Congress to secure an exclusive 



For Intsr casss, dSTslopments and clwnges in the law see cumulative Annotations, same title, page and note number. 
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of notice or contract;^ and that a contract seekii^ 
to impose a price restriction on resales of goods 
once lawfuUy sold is void as in restraint of trade,^ 
and, in the case of interstate commerce, as in viola- 
tion of the Sherman Act.** The copyright law does 
not confer a right to combine in restraint of trade.*^ 

Limited edittona. The copyright owner and his 
assignee for the benefit of creditors is bound by a 
contract under which copies have been sold under a 
covenant that only a specified number of copies 
shall be printed.*^ 

[i 261] EL Joint Owners.** Where a copyright 



right to sell, and there is no srant 
of a privlleire to keep up prices and 
prevent competition by notices re- 
strlctingr the price at which the 
article may be resold. The ri^ht to 
vend conferred by the patent law has 
beeD exercised, and the added restric- 
tion is beyond the protection and pur- 
pose of the act. This being so. the 
case is brought within that line of 
cakes in which this court from the 
beginning has held that a patentee 
who has parted with a patented 
machine by passing title to a pur- 
chaser has placed the article beyond 
the limits of the monopoly secured 
by the patent act." Bauer v. O'Don- 
nell, 229 U. S. 1. 17, 83 SCt 616, 57 
L. ed. 1041. 50 LHANS 1185. 

Vlolatioa of price restxlctlOBS $m 
J&Magaaieiit see infra S 291. 

48. Straus v. American Publish- 
ers' Assoc. 231 U. 8. 222. 84 SCt 84. 
68 L. ed. 192, L.RA1916A 1099; Bauer 
▼. O'Donnell, 229 U. S. 1, 33 SCt 616, 
67 L. ed. 1041, 50 L.RANS 1185 (pat- 
ented article); Bobbs-MerriU Co. v. 
Straus. 210 U. S. 339, 28 SCt 722, 52 
L. ed. 1086 faff 147 Fed. 15, 77 CCA 
607. 15 LRANS 766 (aft 139 Fed. 
155)]; Authors, etc.. Assoc, v. O'Qor- 
man Co., 147 Fed. 616; Scribner v. 
Straus, 147 Fed. 28, 78 CCA 122 faff 
1S9 Fed. 193, and afC 210 TJ. S. 352. 
28 SCt 735. 62 L. ed. 1094]; Bobbs- 
Merrill Co. v. Straus. 147 Fed. 15, 77 
CCA 607. 15 L.KANS 766 [aff 139 
Fed. 165, and aft 210 U. S. 389. 28 SCt 
722, 52 L. ed. 1086]. See Henry v. 
A B. Dick Co., 224 U. S. 1. 32 SCt 
364. 56 L. ed. 645. AnnCasl918D 880 
(reviewing cases). 

"It was doubtless within the power 
of Congress ' to confer such right of 
restriction upon a patentee. Has it 
done so? The question has not been 
determined in any previous case in 
this court, so far as we are aware. 
It was dealt with under the copy- 
right statute, however, in the case 
or Bobbs-Merrill Co. v. Straus, 210 
n. S. 339, 28 SCt 722. 52 L. ed. 1086. 
In that case it was undertaken to 
umit the price of copyrighted books 
for sale at retail by a notice on each 
book fixing the price at one dollar 
and stating that no dealer was li- 
censed to sell it for less and that a 
sale at a less price would be treated 
as an infringement of the copyright. 
It was there held that the statute, in 
securing to the holder of the copy- 
right the sole right to vend copies of 
the book, conferred a privilege which, 
when the book was sold, was exer- 
cised by the holder, and that the 
right secured by the statute was 
{herebv exhausted. The court also 
yeld that it wais not the purpose of 
the law to grant the further right 
to qualify the title of future pur- 
cnasers by means of the printed no- 
tice affixed to the book, and that to 
8jve such right would extend the 
statute beyond its fair meaning and 
secure privileges not intended to be 
covered by the act of Congress. In 
tnat case it was recognized that there 
are differences between the copy- 
right statute and the patent statute, 
Jftd the purpose to decide the ques- 
tion now before us was exoressly 
Oj8clalm«»d. ... So far as the use 
CT the terms "vend' and 'vendlnir' i« 
concerned, the protection Intended to 
be secured Is substantially Identical. 
Tne sale of a patented article is not 
Mwntially dilterent from the sale of 



a book. In each case to vend is to 
part with the thing for a consider- 
ation. . . . Xn providing for grants 
of exclusive rights apd privileges to 
Inventors and authors we think Con- 
gress had no intention to use the 
term *vend' in one sense In the 
patent act and 'vending' in another 
In the copyright law. Protection in 
the exclusive right to sell is aimed 
at in both instances, and the terms 
used in the statutes are to all in- 
tents the same." Bauer v. O'Donnell. 
229 U. S. 1. 12. 83 SCt 616. 57 L. ed. 
1041. 50 LRAN^S 1186. 

44. Motion Picture Patents Co. v. 
Universal Film Co.. S7 SCt 416 (pat- 
ent case); Straus v. American Pub- 
lishers' Assoc, 231 U. S. 222. 284, 84 
SCt 84. 58 Li. ed. 192. LRA1915A 1099; 
Bauer v. O'Donnell. 229 U. S. 1, 83 
SCt 616. 67 L. ed. 1041, 50 LRANS 
1185 (patented article); Dr. Miles 
Medical Co. v. John D. JPark. etc.. Co., 
220 U. S. 373. 81 SCt 376. 56 L.. ed. 
602 (trade-mark case); Bobbs-Mer- 
rill Co. v. Straus. 189 Fed. 155 (aff 
147 Fed. 16. 77 CCA 607, 16 LRANS 
766 (aff 210 U. S. 889, 28 SCt 722. 
52 L. ed. 1086)1. See John D. Parks, 
etc.. Co. V. Hartman. 168 Fed. 24. 82 
CCA 158. 12 LRANS 135 fcertiorari 
dism 212 U. S. 688. 29 SCt 689, 53 
L. ed. 662] (reviewing "cases, but in- 
volving proprietary medicines made 
under a secret process). 

"In the present case, it cannot be 
successfully contended that the mo- 
nopoly of a copyright is In this re- 
spect any more extensive than that 
secured under the patent law. No 
more than the patent statute was 
the copyright act intended to au- 
thorize agreements in unlawful re- 
straint of trade and tending to 
monopoly, in violation of the spe- 
cific terms of the Sherman Law, 
which is broadly designed to reach 
all combinations In unlawful re- 
straint of trade and tending because 
of the aerreements or combinations 
entered into to build up and perpetu- 
ate monopolies." Straus ▼. American 
Publishers' Assoc, supra. 

[a1 StIpiilatloB for limited r*- 
vtrauit on rssalew— A provision in a 
contract for the sale or a copyrighted 
book that it should not oe resold 
prior to Aug. 1. 1907, or offered or 
advertised for resale, was not con- 
trary to public policy. Authors, etc.. 
Assoc, v. O'Gorman Co,, 147 Fed. 616. 

45. Straus v. American Publishers' 
Assoc. 231 U. S. 222, 34 SCt 84. 68 
L. ed. 192. LRA1915A 1099 [rev 199 
N. Y. 648. 93 NS 1133; prior appeals 
in state court 193 N. Y. 496. 86 NB 
625, 177 N. Y. 473, 69 NB 1107, 101 
AmSR 819. 64 LRA 701); Bobbs- 
Merrill Co. v. Straus. 189 Fed. 155 
[aff 147 Fed. 16. 77 CX3A 607, 15 LRA 
NS 766 (aff 210 U. a 889. 28 SC:t 722. 
52 L. ed. 1086)1. 

[a] Bui* appUedtf— Agreements be- 
tween publishers or owners of copy- 
righted books that books shall only 
be sold to booksellers who will main- 
tain a stipulated retail price for a 
specified period, and that they will 
not sell books to anyone who will cut 
such price, cannot he Justified under 
the Copyright Act. Straus v. Ameri- 
can Publishers' Assoc. 231 XT. S. 222. 
»4 SCt 84. 68 L. ed. 192. LRA1915A 
1099 [rev 199 N. Y. 648. 93 NB 1138; 
prior appeals In state court 198 N. Y. 
496. 86 NB 525. 177 N. Y. 478. 69 NB 
1107, 101 AmSR 819, 64 LRA 701J. 



is owned by more than one person, the relation is 
that of tenants in oommon and not that of joint 
tenants.^ The several owners of a copyright may 
make a contract among themselves as to printing 
and publishing their work, and one of them cannot 
set up, as against another, his original rights as a 
coowner in violation of such contract.*^ In the 
absence of contract between them, each of several 
common owners of a copyright has an equal right 
to enjoy and use the common property without 
liability to account for profits to the other owners,^^ 
but there are cases in which a contrary view has 

4& Straus v. American Publishers' 
Assoc.. 231 U. S. 222. 34 SCt 84. 68 
L. ed. 192, LRA1915A 1099; Mines v. 
Scribner, 147 Fed. 927; Bobbs-MerrUI 
Co. V. Straus. 189 Fed. 165 [aff 147 
Fed. 15, 77 CCA 607, 15 LRANS 766 
(aff 210 U. S. 889. 28 SCt 722, 62 L. 
ed. 1086)]- Murphy v. Christian Press 
Assoc. Pub. Co., 38 App. Div. 426, 66 
NYS 697. 

[a] Bea g oa for nile^— "The copy- 
right law cannot help the defendants, 
because. In the first place the re- 
straint is not confined to copyrighted 
books,, and. if it were. It cannot be 
so that the right given a single pub- 
lisher to do as he pleases with his 
copyrighted book can be extended, 
so that he can combine with other 
owners of copyrights and permit his 
book to be subject to the rules laid 
down by the united owners." Mines 
V. Scribner, 147 Fed. 927, 928. 
^[bl Bute applied^— "We suppose 
that the author of a new geometry 
majT fix the price at which he will 
sell his work at any sum. or arrange 
with others for its publication and 
sale at the stipulated price. But if 
all the publishers of books on geom- 
etry were to combine and agree not 
to sell any publication on that sub- 
ject except for a stipulated price, the 
contract would be in restraint of 
trade and void. The difference of 

J principle between the two cases is 
ust this: Monopolies are not favored, 
and agreements to create the same, 
except where authorized by law. are 
void. No law authorises a monopoly 
of all publications on the subject of 
geometry; the law does, however, 
authorise and grant to the author a 
monopoly In any particular work 
which he may publish on that sub- 
ject." Murphy v. Christian Press 
Assoc. Pub. Cfo., 88 App. Dlv. 426, 
430. 56 NYS 597. 

47. Rider, Petitioner, 16 R. I. 271, 
15 A 72. 

4& Joint mnthOTB see supra S 27. 
4a. Lauri V. Renad. [1892] 3 Ch. 
402; Powell ▼. Head, 12 Ch. D. 686. 

60. Holt V. Silver. 169 Mass. 436, 
48 NE 887: Qould v. Banks, 8 Wend. 
(N. Y.) 562. 24 AmD 90. 

[a] Bui* applied.— A contract be- 
tween plaintiff and defendant pro- 
vided that defendant should print and 
publish certain copyrighted books 
which were owned jointly by plain- 
tiff and F, and contribute two thou- 
sand dollars as further capital, to be 
secured by plaintiff, and returned at 
the termination of the contract. On 
the termination of the contract plain- 
tiff was bound to return the two 
thousand dollars to defendant, al- 
though the latter had acquired F's 
rights under the copyright and had 
equal rights with plaintiff to publish 
it. and was receiving the benefit of 
the extra capital. Holt ▼. Silver, 169 
Mass. 435. 48 NB 887. 

61. Carter ▼. Bailey, 64 Me. 468, 
18 AmR 278. 



[a] Beason for mle. — "Each can 
exercise his own right alone without 
using, or receiving any aid or benefit 
whatever from the title or property 
of the others. But if none be allowed 
to enjoy his legal Interest without 
the consent of all. then one, by with- 
holding his consent, might practically 
destroy the value of the whole use. 
And a use only unon condition of 
accounting for profits, would compel 
a disuse, or a risk of skill, capital 
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been taken.^^ 

[i 262] L Bemedies and Procedure. For any 
breach of contract the ordinary contract remedies 
are available.^^ An express negative covenant may 
be enforced by injunction.^ A mere breach of 
contract cannot be treated and remedied as an in- 
fringement^^ but a violation of conditions in a 
license contract may make the licensee's use un- 



authorized and therefore an infringement.^ Gases 
asserting or denying rights under the copyright law 
present a federal question suf^cient to support an 
appeal to the supreme court from the highest state 
court.^^ A publisher under a profit shanng agree- 
ment occupies a fiduciary position which entitles 
the author to an account.*^ 



X. INFBIKGEMENT OF OOPTBIOHT 



[$ 263] A. General Rules— 1. Definition of 
Infringement or Piracy. Infringement of copyright, 
or piracy, which is a synonymous term in this con- 
nection, consists in the doing by any person, with- 
out the consent of the owner of the copyright, of 
anything the sole right to do which is conferred by 
the statute on the owner of the copyright.^* Use 
of the copyrighted work in any other manner is not 
an infringement of the copyright.** 



[$ 264] 2. Bights Conferred by Oopyright. The 
rights secured to copyright owners, and which may 
be infringed, have always been enumerated in the 
various copyright statutes;** but it has been left 
largely to judicial construction to determine what 
will constitute infringement.** The general right 
secured is the exclusive right to print, reprint, pub- 
lish, copy, and vend the copyrighted work.** Addi- 
tional rights are conferred by the statute in the case 



and time with no right to call for a 
sharincr of possible losses. When one 
owner oy exercising: a right expressly 
conferred upon him, in nowise uses 
or molests the right, title, possession 
or estate of his co-owners, or hinders 
them from a full enjoyment, or sale 
and transfer of their whole property, 
we fall to perceive any principle of 
equity which would require him to 
account therefor. If owners of such 
property would have the result oth- 
erwise, they must bring It about by 
contract. Such seems to be the rule 
governing owners in common of pat- 
ent rights; (Clum v. Brewer, 5 F. 
Cas. No 2.909, 2 Curt. 506; Vose v. 
Singer, 4 Allen (Mass.) 226. 81 AmD 
696: Mathers v. Green, L. R. 1 Ch. 29, 
20 ERC 737; contra. Pitts v. Hall. 20 
P. Cas. No. 11,193. 3 Blatchf. 201;) 
and we think the same principle ap- 
plicable to the question involved in 
case of copyright. The bill cannot be 
sustained so far as It seeks for an 
account in respect to the copyrights.*' 
Carter v. Bailey, 64 Me. 468, 463, 18 
AmR 273. 

52. Powell V. Head, 12 Ch. D. 686. 

[a] Kmuioa tot ooBtrary Tlew. — 
"The statute 3 Will. 4, c. 15, gives 
the sole right of representation, as 
I will call it, to the author or his 
assignee; it being a term of the Act 
that the singular shall include the 
plural. In this case you have two 
assignees, two ladies who became 
assignees of this opera, or the right 
of representing it at different times, 
and tnerefore they were strictly ten- 
ants in common or part-owners of 
the right of representation, or liberty 
of representing, as it is called. That 
right, I take It, could not be exer- 
cised by one o'f them, that is, could 
not be exercised by one of them In 
the sense, that one could give the 
right of representation to a third 
party. I am not now considering the 
question (it will be time enough to 
decide it when it calls for decision) 
what the respective rights inter se 
of the two co-owners would be. 
There is no possibility of arguing, in 
respect of these statutory provisions, 
that one of the two part-owners or 
the right or liberty of representing 
or causing to be represented could 
license a third person to represent 
without the consent of the other 
part-owners or owners. It is against 
the very essence of part-ownership 
that when there is a tenancy in com- 
mon, one of the two can dispose of 
the right of the other, there being 
no partnership or other form of 

agency. That being so. I should have 
said, indeoendently of the provisions 
of the statute to which I am about to 
call attention, that when we find the 
sole right or liberty of representinar 
vested in two persons, and one of 
them only gives a license to a 
stranger, the stranger is still ac- 
countable to the other tenant In com- 



mon for having used the property, 
that is, the right of representation, 
which belonged to the tenants in 
common.** Powell v. Head, 12 Ch. D. 
686, 689. 

63. See generally Contracts I 790. 

[a] DamacMi for lir^aolu I n an 
action to recover from a theatrical 
company for royalties received by It 



for licensins: plays adapted by plain- 
played 
ages would be the agreed percentage 



tiff to be played in stock, the dam- 



of the proceeds as the contract orig- 
inally read, without any deduction 
for the amount mistakenly assumed 
to have been paid by defendant to 
the author. Fitch v. Shubert Theat- 
rical Co., 174 App. Div. 229, 160 NYS 
1066. 

[b] BoyaltlMiw— The remedy to re- 
cover royalties reserved under an 
assignment of a copyright interest. in 
books is an action at law for the 
royalties rather than in equity for 
an accounting. Karst v. Prang Bdu- 
cational Co.. 132 App. Div. 197, 116 
NYS 1049. 

M. Ward v. Beeton, L. R. 19 Eq. 
207. See also Injunctions [22 Cyc 
845]. 

65. Harper v. Klaw, 232 Fed. 609. 
See also infra f 291. 

66. Harper v. Klaw, 232 Fed. 609. 
See also infra {291. 

67. Straus ▼. American Publish- 
ers' Assoc., 281 U. S. 222, 84 SCt 84, 
58 L, ed. 192, lJlA1916A 1099. See 
also infra !| 881, 488; and Courts 
[11 Cyc 867]. 

[a] Vederal qnaflUon^— Plaintiff's 
contention at the trial in a state 
court that an agreement between pub- 
lishers and booksellers to maintain 
retail prices on copyrighted books 
not only went beyond the authority 
conferred in the copyright laws re- 
lied on by defendant, but was in 
violation of the terms of the Sher- 
man Anti-Trust Act of July 2. 1890 
(26 U. S. St. at L. 209 c 647). making 
illegal combinations in restraint of 
trade and tending to monopoly, pre- 
sents a claim of federal righl which 
is necessarily denied when the high- 
est state court affirms a judgment 
below in favor of defendant, so as to 
sustain the appellate jurisdiction of 
the federal supreme court, under U. 
S. Rev. St. fi 709, governing writs of 
error to a state court. Straus v. 
American Publishers' Assoc, 231 U. 
S. 222, 34 SCt 84, 58 L. ed. 192. L.RA 
1915A 1099. 

53. Barry v. Stevens, 31 Beav. 258, 
54 Reprint 1187. 

59. English Conyright Act. 1911 
(1 & 2 Geo. V c 46 8 2 (D) (which 
concise and accurate statutory defi- 
nition is but a codlflcation of exist- 
ing law); Bobbs-Merrill Co. v. Straus, 
210 U. S. 839. 28 SCt 722. 62 L. ed. 
1086; Oinn v. Anollo Pub. Co.. 216 
Fed. 772; Bobhs-Merrlll Co. v. Straus. 
147 Fed. 16, 77 CCA 607. 16 L.RANS 
766 [aff 139 Fed. 156. and aff 210 U. 



S. 339, 28 SCt 722, 62 L.. ed. 10861; 
Fenning Film Service, Ltd. v. Wol- 



verhampton, [1914] 8 K. B. 1171; 
Copyright p 883. 
[a] Staintoxy definition.— "By sec 



tlon 2. subsection 1. of the Act 
'copyright in a work shall be deemed 
to be infringed by any person who. 
without the consent of the owner of 
the copyright, does anything the sole 
right to do which is by the Act con- 
ferred on the owner of the copy- 
right.' " CorelU v. Gray, 29 T. L. R. 
670. 

[b] Plntoy is also used to describe 
a violation of common-law rights in 
intellectual productions. Drone Copy- 
right p 888. See supra S! 68, 69. 

[c] Vlaglazlnii differs from piracy 
in that it ' does npt necessarily in- 
volve the violation of legal rights, 
and also in that it does involve a 
false assumption of authorship, 
which may or may not be the case 
in a piracy. Drone Copyright p 883. 

[d] "Tbe test of whether there 
had been any infringement of the 
right of the plaintiffs would be 
whether any forbidden use had been 
made of the plaintiffs' publications." 
Ginn v. Apollo Pub. Co., 216 Fed. 772. 
777. 

[el AATtrtlsliiir a pvoposod ez- 
himtlim of » moTOiir pietnxe amounts 
to authorizing such exhibition and is 
itself an infringement for which 
"damages ... at large" may be 

fiven under the English statute, 
'enning Film Service, Ltd. v. Wol- 
verhampton. [19141 3 K, B. 1171, 1174. 

60. Bobbs-Merrill Co. v. Straus, 
210 U. S. 339, 28 SCt 722, 62 L. ed. 
1086; Frost v. Olive Series Pub. Co., 
24 T. L. R. 649. 

61. See statutes enumerated supra 
8S 69, 71, 77 et seq. 

"The copyright acts substantially 
give the following additional rights: 
To copyright, and thus secure the 
sole privilege of unlimited multipli- 
cation and sale of copies, to sell or 
transfer the unlimited right of re- 
production, sale, and publication, the 
limited right of serial publication, 
the right of publication in book form, 
the right of translation, the right of 
dramatization, or one or more of 
these rights in specific territory, and 
the right to secure a copyright either 
generally, or in one or more coun- 
tries whose laws permit it. either in 
the name of the author or assignee. 
Also the right to the author to li- 
cense the sale or other restricted en- 
ioyment of some lesser right, with- 
out the power to conyright." Harpw 
V. Donohue. 144 Fed. 491, 492 faff 
146 Fed. 1023 mem, 76 CCA 678 meml- 

62. Drone Copirright pd 388-886. 
68. Act March 4, 1909 (86 IT. S. 

St at t,. 1076 c 820 S 1) (which was 
a substantial reCnactment of exist- 
ing law, excent as to the provisions 
relating to devices for mechanl«u 
reproductions, which were new in 
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of partieal&r olsssaB of voika," neb aa the right to 
tTMslate^ m&ke other versiona,*' dramatise, " 
novelize, perfonnor represent," deliver in pnblio,™ 
amnge or adapt,'' mi^B records for meehanioal 
reprodnetioD," or to complete, execnte, and finish 
modeU or deBi(rtis for works of art." The nnaathor- 
iied exercise of any of these rights eonatitntes an 
infrii^ement." The proprietor's rights against in- 
fringers are measared by the statute in force at 
the time of pnblication and under which the copy- 
ri^t was secured."^ 
[$ 265] S. BislitB Not Conferred by OopTtight— 



ft. In OttienL The protection afforded by a copy- 
right is aobatantially different from that afforded 
by a patent;'* and indeed there is but little analt^^ 
between copyrights and pateuta, bo bttle, that deci- 
sions under the patent law must be applied with 
caution in copyright cases." One radical difference 
is that a patent confers an exclusive right to nse," 
whereas a copyright contemplates and permits fair 
use by all persons of the copyrighted work." 

[4 266] b. Art ac System Ezponsded. The copy- 
right in a book does not extend to and proteet the 
art or system of which the work is an exposition,** 



toptes «rter public _ _ 

clnalon of otbera." Bobbs- Merrill Co. 






Fed, IB, IS, 



II Sa T!2, BL, _. „ 

Ul nie rlflit of mvltlpljlsf cob- 
1m tr VrlntlBr Includes the rinht to 
pobrisb and eell. Howitt v. Hall, « 
I. T. Hep. N. S. 118, 

tt. Act March 4, 1909 (S6 C. 9. 
St »t L. 107B e JIO I 1 (b) (c) (d) 

ti. See Infra ) SOI. 

W. Rlcordl V. Mason, 101 Fed. IB4 

i»II ill) Fed. 277, 117 CCA IJ!], See 
lira tnfra i 297. 

[a] AbrUvvd atozr of ovan or 
tjaj — "AlthouBh flection i of the 

copyright Act, which went Into ef- 
focl July 1. 1909 (Act March i, 1909, 

S Stat. 1076 |U. S. Comp. St. 

■■■ '- - — d te 



Supp. 1911, 



mplalne 



In broad I 

t the eielualve 



rieht 



'lo translate the copyrighted worl 
Into other lanF;ua(;es or dialects, o 
make any ottier version thereof,' etc. 
(till the BumRiIng iii> of a libretto b] 
merely outllnlnE the glot or theme 
■-■illW the Incidents In such a waj 
" five In the fewea 



*etall[ni 

M to five t 

sible the so-called atory, e 

by the defendant with 

'Gennanla' and 'Iris,' dot 

nitute the makinE of sue 



mplatlo: 
BresH wnen me copyri"'-' -"' 
... ..as enacted. A literal ■ 

of the words "malte any otht_ . 

thereor would not only Include the 
defendant's publication, but also the 
newspatjer publication, after per- 
formance, of any reviews or orltl- 
cisms, even when written by report- 
ers Invited by the owner of the play 
to witness the production. The pub- 
lication of abridgmentB or verslona 
of the play or opera belnff permitted 
to the newspapers. It makes no dif- 
ference that another, without dia- 
logue or stage directions, embodies 
practically - the same Information In 
a salable booklet." Rlcordl v. Ma- 
son, 201 Fed. 181 [air ilO Fed. ill, 
127 CCA 12B1. 

ST. See Infra g tOt. 

•B. flee Infra J »]1. 

e>. See Infra fl Sll-SIB, SZl. 

TB. See Infra I 302, 

71. See Infra ( 297, 

n. Bee Infra )1 317, tti. S3I, 

73. See Infra fl 924-327. 

1*. aee Infra)) 276-929. 

78. Witmark v. Standard Hualo 
Roll Co.. 2£1 Fed, 376. 137 CCA 
184: Davies v, Bowes. 209 Fed. B» 
\Ut 219 Fed. 178, 1B< CCA BB21. But 
•ee Huebach v. Arthur H. Crist Co., 
109 Fed. 88G (where Act March i. 
!>09 136 U. B. St. at L. 1076 c 320 
I 261 relative to relief obtainable for 
Infringing a. copyright was held to 
«Dply to InfrlngmnentB of copyright 
obtained prior to Its passage pro- 
ylded the Infringements were subse- 

"The right of an author to a mo- 
Dcipolr of hlfl publlcatlona Ib meas- 
ured and determined by the copy- 
njftt act." BobbB-MerrlU Co. v. 
Btraoa. 147 Fed. IE, 23. 77 CCA 607. 
» LRANS 7SI [ate 110 U. S, S19, 18 



set 722. B2 L. ed, 108S1. 

[a] Kola applied. — (1) Where a 
copyrighted newspaper published a 
short action atory. Its rights against 
an alleged Infringer were measured 
by the statute In force at the time of 

Subllcatlon. Davies v. Bowes, 209 
ed. G3 [off 319 Fed, ITS. 114 CCA 
B63]. (Zj Wliether copyright ob- 
tained In 1908 on musical composi- 
tion was Infringed by distribution 
of words alone la governed by prior 
la.w. and not by Copyright Act of 
March 4, 1909, In view of <) 1, 3, 
and Sa. Witmark v. Standard Music 
Roil Co.. 221 Fed. 3J6, 187 CCA 184 
[air 213 Fed. B32]. 

76. Bobba-Merrlll Co. v. Straus, 
210 IT. S. 339, 28 SCt 7Z3. BS L. ed. 
lOSfl [aff 1*7 Fed, 16, 77 CCA 607. 
16 LRANS 766 (aff 139 Fed. ItG)]: 
Baker v. Selden, IDl U. S. 99. 2E I.. 
ed. 911; Elchel v. Marcin, 241 Fed. 
404; John D. Park, etc., Co, v. Hart, 
man, 1B3 Fed, 24. 82 CCA IBS, IZ 
LRANS UB [certiorari diam 312 V. 
S. ESS. 29 set BS9. E3 L.. ad. 6621: 
Burk V. Relief, etc., Assoc, 3 Hawaii 
Fed. 883; Landeker v. Lrfiulfl Wolft, 
etc., Co., Ltd.. BZ Bol, J. 46. 

77. Bobbs-Merrlll Co. v. Straua, 
147 Fed. IE, 77 CCA 807, IE LRANS 
766 [all 139 Fed. 16S. and aff 210 U. 
S, 389, IS SCt 721, 6Z L. ad, 1036], 

"There are dirrerences between the 
patent and copyright statutes In the 
extent of the protection granted by 
them. TtllB was recosnlzed by Judge 
Lurton, who wrote a leadlne case on 
the subject In the Federal courti 
(Heaton-Penlnsular Button Faatei 
Co. V. Eureka SpoolalW Co., 7" 



alty L_., .. 

1 LRA 728). 
I subsaauent casi 
■--, IB* Fed. 14 



CCA 1B8, 13 LKAlJs 
such wide dlfteronces net ween me 
right of multiplying and vending 
copies of a production protected by 
the copyright statute and the rights 






mtrolUng < 



I, that the cases w 
subject are not 1 



Bobbs-Mei 

S, 339, 28 SCt 722. 63 L, ed, 108S. 

■ -'-- --jriUlMt con- 

t may be said generally. 
110V.BVH1-, mat there Is such a distino. 
tlon between rights of copyright and 
patent rights that the declslop of 

-inder one class would not 

tht 



ily 



owner of the work acquires t^ 

elusive right of multlplleatk . ._ 

copies; by a grant of a patent tht 

patentee acqu' — '"" " — '--•-. -.-... 

to make and 

The patent law pro 

tlon redu[__ ._ 

protects the publication of copies 
the form or substance of the part 
ular creative conception In which 
■ — been expresned by Its " " 



thor. 



The right necured by thi 
act Is 'the right to that amLTiKKmeni 
of words which the author bai se- 
lected to enpreaa hi a Ideafl.' Hoi me a 
V, Hurst, 174 U. S, 81, 19 BCt «06. 4S 
L ed. 904." Bobbs-Merrin Co. v. 
Straus, 147 Fed, IS, IS, 77 CCA 607, 



78. Bobbfl- Morrill Co. v. Straus, 
147 Fed. IB, 77 CCA S07, IB LRANS 
IBS [aR 139 Fed, lEE, and alT 310 U. 
a. ti». Z8 SCt 722, B2 L. ed, 108C]. 
See Patents [SO Cyc 971 at aeq]. 

n. Elchel V. Marcin, 241 Fed. 401; 
Lawrence v. Dana, 14 F. Caa No, 8,- 
138. 4 Cliff. 1; Burk V. Relief, atft, 
Assoc, 3 Hawaii Fed, 388. 



P 130 Fed. 817, 

11 . Johnson, 140 

F Orlggs V. Por- 

rl V. Relief, etc, 

A 388, S81; Hol- 

11: S»4] 3 Ch. 410; 

C; n. IB Ont. U 

3f . JomLR 891. 

A copyright gives Its owner the 
exclusive right to sell the book or 
design copyrighted and to republish 
It as he may desire, but It does not 
give him the exclusive right to uss 
the methods which may be set forth 
in such publication, even though they 
may be original with him and pub- 
lished by him for the Orst time. A 
copyright IB different from a patent " 
Burk v._Rollef, etc, Assoc, supra 

• on this sub- 



i T&« 'TfidlTlg O 



101 u, a. I 



ia L. ed. S41 (where II 
a system of bookkeeping „„ 
protected by the oopyrlght of a 
r desEriblnE It, the court saying: 
ere Is no doubt that a work on 
lubject of bookkeeping, though 



ily 



right: but, then. It is claimed < 
as a book. Such a booh may be .,.- 
planatory either of old systems, or of 
an entirely new system; and. consid- 
ered as a tiook, as the work of an 
author, conveying Information on the 
subject of hookkeeplng, and contain- 
ing detailed explanations of the art. 
It may be a very valuable acquisition 
to the oractlcal knowledge of the 
. But there Is a clear 
between the book, asauch 
■ which It Is ■ - " 



The 



1 Is a 



uTres hardly" 

loort It. The same "distinct 
'edlcated of every other 



ment of 
L. that It 



use of ploughs. 
. _ -^..-— 1 for 

nting or dyeing; or on the mode 
or drawing lines to produce the effect 
of per.ipeotlve, — would be the aubject 
of copyright; but no one would con- 
tend that the copyright of the treat- 
l!>e would give the exclusive right to 
the art or manufacture described 
ther ■ ■■■ 



^"i. 



exclusive rIeht 



1108 [13 C. J.] 



OOPYBIOHT AND LITERARY PROPERTY 



[§§ 266-267 



such as a system of bookkeeping,*^ of advertising,*^ 
or of stenography;** or a plan of organization.** 
Protection of the art or system which a book ex- 
plains or illustrates is the provinee, not of copy- 
right, but of letters patent. 

[i 267] c Facts, Theoriee, SpecnlatioiiB, Ideaa, 



and Opiaionfl. Theories, speculations, ideas, or 
opinions, however original they may be, are not 
covered by the copyright of a book in which they 
are propounded or expressed, and h^ice the adop- 
tion and use of them by another is not an infringe- 
ment of copyright.** But the association, arrange- 



the public. The fact that the art 
described in the book by illustrations 
of lines and figrures which are repro- 
duced in practice in the application 
of the art, makes no difference. Those 
Illustrations are the mere languagre 
employed by the author to convey 
his ideas more clearly. Had he used 
words of description Instead of dia- 
grrams (which merely stand in the 
place of words), there could not be 
the slightest doubt that others, ap- 
plying the art to practical use, might 
lawfully draw the lines and diagrams 
which were in the author's mind, and 
which he thus described by words in 
his book. The copyright of a work 
on mathematical science cannot give 
to the author an exclusive right to 
the methods of operation which he 
propounds, or to the diagrams which 
Be employs to explain them, so as to 
prevent an engineer fsom using them 
whenever occasion requires. The 
very object of publishing a book on 
science or the useful arts is to com- 
municate to the world the useful 
knowledge which it contains. But 
this object would be frustrated if the 
knowledge could not be used without 
incurring the guilt of piracy of the 
book. And where the art it teaches 
cannot be used without employing 
the methods and diagrams used to 
Illustrate the book, or such as are 
similar to them, such methods and 
diagrams are to be considered as nec- 
essary incidents to the art, and given 
therewith to the public' not given 
for the purpose of publication in 
other works explanatory of the art, 
but for the purpose of practical ap- 
plication. Of course, these observa- 
tions are not intended to apply to 
ornamental designs, or pictorial il- 
lustrations addressed to the taste. 
Of these it may be said, that their 
form Is their essence, and their ob- 
ject, the production of pleasure In 
their contemplation. This is their 
final end. They are as much the 
product of genius and the result of 
composition, as are the lines of the 
poet or the historian's periods. On 
the other hand, the teachings of 
science and the rules and methods of 
useful art have their final end in 
application and use; and this appli- 
cation -and use are what the public 
derive from the publication of a book 
which teaches them. But as em- 
bodied and taught in a literary com- 
position or book, their essence con- 
sists only in their statement. This 
alone is what is secured by the copy, 
right. The use by another of the 
same methods of statement, whether 
in words or illustrations, in a book 
published for teaching the art. would 
undoubtedly be an infringement of 
the copyright." Baker v. Selden, 101 
U. S. 99. 108. 25 L. ed. 841. 

81. Baker v. Selden. 101 U. 8. 99, 
25 L. ed. 841. 

[a] Fozm of aeooimt book^— "The 
copyright of a book on bookkeeping 
cannot secure the exclusive right to 
make, sell, and use account books 
prepared upon the plan set forth in 
such book. Whether the art might 
or mieht not have been patented, is a 
question which is not before us. It 
was not patented, and is onen and 
free to the use of the public. And. 
of oourne. in using the art. the ruled 
lines and headings of accounts must 
necessarily be used as incident to it." 
Baker v. Selden, 101 U. S. 99, 104, 25 
I«. ed. 841. 

88. Stone v. Dugan Piano Co., 210 
F«^. 399 [aff 220 Fed. 837. 136 CCA 
5831. 

[a] ▲dTertUraments oopled from 
i.ii»L — "The book is in the nature 



of a manual of instruction and is do- 
signed to teach piano dealers how to 
attractively advertise their wares 
and contains forms, or models, or 
diagrams of advertisements, just as 
we may choose to term them. If 
complainant had published and copy- 
righted a manual of instruction de- 
signed to teach piano makers how 
to build the Instruments, any person 
would be entitled to follow the in- 
structions and diagrams to construct 
a piano. I can see no distinction 
between a system of instruction as 
to how to make a piano and a system 
of instruction as to how to draw an 
advertisement. Th6 copyright of 
the book did not prevent the general 

?ublic from making use of the book 
or the purpose for which it was de- 
signed, notwithstanding such use re- 
sults in the publication of a part of 
the book in the form of an advertise- 
ment. In my opinion the case is on 
all fours with the decision in Baker 
V. Selden, 101 U. S. 99, 25 L. ed. 841." 
Stone V. Dugan Piano Co., 210 Fed. 
399. 400 [aff 220 Fed. 837. 136 CCA 
5831. 

83. Griggs v. Perrin, 49 Fed. IB 
[foil Baker v. Selden, 101 U. S. 99. 
25 L. ed. 841]. 

[a] Bnlo stated and appUod^— "A 
party may invent a new machine and 
write a book describing it for which 
he may obtain ^ copyright. This 
does not prevent another author 
from describing the same machine. 
He must not copy the copyrighted 
book, but he may write one of his 
own. So with a process, a system 
or an art, the fact that one person 
has described it and obtained a copy- 
right for his description does not 
prevent others from describing the 
same art in their own language. The 
copyright book is sacred, but not the 
subject of which it treats. If the 
defendants have described the com- 
plainant's system they have not of- 
fended, for that reason only, against 
the copyright law. If they have 
copied complainant's book they have 
offended against that law. As the 
complainant has no right to a mo- 
nopoly of the art of short-hand writ- 
ing, because he has written a book 
explanatory of that art as developed 
by him, and as there is Insuflflclent 
proof to show that the defendants 
have copied the complainant's book, 
considered apart from the complain- 
ant's system, it follows that the ex- 
ceptions disputing the master's con- 
clusion of law must be overruled and 
the motion for a preliminary injunc- 
tion denied." Griggs v. Perrin, 49 
Fed. 16. 

84. Burk v. Johnson, 146 Fed. 209, 
76 CCA 567; Burk v. Relief, etc., 
Assoc.. 8 Hawaii Fed. 388. 

[a] Artlolos of Mwoolatloa and by- 
lawsw— The copyright of a pamphlet 
containing articles of association 
and by-laws of a mutual burial as- 
sociation did not protect the system, 
considered merely as a system, so 
as to confer on the person owning 
the copyright or his transferees the 
exclusive right to organise associa- 
tions under the plan described. 
Burk V. Johnson, 146 Fed. 209, 76 
CCA 567. 

86. Baker v. Selden, 101 U. S. 99. 
105, 25 L>. ed. 841; Colliery Engineer 
Co. V. United Correspondence Schools 
Co.. 94 Fed. 152. 

"The description of the art in a 
book, though entitled to the benefit 
of copyright, lays no foundation for 
an exclusive claim to the art itself. 
The obleet of the one is explanation; 
the object of the other is use. The 
former may be secured by copyright. 



The latter can only bo secured, if it 
can be secured at all, by letters- 
patent." Baker v. Selden. supra. 

[a] B — oa for Tale.. — "To give to 
the author of the book an exclusive 
property in the art described therein, 
when no examination of its novelty 
has ever been officially made, would 
be a surprise and a n*aud upon th« 
public. That Is the province of 
letters-patent, not of copyright. Th« 
claim to an invention or discovery of 
an art or manufacture must be sub- 
jected to the examination of the 
Patent Office before an exclusive 
right therein can be obtained; and it 
can only be secured by a patent from 
the government. The difference be- 
tween the two things, letters-patent 
and copyright, may be illustrated by 
reference to the subjects just enu- 
merated. Take the case of medicines. 
Certain mixtures are found to be of 
great value in the healing arL If 
the discoverer writes and publiabes 
a book on the subject (as regular 
physicians generally do), he gains no 
exclusive right to the manufacture 
and sale of the medicine; he gives 
that to the public. If he desires to 
acquire such exclusive right, he must 
obtain a patent for the mixture as a 
new art. manufacture, or composi- 
tion of matter. He may copyright 
his book, if he pleases; but that only 
secures to him the exclusive rignt 
of printing and publishing his book. 
So of all other inventions or dis- 
coveries." Baker v. Selden, 101 U. 
S. 99. 102. 26 L. ed. 841. 

86L White-Smith Music Pub. Co. 
V. Apollo Co., 209 U. S. 1, 28 SCt 819, 
52 L. ed. 655, 14 AnnCas 628; Holmes 
V. Hurst. 174 U. S. 82, 19 SCt 606. 4S 
L. ed. 904; Eichel v. Marcin, 241 Fed. 
404; White-Smith Music Pub. Co. v. 
Apollo Co^ 139 Fed. 427 [aff 147 Fed. 
226. 77 CCA 868 (aff 209 U. S. 1. 28 
SCt 819. 52 L. ed. 655. 14 AnnCas 
628)]: American Mutoscopet, etc. (^. 
V. Edison Mfg. Co., 137 Fed. 263; 
Werckmeister v. American Llth. Co., 
134 Fed. 321. 69 CCA 553. 68 LRA 
591 [rev 126 Fed. 2441; Simms v. 
Stanton. 75 Fed. 6; Greene v. Bishop. 
10 F. Cas. Ko. 5.763. 1 Cliff. 186; 
Stowe V. Thomas, 23 F. Cas. No. 18.- 
514. 5 Wall. Jr. 547; Charter y. Bailey. 
64 Me. 458, 18 AmR 273; Pike v. 
Nicholas. L. R. 5 Ch. 251. 260 note; 
Chilton V. Progress Printing, etc.. 
Co., [1896] 2 Ch. 29 (selection of 
horses likely to win races in wbioh 
they are entered); Hollinrake ▼• 
Truswell. [1894] 3 Ch. 420; Millar 
v. Taylor, 4 Burr. 2862. .98 Reprint 
201; Jefferys v. Boosey, 4 H. L. Caa 
816, 10 Reprint 681; Cartwrlght v, 
Wharton, 25 Ont. L. 857, 20 CfntWB 
853. 1 DomLR 392. 

"Throughout the act it is appar- 
ent that Congress has dealt with 
the concrete and not with an ab- 
stract right of property in ideas or 
mental conceptions." White-Smith 
Music Pub. Ck). y. Apollo Co., 209 V. 
S. 1, 16. 28 SCTt 319. 52 L. ed. 656. 
14 AnnCas 628. 

[a] Beason and extoat of mlar-' 
(1) •'The object of copyright is to 

f remote science and the useful arts, 
f an author, by originating a new 
arrangement and form of expression 
of certain ideas or conceptions, could 
withdraw these ideas or conceptions 
from the stock of materials to be 
used by other authors, each copy- 
right would narrow the field oj 
thought open for development and 
exploitation, and science, poetry, 
narrative, and dramatic fiction and 
other branches of literature would be 
hindered by copyright, instead or 
being promoted. A poem consists of 



For lator oams, devolopmoats and cihaangem in the law see cumulative Annotations, same title, page and note number. 
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menty and eombination of ideas and thotights makee 
a particular literary composition, and the appro- 
priation and use of them in that arrangement and 
combination is an. infringement.^^ Protection is 
afforded only to the material or tangible semblance 
in which the intellectual conception is expressed.^ 
This rule is sometimes expressed by saying that 
copyright resides only in the order of words selected 
by the author to express his ideas.^° But this must 



not be taken too narrowly, for it is well settled that 
an infringement need not be a complete and exact 
copy,^ and that paraphrasing or copying with 
evasive and colorable alterations is an infringement, 
although there is little or no verbal identity between 
the two works.^^ Copyright confers no monopoly in 
the facts stated; anyone else has an equal right to 
state such facts when he learns of them.®^ There 
is no copyright in mere news,^^ although the form 



words, expressing conceptions of 
words or lines of thongrbts; but copy- 
right in the poem gives no monopoly 
in the separate words, or in the 
ideas, conception, or facts expressed 
or described by the words. A copy- 
right extends only to the arrange- 
ment of the words. A copyright does 
not give a monopoly in any incident 
in a play. Other authors have a 
right to exploit the facts, experi- 
ences, field of thought and general 
ideas, provided they do not substan- 
tially copy a concrbce form, in which 
the circumstances and ideas have 
been developed, arranged, and put 
into shape. Holmes v. Hurst, 174 U. 
S. 82, 19 set 606, 4S L. ed. 904. . . . 
Copyright protection is extended to 
author s, mainly with a view to in- 
ducing them to give their ideas to 
the public, so that they may be 
added to the intellectual store, ac- 
cessible to the people, and that they 
may be used for the intellectual ad- 
vancement of mankind. It was well 
put by Lord Mansfield in Sayre v. 
Moore, 1 E^ast 861 note b, 102 Re- 
print 139. when he said: 'We must 
take care to guard against two ex- 
tremes equally prejudicial: The one 
that men of ability, who have em- 
ployed their time for the service of 
the community, may not be deprived 
of their just merits and the reward 
of their Ingenuity and labor; the 
other, that the world may not be de- 
prived of improvements, nor the 
progress of the arts be retarded. The 
act that secures copyright to authors 
guards against the piracy of the 
words and sentiments, but it does not 

J prohibit writing on the same sub- 
ect.' An author may have no mo- 
nopoly upon any theory propounded 
by him, or in the speculations by 
which, he has supported it, nor even 
in the use of the published results 
of his own observations. Bauer v. 
p-Donnell. 229 U. S. 1. 83 SCt 616, 
57 L. e^ 1041, 50 LRANS 1185, Ann 
Casl9l5A 150; Baker v. Selden, 101 
U. S. 99. 25 Lr. ed. 841; Eichel v. 
Harcin. 241 Fed. 404. 4W, 410." 
(2) "The doctrine that an an- 
ther has a right of property in 
his ideas and is entitled to de- 
niand for them the same perpetual 
protection which the law accords to 
the proprietor of personal property 
generally, finds no recognition either 
in the common law or in the statutes 
of any civilized country. When he 
, has embodied his thoughts in manu- 
script, the latter is his exclusive 
property having' the characteristics 
of transfer and succession common 
w personal property. Being his 

Froperty, the author may exercise 
ull dominion over it. He may pub- 
lish it to the world or not, at his 
option. Little v. Hall, 16 How. (U. 
8) 166. 15 L. ed. 828; Bar tie tt v. 
Crittenden, 2 P. Cas. No. 1,076. 6 Mc- 
Lean 82; Palmer v. De Witt, 47 N. 
3; 532. 7 AmR 480. If he publishes 
his book he ceases to have any ex- 
clusive claim to the ideas or senti- 
in^nts thereon expressed, considered 
Apart from the language or the out- 
ward semblance In which they are 
conveyed; for he can no longer ex- 
clusively appropriate the thoughts 
which have entered into the under- 
standings of other persons through 
publication, or prevent the unlimited 
We of every ad van ta ere which the 
purchaser can reap from the doc- 
trine or sentiments which the work 
contains." Carter v. Bailey. 64 Me. 
*58. 461, 18 AmR 273. 
lb] Art worlb— "The conceptions 



which it represents are as free as 
the birds of the air or the wild beasts 
of the forest, but they belong to 
him who first reduces them to cap- 
tivity. The Greeks reasoned that 
the perfect statue already existed 
in the block of marble, and that it 
required only the genius of the 
sculptor to develop its proportions. 
Copyright protects the captor of the 
idea, the genius of the sculptor, by 
giving him the exclusive property in 
his acquisition or creation." Werck- 
meister v. American Liith. Co., 134 
Fed. S21, 824, 69 CCA 653. 68 LRA 
591 [rev 126 Fed. 244]. 

[c] seieottomi of wJaadmg horse.— 
Plaintiff, who was the publisher of 
a registered weekly periodical, in- 
serted each week under the title of 
"One Horse Selections," a list of 
horseift which he expected to win at 
races in the ensuing week. Defend- 
ants published each day, at race 
meetings, a sheet or card giving un- 
der the title "The Specials, One 
Horse Finals," a list of horses which 
plaintifT and other sporting authori- 
ties had selected as likely to win in 
races on that particular day. with the 
names of those who had selected 
them. It was held that the announce- 
ment of the horses which plaintiff 
had selected as winners was not in 
the nature of a literary composition 
which could be protected under the 
copyright in plaintlfTs periodical. 
Chilton V. Progress Printing, etc., Co., 
[1895] 2 Ch. 29. 

87. Drone Copyright p 386. 

88. White-Smith Music Pub. Co. v. 
Apollo Co.. 209 U. S. 1. 28 SCt 319, 
52 L. ed. 655, 14 AnnCas 628 [aff 147 
Fed. 226, 77 CCA 868 (aff 189 Fed. 
427)1; Stowe v. Thomas, 23 F. Ca.s. 
No. 13,514, 2 Wall. Jr. 547; Chilton 
V. Progress Printing, etc., Co., [1895] 
2 Ch. 29; Holllnrake v. Truswell. 
[1894] 3 Ch. 420- Walter v. Stein- 
kopff. [1892] 3 Ch. 489; Jefferys v. 
Boosey, 4 H. L. Cas. 815, 10 Reprint 
681; Springfield v. Thame, 89 L. T. 
Rep. N. S. 242; Cartwright v. Whar- 
ton. 25 Ont. L. 357, 20 OntWR 853, 
1 DomLR 392. 

**The statute has not provided for 
the protection of the intellectual 
conception apart from the thing pro- 
duced, however meritorious such con- 
ception may be, but has provided for 
the making and filing of a tangible 
thing, against the publication and 
duplication of which It is the purpose 
of the statute to protect the com- 
poser." White-Smith Music Pub. Co. 
V. Apollo Co., 209 U. S. 1, 17, 28 SCt 
319, 52 L. ed. 655. 14 AnnCas 628. 

[a] ISosical compositions^— "The 
words 'musical composition' un- 
doubtedly relate to the Intellectual 
concoptlon of the composer; but 
manifestly a careful reading of the 
copyright law, in connection with the 
authorities construing the act, indi- 
cates that protection only of the 
material semblance in which the 
musical composition finds expression 
is afforded. Ditson v. Littleton, 67 
Fed. 905, 15 CCA 61. The musical 
composition, as an idea In the con- 
crete, is not copyrightable as such. 
That which gives the conception cor- 
poreal and tangible existence is the 
subject of copyrlghtinsr. To hold 
otherwise, indeed, would be a wide 
departure from the obvious intention 
of Congress in extending to the au- 
thor. Inventor, designer, proprietor, 
etc. the protection secured by stat- 
ute." White-Smith Music Pub. Co. v. 
Apollo Co.. 139 Fed. 427. 430 [aff 147 
Fed. 226. 77 CCA 368 (aff 209 U, S. 



1, 28 SCt 319, 62 L. ed. 665. 14 Ann 
Gas 628)]. 

89. Kalem v. Harper. 222 U. S. 
'55, 32 SCt 20, 56 L. ed. 92, AnnCas 
1918 A 1285: Holmes v. Hurst, 174 U. 
S. 82. 19 set 606. 43 L. ed. 904; Stowe 
V. Thomas, 28 F. Cas. No. 13.514. 2 
Wall. Jr. 547; Baker v. Labbie. 210 
Mass. 699. 97 NE 109. 37 LRANS 
944, AnnCasl912D 661; Jeffreys v. 
Boosey, 4 H. L. Cas. 815, 10 Reprint 
681. 

[a] Other eocpressioBji of rule.— 

(1) ^It is an interest in the intan- 
gible and impalpable thought and the 
particular verbal garments in which 
it has been clothed." Baker v. Lib- 
bie, 210 Mass. 699, 605. 97 NE 109, 
37 LRANS 944, AnnCasl912D 551. 

(2) "The right thus secured by the 
copyright act is not a right to the 
use or certain words, because they 
are the common property of the 
human race, and are as little sus- 
ceptible of private appropriation as 
air or sunlight; nor is it the right 
to ideas alone, since in the absence 
of means of communicating them 
they are of value to no one out the 
author. But the right is to that 
arrangement of words which the 
author has selected to express his 
ideas. Or, as Lord Mansfield de- 
scribes it, 'an incorporeal right to 
print a set of intellectual ideas, or 
modes of thinking, communicated in 
a set of words or sentences, and 
modes of expression. It is equally 
detached from the manuscript, or 
any other physical existence what- 
soever.' Millar v. Taylor, 4 Burr. 
2303, 2396, 98 Reprint 201. The na- 
ture of this property is perhaps best 
defined by Mr. Justice Erie in Jef- 
ferys v. Boosey, 4 K. L. Cas. 815, 10 
Reprint 681: 'The subject of prop- 
erty is the order of words in the au- 
thor's composition; not the words 
themselves, they being analogous to 
the elements of matter, which are 
not appropriated unless combined, nor 
the ideas expressed by those words, 
they existing in the mind alone, 
which is not capable of appropria- 
tion.' " Holmes v. Hurst. 174 TJ. S. 
82, 86. 19 SCt 606. 43 L. ed. 904. (3) 
"The copyright law protects the pub- 
lication of copies in the form or 
substance of the particular creative 
conception in which it has been ex- 
pressed by its author. The right se- 
cured by the copyright act is 'the 
right to that arrangement of words 
which the author has selected to ex- 
press his ideas.' " Bobbs-Merrill Co. 
v. Straus. 147 Fed. 15, 24. 77 CCA 
607, 16 LRANS 766 [aff 210 U. S. 339, 
28 SCt 722. 52 L. ed. 10861. (4) 
"When he has sold his book, the only 
pronerty which he reserves to him- 
self, or which the law gives to him, 
is the exclusive right to multiply 
the copies of that particular com- 
bination of characters which exhibits 
to the eyes of another the Ideas in- 
tended to be conveyed. This is what 
the law terms copy or copyright." 
Stowe v. Thomas, 23 F. Cas. No. 
18,614, 2 Wall. Jr. 647. 

90. See infra § 276. 

91. See infra § 279. 

92. Davies v. Bowes, 209 Fed. 63 
[aff 219 Fed. 178. 134 CCA 552]. 

93. Davies v. Bowes. 209 Fed. 58 
faff 219 Fed. 178. 134 CCA 5521: Na- 
tional Tel. New.s Co. v. Western 
ITnlon Tel. Co.. 119 Fed. 294, 56 CCA 
198. 60 LRA 805; Tribune Co. v. 
Associated Press, 116 Fed. 126: State 
V. Associated Press. 159 Mo. 410. 60 
SW 91. 81 AmSR 368, 61 LRA 151; 
Walter v. Steinkopff, [1892] 3 Ch. 
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of stating facts or news may be copyrighted.^ 

[( 268] d. Subject of Work. There is no copy- 
right protection, in the subject of a copyrighted 
work.*^ Anyone else may produce a work on the 
same subject without being guilty of infringement, 
even if the idea of doing so was suggested by the 
former work,^ provided only that the second work 
i9 independently prepared without infringing the 
first by any unfair use.®^ 

[i 269] e. Form and Size. The copyright se- 
cured in a book does not cover its form and size.^ 
fi 270] f. Plan and Symbols Used in Imparting 
Information. A copyright does not extend to and 



protect the symbols and signs used in a work," or 
the general plan or method of imparting the in- 
formation.^ The same digns, symbols, and plan may 
be used in another work, provided there is no copy> 
ing of the information or oth^r infringing use/ 
. [4 271] g. Mode of Advertinng. A copyright 
secured in a work designed for the purposes of 
advertisement does not protect the plan of advertis- 
ing adopted.' 

[$ 272] 4. Component Paxts of Copyrighted 
Work— a. In General The act of 1909 expressly 
provides that a copyright shall protect all the -copy- 
rightable component parts of the work copyrighted, 



489; Springfield v. Thames, 89 L. T. 
Rep. N. S. 242. See also supra S§ 
102 128. 

"Nor Is there any more property 
In 'news' to-wit, 'information/ 'in- 
telligence,' 'knowledge,' than there is 
in the 'the viewless winds,' until the 
'guinea stamp' of a copyright is im- 
pressed upon its external similitude, 
thus giving it one of the elements of 
property, to-wit, governmental pro- 
tection ror a limited period." State 
V. Associated Press, 159 Mo. 410, 
467. 60 SW 91, 81 AmSR 868, 61 LRA 
151. ^ ^ 

[a] notion masanMmdlnff as fact. 
-—There is no copyright in an orig- 
inal story printed in a newspaper as 
a report of an actual event. Davies 
V. Bowes, 209 Fed. 63, 66 [afT 219 
Fed. 178, 184 CCA 552] (where 
the court said: "Decision in this 
case is put upon a single nar- 
row ground — ^not because other 
grounds could not be found, but 
ecause the point to be stated de- 
pends upon a rule of morals. There 
never was any copyright in this 
alleged episode of trial, because 
it was printed as news; it was 

?iresented to the public as mat- 
er of fact and not of fiction; the 
readers of the Sun were invited to 
believe it. and Davies substantially 
admits that he wrote it in the form 
he did in order to induce belief. How 
much belief is to be accorded to 
newspaper stories is matter of opin- 
ion; out it is a matter of morals 
that he who puts forth a thing as 
verity shall not be heard to allege 
for profit that it is fiction"). 

Property in news see supra § 21. 

94. Davies v. Bowes. 209 Fed. 53 
faff 219 Fed. 178. 134 CCA 562]; Na- 
tional Tel. News Co. v. Western 
Union Tel. Co.. 119 Fed. 294, 56 CCA 
198. 60 LRA 805; State v. Associated 
Press, 169 Mo. 410. 60 SW 91. 81 
AmSR 368. 51 LRA 151; Chilton v. 
Progress Printing, etc., Co., [1895] 2 
Ch. 29: Walter v. StelnkopfF, ri892] 
8 Ch. 489. 495; Springfield v. Thame, 
89 L. T. Rep. N. S. 242. 

"It is said that there is no copy- 
right in news. But there is or may 
be copyright in the particular forms 
of language or modes of expression 
by which information is conveyed, 
and not the less so because the in- 
formation may be with respect to 
the current events of the day." Wal- 
ter v. Steinkopff, supra. 

"Of course a statement of fact 
may be protected by copyright 
against any piracy of the form of 
statement, l>ecause such form may, 
and often does, display literary ef- 
fort of merit. But there can be no 
piracy of the facts, because facts 
are public property. Nor does it 
change the result that the facts are 
stated in dramatic form. It is con- 
ceivable that the actual dialogue of 
a courtroom would be attractive on 
the stage, but the reporter of said 
dialogue could never obtain copy- 
right thereupon." Davies v. Bowes, 
209 Fed. 53. 56 Tafi! 219 Fed. 178, 
134 CCA 652]. 

[a] BnU applitO. — "There is no 
copyright in news, but only In the 
manner of expressing it." Spring- 
field V. Thame, 89 L. T. Rep. N. S. 
242 (holding a rewritten and con- 



densed newspaper paragraph no in- 
fringement of the original contribu- 
tion). 

95. Chautauqua School of Nurs- 
ing V. National School of Nursing, 
238 Fed. 151. 151 CCA 227 [rev 211 
Fed. 10141; Falk v. City Item Print- 
ing Co.. 79 Fed. 821; Centennial Cat- 
alogue Co. V. Porter, 6 F. Cas, No. 
2,546; Hanfstaengl v. Baines, [1896] 

A. C. 20; Kenrick v. Lawrence, 26 Q. 

B. D. 99; Springfield v. Thame, 89 
L. T. Rep. N. S. 242; Matthewson v. 
Stockdale, 12 Ves. Jr. 270, 33 Re- 
print 103. 

96i. National Cloak, etc., €o. v. 
Kaufman, 189 Fed. 215; Maxwell v. 
Goodwin, 93 Fed. 665; Mead v. West 
Pub. Co., 80 Fed. 380; Centennial 
Catalogue Co. v. Porter, 6 F. Cas. 
No. 2.646, 2 WklyNC (Pa.) 601: Wil- 
kins V. Aikin, 17 Ves. Jr. 422, 34 Re- 
print 163. 

[a] Bnle applied to law booka^— 
Where an author producing a new 
compilation of an unprotected law 
treatise by a third person has in- 
troduced into the text new chapters 
on subjects not treated in the orig- 
inal, it is not an infringement for 
a still later compiler of the original 
work to derive from the first compi- 
lation the idea of also treating these 
new topics, provided he does not re- 
produce any of the new matter in 
the first compilation. Mead v. West 
Pub. Co., 80 Fed. 380. 

97. Chautauqua School of Nurs- 
ing V. National School of Nursing, 
238 Fed. 151. 161 CCA 227 [rev 211 
Fed. 1014]; National Cloak, etc., Co. 
V. Kaufman, 189 Fed. 215; Matthew- 
son V. Stockdale, 12 Ves. Jr. 270, 33 
Reprint 103. See Infra SS 278, 288, 
299 

Compilations as an illustration of 
this rule see infra S 307. 

98. Holmes v. Hurst, 174 U. S. 82, 
19 set 606, 43 L. ed. 904, [aff 80 Fed. 
514, 25 CCA 610 (aff 76 Fed. 757)]; 
Merriam v. Famous Shoe, etc., Co., 
47 Fed. 411. 

99. Perris v. Hexamer, 99 TJ. S. 
674, 25 L. ed. 308. See also supra 
S 266. 

[a] Coloring of map and key 
thereto.— «Wh ere the complainants 
had published a series of maps for 
the use of insurers, using a pecu- 
liar system of coloring and signs ex- 
plained by a key. and defendants 
published maps of a different terri- 
tory, which were arranged substan- 
tially on the same plan, it was held 
that there was no infringement of 
the complainant's copyright in their 
maps. Perris v. Hexamer, 99 TJ. S. 
674. 25 L, ed. 308. 

1. Perris v. Hexamer. 99 TJ. S. 
674. 25 L. ed. 308; Burnell v. CJhown, 
69 Fed. 993; Cartwrlght v. Wharton. 
25 Ont. L. 357, 20 OntWR 853. 1 
DomLR 392. See also Lawrence v. 
Cupples, 14 F. Cas. No. 8,135; Bul- 
llnger v. Mackey. 4 F. Cas. No. 
2,127, 15 Blatchf. 550 (both of which 
cases were determined on the ground 
that the plan or arrangement was 
not novel; so far as these cases 
seem to support the view that a 
copyright would have protected the 
plan or arrangement if it had been 
novel they are unsound). 

fa] Compilation and key to credit 
ratingSi^— Complainant conceived and 



{>ut in operation a scheme for col- 
ecting, classifying, and putting in 
convenient form information as to 
the financial standing of business 
men in towns or counties with a key 
thereto, the same being intended for 
the use of business men in the same 
locality. It was held that it was no 
infringement that defendant by the 
same method obtained by his own 
efforts like information as to the 
standing of parties in a difCerent 
county, and published the same for 
the same purpose. Burnell v. Chown, 
69 Fed. 998. 
a. See cases supra notes 99, 1. 
[a] Beason for ni]A.-<~"The com- 
plainants have no more an exclusive 
right to use the form of the char- 
acters they employ to express their 
ideas upon the faoe of the map. than 
they have to use the form of type 
they select to print the key. Scarce- 
ly any map is published on which 
certain arbitrary signs, explained by 
a key printed at some convenient 

Slace for reference, are not used to 
esignate objects of special interest 
such as rivers, railroads, boundaries, 
cities, towns, ftc; and yet we thlnlc 
it has never been supposed that a 
simple copyright of the map gave 
the publisher an exclusive right to 
the use upon other maps of the par- 
ticular signs and key which he saw 
fit to adopt for the purposes of his 
delineations. That, however, is what 
the complainants seek to accomplish 
in this case. The defendant has not 
copied their maps. All he has done 
at any time has been to use to some 
extent their system of arbitrary 
signs and their key." Perris v. Hex- 
amer, 99 U. S. 674, 676, 26 L. ed. 
808. 

8. Mutual Adv. Co. v. Refo. 76 
Fed. 961 (mode of advertising with 
coupons^: Ehret v. Pierce, 10 Fed- 
563. 18 Blatchf. 302. See also Stone 
v. Dugan Piano Co., 210 Fed. 399 
[aff 220 Fed. 837, 136 CCA 583] 
(quoted supra % 266 note 82 [al). 

[a] Bula applied^— In a suit wnere 
plaintiff sought to restrain the in- 
fringement of a copyrighted chart of 
artificial teeth, it appeared that de- 
fendant had published a chart which 
while not copied from plaintiff's was 
constructed on the same plan as 
that. The court held that plaintiff 
could have no copyright in the plan, 
and that therefore defendant's chart 
was not an infringement. In deliv- 
ering the opinion of the court Butler, 
J., said: "The defendant has not 
copied and published the plaintiff's 
charts, but has employed simply the 
same plan 'of advertising his own 
manufacture. That he has done 
more cannot Justly be urged. Has 
he trespassed upon the plaintiff's 
rights by so doing? Without consid- 
ering the question whether the plain- 
tiff has secured a valid copyright for 
anything, it is sufQcient to say that 
we are well satisfied he has not 
secured a monopoly of this plan. 
The copyright laws do not embrace 
such an object. It could be secured, 
if at all. only by letters patent 
That it could be thus secured we do 
not mean to suggest. To enlarge 
upon this point would not be profit- 
able. Its truth, indeed, seems so 



For later caves, developmeiite and chaagefl in the law see cumulative Annotations, same title, page and note number. 
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and all matter therein in which copyright is already 
subsisting, but without extending the duration or 
scope of such copyright/ There was no parallel 
provision in any prior statute, but except as to 
matter in which copyright was already subsisting 
the rule was the same under the former law.'' A 
copyright secured in a book as a whole protects all 
its contents* which are copyrightable^ by the person 
taking out such copyright f the fact that matter not 
eopyrightable has been incorporated will not affect 
the validity of the copyright in the rest." 

New editJtons of a copyrighted work are protected 
by the copyright in the first edition as to the parts 



which remain unchanged. But if the new publi- 
cation contains new and original matter, a new 
copyright is necessary to the protection of such 
additional matter, and if none is taken out the new 
matter becomes public property, just as the original 
work would have become if a copyright for it had 
not been secured.*® 

[$ 273} b. Pictorial Blustrations, Maps, Oharts, 
Outs, Prints^ Engravings, Etc The copyright se- 
cured in a book extends to and protects not only 
the letterpress but also the pictorial illustrations, 
maps, charts, cuts, prints, engravings, etc.. which 
are contained in and form part of the work.*^ While 



obvious as to forbid, If not preclude, 
enlargement." S. S. White Dental 
Cb. ▼. Sibley. 88 Fed. 751. 752. 

4. Act March 4. 1909 (35 U. S. St. 
at L. 1075 c 820 | 8); Macmlllan Co. 
V. King. 228 Fed. 862; New Fiction 
Pub. Co. V. Star Co., 220 Fed. 994; 
Wltmark v. Standard Music Roll Co., 
lis Fed. 582 Faff 221 Fed. 376, 187 
CCA 184]; Da Prato Statuary Co. v. 
Giuliani Statuary Co.. 189 Fed. 90. 

[a] 'Kknnpoaaat pwrta** ooiurtmed. 
—"without intending to construe 
this section further than necessary 
for the purposes of this case, it is 
clear that 'component parts* does not 
mean subdivision of rights, licenses, 
or privileges, but refers to the sepa- 
rate chapters, subdivisions, acts, and 
the like of which most works are 
composed." New Fiction Pub. Co. v. 
fitar Co., 220 Fed. 994. 997. 

6. Royal Sales Co. v. Gaynor, 164 
Fed 207 

Beprlnt of oopyriiTl^ted nuKtter; 
motlce of oopjrlffht see supra I 219. 

a Ford V. Charles B. Blaney 
Amusement Co.. 148 Fed. 642; Harper 
T. Shoppell, 26 Fed. 519, 23 Blatchf. 
4S1. See also infra f 278. 

[a] Physical ooBtt«ctloa of oom- 
poaemt p«rts. — (1) A book may in- 
clude, and the copyright thereon pro- 
tect, matter associated therewith but 
not physically attached, as where a 
map is Inserted In a pocket formed 
on the binding of the volume. 
Lydlard-Peterson Co. v. . Woodman, 
204 Fed. 921. 924. 123 CCA 243 (where 
the court said: "We are of opinion 
that in this case the book or Direct- 
ory and the map are one production, 
and that the Directory includes the 
map. We fail to find a material dif- 
ference whether the map Is Inclosed 
in the pocket to the Directory, or 
whether it is stitched or otherwise 
fastened to the cover, or elsewhere In 
the Directory. On the map is the 
hyphenated word 'Map-Directory,' 
showing that it is of Itself not com- 
plete. To use it. the figures neces- 
sarily carry the reader to the book 
or Directory. And on the title page 
of the book are the same words 'Map- 
Directory.' These carry the reader 
to the map. . . . Our holding is 
that the Directory, with the map in 
the pocket, constitute but one pub- 
lication, on which, at the appropriate 
place, is a sufficient notice"). (2) a 
supplement to a newspaper, although 
not physically attached to it, is part 
of the newspaper or "book." Comyns 
V. Hyde. 72 L. T. Rep. N. S. 260. 

7. What is eo/pjTUftkttklOM see 
supra tf 90-148. 

8. See supra f 151. 

[al Xlliurtxatloiis oopyrlglited liy 
taot liar ^ Registration of a book un- 
der the Copyright Act. 1842. in the 
name of the author of the letter- 

{»ress, does not confer any protection 
n respect of drawings which are in- 
troduced into the book as illustra- 
tions, and the art copyright in which 
18 vested in other persons. Petty v. 
Taylor, [18971 1 Ch. 465 [dist Grace 
y. Newman, !», R. 19 Eq. 623. 7 ERC 
38]. 

, 9. United Dictionary Co. v. G. & C. 
Merriam Co.. 208 U. S. 260, 28 SCt 
290. 52 L. ed. 478; Mifflin v. Dutton, 
190 U. S. 266. 23 SCt 771, 47 L. ed. 
1043; Mifflin v. R. H. White Co.. 190 



U. S. 260, 23 SCt 769, 47 L. ed. 1040 
[afl 112 Fed. 1004, 50 OCA 661, 61 
LRA 134 (aif 107 Fed. 708)1; Ford v. 
Charles E. Blaney Amusement Co.. 
148 Fed. 642; Harper v. Donohue. 144 
Fed. 491 [afe 146 Fed. 1023 mem. 76 
CCA 678 meml; Black v. Henry G. 
Allen Co.. 42 Fed. 618. 9 LRA 438; 
Lawrence v. Dana, 14 F. Cas. No. 
8,136. 4 Cliff. 1; Leslie v. Young. 
[1894] A. C. 335; Lamb v. Evans, 
[1893] 1 Ch. 218. 223; Low v. Ward, 
L. R. 6 Eq. 415 (holding that the last 
six chapters of a novel were covered 
by the copyright and infringed al- 
though all the rest had been dedi- 
cated by prior publication) ; Cary v. 
Longman, 1 East 358, 102 Reprint 
138. 7 ERC 78; Hodges v. Welsh, 2 
Ir. Eq. 266; Barfield v. Nicholson. 2 
Sim. & St. 1, 1 EngCh 1, 57 Reprint 
245. But see Bentley v. Tlbbals, 228 
Fed. 247. 188 CCA 489 (holding that 
the copyrighted and uncopyrTghted 
matter must be distinguished, as a 
condition of protection against In- 
fringement. There has never been 
any such express requirement In the 
statute, and the soundness of the 
holding is very doubtfuL See supra 
I 167). 

Lord Kenyon in Carey v. Longman, 
1 East 358. 359, 102 Reprint 188. 7 
ERC 78 [quot Hodges v. Welsh, 2 Ir. 
Eq. 266. 287]. said: "Courts of Jus- 
tice have been long labouring under 
an error, if an author have no copy- 
right in any part of a work unless he 
have an exclusive right to the whole 
book." 

[a] Bnls applied.^— "The 'counsel 
for the defendant also insisted, that 
the plaintiffs having obtained a copy- 
right purporting to be for the whole 
book, when they were only entitled 
to a copyright for a very small por- 
tion of the matter contained in such 
book, such copyright was wholly 
void, and no action would lie for any 
infringement of it. and prayed the 
court so to instruct the jury. But the 
court decided that such copyright 
would, and did, secure to the plain- 
tiffs the exclusive right to such mat- 
ter in said book, whether it were 
more or less, as he was entitled to 
obtain a copyright for. and that said 
copyright was not void, and that this 
action would lie for an infringe- 
ment or pirating of any part of the 
matter in said books for which the 
plaintiffs were entitled to obtain a 
copyright, and so instructed the Jury, 
and refused to instruct the Jury as 
prayed by defendant's counsel." 
Backus V. Gould, 7 Bow. (U. S.) 798, 
799, 12 L. ed. 919 (where, however, 
the supreme court did not pass on 
the correctness of this instruction). 

Lb] Zietterpress and Ulnstratlons. 
—The autnor of a book may have 
copyright in the letterpress, and the 
copyright in the illustrations may be- 
long to another. Petty v. Taylor, 
[18971 1 Ch. 466. 

[c] Puhlloatlon In foreJim enoy- 
olopedla. — The copyright in an arti- 
cle is not lost by reason of its pub- 
lication in a volume such as a 
foreig-n encyclopedia, the bulk of 

which is publicl Juris. Black v. 
Henry G. Allen Co., 42 Fed. 6 SO. 56 
Fed. 764. 

10. Banks v. McDivitt. 2 F. Cas. 
No. 961, IS Blatchf. 163; Farmer v. 



Calvert Lith.. etc., Co., 8 F. Cas. No. 
4,651. 1 Flipp. 228; Lawrence v. 
Dana, 14 F. Cas. No. 8,136, 4 Cliff. 1. 

11. Lydiard-Peterson Co. v. Wood- 
man, 204 Fed. 921. 123 CCA 243 [reh 
den 205 Fed. 900, 126 CCA 434]: Mail, 
etc., Co. V. Life Pub. Co., 192 Fed. 
899, 113 CXIA 877; National Cloak, 
etc.. Co. V. Kaufman, 189 Fed. 215: 
Da Prato Statuary Co. v. Giuliani 
Statuary Co., 189 Fed. 90; Royal Sales 
Co. V. Gaynor. 164 Fed. 207; Bennett 
V. Boston Traveler Co., 101 Fed. 445, 
41 CCA 446; Munro v. Smith. 42 Fed. 
266; Harper v. Shoppell. 26 Fed. 619, 
28 Blatchf. 431; Petty v. Taylor, 
[1897] 1 Ch. 465; Cooper v. Stephens, 
{1895] 1 Ch. 567; Cate v. Devon, etc. 
Newspaper Co., 40 Ch. D. 500; Maple 
V. Junior Army, etc.. Stores, 81 Ch. 
D. 869: Grace v. Newman, L. R. It- 
Eq. 623, 7 ERC 86: Bradbury v. Hot- 
ten, L. R. 8 Exch. 1; Roworth ▼. 
Wilkes, 1 Campb. 94; Bogue v. HouU 
ston, 5 De G. & 8m. 267, 64 Reprint 
1111 [foil W. Marshall & Co., Ltd. v. 
A. H. Bull, Ltd.,. 86 L. T. Rep. N. 8. 
77] (engravings of cartoons In 
"Punch"): W. Marshall & Co.. Ltd., v. 
A. H. Bull, Ltd., 85 L. T. Rep. N. S. 
77 [appr Cooper v. Stephens, supra]; 
Wllkins V. Aiken, 17 Ves. Jr. 422, 84 
Reprint 163; Life Pub. Ck). v. Rose 
Pub. Co., 12 Ont. L. 386, 8 OntWR 
28. 7 OntWR 837. See also Cobbett 
V. Woodward. L. R. 14 Eq. 407 (where 
an illustrated catalogue of furniture 
was refused protection on the ground 
that there is no copyright in an ad- 
vertisement, on which point it was 
subsequently overruled in Maple v. 
Junior Army, etc.. Stores. 21 Ch. D. 
869. See also supra S 140). 

•The complainant having copy- 
righted its entire catalogue was en- 
titled to the protection of the copy- 
right law as to each cut contained 
therein." Da Prato Statuary Co. v. 
Giuliani Statuary Co., 189 Fed. 90, 

^ [al mHU *ppUed.F-«"Zn Bogue ▼, 
Houlston, 5 DeG. & Sm. 267^ 64 Re- 
print 1111, the plaintiff published a 
book containing letter-presls illus- 
trated by wood engravings printed on 
the same paper. The defendants pub- 
lished a similar book with different 
letter-press but containing pirated 
copies of the wood engravings. The 
plaintiff 'had registered his book for 
copyright, and it was held that the 
C!opyrlght Act extended to the wood 
engravings equally with the letter- 

f>ress, and the Court granted an In- 
unction. Vice-Chanceller Parker, at 
p. 276. says: 'It appears to me that 
a book must include every part of 
the book, it must include every print, 
design, or engraving which forma 
part of the book, as well as the let- 
ter-press therein, which is anoth<sr 
part of it.* And he held that 'where 
there are designs forming part of a 
book in which a person has copy- 
right, such copyright extends to the 
illustrations and de.signs of the book, 
equally as to the letter-press.' This 
case was followed in Bradbury v. 
Hotten, L. R. 8 Exch. 1. There the 
plaintiffs were proprietors of the 
English weekly periodical called 
•Punch,' and had nubli^ed in nine 
several numbers nine cartoons with 
descriptive writing underneath them, 
with reference to the Emperor Nar 
i poleon III. The defendants published 
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copyright without some copying," the mere fact of 
similarity, or even identity, between two works does 
not of itself make one an infringement of the other.^ 
Mere priority in time does not confer a monopoly, 
there being a sharp distinction in this respect be- 
tween copyrights and patents.** Both works may 
be entitled to copyright, although identical, if each 
is an original and independent production.*'^ Such 
similarity or identity is merely evidence of copy- 



be to some extent a copy of the first. 
Boosey v. V7hight. [19001 1 Ch. 122, 
FbRC 85 [aff [1899J 1 Cfh. 836]. 

42. See supra S 277. 

43. Stecher Llth. Co. v. Dunston 
Llth. Co., 233 Fed. 601; Gross v. Se- 
ligrman, 212 Fed. 930, 129 CCA 450: 
Sampson, etc., Co. v. Seaver-Radfora 
Co.. 140 Fed. 539, 72 CCA 56 [rev 
134 Fed. 890]: Lawrence v. Dana, 14 
F. Cas. No. 8.136. 4 Cliff. 1; Klrke 
La Shelle Co. v. Armstrong, 173 App. 
DIv. 232. 159 NTS 363. 

"It cannot be questioned that the 
second publisher, although he gives 
out exactly the same words as the 
first publisher, Is, nevertheless, 
within his legal right, provided he 
resorts Independently to the same 
originals that the first publisher 
went to. He may, Indeed, even make 
use of the same phraseology, either 
because the topic necessarily re- 
quires it or through mere incidental 
coincidences of expression." Samp- 
son, etc., Co. V. Seaver-Radford Co., 
140 Fed. 539, 541, 72 CCA 55 [rev 
134 Fed. 890]. 

44. Johnson v. Donaldson, 8 Fed. 
22. 24, 18 Blatchf. 287 (where Wal- 
lace, J., said: "Assuming the plain- 
tiff to have been the artist and de- 
signer of the picture copyrighted bv 
him, the defendant was not liable if 
he did not avail himself, directly or 
Indirectly, of the plaintiff's produc- 
tion. A copyright secures the pro- 
prietor against the copying, by 
others, of the original work, but 
does not confer upon him a monop- 
oly in the intellectual conception 
which it expresses. An artist cannot 
acquire such an exclusive right to 
the conception embodied and ex- 
pressed in his picture as to preclude 
others from the exercise of their 
own creative genius or artistic skill, 
or from availing themselves of any 
part of the general contribution of 
artistic production. The law of 
copyright originated in the recogni- 
tion of the right of another to be 
protected in the manuscript which Is 
the title of his literary property. 
This 'protection could not be ade- 
quate unless he was invested with 
the exclusive privilege of copying 
the manuscript, whether for sale or 
for publication. It does not rest 
upon any thaory that the author has 
an exclusive property in his ideas, 
or in the words in which he has 
clothed them. If each of two per- 
sons should compose a poem identi- 
cally alike, he who first composed 
it would have no priority of title 
over the other, nor would he acquire 
priority by first publishing it. The 
law of copyright would protect each 
in his own manuscript, but would 
not prevent either from using his 
own."); Corelll v. Gray, 29 T. L. R. 
670. 

[a] Dlsttnetioa between oopyvight 
and patent. — (1) "Copyright differs 
in this respect from patent right, 
which admits of no use of the pat- 
ented thing without the consent or 
license of the patentee. Persons 
making, using, or vending to others 
to be used, the patented article are 

guilty of Infringing the letters-pat- 
ent, even though they may have sub- 
sequently invented the same thing 
without any knowledge of the exist- 
ence of the letters-patent; but the 
recom position of the same book 
without copying, though not likely 
to occur, would not be an infringe- 
ment." Lawrence v. Dana, 14 F. Cas. 
No. 8.136. 4 Cliff. 1, 80. (2) "Under 



the Copyright Act. 1911, as under the 
former law. no absolute monopolv is 
given to authors analogous to that 
conferred on inventors of patents; 
that is to say. if it could be shown 
as a matter of fact that two pre- 
cisely similar works were in fact 
produced wholly independently of 
one another, the author of the work 
published first would not be entitled 
to restrain the publication by the 
other author of that author's inde- 
pendent and original work. Whtit is 
given is the merely negative right 
to prevent the appropriation of the 
labours of an author by another." 
Per Sargant, J., in Coreili v. Gray, 
29 T. L. R. 570. 
46. See supra i 94. 

46. See infra |i 426-428. 

47. National Cloak, etc., Co. v. 
Standard Mail Order Co., 191 Fed. 
628; George T. Bisel Co. v. Bender, 
190 Fed. 205. And see cases supra 
f 277. 

[a] '<TliiS triM t«at of pivaoy or 
not IS to ascertain whether the de- 
fendant has, in fact, used the 'plan, 
arrangements, and illustrations of 
the plaintiff, as the model of his own 
book, with colorable alterations and 
variations only to disgruise the use 
thereof; or whether his work is the 
result of his own labor, skill, and 
use of common materials and com- 
mon sources of knowledge, open to 
all men, and the resemblances are 
either accidental or arising from the 
nature of the subject. In other 
words, whether the defendant's book 
is, quoad hoc, a servile or evasive 
imitation of the plaintiff's work, or 
a bond, fide original compilation from 
other common or Independent 
sources." Per Story. J-i in Emerson 
V. Davles. 8 F. Cas. No. 4.436, 8 
Story 768, 793 (which statement of 
the test of infringement has been 
many times quoted and applied in 
later cases particularly in cases in- 
volving compilations. See infra 
I 807 text and note 91). 

rb] Sole »pplied.F— In Roworth v. 
Wilkes, 1 Campb. 94, 99, which was 
among other things an action for 
pirating certain prints in a work on 
fencing, it appeared in evidence that 
three of the engravings of defendant 
repreaented figures in exactly the 
same attitudes as plaintiff's but dis- 

f'uised by different costumes. De- 
endant gave no evidence to explain 
the similitude or to repel the pre- 
sumption which that necessarily 
caused, and while the verdict was 
for plaintiff, Lord Ellenborough said 
that it was to be considered whether 
there was "such a similitude and 
conformity between the prints, that 
the person who executed the one set 
must have used the others as a 
modeL In that case he is a copyist 
of the main design. But if the 
similitude can be supposed to have 
arisen from accident; or necessarily, 

from the nature of the subject; or 
from the artist having sketched de- 
signs merely from reading the letter- 
press of the plaintiff's work. — the de- 
fendant is not answerable." 

[c] Discordant AeotoUm^-'-See 
Hein v. Harris, 188 Fed. 107, 108, 
105 CCA 899 [aff 175 Fed. 8761 
(where the court said: "Defendant 
contends that in order to Infringe a 
copyright the defendant must have 
actually copied or pirated the pro- 
duction of the plaintiff, and not 
merely, while Ignorant, have himself 
1 produced substantially the same 
1 thing. The case cited In support of 



ing — ^more or less strong aeeording to eireuniBtaneeB 
and the explanations which may be made of it.^' 
It is only where the similarity or identity is due 
to copying from the copyrighted work that the 
later work may be deeipeJ an infringement.^' 
Thus if a person, without making any use of a 
prior copyrighted work, by his own independent 
labor produces something similar, there is no in- 
fringement.^ So one work does not violate the 

this proposition is S. S. White Dental 
Co. V. Sibley, 88 Fed. 761. Thla is 
not applicable, holding merely that, 
by copyrighting a chart showing en- 
graved Illustrations of artifldal 
teeth made by plaintiff, a monopoly 
was not secured of that plan of ad- 
vertising. An authority which ap- 
parently sustains defendant's con- 
tention, however, is found in Reed 
V. Carusf, 20 F. Cas. No. 11,641 
Taney 72, where Mr. Justice Taney 
held, in the case of a musical com- 
position, that defendant was not 
liable for producing a piece, the 
same in all important parts. If It 
was not taken from the plaintiff's, 
but was the effort of defendant's 
own mind. That cause, however, 
was an action to recover penalties 
under the seventh section or the act 
of 1831, which expressly provided 
that there might be recovery if de- 
fendant's act was *wlth intent to 
evade the law.' The cause now be- 
fore us Involves only the property 
right of the original composer in his 
copyright. The act in force when 



this copyright was issued (U. S. Rev. 
St. § 4952, as amended by Act March 
3, 1905, S3 St at L. 1000, c. 1432) 
provides that the author of a musi- 
cal composition, upon complying 
with the provisions of the copyright 
statute, shall have the sole liberty 
of printing, publishing, and vending 
the same. We are referred to no au- 
thority, and know of no reason for 
holding that the person to whom this 
right is secured may not maintain it 
by injunction against another person 
who threatens to invade it." The 
court below had taken the same view 
[175 Fed. 875]. No authority is 
cited in support of this rather ex- 
traordinary decision, and it is be- 
lieved none can be found. The au- 
thorities are all the other way. This 
decision gives a musical copyright 
the scope and operation of a patent). 

48. National Cloak, etc, Co. v. 
Standard Mall Order Co., 191 Fed. 
528: Dam v. Kirk la Shelle Co., 176 
Fed. 902, 907. 99 CCA 392, 41 LrRANS 
1002. 20 AnnCas 1173 [aff 166 Fed. 
5 89 J: Sampson, etc., Co. v. Seaver- 
Radford Co.. 140 Fed. 639. 72 CCA 65 
[rev 184 Fed. 890]: Maxwell v. Good- 
win. 93 Fed. 665; S. S. White Dental 
Co. V. Sibley, 38 Fed. 761. 

"It is undoubtedly true, as claimed 
by the defendant, that an author 
cannot by suggestion obtain exclu- 
sive control of a field of thought 
upon a particular subject. If the 
playwright in this case without the 
use of the story, and working inde- 
pendently, had constructed a play 
embracing its central idea, it may 
well be that he would not have in- 
fringed the copyright of the story." 
Dam V. Kirk la Shelle Co.. supra. 

[a] Bole applied^ — ^In a case in- 
volving the question of the infringe- 
ment of an ingenious plan for ad- 
vertising artificial teeth it appeared 
that plaintiff, a manufacturer of ^t- 
tlflcial teeth, had copyrighted i«id 
published charts showing illustrated 
sections of teeth (in connection with 
numbers) so arranged as to convey 
Information respecting their char- 
acter, size, shape, etc., and enabling 
purchasers to order what they 
needed without inspection. Defend- 
ant, also a manufacturer of artiflcial 
teeth, procured engraved illustra- 
tions of the teeth made by him. ar- 
ranged in sections (accompanied by 
numbers), and printed them on 
I charts; and thus conveyed to pur- 
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eopyright in another simply beeanse there is a 
similarity between the two, if the similarity results 
from the faet that both works deal with the same 
subject/^ or have made use of oommon sonrees.''^ 
[i 279] c Sufficiency of Copying— (1) Bemro- 
daction and Paraphrasing. A literal reproduction 
of the whole, or of substantially the whole, of a 



copyrighted work, if unauthorized, constitutes an 
infringement.*^^ But an infringement is not con* 
fined to literal and exact repetition or reproduction; 
it includes also the various modes in which the 
matter of any work may be adopted, imitated, trans- 
ferred, or reproduced, with more or less colorable 
alterations to disguise the piracy.^' Paraphrasing 



chasers the same character of In- 
formation respecting his manufac- 
ture as plaintiff's charts afforded. 
In holdiag that defendant was not 
liable to the charge of infringement 
Butler, J., in delivering the opinion 
of the court, said: "The defendant 
Is not liable, unless he has copied — 
"pirated* — the plaintiff's charts, or 
Mme part of them. If he devised 
the same plan in ignorance of what 
the plaintiff had done, it is clear, we 
believe, that he has not infringed 
any privilege secured by the plain- 
tiff. The proofs do not Justify a 
conclusion that he has so copied. 
, His own positive testimony that he 
has not but that he worked out the 
scheme In ig^noranoe of what the 
plaintiff had done, is not overborne 
by the circumstances which- the 
plaintiff invokes to prove the con- 
trary." s. S. White Dental Co. v. 
Sibley. 38 Fed. 761. 752. 

48. McCarthy v. Adler. 827 Fed. 
$30; Gross v. Sellgman, 212 Fed. 930, 
129 CCA 450; Woodman v. Lydlard- 
Peterson Co., 192 Fed. 67 [aff 204 
Fed. 921. 123 CCA 243. 206 Fed. 900, 
126 CCA 484]; Da Frato Statuary 
Co. V. Giuliani Statuary Co., 189 Fed. 
90; Maxwell v. Goodwin. 93 Fed. 665; 
Bullinger v. Mackey. 4 F. Cas. No. 
2,127. 15 Blatchf. 550- Pike v. Nich- 
olas, L. R. 6 Ch. 261: Toole v. Young. 
L. R. 9 Q. B. 523. ^ BRC 871; WlT- 
kins v. Alkln. 17 Ves. Jr. 422, 34 Re- 
print 163. 

[a] Maps and ebarto afford an 11- 
lUBtration of this rule. See infra 
i 311. 

[b] Xlliutr»ted trade oatalofoes^— 
(1) "I am entirely in accord with 
defendant in the proposition that a 
manufacturer of unpatented articles 
cannot practically monopolize their 
sale by copyrighting a catalogue con- 
taining illustrations of them. From 
a comparison, of the illustrations 
upon which complainant relies, the 
fair Inference would seem to be that 
defendant makes some garments 
which are identical with complain- 
ant's and offers them for sale. If 
this be so. he cannot be deprived of 
the right to Issue a catalogue of the 
garments he offers, with illustrations 
showing what they look like, pro- 
vided that his illustrations are drawn 
from the garments themselves, and 
not copied from complainant's copy- 
righted catalogue. The difficulty 
with undertaking to decide the case 
on demurrer Is that we cannot be 
sure how defendant's illustrations 
were produced. Complainant might 
be able to show that they were in 
fact copied from its own. and not 
drawn with the garments as models." 
National Cloak, etc., Co. v. Standard 
Mail Order Co., 191 Fed. 528. (2) 
The complainants who were manu- 
facturers of church furniture pre- 
pared and published a book of en- 
Sravings thereof, containing also a 
price list, and procured the book to 
he copyrighted. Defendant, a manu- 
facturer of school and church fur- 
niture, manufactured goods from de- 
signs taken from the complainant's 
Illustrations, and also published a 
hook containing Illustrations of his 
goods with price list. Several of 
these illustrations bore a striking 
resemblance to those of the com- 
plainants, but defendant contended 
that its illustrations were in truth 
Ji his own goods, and that the slmlli- 
tjde of the illustrations resulted 
irom the fact that the goods were 
J\lke, It was held that plaintiff's 
ulustrations were not infringed. In 
delivering the opinion of the court, 
Severens, j.. said: '"The defendants 
B^y lawfully manufacture just such 



floods. Can they not publish correct 
llustrations of them as adjuncts of 
their sale? Ought they to be re- 
strained from doing this because the 
complainants, having done the same 
thing, have copyrighted illustrations 
which, while representing their own 
goods, represent those of the defend- 
ant al8<^? It is clear that the books 
of both parties are published and 
used solely as means for advertise- 
ment. To say that the defendant has 
not the right to publish correct il- 
lustrations of Its goods must practi- 
cally result in creating a monopoly, 
in goods modeled on those designs, 
in the complainants, and thus give 
all the benefits of a patent upon 
unpatented and unpatentable articles. 
Sales of merchandise are made 
largely by samples, and when the 
articles are bulky, as in case of fur- 
niture. Illustrations are the only rep- 
resentations that can be made to the 
eve of the public at large; and it is 
altogether likely that to withdraw 
the right to make them from one of 
the parties would put him out of the 
field of competition. It does no', ap- 
pear to me that such results can be 
accomplished in this way." Lamb v. 
Grand Rapids School Furniture Co., 
39 Fed. 474, 476. (3) "In the case of 
Lamb v. Grand Rapids School Furni- 
ture Co., 39 Fed. 474 and which was 
a case of a trade catalogue, and was 
cited by the defendant, it did not 
appear that the defendant's cuts were 
copied from the plaintiff's cuts, and 
the court assumed that defendant's 
cuts were made from photographs of 
its own stock." Da Prato Statuary 
Co. v. Giuliani Statuary Co., 189 Fed. 
90, 92. 

[c] Design SQgigested by adTav- 
tlsev^— Defendant oompooiy, a manu- 
facturer of clothing, desiring to is- 
sue a booklet advertising its prod- 
ucts, through one of its members 
submitted to two artists, one of 
whom was complainant, the same 
general design for a picture to be 
placed on the cover, leaving the de- 
tails to the artists. Complainant 
copyrighted his sketch, which was 
not accepted. The one accepted and 
used was necessarily similar in gen- 
eral design, but different in detail. 
It was held: (1) That defendant's 
picture did not infringe the copy- 
right; and (2) that under the facts 
a court of equity would not subject 
defendant to the severe penalties of 
the copyright law for the use for 
commercial purposes of a picture of 
which it was to a large extent the 
originator. McCarthy v. Adler, 227 
Fed. 630, 682 (where the court said: 
"Of necessity, with Ihe general in- 
structions that were given, and the 
liberty to both of the artists in 
respect of detail, there was not very 
much room for general variation. 
The scheme was the same scheme in 
both instances, and did not originate 
with either of the artists, but origi- 
nated in the mind of this business 
man, who had his own ideas as to 
what would be effective for adver- 
tising purposes. The carrying out 
of the detail was a matter that one 
would expect would be left to the 
artist, and was left to the artist. 
From my point of view the differ- 
ence in the detail is substantial; but, 
even if it had been closer. I think 
the result would be the same, be- 
cause of the limited character, both 
in space and in theme, of the subject- 
matter to be treated"). 

60. McCarthy v. Adler, 227 Fed. 
680; Woodman v. Lydlard-Peterson 
Co.. 192 Fed. 67 [aff 204 Fed. 921. 123 
CCA 248, 205 Fed. 900, 126 CCA 4841; 
George T. BIsel Co. v. Bender, 190 



Fed. 205; Glaser v. St. Elmo Co., 175 
Fed. 276; Edward Thompson Co. v. 
American Law Book Co., 130 Fed. 
639 [aff 157 Fed. 1003 mem, 85 CCA 
677 mem (app dism 216 U. S. 625 
mem, 30 SCt $76 mem» 64 L. ed. 642 
mem)J; Kowell v. Miller, 91 Fed. 129, 
33 CCA 407; Brightley v. Littleton, 
47 Fed. 108; Johnson v. Donaldson, 8 
Fed. 22, 18 Blatchf. 287; Emerson v. 
Davies, 8 F. Cas. No. 4.486. 3 Story 
768; waiter v. Lane, [1900] A. C. 
539 (two independent reports of the 
same lecture) ; Pike v. Nicholas. L. R. 
6 Ch. 261: Hanfstaengl v. Empire 
Palace, 118941 8 Ch. 109; Lucas v. 
Cooke, IS Ch. D. 872; Moffatt & Paige. 
Ltd. V. George Gill & Sons, Ltd., 84 
L. T. Rep. N. S. 452 [rev on other 
grounds 86 L. T. Rep. N. S. 465]; 
Schlesinger v. Bedford, 68 L. T. Rep. 
N. S. 762; De Berenger v. Wheble, 2 
Stark. 548, 8 ECL 525. 

"Each of these compositions had 
a common source, and It is the set- 
tled law in copyright that, where two 
men work Independently from a com- 
mon source and produce different re- 
sults, neither infringes upon the 
other." McCarthy v. Adler, 227 Fed. 
630, 632. 

"Others are free to copy the origi- 
nal. They are not free to copy the 
copy." Bleistein v. Donaldson Llth. 
Co.. 188 U. S. 239, 249, 23 SCt 298, 
47 L. ed. 460. 

OomyilHitkmg as an illustration of 
this rule see infra S 307 et seq. 

Direotorr oases as an illustration 
of this rule see infra S 308. 

Art reprodnotlon* see infra 8S 324- 
327. 

61. G. & C. Merriam Co. v. United 
Dictionary CV>., 146 Fed. 364, 76 CCA 
470 raff 208 U. S. 260, 28 SCt 290. 62 
L. ed. 478]. 

[a] PhotocrapUo zeprlnti*— Where 
a book was copyrighted In the United 
States and Great Britain, it was held 
that the i^ublicatlon in the United 
States of a photographic reprint of 
the foreign edition was an infringe- 
ment of the United States copyright. 
G. & C. Merriam v. United Diction- 
ary Co.. 146 Fed. 854. 76 CCA 470 
[aff 208 U. S. 260, 28 BCt 290, 52 
L. ed. 4781. 

52. Callaghan v. Myers, 128 U. S. 
617, 9 SCt 177, 32 L. ed. 547 [aff 24 
Fed. 636. 20 Fed. 441, 6 Fed. 726. 10 
Biss. 189]: Hoffman v. Le Traunfk, 
209 Fed. 375; Maxwell v. Goodwin, 
93 Fed. 665; Springer Llth. Co. v. 
Falk, 69 Fed. 707, 8 CCA 224 fapp 
dism 17 SCt 998 mem. 41 L. ed. 1179 
mem]; Bullinger v. Mackey, 4 F. 
Cas. No. 2,127, 15 Blatchf. 550; 
Drury v. Ewing, 7 F. Cas. No. 4,096, 

1 Bond 540; Emerson v. Davies, 8 F. 
Cas. No. 4,436, 3 Story 768; Greene 
V. Bishop, 10 F. Cas. No. 6,763, 1 
Cliff. 186; Lawrence v. Cupples. 16 
F. C!^s. No. 8,135; Lawrence v. Dana. 
15 F. Cas. No. 8,136, 4 Cliff. 1: Webb 
V. Powers, 29 F. Cas. No. 17,323. 2 
Woodb. & M. 497; Pike v. Nicholas, 
L. R. 5 CJh. 251; Lewis v. Fullarton, 

2 Beav. 6, 17 EngCh 6, 48 Reprint 
1080: Ro worth v. Wilkes, 1 Campb. 
94; Tnisler v. Murray, 1 East 362 
note, 102 Reprint 140; Sayre v. 
Moore, 1 East 361 note b, 102 Re- 
print 139; Cary v, Longman, 1 Ea.st 
368, 102 Reprint 188. 7 ERC 78; Mof- 
fatt & Paige, Ltd, v. George Gill & 
Sons, Ltd., 86 L. T. Rep. N. S. 465; 
Barfleld v. Nicholson, 2 Sim. & St. 1, 
1 BngCh 1, 67 Reprint 245; Wilklns 
V. Alkln, 17 Ves. Jr. 422, 84 Reprint 
163; Longman v. Winchester. 16 Ves. 
Jr. 269, 38 Reprint 987; Matthewson 
V. Stockdale. 12 Ves. Jr. 270, 33 Re- 
print 108; Jarrold v. Heywood. 18 
Wkly, Rep. 279. 

"As the owner of material posses- 
sions may assert hi0 righto wber- 
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is copying and an inf ringement,'^ if carried to a 
sufficient extent.^ Substantial identity between the 
origpinal and the copy is not required.^ Copying 
and infringement may exist, although the work of 
the pirate is so cleverly done that no identity of 
language can be found in the two works.^ In 
such oases the question of infringement resolves 
itself into a question of iwai on the evidence as to 
whether or not the copyrighted work was used and 
paraphrased in the production of the later work.^^ 
[$ 280] (2) Quantity and Quality of Matter 
Copied. In determining the question of infringe- 
ment> the amount of matter copied from the copy- 
righted work is an important consideration.^ To 



constitute infringement it is not necessary that the 
whole or even a large portion of the work shall 
have been copied,'* and on the principle of de 
minimis non curat lex it is necessary that a material 
and substantial part of it shall have been copied,"* 
it being insufficient that mere words or lines haTe 
been abstracted.*^ Between these extremes no pre- 
cise and definite rules can be stated.^ If so much 
is taken that the value of the original is sensibly 
diminished, or the labors of the original author are 
substantially and to an injurious extent Appropri- 
ated by another, that is sufficient in i>oint of law to 
constitute a piracy.^ The question is one of quality 
rather than quantity and is to be determined by the 



ever or in whatever disfiruiae his 
property Is found, so the author of 
a literary composition may claim it 
as his own in whatever langruage or 
form of words it can be identified 
as his production. The true test of 
piracy, then, is not whether a com- 
position is copied in the same lan- 
srau^e or the exact words of the or- 
iginal, but whether, in substance, it 
is reproduced; not whether the 
whole, but a material part is taken. 
. . . The controllinir Question is 
whether the substance of the work 
is taken without authority." Max- 
well V. Goodwin, 93 Fed. 666, 666 
(where this rule was given as an 
instruction to the Jury). 

Bill* applied see infra §S 297-330. 

63. Meccano v. Wagner, 234 Fed. 
912; West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 833, 100 CCA 
803 [mod 169 Fed. 833]. See also 
supra § 276. 

^•Paraphrasing constitutes in- 
fringement of a copyrlgrht as well 
as actual copying copyrighted mat- 
ter." Meccano v. Wagner, 234 Fed. 
912, 922 [foil West Pub. Co. v. Ed- 
ward Thompson Co., 176 Fed. 833, 
838, 100 CCA 8031. 

54. See infra S 280. 
- 65. Springer Lith. Co. v. Falk, 69 
Fed. 707. 8 CCA 224 [app dism 17 
set 998 mem, 41 L. ed. 1179 mem]: 
Ro worth V. Wilkes. 1 Campb. 94, 98 
(where Lord EUenborough said that 
."it is enough that the publication 
complained of is in substance a 
copy, whereby a work vested in an- 
other is prejudiced"). 

60. West Pub. Co. v. Lawyers' 
Co-op. Pub. Co., 79 Fed. 766, 762, 25 
CCA 648, 85 LRA 400 (which was a 
suit brought for the infringement 
of complainant's copyright In the 
syllabi of law reports, where La- 
combe, J., said: "It is not the law 
that a copyrighted syllabus can be 
infringed only by a reproduction of 
its original language. It is the un- 
fair appropriation of the labor of 
the original compiler that consti- 
tutes the offense. Identity of lan- 
fTuage will often prove that the of- 
fense was committed, but it is not 
the sole proof; and. when the of- 
fense is proved, relief will be af- 
forded, irrespective of any similar- 
ity of language. For example, if, in 
a case like this, defendant's editors 
should one and all testify that they 
made up their digest from complain- 
ant's syllabi, so as to save the time 
and trouble necessarily involved in 
an Independent examination of each 
opinion, there can be no doubt that 
such digest would be held to in- 
fringe, although the work were so 
cleverly done that no identity of lan- 
guage could be found in a single 
paragraph"). 

67. Maxwell v. Goodwin, 93 Fed. 
665. 

Proof of oopylnff or paraphrasisiff 
see infra 8 ft 426-428. 

68. Hanistaengl v. Empire Pal- 
ace, [1894] 8 Ch. 109, 129 (where 
Lindley, L. J., said: "The extent of 
copying and the degree of resem- 
blance between the original and the 
copy are always most material, as 
was pointed out long ago in West y. 



Francis, 6 B. & Aid. -737, 7 ECL 402. 
106 Reprint 1361") 

69. Macmillan Co. v. King, 228 
Fed. 862; Qinn v. Apollo Pub. Co., 
216 Fed. 772: Huebsch v. Arthur H.' 
Crist Co., 209 Fed. 885; Da Prato 
Statuary Co. v. Giuliani Statuary 
Co., 189 Fed. 90; G. & C. Merriam 
Co. V. United Dictionary Co., 146 
Fed. 354, 76 CCA 470 [rev 140 Fed. 
768, and afT 208 U. S. 260, 28 SCt 
290, 62 L. ed. 478]; Lawrence v. 
Dana. 16 F. Cas. No. 8,136, 4 ClifT. 
1 (where it was held that, while a 
limited use of a copyrighted work 
may be made by a subsequent writer, 
yet it is not necessary that the 
larger part of the book should be 
copied to constitute an infringe- 
ment); Trade Auxiliary Co. v. Mid- 
dleborough, etCM Protection Assoc, 
40 Ch. D. 426* CJampbell v. Scott, 11 
Sim. 31, 84 EngCh 31. 69 Reprint 
784. 

"An infringement may result In 
the wrongful use of a part as well 
as the whole of a publication pro- 
tected by copyriflrht." G. & C. Mer- 
riam Co. ▼. United Dictionary Co., 
supra. 

[a] BQle applied.— "The com- 
plainant's catalogue contained 2,813 
cuts; of these 18 which were legrally 
copyrighted were reproduced in de- 
fendant's catalogue which contained 
393 cuts. Though the number thus 
reproduced Is small, yet it is suf- 
flcient to justify the granting of an 
injunction.^' Da Prato Statuary Co. 
V. Giuliani Statuary Co., 189 Fed. 
90 93 

60. Perrls v. Hexamer, 99 U. S. 
674, 676, 26 L. ed. 808; Meccano v. 
Wagner, 234 Fed. 912; Social Regis- 
ter Assoc. V. Murphy, 128 Fed. 116: 
Howell V. Miller. 91 Fed. 129, 83 
CCA 407; Morrison v. Pettibone, 87 
Fed. 830; Springer Lith. Co. v. Falk, 
69 Fed. 707, 8 CCA 224 [app dism 
17 SCt 998 mem, 41 L. ed. 1179 
mem]; Gilmore v. Anderson, 38 Fed. 
846; Harper v. Shoppell, 26 Fed. 619, 
23 Blatchf. 431; Drury v. Ewlns* 1 
F. Cas. No. 4,096, 1 Bond 640; Iiaw- 
rence v. Dana. 16 F. Cas. No. 8,136, 
4 Cliflf. 1; Reed v. Carusi, 20 F. Cas. 
No. 11,642, Taney 72; Burk v. Re- 
lief, etc., Assoc, 8 Hawaii Fed. 388; 
Chatterton v. Cave, 8 App. Cas. 483; 
Pike V. Nicholas, L, R. 5 Ch. 261; 
Cooper V. Stephens, [18951 1 Ch. 667; 
Chatterton v. Cave, L. R. 10 C. P. 
672 [aff 2 C. P. D. 42 (aff 3 App. 
Cas. 483)]; Bradbury v. Hotten, L. R. 
8 Exch. 1; Sweet v. Benning, 16 C. 
B. 469, 81 ECL 469. 139 Reprint 838; 
Bohn V. Bogue, 10 Jur. 420; Bailey 
V. Taylor, 3 L. Ch. O. S. 66; W. 
Marshall & Co., Ltd. v. A. H. Bull, 
Ltd.. 85 L. T. Rep. N. 6. 77; Moffatt 
& Paige, Ltd. v. George Gill & Sons, 
Ltd.. 84 L. T. Rep. N. S. 452 [rev 
on other grounds 86 L. T. Rep. N. S. 
465]; Jarrold v. Hey wood, 18 Wkly. 
Rep. 279. 

[a] Sniistaiitlal partis— (1) The 
words in the statute, "production or 
any part thereof," must receive a 
reasonable construction and are to 
be treated as implying some part 
that is substantial and material. 
Chatterton v. Cave, 3 App. Cas. 488. 
(2) Copying fifteen pages from a 



book of two hundred and ninety 411 
pages constitutes copying* a sub- 
stantial part and is an infringe- 
ment. Huebsch v. Arthur H. Crist 
Co.. 209 Fed. 886. 

61. HofTman v. Le Traunik. 209 
Ffed. 376. 

68. Bramwell v. Halcomb. 3 MyL 
& C. 737. 788, 14 EngCh 737, 40 Re- 
print 1110 (where Lord Cottenham 
said: "When It comes to a questioD 
of quantity, it must be very vague. 
One writer might take all the vital 
part of another's book, though it 
might be but a small proportion of 
the book in quantity. It is not only 
quantity but value that is always 
looked to. It is useless to refer to 
any particular cases as to quantity"). 
See also Saunders v. Smith, 3 Myl. 
& C. 711. 14 EngCh 711. 40 Reprint 
1100; lyAlmaine v. Boosey, 4 L. J. 
Exch. 81 (both to same efCect). 

63. Meccano v. Warner, 23 4 Fed. 
912; White v. Bender, 186 Fed. 921; 
West Pub. Co. V. Edward Thompson 
Co., 169 Fed. 883 [mod on other 
grounds 176 Fed. 833, 100 CCA 3031; 
Maxwell ▼. Goodwin, 93 Fed. 665; 
Simms V. Stanton, 75 Fed. 6; Ebir- 
per V. Shoppell, 26 Fed. 519, 23 
Blatchf. 481: RMd v. Holliday. 19 
Fed. 325; Folsom v. Marsh, 9 F. Cas. 
No. 4,901. 2 Story 100: Greene v. 
Bishop, 10 F. Cas. No. 6,768. 1 Cliff. 
186; Lawrence v. Dana, 14 F. Cas. 
No. 8,186, 4 Cliff. 1; Richardson v. 
Miller, 20 F. Cas. No. 11.791; Webb 
V. Powers, 29 F. Cas. No. 17.323: 
Ager V. Peninsular, etc., Nav. Co.. 26 
Ch. D. 637; Cox v. Land, etc.. Jour- 
nal Co., L. R. 9 Eq. 324; Scott ▼. 
Stanford. L. R. 3 Eq. 718; Nicols v. 
Pitman, 26 Ch. D. 374; Bradbury v. 
Hotten, L. R. 8 Exch. 1; Sweet v. 
Benning, 16 C. B. 459. 81 ECL 469. 
139 Reprint 888; Bohn v. Boffue. 10 
Jur. 420; Bramwell v. Halcomb. 3 
Myl. & C. 737, 14 En/fCh 737. 40 Re- 
print 1110: Saunders v. Smith. 3 
Myl. & C. 711, 14 EngCh 711. 40 Re- 
print 1100; Mawman v. Teg'g. 2 Russ. 
386, 3 EngCh 386, 88 Reprint 380; 
Campbell v. Scott. 11 Sim. 31. 34 
EngCh 31. 69 Reprint 784; Wllkins 
V. Aikin. 17 Ves. Jr. 422. 34 Reprint 
163; Matthewson v. Stockdale. 18 
Ves. Jr. 270, 83 Reprint 103; Smith 
V. C^atto, 23 Wkly. Rep. 290. 

[a] "Tli» true test of ptrsurr, or 
not. is laid down by Mr. Justice Story 
in Emerson v. Davies, 8 F. Cas. No. 
4.436, 8 Story 768: 'It has been truly 
said, that the subject of both of 
these works Is of such a nature that 
there must be close resemblances 
between them. But the real question 
on this point is. not whether such 
resemblances exist, but whether 
these resemblances are purely acci- 
dental and undesigned, and unbor- 
rowed, because arising from common 
sources accessible to both the au- 
thors, and the use of materials open 
equally to both; whether, in fact, the 
defendant Davies used the plalntlfl^e 
work as his model, and imitated and 
copied that, and did not draw from 
such common sources or common ma- 
terials.*" Meccano v. Wagner, 234 
Fed. 912. 922. 

[b] Th& pilnoipl* of tlie oases is 
that, "where one man for . his own 
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character of the work and the relative value of the 
material taken.^ It has been said that in deciding 
questions of this sort the eourt mnst look to the 
nature and objects of the selections made, the 
quantity and value of the materials used, and the 
degree in which the use may prejudice the sale, 
dbninish the profits, or supersede the objects of the 
original work.^ If the matter taken is claimed to 
be taken as of right a very small amount will 
Bofflce.^ The eop3nnght of a work may not ex* 
tend to certain parts^ or features^ of it, and in 
BQch cases it is not piraev to copy such uncopy- 
righted parts or f eatures.** 

[\ 281] (8) Proportion of Defendant's Work 
Copied from Plaintiff's Work. It has been said that 
the test of infringement is not so much what pro- 
portion of plaintiff's work has been taken, but 
rather what portion of defendant's work is plain- 
tif' s.^ But this is not a safe test in all cases. 



It is ordinarily immaterial whether the piracy is 
committed by making a simple reprint without any 
considerable additions,^^ or by incorporating the 
copied and pirated matter in a larger work.^^ Thus 
the incorporation in a large encyclopedia of matter 
taken from another copyrighted work is ^just as 
much an infringement of the latter 's copyright as 
if it were published in a single volume.''^ 

H 282] (4) Omnpetitian between Bespedive 
Works. To constitute an infringement it is not 
necessary that the later work should be calculated 
to serve as a substitute for the original work,^^ or 
that there should be any actual or possible competi- 
tion between the respective works in .the market J" 
Want of competition does not affect the question of 
infringement, but only the measure of damages/® 
The copyright proprietor is entitled to any lawful 
use of his property whereby he may get a profit 
out of it.'^ The potential right to make or license 



profit imts into his work an essential 
part of another man's work, trom 
which that other may still derive 
profit, or from which, but for the act 
of the first, he mierht have derived 
profit, there is evidence of a piracy." 
Per Kelley, C. B.. In Bradbury v. Hot- 
ten. L. R. 8 Exch. 1, 6. 

[c] PuUioattott of faroe in maff»- 
lae^Defendant secured a copy of 
an unpublished farce by havinfir the 
words taken down from the mouths 
of the actors, published the first act 
in one issue of a masasine, and Rave 
notice that the remstining act would 
be published in the next issue. An 
injunction was granted, the court 
saying: "It was said to be only a 
small part of the Magasine, and 
therefore the Court should not inter- 
fere. That is not the true question; 
but What proportion the part pub- 
lished in the Magazine bears to the 
whole work out or which it is taken? 
Here it is avovred, and declared to be 
half of the work, one whole act; and 
the defendants engage to publish the 
oth^r half. This Is not an abridg- 
ment, but the work itself, end not 
like the case of Dodsley v. Kinners- 
ley. Ambl. 403, 27 Reprint 270 which 
was only an extract/' Macklin v. 
Richardson. Ambl. 694, 696, 27 Re- 
print 451, 7 BRC 66. 

[d] Aaj material imfalr ww.— 
An unfair saving of labor and ex- 
pense bv the appropriation of a 
copyrighted work, animo furandi, is 
pound for Injunction against the in- 
fringing publication, if the unfair 
use permeates the work to any ma- 
terial extent. West Pub. Co. v. Ed- 
ward Thompson Co., 169 Fed. 838 
[mod on other grounds 176 Fed. 838. 
100 CCA 308]. 

^ Bstxacta and avotatloiui see infra 
I 300. 

^6i. Social Register Assoc, v. Mur- 
phy. 128 Fed. 116; Leslie v. Young, 
[1894] A. C. 835; Cooper v. Stephens, 
[1895] 1 Ch. 667; Cate v. Devon, etc.. 
Newspaper Co., 40 Ch. D. 600; Trade 
Auxiliary Co. v. Middlesborough, etc.. 
Protection Assoc. 40 Ch. D. 425; 
Simms V. Stanton, 75 Fed. 6; Farmer 
J. Calvert Lith., etc., Co., 8 F. Cas. 
No. 4,661, 1 Flipp. 228; Folsom v. 
Marsh. 9 Fl Cas. No. 4.901, 2 Story 
JOO; Oray v. Russell, 10 F. Cas. No. 
»,728, 1 Story 11; Liawrence v. Dana, 
15 P. Cas. No. 8,186, 4 Cliff. 1; Storey 
▼. Holcombe, 28 F. Cas. No. 13.497, % 
McLean 306; Scott v. Stanford. L. R. 
J Eq. 718; Bradbury v. Hotten. L. R. 

• Exch. 1; Murray v. Bogue, 1 Drew. 
•58, 61 Reprint 487; Cary v. Kearsley. 
tBsp. 168; Tinsley v. Lacy. 1 Hero. 

* M. 747, 71 Reprint 327; Bramwell 
J. Holcomb, 3 Myl, & C. 737. 14 Bng 
Ch 737, 40 Reprint 1110; Saunders v. 
Smith, 3 Myl. A C. 711. 14 EngCh 711, 
JO Reprint 1100; Neale v. Harmer, 18 
T. L. R. 209; Kelly v. Hooper. 1 Y. & 
Coll. 197. 20 BngCh 197, 62 Reprint 

_(a] /Tbm auaUty of tha pixaey is 
more inportant than the propoition 



which the borrowed passages may 
bear the whole work.'* Per Wood, 
V. C, in Tinsley v. Lacy, 1 Hem. St 
M. 747. 758. 71 Reprint 327. 

06. Per Story, J., in Folsom v. 
Marsh, 9 F. Cas. No. 4,901. 2 Story 
100 [quot with appr by Vice-Chan - 
eellor wood in Scott v. Stanford, L. 
R. 8 Eg. 718]. 

68. Cate v. Devon, etc.. Newspaper 
Co., 40 Ch. D. 600; Trade Auxiliary 
Co. V. Middlesborough. etc.. Protec- 
tion Assoc, 40 Ch. D. 426. 

67. See supra |l 91. 92, 96. 

68ki See supra H 266-271. 

66. Mutual Adv. Co. v. Refo, 76 
Fed. 961 (mode of advertising with 
coupons). 

Oomvllsd BUitter see infra i 307. 

Title of work see supra H 148, 275. 

TOl Per Kekewich, J., in Neale v. 
Harmer. 13 T. L. R. 209. 

[a] Bole appUedd— "Although in 
this case there is only one drawing 
taken from each of two books of the 
Plaintiffs, and three from another 
book, yet the total makes up flve- 
slxths of all the drawings of car- 
riages in the carriage-makers' adver- 
tisements inserted in the publication 
complained of, I hold, therefore, that 
this ground of defence also fails." 
Cooper V. Stephens, [1896] 1 Ch. 667, 
672. 

[bj Taklasr thve* out of three 
huaOrad arcmteotnzal drawings from 
a large work on "The Abbev Church 
of St. Alban," and publishing them 
in a magazine article on the same 
subject, where thev constituted the 
only architectural illustrations in the 
article, is an infringement. Neale v. 
Harmer, 18 T. L. R. 209. 

71. Additioma and to npHyvemenf 
see infra | 288. 

72. Oray v. Russell, 14 F. Cas. No. 
5,728. 1 Story 11; Roworth v. Wilkes. 
1 Campb. 94 (where it was held that 
if an article in a general compilation 
of literature and science copies so 
much of a book as to serve as a sub- 
stitute for it it is piracy); Maxwell 
v. Somerton, 30 L. T. Rep. N. S. 11 
(where defendant reprinted in his 
newspaper an entire story contained 
in plaintiff's magazine); Mawman v. 
Tegg. 3 Russ. 385. 3 EngCh 886. 38 
Reprint 880 (where the reprint of 
articles that had appeared in an en- 
cyclopMia was held to be piracy). 
Campbell V. Scott. 11 Sim. 31. 34 Eng 
Ch 31, 69 Reprint 784. 

73. Gray v. Russell, 10 F. Cas. No. 
6,728, 1 Story Jll. 

"It is of no consequence in what 
form the works of another are used; 
whether it be by a simple reprint, or 
by incorporating the whole or a large 
portion thereof in some larger wonc* 
Thus if, in one of the large encyclo- 
paedias of the present day, the whole 
or a large portion of a scientific 
treatise of another author should be 
incorporated, it would be Just as 
much a piracy upon the copyright as 
if it were published in a single vol- 
ume." Oray v. RuMeU, 10 F. cos. No. 



6.728, 1 Story ll. 

[a] SyllaU of law woortm (1) 
copyrighted in small pampnlet form 
may be infringed by copying or para- 
phrasing them and incorporating the 
result in a large legal digest of de- 
cisions. West Pub. Co. V. Lawyers' 
Co-op. Pub. Co., 79 Fed. 766. 25 CCA 
648. 86 L.RA 400 [rev 64 Fed. 360, 26 
LRA 4411. (2) Such syllabi may also 
be infringed by incorporating them 
in a large legal encyclopedia issued 
In many volumes. West Pub. Co. v. 
Edward Thompson Co., 176 Fed. 888. 
100 CCA 308 [mod 169 Fed. 8331. 

74. Hartford Printing Co. v. Hart- 
ford Directory, etc., Co., 146 Fed. 332; 
Reed v. Holliday. 19 Fed. 826; Bohn 
V. Bogue. 10 Jur. 420; Sweet v. Shaw, 
1 Jur. 917. 

75. H. Blacklock & Co.. Ltd. v. 
Pearson. Ltd., [1915] 2 Ch. 876; 
Weatherby v. International Horse 
Agency, eta, Ltd.. [1910] 2 Ch. 297; 
Hanfstaengl v. Smith, [1906] 1 Ch. 
519; Nicols V. Pitman, 26 Ch. D. 874. 

"In order to avoid misunderstand- 
ing, I will observe that I do not think 
that the competition test is neces- 
sarily conclusive. I agree that if the 
Defendants had copied the Plaintiff's 

Eictures they would hav^ Infringed 
is rights, even although the use 
made by the Defendants of such cop- 
ies could in no way compete with the 
sale of the Plaintiff's pictures. This 
was the case In Hanfstaengl Art Pub. 
Ck). V. HoUoway, [1893] 2 Q. B. 1, 
where copies of the Plaintiff's pic- 
tures were only used by being put on 
plU-bozes, but were nevertheless held 
to be infringements of his rights. 
Again, unauthorized sketches of pic- 
tures made on purpose to convey, 
and, in fact, conveying, tolerably 
correct ideas of them would, I appre- 
hend, be infringements of the copy-- 
rights in them, although the sketches 
might not compete with the pictures 
or with any copies of them which 
their authors or their assigns might 
desire to make or sanction. But 
where copying a picture never enters 
the head of a person who is said to 
have copied it or to have reproduced 
its design, where the question is 
whether a sketch by such a person 
is or is not a copy or reproduction, 
then the impossibility of injury by 
competition may. I think, be fairly 
considered. The amusing sketches in 
Punch of the pictures in the Royal 
Academy are not, in my opinion, in- 
fringements of the copyrights in 
those pictures, although probably 
made from the pictures themselves. 
The application of similar principles 
to the different facts of this case 
leads me to a similar conclusion. In 
neither case is there any piracy, 
actual or intended." Hanfstaengl v. 
Empire Palace. [1894] 3 Ch, 109, 130 
(per Lfndley, L. J.). 

76. Falk y. Donaldson, 57 Fed. 32; 
H. Blacklock & Co.. Ltd. v. Pearson. 
Ltdy [1915] 2 C;h. 376. 

77« Social R6gi8ter Amioo. ▼, Mur- 
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to AH aotion for infringement.^ The author's prop- 
erty is absolute when perfected by eopyrighty and 
the intent or purpose of an invasion is nowhere 
made an excua^ for it.^^ But proof of the animus 
furandi aids the inference of piratical copyings and 
rebuts a claim of fair use,^ while evidence of inno- 
cent intention may have a bearing on the question 
of &ir use.'^ A mere intention to infringe will not, 
without consummation of such intent by the pro- 
duction of an infringing copy, constitute an actual 
infringement,^ although preparations to carry out 
such intent may afford ground for injunction.^ 
Guilty knowledge or intent is essential to liability 
for contributory infringement,^ and under former 
statutes it was sometimes necessary to make one 
liable for forfeitures and penalties."^ It is of 



course necessary to render one criminally liable 
under the penal provisions of the law,^ and want 
of knowledge of infringement limits the damages 
recoverable in cases of infringement by means of 
moving pictures.^^ Under the present English stat- 
ute guilty knowledge is essential to certain indirect 
or contributory infringements,^' as was also true 
under prior statutes.** 

[{ 290] 7. Publication, Sale, and Distribution of 
Copies — a. In GtoneraL A copyright secures to its 
proprietor the exclusive right to publish, copy, and 
vend the copyrighted work.** This right is violated 
by any unauthorized sale or distribution of copies 
of the copyrighted work.** , It is immaterial that 
the copies are disiributed g^tuitously and not sold 
for profit,** or that the distribution is to a limited 



Bource from which they are derived. 
But if. in effect, the great bulk of 
the Plaintiff's iMiblicatlon — a largre 
and vital portion of his work and 
labour — ^haa been appropriated and 
published in a form which will mate- 
rially injure his copyright, mere 
honest intention on the part of the 
appropriator will not suffice, as the 
Court can only look at the result, 
and not at the intention in the man's 
mind at the time of doing the act 
complained of. and he must be pre- 
sumed to intend all that the publi- 
cation of his work effects." Per Sir 
W. Page Wood, V. C, in Scott v. 
Stanford, Li. R. 8 IDq. 71S, 723. 

[a] Th* beUef ihat eoaseiit htM 
!»••& olitaSfted is no defense to an ac- 
tion for infringement although it is 
ground for the infliction of a merely 
nominal penalty. Ex p. Beal, L. R. 
8 Q. B. 887. 

[bi 'The'retfnlt Is tlie true teat of 
tha set. and full acknowledgment of 
the original, and the absence of any 
dishonest intention will not excuse 
the appropriator where the effect of 
his appropriation is of necessity to 
injure and supersede the sale of the 
original work. Scott ▼. Stanford, 
Ii. R. 8 Bq. 718. 

[c] XnatraotioaB to «iiiploy»es«— 

In an action for infringement of 
copyright, it was no defense that 
defendant instructed its editors to 
avoid the use of copyrighted mate* 
rial, if, in spite of such instructions, 
a greater or less use was made 
thereof. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 838 [mod 
on other grounds 176 Fed. 888, 100 
CCA 8081. 

d2. OnsBiBal proseontioa for ta^ 
tnngmnrntt see Infra f 444. 

33. Macmlllan Co. v. King, 228 
Fed. 862; Oilmore v. Andersot. 88 
Fed. 846; Story ▼. Holcombe. 28 F. 
Cas. No. 18.497, 4 McLean 8^6, 310 
(where the court said: *'In Folsom 
V. Marsh. 9 F. Cas. No. 4.901, 2 Story 
100. it is said: 'No one can doubt 
that a reviewer may fairly cite 
largely from the original work, 
if his design be really and truly 
to use the passage for the pur- 
poses of fair and reasonable crit- 
icism. On the other hand, it is as 
clear, that if he thus cites the most 
important parts of the work, with a 
view not to criticise, but to super- 
sede the use of the original work, 
and substitute the review for It 
such a use will bis deemed in law a 
piracy.* This doctrine seems to con- 
sider the Intention with which the 
citations are made as necessary to 
an infringement. In Cary v. Kears- 
ley, 4 Esp. 168, Lord Ellenborough 
takes the same view. But I can not 
perceive how the Intention with 
which extracts were made, can bear 
upon the question. The Inquiry is, 
what effect must the extracts have 
upon the original work. If th^y ren- 
der it less valuable by superseding 
its use. in any degree, the right of 
the author is infringed: and it can 
be of no importance to know with 
what Intent this was done"); Hanf- 



staengl v. Empire Palace, [1894] 8 
Ch. 109, 120. 

"The intention to pirate Is not 
necessary in an aotion of this sort; 
it is enough that the publication 
complained of is in substance a copy 
whereby a work vested in another is 
prejudiced." Per Liord Ellenborough 
In Roweth v. Wilkes, 1 Campb. 97. 

"If A takes the property of B the 
animus furandi is inferred from the 
act." Per Shadwell, V. C. in Camp- 
bell V. Scott, 11 Sim. 31. 88. 84 EngCh 
31. 69 Reprint 784. 

[a] ninstrattoiL' "I am unable to 
believe that the defendant's use of 
the outlines is any the less infringe- 
ment of the copyright because he is 
a teacher, because he uses them in 
teaching the contents of the book.' 
because he might lecture upon the 
contents of the book without in- 
fringing, or because his pupils might 
have taken their own notes .of his 
lectures without infringing." Mac- 
mlllan Co. V. King, 283 Fed. 8^2. 867. 

84. Meccano v. Wagner. 234 Fed. 
912; Reade v. Lacy, 1 Johns. & H. 
624. 70 Reprint 858; Jarrold v. Houl- 
ston, 8 Kay & J. 708, 69 Reprint 
1294; Spiers v. Brown. 6 Wkly. Rep. 
362; Beauchemin v. Cadieux. 10 Que. 
Q. B. 266. 

"Defendant would have the court 
consider the defendant's Manuals 
alone as if they were apart from the 
alleged acts of unfair competition 
alleged and proved. It is true, it is 
a different subject, and must be 
dealt with as such; neverthtiess, the 
acts of unfair competition throw 
light upon the way defendant's Man- 
uals were made up. Intention is 
held to be immaterial if Infringe- 
ment otherwise appears. Reed v. 
Holllday. 19 Fed. 825. But I take It 
that when intention also appears, it 
is a valuable fact when construing 
language, flgures. and illustrations 
found in defendant's Manuals." Mec- 
cano V. Wagner, 284 Fed. 912, 921. 

95* Folsom v. Marsh, 9 F. Cas. 
No. 4,901, 8 Story 100; Lawrence v. 
Dana, 14 F. Cas. No. 8,186, 4 Cliff. 1; 
Webb V. Powers. 29 F. Cas. No. 
17.823: Hanfstaengl v. Empire Pal- 
ace. ri8941 3 Ch. 109; Reade v. Lacy, 
1 Jonns. & H. 524. 70 Reprint 853; 
Bramwell v. Halcomb. 8 Myl. & C. 
737, '1*4 EngCh 737, 40 Reprint 1110; 
Gary v. Faden. 6 Ves. Jr. 24. 31 Re- 
print 453. See also West Pub. Co. 
V. Edward Thompson Co. 169 Fed. 
833 [mod on other grounds 176 Fed. 
833. 100 CCA 303] (holding that in- 
tent may be considered in granting 
or withholding equitable relief). 

86. Morrison v. Pettibone. 87 Fed. 
330. 

37. Morrison v. Pettibone, 87 Fed. 
330. See also infra f 341 et seq. 
See Infra § 336. 
See infra § 368 et seq. 
See In^ra §444. 
See infra | 362. 
Copyright Act. 1911 (1 & 2 
Geo. V c 46 9 2 (2). (S*)) (which read 
a*j follows: "(2) Cooyright in a work 
shall also be deemed to be Infringed 
by any person who— (a) sells or lets 



40. 
41. 



for hire, or by way of trade exposes 
or offers for sale or hire; or (b) 
distributes either for the nurnose 
of trade or to such an extent as to 
affect prejudicially the owner of tbe 
copyright: or (c) by way of trade 
exhibits in public: or (d) imports 
for sale or hire into any part of 
His Majesty's dominions to which 
this Act extends, any work which to 
his knowledge infringes cop3rrlghtor 
would, infringe copyright if it hnd 
been made within the part of Hit 
Majesty's dominions In or into which 
the sale or hiring, exposure, offering 
for sale or hire, distribution, ex- 
hibition or importation took place. 
(3) Copyright in a wotk shall also 
be deemed to be infringed by any 
nerson who for his private croflt 
permits a theatre or other place of 
entertainment to be used for the 
P'^rformance in public of the work 
without the consent of the owrer 
of the copyright, unless he was not 
aware, and had no reasonable ground 
for suspecting, that the performance 
would be an infringment of copy- 
right"). 

43. Cooper v. Whlttingham, 15 
Ch. D. 501: Leader v. Strange. 2 

C. & K. 1010, 61 ECL. 1010: Colburn 
v. Slmms, 2 Hare 543, 24 EngC% 
543. 67 Reprint 224. 

[al under the former IKosie^ 
Oopyrli^t Act of 1888 (1) guilty 
knowledge was necessary to render 
the proprietor of a theater or place 
of amusement liable for causing or 
permitting the performance of a 
copyrighted musical composition 
therein. St. 51 & 52 Vict, c 17 S 3. 
(2) It was otherwise under the acts 
of 5 & 6 Vict, c 45 9f 20, 21; 3 & 4 
Wm. II o 15 8 2. 

44. See supra S 264. 

46. Macmlllan Co. v. King, 223 
Fed. 862; Warne v. Seebohm. 89 Ch. 

D. 73, 7 ERC 98. 

fal Bale of lawful oopieSd— Tn the 
absence of any contract, condition, 
or provision for forfeiture, a sale of 
a lawfully printed copy is not an In- 
fringement of the copyright. Bobbs- 
T^^^errlll Co. v. Straus, 147 Fed. 15, 2S. 
77 CCA 607. 15 LRANS 766 [aff 210 
U. S. 339, 28 set 722, 62 L. ed. 1086] 
(where the court said: "As was said 
by this court in Kipling v. Putnam. 
120 Fed. 631, 57 CCA 296. 65 LRA 873 
[cit Harrison v. Maynard, 61 Fed. 
6»9. 10 CCA 171: "We are unable to 
find any provision In the agreements 
with plalntifTs publishers which pro- 
hibited the sale of the copyrighted 
sheets to the defendants, but If such 
a provision were present, the plain- . 
tiff's remedy would be an action 
against the publishers for breach of 
contract' **)• 

46. Warne v. Seebohm, 89 CK D. 
73. 7 ERC 98; Ager v. Peninsular, 
pfc- Nav. Co., 26 Cb D 6^7- Novell© ▼. 
Sudlow. 12 C. B. 177, 74 ECL 177. U8 
Reprint 869; Tinsley v. Lacy. 1 Hero. 
& M. 747, 71 Reprint 827; Hotten v. 
Arthur, 1 Hem, & M. 603. 71 Reprint 
264; Oxford, etc., Univ. v. Gill, 48 SoL 
J. 670 .(infringement of Revised Ver- 
sion of Bible). 
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elaas of persons.^^ Strietly, even a single copy made 
for private use is an infnngement.*' But the au- 
thorised sale of a eopy removes that particular oc^y 
from the proprietor's control, and its sale or other 
disposition is not an infringement/* 

[{ 291] b. Sestridiona in Uoenses, OoatractSk 
and Koiieea* The exolusiye right to publish and 
seU enables the oopyrif^t proprietor to dictate 
when, if at all, and on what terms and conditions, 
eopies may be sold.^ Thus, in granting a license to 
publish and sell, the proprietor may annex condi- 



tions, and if the licensee publishes or sells in vio- 
lation of such conditions, such act is unauthorized 
and constitutes an infringement" So an agent's 
authority may be limited, and a publication or sale 
by an agent in violation of his authority is an in- 
fringement.^^ But the first authorized sale takes 
the particular copies sold out of the copyright 
monopoly, and thereafter the copyright no lon^^ 
confers control over subsequent side or disposition 
of them.^ Thus if a purchaser violates the restric- 
tions contained in the contract of sale, the copy- 



[a] mtdm applied^— (1) A publica- 
tion of a piece of music, not lor sale 
or hire, but bjr- gratuitous distribu- 
tion of lithographed copies among 
the members of a musical society, 
was an infringing publication. No- 
▼ello V. Sudlow, 12 C. B. 177, 74 ECL 
177, 1J8 Reprint 869 (where it ap- 
peared that the librarian of the de- 
fendant society, by defendant's di- 
rections, copied separately from the 
monthly nvmber of plaintiff's work, 
which had been purchased frQm 
plaintiff, and belonged to the society, 
the respective musical parts of the 
bua soprano, tenor, and alto of the 
song in Question, wbioh in that woriL 
were printed together. He caused 
the separeate copies so made to be 
trtced on separate stones, at the ex- 
pense of "the society, and as many 
impressions to be struck off as there 
were men^bers of the society about 
to perfomn, and no more. This was 
done solely for the purpose of the 
concert, and without any intention to 
sell or let out to hire those impres- 
sions, or to use them otherwise than 
At the society's concerts. After these 
impressions had been struck off, the 
tracings on the stones were effaced. 
After the concert, the copies re- 
mained in the custody of the society, 
and were never used on any other oc- 
casion or in any other manner). (2) 
"The gratuitous distribution among 
the audience of copies of a poem or 
other work which an actor or de- 
claimer thought fit to recite in pub- 
lic would be an infringement of the 
copyright therein. This being so, I 
am unable to see that the multiplica- 
tion of an indefinite number of copies 
of a play (which, if printed and pub- 
lished, would be an infringement of 
copyright) for the purpose of en- 
abling that play to be publicly repre- 
sented can be otherwise than an in- 
fringement." Wame ▼. Seebohm, 39 
Ch. D. 73. 80. 7 EHC 98. (8) "I have 
no hesitation in saying that the cir- 
cumstances that the Defendants do 
not sell their books, but only give 
them to their owji agents and to mer- 
chants with whom they correspond, 
does not justify this multiplication 
of copies.*' Ager v. Peninsular, etc., 
Nav. Co., 26 Ch. D. 637, 641 (a tele- 
graphic code). 

47. Macmillan Co. v. Kins, 238 
Fed. 862; Wame v. Seebohm, 89 Ch. 
D. 73. 7 ERC 98; Ager v. Peninsular, 
etc- Nav. Co., 26 Ch. D. 637, 641; No- 
vello v. Sudlow, 12 C. B. 177. 74 ECL 
177. 138 Reprint 869: Butterworth v. 
Kelly, 4 T. L. R. 480 (a single copy 
of a reprint of 7 Clark's House of 
Lords Cases). 

"To multiply copies of a material 
portion of a work which is entitled 
to copyright is as much a breach of 
the law, though differing in degree, 
as to multiply copies of the whole 
work. And it has long been settled 
that multiplying copies for private 
distribution among a limited class 
of persons is Just as illegal as if it 
were done for the purpose of sale. 
Take for example a valuable copy- 
right like Lord Tennyson's poems. 
No one can print them and distribute 
the copies among his friends or 
among the boys at a school or an^ 
limited class of persons any ninre 
than he can print them for sale." Per 
Ray, J., in Ager v. Peninsular, etc., 
Nav. Co.. supra, 
(a) AWtnMt €f ttxKbook tot mss 



of stndentSi^— "Although the defend- 
ant issued the Infringing sheets only 
to his own pupils, and to them only 
upon agreement that they should be 
returned to him within a limited 
time, the evidence relating to Exhibit 
H shows either that the agreement 
was not fulflUed in every case, or 
that these sheets were copied before 
belncr returned. No precautions 
against such copying appear to have 
been taken. I must hold that suill- 
clent. publication of the outlines has 
been shown to constitute infringe- 
ment." HacmiUan Ca v. King. 228 
Fed. 862. 867. 

48. Chappell Jk Co., Ltd. v. Colum- 
bia Oraphonhone Co., [19141 2 Ch. 
745: Chappell it Co., Ltd. v. Columbia 
Graphopnone Co.. [1814] 2 Ch. 124; 
MacGillivrav Copyright pp 102, 277. 

"•Copyright* means under s. 1, 
sub-8 9, 'the sole right to produce or 
reproduce the work or any substan- 
tial part thereof.* It therefore seems 
to me that there is no foundation 
for the argument, either under the 
old Act or under the new. that it was 
not an infringement of the copyright 
vested in the assignees to make one 
ropy and one copy only of the work." 
Chappell & Co., . Ltd. v. Columbia 
Graphophone Co.. [1914] 2 Ch. 745, 
751. 

40. See cases infra 8 291 note 58. 
See also supra S 260. 
^ [a] OoniBg out Ulwtmiknui fiom 
oook— Where copies of copyright 
paintings are reproduced in a book, 
it is not an infringement to cut out 
such conies and sell them separately 
mounted on cards. Frost v. Olive 
iSeries Pub. Co., 84 T. L. R. 649. 

60. Scribner v. Straus, 139 Fed. 
193 raff 147 Fed. 28, 87 CCA 122 (aff 
210 U. S. 362. 28 SCt 735, 62 L. ed. 
1094)1; Bobbs-Merrill Co. v. Straus, 
139 Fed. 166 Faff 147 Fed. 15. 77 OCA 
607. 16 LRANS 766 (aff 210 U. S. 339. 
28 SCt 722. 52 L. ed. 1086)]; Harrison 
v. Maynard, 61 Fed. 689. 10 CCA 17. 

61. Scribner v. Straus. 139 Fed. 
198 Taff 147 Fed. 28. 78 CCA 122 (aff 
210 IT. S. 862, 28 SCt 735, 62 L. ed. 
1094)1: Bobbs-Merrill Co. v. Straus, 
139 Fed. 155 [aff 147 Fed. 15, 77 CCA 
607, 16 LRANS 766 (off 210 U. S. 839, 
28 SC;t 722, 62 L. ed. 1086)]; Ameri- 
can Press Assoc, v. Dally Story Pub. 
Co., 120 Fed. 766. 67 CCA 70. 66 LRA 
444 [app dlsm 198 U. S. 675. 24 SCt 
862. 48 L. ed. 842]; Henry Bill Pub. 
Co. V. Smyths. 27 Fed. 914. 

[a] Mtdm appUed^-^opies taken 
from copyrighted works oy permis- 
sion of the author for purposes of 
instruction cannot be applied to any 
other purpose. Bartlett v. Crittenden, 
2 F. Cas. No. 1.076, 6 McLean 32, 10 
F. C:as. No. 1,082, 4 McLean 300. 

[bl Sale by Uoeasee outside of 
territory granted Usn.— Plaintiff 
owned the copyright for a given 
territory, and another owned it for 
a different territory. The latter em- 
ployed plfUntiff to print for him a 
number of copies to be sold in his 
own territory, but defendant, having 
purchased them, sold them in plain- 
tiff's territory. This was held piracy 
or infringement- of plaintifTs copy- 
right, although they were g-enulne 
or lawfully printed coplea Hudson 
V. Patt*»n, 1 Root (Conn.) 133. 

62. Scribner v. Straps. 189 Fed. 
193 [aff 147 Fed. 28. 78 CCA 122 (aff 
2t0 U. S. 852. 28 SCt 736, 52 L. ed. 
1094)]; Bobbs-Merrill Co. v. Straufl» 



139 Fed. 155, 181 [aff 147 Fed. 16, 77 
CCA 607, 15 LRANS 766 (aff 210 U. S. 
339, 28 SCt 722, 62 L. ed. 1086)]; 
Harrison v. Maynard. 61 Fed. 689, 10 
CCA 17; Henry Bill Pub. Co. v. 
Smythe, 27 Fed. 914. 

"It is a close question whether a 
copyright may be infringed by 
selling in violation of express and 
explicit restrictions placed on the 
dealer, expressly made an agent or 
licensee only, as to the mode of sale 
or the price at whidh same is to be 
sold." Bobbs-Merrill Co. v. Straus, 
supra. 

[a] Beasoa for rale^— '*If agenU 
or licensees, intrusted with the 

?iossession or such books, not having 
itle. violate their instructions and 
hell to a person who has knowledge 
of the restricted power, such sale of 
such copyrighted book is an infringe- 
ment and mav be restrained. This 
right results from the fact that the 
owner of the copyright and copy- 
righted book has not parted with the 
title to the book or to the copy- 
right." Scribner v. Straus, 189 Fed. 
198. 196 £aff 147 Fed. 28, 78 CCA 122 
(aff 210 U. S. 852. 28 SCt 786, 52 L. 
ed. 1094)1. 



rb] Owner** tight to prereiit «a- 
aathoxiied sales^— The owner of a' 
copyright is entitled to restrain the 
unauthorized sale of genuinely 
printed copies of his work surrepti- 
tiously obtained without his consent, 
in violation of the authority of an 
agent. Henry Bill Pub. Co. v. 
Smythe, 27 Fed. 914. 

[c] Sight to sell by sabsoxlptiott 
oaly^— If the owner of a copyrighted 
booK intrusts copies of the book to 
an agent or employee for sale only 
by subscription and for delivery 
to the subscribers, and the agent 
fraudulently sells to nonsubscribers 
who have knowledge or notice of the 
fraud, such sale is an infringement 
of the original owner's copyright. 
Henry Bill Pub. Co. v. Smythe, 27 
Fed. 914, 924 (where the complain- 
ant had published Blaine's "Twenty 
Tears of Congress,** to be sold only 
by subscription to buyers of single 
copies, defendant surreptitiously pro- 
cured a few copies which he offered 
for sale in his bookstore, and the sale 
was enjoined. In the opinion deliv- 
ered in this case by Hammond, J., 
the case of Clements v. Estes, 22 
Fed. 899, was distinguished as fol- 
lows: "There, as here, the book was 
sold by subscription; but the agents 
had purchased tne copies of the book, 
and had boun4 themselves not to sell, 
except by subscription. The defend- 
ants had no notice of that agreement 
of the agents, and the court refused. 
to enjoin them. I do not know that I 
need to express the opinion here, but 
it seems to me that the court might 
have gone further, and . . . held 
that a sale by the agents in violation 
of their agreement, even with notice 
to the defendants, would have been 
no infringement of the copyright. 
. .. . The agents being owners of the 
copies of the book, had a right to sell 
them, so far as the copyright goes; 
and their contract not to sell them 
was not within thd domain of the 
copyright statute"). 

S3. Straus v. American Publish- 
ers* Assoc, 231 U. S. 222, 34 SCt 84, 
58 L. ed. 192. LRA1916A 1099; Clnn 
V. Apollo Pub. Co., 215 Fed. 772; 
Bureau of National Literature v. 
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e restrictions are Talid: 
remedy uader the copyright laws because such 
breach of contract is not an infrii^ement of copy- 
right." This rule has been applied to attempted 
price restrictions fixing a minimum price for re- 
sales.^ A notice printed in the book to the effect 
that a sale at less than a designated price is pro- 
hibited and will be treated as an inmngemeiit is 
ineffective to accomplish that result; a sale in viola' 
tion of the terms o£ the notice is nevertheless not 
an infringement." Private agreements between an 
author and a publisher are not binding on pur- 
8ell8, 



the con- t ehasera from the publisher.** 
bnthefaasno [f 292] 8. Importation w InMitgemant. Impor- 



tation of copyrighted books as eonstitntiiig u in- 
fringement is considered in a subseoneitt mc&sl" 
[f 293] 9. Bepair, Binding, or Botonttm ef 
Coi^M. Where one haa lawfully ponihased unbaimd 
copies or sheet stock of a copyrighted work," of 
secondhand or otherwise damaged copies of it," k 
may bind, clean, repair, restore, and sell them, vni 
in doing so will not be guilty of any infringement 
of copyright, even if in so doing be ccHumiU i 
breach of contract.** He may be liable on hii mn- 



___ _,., Scrtbner v. 

Straus. 147 Fed. ZB, 78 CCA IZZ [all 
139 F'ed. 1S3, and all 210 U. S. 151. 
28 set TIG, 62 L. ed, 10S4}; Boblu- 
Merrlll Co. v. Straus, 14T Fed. 16, SO. 
77 CCA B07. IB LRANS 7«S [aft U» 
Fed. 1B6. and aS 210 U. S. 33». 28 SCt 
722, 62 L. ed. lOSS]; Bobbs-MerrlU 
Co. V, Snellenburs, ISl Fed. G30: 
Klnlinc V, Putnam, 120 Fed. 831, ET 
CCA 296. SB L,RA 873; Doan v. Ameri- 
can Book Co,, 10B Fed. 772. 4E CCA 
42; HarrlBOn v. Muynard. 61 Fed. 889, 
10 CCA 17' Henry Bill Pub. Co. t. 
Smylhe, 27 Fed. 314i Clemens v. 
Bates, 22 Fed, g3». 

"The law or copyright alao slyea 
prlvllegea to authors and publlehera 

"-- ■ " it pertain to property which 

make and Bell If he 
can; oui even under the law of copy- 
right, when the owner of a copyright 
and of a particular copy of a book 
*" —>■>"•■ 't pertains, has parted with 



688, E91, » NB 
train the sale Is 



V, Straus, suprs. fqt 
etc., Co., 179 Mass. 
213, 65 LRA Sill. 

"The right to rei 

gone, however, when the owner of 
the copyright and of the copy or 
copies In question parts with bl> 
title to Bucb copy or copies and con- 
fers an absolute title on the pur- 
chaser, even If such sale be accom- 
panied with an agreement for a re- 
stricted use or for a sale at a died 
Scrlbner v. Straus. 139 Fed. 
. . _ . -- _j ^^^ jjj 

---., 62 L. 



E93? 198 faff 147' Fed. 28, ■, 

<aS 210 U. S. 3B2, 28 SCt 735, 



ed. 



[a) Thsal 



■* yrovUeKi ' 



,. „hlchTit,.. ....^ 

fully obtained." Act March 4, 1909 
(36 U. S. St. at L, 1076 o 320 I 41) 
(there Is no parallel provision In any 

Srior act. but thla pro vial oti was 
eclaratory of existing- law). 
H. Bobba -Merrill Co. v. Straus. 
147 Fed. 16. 23, 77 CCA 607, IB 
LRANS 7E6 [aff 139 Fed. 166. and 
afr 210 U. S. 339, 28 SCt 722, 62 L. ed. 
10861; Scrlbner v. Straus. ISS^ Fed. 
193 faff 147 Fed. 2B, 78 CCA 122 {att 
210 U. S. 362. 28 SCt 736, 62 L. ed. 
1094)1; Harrison v. Maynard, 81 Fed, 
.on .„ -^. .-. ^. Bates, 22 



689, 10 CCA 17; Clemi 
Fed. 899. 
"Wa are unable to 



find I 



tiers publishers which prohibited the 



^ present the plalntlfTs remedy 



Bo bbs- Merrill 1 






. 631, 67 CCA 296, 86 LRA 873 
iiull Harrison v. Uaynard, 81 Fed. 
SS9, 10 CCA 17)]. 

[al Xadnolsf brMeh ot ooatraot. 
— Where a copyrighted publication 

tlon as to the price at which a dealer 
may resell It. the proprietor Is entl- 



breach of such contract. 



2, 



.-.. - — 868 

rounds 163 Fed. 24. 



158, IfLRANB 186, and . 

dism 218 U. S. 688. 29 SCt «t L. 

ed. 688]: Bsbbs-Herrlll Co. " 1- 

enburg, ISl Fed. 630, 632: Maloney v. 
Pooto, 101 Fed. 284: Harrison v. May- 
nard. 61 Fed. 689, 10 CCA 17; Clemens 
V. Estes, 22 Fed. 893. 

"The copyright statutes cannot be 
Invoked to control the retail trade of 
books the title to which the copy- 
right owner has transferred." Bobbs- 
Merrlll Co. v. Snellenburg, supra. 

"If the statutory owner desires af- 
ter publication to control the law- 
fully published copies, such control 
can only be secured by means of 
positive contract or eondltlons, so 
accepted by the party to be charnd 
or so brought to his knowledge that 
it would ba Inequitable to permit him 
to violate them. But while this 
right might be protected at law or 
enforced by a court of equity. It Is 
not a statutory right but a common- 
law right attached generally to the 
ownership of all species ot property." 
Bobbs-HerrlU Co. v. Strana, 147 Fed. 
" 32, 77 CCA 807, IB L.RANS 788 

•"" "■ --■ — 210 V - 

.088}. 

and defendants each contemplating 
the publication of a directory of the 



work of canvassing, compllatloi-, 

typesetting; complainant to first use 
the type otter It was set, and then to 
deliver It to d*fendants who were 
authorised to use It In printing their 
directory In the same form with cer- 
tain restrictions. The fact that de- 
fendant a Inadvertantly or otherwise, 



tract, afforded no groi 
In a federal court for li 
copyright. Ualoney 
Fed: 2(4 
07. St 

L. ed.*'l92,"LRA'i'91BA 109B~~Scrlhi . 
V. Straua. 147 Fed. 28, 78 CCA 122 
[aft 139 Fed. 193. and aff 210 U. S. 
862. 28 set 786, 62 L. ed. 1094]; 
Bobbs-Merrill Co. v. Straua 147 Fed. 
IB. 77 CCA 807. 16 LRANS 768 taft 
139 Fed. lEB, ana aff 310 U. S. 139, 
m set 722. 63 L. ed. 1088]; Bobbs- 
Merrlll Co. v. Snellenburg, 131 Fed. 
G30. 

TBlUltT o 
supra J 280. 

SB. Straus V. American Publishers' 
Assoc. 231 U. B. 122, 24 SCt 84. 68 
L. ed. 192, LRA191SA 1099; Scrlbner 
V. Straus, 147 Fed. 28, 78 CCA 122 
raft 139 Fed. 192, and aft 210 H. B. 
352, 28 SCt 736, 62 L. ed, 10941; 



Bobbs-Merrin Co. ^ 



Straus, 147 FW. 



28 set 722, 62 L, ed. 1DB81, i»n,r 
Merrill Co. v. SnoUenburg, 111 !M 



t Bubaequent salej 



chaaers from ret^lc 



etsllers by notice ot 

1 insorlbed upon fte 

, construing the copyri^t 

act, held that In conferring Uu 
right to vend a book It did nol in- 
lend to confer upon the holder ot 
the copyright any further rt^l 
after ha had exercised the right M 

Straus V. American Publlstatn^ 
Assoc, 331 U. 8. 212. 234. 34 BCt tl, 
68 L. ed. 192, LRADIBA 1099. 

[a] »«aaon for mla^— 'To add t» 
the right of ezclualT« sale the au- 
thority to oontrol all future rettU 
sales, by a notice that such nlM 
must be made at a Ozed sum. woald 
give a right not Included In the ttrmt 
of the statute, and, tn our view, u- 
tend Its operation, hv construction. 
beyond Its meaning, when Intenn*- 
ted with a view to ascertaining tlu 
legislative Intent In Its enaatment' 
Bobbs-Merrlll Co. v. fitraua 110 D. 
a 339, IBl. 28 SCt 722, 62 L, ed. im 

BO. Kipling V. PutDsm, 128 FtA 
*». 67 CCA 296, SI LRA 873. 

[a] Bala ol snbooBd aharta^lt 
is contended that the plalntilTs copT- 
rlghta were lofrlnged by the detano- 
ants because the books or sheeU 
which they purchased of his liceuMd 
publishers were unbound at the tliu 
and the publishers were unauthorlied 
to sell them In this condition. It li 
not quite apparent how the Inleat 
and purpose of the copyright act esi 
be limited by a private agreeisenl 
between the author and his publiihtr. 
There la nothing In the law, sur«lT. 
which nrohlblta the owner of a copy- 
right from selling unbound booka if 
he desires to do so, and what he 
may do, his agent Or licensee miT 
do also. If Mr, Kipling had perniD- 
ally sold the unbound volumes to a«- 
fendants it probably would nol H 
contended that he could recover dun- 
ages under the statute because Oier 
were bound and resold. He standi 
In no more favorable condition be- 
cauae the sale was conducted oT 
his agents." KIpllnr v. Patnam, 111 
Fed. 631, 634, 67 CCA 2>E. 86 UU 



B73. 



See Infra i 42». 
.^ Kipling -■ =— — 
631, 67 CCA 2-' 



Putnam, 110 f^ 
.... 86 LRA 878; DoW 

Book Co., 106 F%d, III 

46 CCA 42; Harrison v. Maynard. d 
Fed. 889. 10 CCA 17. 

sa. Qlnn V, Apollo Pub, Co,. 211 
Fed, 772; Bureau of National LH«- 
ature v. Sells, 211 Fed. 379; Dosa v. 
American Book Co,, 106 Fed. 771, n 
CCA 41; Harrison V. Maynard. « 
Fed. 889, 10 CCA 17. 

ea. Klnllng T, Putnam, 110 Tti. 
831, 67 CCA 296, 86 LRA 873: Hw; 
rl-on V, Maynard. 81 Fed. 689, 10 
cr\ 17, See also aiipra I »1. 

■■nut of these rlghta. howaver, Vti 
Indeed in order to give them Mil 



For later 



Btaand 



In the law see ctunnlatlve Annotatlona, aama title, patre and iwte nninber. 
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traet for a breach of it,** or if there is any deeep- 
tive passing off as and for new booksi or the like, 
he may be held answerable for unfair competition;*^ 
bat there is no remedy under the copyright laws, 
beeanse th^ hanre not been yiolated.** But if he 
lepiints and inserts missing parts so as to make a 
oompiete woxk, he infringes the copyright.*^ 

[i 294] 10. Oompnlflory Idceases ». United 
Btatae Statates. In the United States the statutes 
h&ye never made any provision for the granting of 
oompalsory licensesy or whereby anyone may publish 
or sell the copyrighted work without the consent 
of the copyright proprietor, except in the case of 
deviees for the mechanical rendition of musical 
eompositionB, as to which, under certain circum- 
stances, such right mur be acquired on the basis 
of a statutory royalty*** 

[t295] K BDflish Stotutes. In England, where 
s work is withheld from the public after the death 
of the author, but has been previously published or 
IMdonned, the owner of the copyright may be com- 



pelled to grant a license to reproduce the work or 
to perform it in public, on order of the judicial 
committee of the privy council, on such terms and 
conditions as such committee shall prescribe.*^ It 
is also provided that after twenty-five years from 
the death of the author of a published work, or 
after thirty years in the case of copyrights subsist- 
ing at the time the act was passed, it shall not be 
an infringement of copyright to reproduce the work 
for -sale, provided notice of intention to do so is 
given, and a ten per cent royalty is paid or secured, 
subject to regulations prescribed by the board of 
trade.^ Devices for the mechanical performance 
of musical works may be made, on a statutory 
royalty basis, under certain conditions, without the 
license or consent of the copyright owner/^ 

[i 296] 11. Extratenitorial Acts. Since copy- 
right statutes have no extraterritorial operation,^' 
the rights and i»ivileges conferred thereby can be 
infringed only by acts done within the territorial 
limits of the sovereignty enacting such laws.^* But 



expresston, ?r<ow the riffhts of the 
puitihiMrB of such publio&tions. One 
ot these rlgrhta Is tne right to resell 
a book when once purchased. This 
right should likewise be full and un- 
tnmmeled. Another rli^ht Incidental 
to It is the rig-ht to care for and keep 
In rood condition the books thus pur- 
chased. This necessarily gives the 
Xi to renovate, clean, and rebind. 
t they can do for themselves 
they can rightfully secure the serv- 
ices of others to do for them. This 
in turn involves a right of another 
kind, which is to purchase second- 
hand books and to do with them 
what the origrlnal purchaser had the 
rl^ht to do, one ox which things is 
the' right to vend them without or 
after renovation." Ginn v. Apollo 
Pab. Co., 215 Fed. 772, 776. 

[a] Bole •.pp]led.-.«'We think the 
right of repair with respect to a 
copyrighted Dook sold, to the extent 
to which that right is here claimed, 
may not properly be denied. These 
books had been in use by school 
children. Some were written upon 
and defaced: some were soiled and 
, torn; the covers of some were wholly 
or partially destroyed, and the bind- 
ing had become imperfect. To ren- 
der these books serviceable for use 
or sale, it became necessary to 
clean them, to trim the edges of the 
leaves, and to rebind them. We think 
that, so far aw respects the copyright 
laws of the United States, no legal 
right of the appellee was invaded 
hy 80 doing, what was done was 
merely the restoration of the books 
to their original condition when sold 
by the appellee, or so nearly so as 
could be done. If it may be assumed 
that the copyright of the book com- 
prehends ther cover and the title of 
the book, as well as its text and 
ulustrationsk — a proposition to which 
we are not to be held as assenting, — 
it would be intolerable and odious to 
hold that a purchaser from the 
owner of the copyright of a set of 
hooks could not restore the binding 
or one of them in exact imitation of 
the original and of the other vol- 
umes of the set, and that in rebind- 
mg the one volume he must difPer- 
entlate its binding from the binding 
of the others. A right of ownership 
m the book carries with it and in- 
cludes the right to maintain the 
hook as nearly as possible in its 
original condition, so far, at least, 
^ the cover and binding of the book 
55 concerned." I>oan v. American 
S>ok Co., 105 Fed. 772, 777. 45 CCA 

42. 

^VJ Onttliur wooAonts out of 
•w^^— PlaintlfTs were the registered 
proprietors, under the Fl^e Arts 
Copyright Act 18«2. of the copyright 
™ a painting, and they published an 
Jjsravlng of It. They gave a license 
2 * publisher to use the picture 
tnte enly m a small wood blodk in 



a pamphlet illustrative of certain 
pictures, provided an acknowledg- 
ment of the permission was printed 
at the foot of the reproduction. De- 
fendants purchased a number of the 
pamphlets, cut out the woodcut in 
question, and mounted it on cards 
which they sold. This was not an 
infringement of plain tifTs* copyright. 
Frost V. Olive Series Pub. Co.. 24 
T. li. R. 649 (per Swinfen Ba4y. J.). 

M. Harrison v. Maynard. 61 Fed. 
689. 10 CCA 17. See also supra 
I 291. 

60. Oinn V. Apollo Pub. Co., 216 
Fed. 772; Bureau of National Liter- 
ature V. Sells, 211 Fed. 279- Doan v. 
American Book Co.. 106 Fed. 772, 45 
CCA 42. See Trade-Marks, Trade- 
Names, and Unfair Competition [88 
Cyo 8241. 

[al A dMOsr wlio piovolUMes seo- 
ondhiwid ■ckooXbooks, cleans, trims, 
and rebinds the same, using covers 
in exact Imitation of the originals, 
and plaoes them in the market to be 
sold in competition with those of the 
publisher, although at a reduced 
price, is guilty of unfair competition, 
where, by reason of their new ap- 
pearance, they are likely to be pur- 
chased by children in the belief that 
they are new books, and the product 
of the original publisher, including 
the cover and binding; and a court 
may properly require a notice, suffl- 
dent to prevent such deception, to 
be plainly stamped on the cover. 
Doan V. American Book Co., 106 Fed. 
772, 46 CCA 42. 

66. Oinn v. Apollo Pub. Co., 216 
Fed. 772; Bureau of National Liters 
ature v. Sells. 211 Fed. 879; Kipling 
V. Putnam. 120 Fed. 631, 67 CCA 295. 
66 LRA 878: Doan v. American Book 
Co., 106 Fed. 772, 46 CCA 42; Harri- 
son V. Maynard, 61 Fed. 689, 10 CCA 
17. 

67. Oinn v. Apollo Pub. Co., 216 
Fed. 772. 



[a] Virst fmprmwwiaa. oai 
"There does not seem to be «uiy ad- 
judged case in which the precise 
point here presented has been raised. 
If. however, it would have been an 
infringement of the plaintiffs' copy- 
right to have incorporated in an 
original publication as much of the 
copyrighted books as was added to 
the secondhand books to supply the 
missing parts, then the doing of this 
would be a like infringement. There 
are many cases of new publications 
to serve us as illustrations, but the 

grecise point to be ruled here must 
e decided without any decided case 
which is on all fours with this to 
guide us. This point of the present 
case must therefore of necessity be 
disposed of as one of 'the first im- 
pressions/ ... . The bare right 
to resell is made clear. The right to 
recover, rebind, and to replace a title 
page has been decided, but this is at 
least in part Upon a halting accord 



to the author of including the cover, 
binding, or title page in his copy- 
right. The expression which comes 
the nearest to being a statement of 
the rights of the author in this re- 

aiect IS to be found in the dictum in 
arrison v. Maynard, 61 Fed. 689, 
10 CCA 17. It is to this effect: 
After ruling that 'the right to re- 
strain the sale of a particular copy 
of the book by virtue of the copy- 
right statutes has gone when the 
owner of the copyright and of that 
copy has parted with, all his title to 
it, and has conferred an absolute 
title to the copy upon a purchaser.' 
and that 'the exclusive rignt to vend 
the particular copy no longer re- 
mains in the owner of the copyright,' 
the opinion is expressed that 'the 
new purchaser cannot reprint the 
copy. He cannot print or publish a 
new edition of the book.' This would 
seem to be in accord with a sound 
view of the copyright law. It would 
seem further to follow that as he 
cannot reprint the book, he cannot 
reprint any material part of it This 
brings us pretty close to the accept- 
ance of the republication cases as 
analogues." Ginn v. Apollo Pub. Co., 
216 Fed. 772, 778. 779. 
68ki See infra § 828. 
K Copyright Act, 1911 (1 & 2 



Geo. V c 46 I 4); Copyright Act, 
1842 (6 & 6 Vict c 46 1.5) <of which 
an English oommentator says It is 
believed that this section was never 

?ut in force. Coplnger Copyright 
6th edl p 102). 

76. Copyright Act, 1911 <1 & 2 
Geo. V e 46 I 8). 

[a] Am t«oel l snt aaalysls of this 
yvcnrudoii, and of the board of trade 
regulations adopted pursuant to It. 
will be found in Coplnger Copyright 
(6th ed) p 108 et seq. 

71. See infra | 828. 

78. See supra i 89. 

78. Graves v. Oorrie, 8 Ont. L. 
697 [dism app 1 Ont L. 809 (aff 82 
6nt 266). and aff ri9081 A. C. 4861. 

•1 find that Lindley. L. J., in Tuck 
V. Priester, 19 Q. B. D. 629, was ap- 
parently of that opinion. His lan- 
guage was, It appears to me. there- 
fore, that there was vested in the 
present plaintiffs a copyright in this 
picture, out that that copyright was 
conferred by the Act and was con- 
fined to this country. They had no 
copyright abroad. There was no 
piracy — there was nothing "unlaw- 
ful" — ^in copying in Germany or else- 
where abroad that picture in which 
the plaintiffs had acquired a copy- 
right under this Act If by virtue 
of the international treaties the 
plaintiffs have a copyright in Ger- 
many we have not been informed of 
it. and I assume that they had not. 
They are not at liberty therefore to 
complain under this Act of any in- 
fringement of their copyright which 
took plaoe abroad, for they had 90 
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where an act constituting infringement is com- 
mitted in this country, subsequent acts done abroad 
in connection with such infringement are immaterial 
except on the question of damages.^^ 

[i 297] B. Particular Subject Matter— 1. Boolu 
or Literary Works — a. In General The copyright 
of a book or other literary work confers on its 
proprietor the exclusive right to print, reprint, 
publish, copy, vend, translate, make other versions, 
and dramatize it, and accordingly the unauthorized 
exercise of any of these rights is an infringement 
of such copyright J° The law was substantially the 
same in this respect under former statutes, although 
differently worded.''* The general rules as to in- 
fringement which have been stated'^ are fully ap- 
plicable to books and literary productions, and in- 
deed were largely develope<) in cases involving the 
infringement of such works. A part of a book may 
be an infringement and the other parts not.^® A 
photograph or other picture of the scenes described 
in a book is not an infringement of the copyright 
on the book,^^ unless used as a means of dramatic 
performance by way of motion pictures,^ in which 
case dramatic rights would be infringed.^ 

[$ 298] b. Copying. The rules which have been 
stated as to the necessity and sufficiency of copying 
to constitute an infringement are particularly ap- 
plicable to literary works,^^ and in this connection 
it is important to remember that there may be copy- 
ing and infringement without any verbal identity; 
that paraphrasing is copying,®* as where proposi- 
tions are reproduced from a copyrighted work, al- 
though stated in varied form, but without inde- 
pendently producing them from the original source 



or otherwise.^ Of course the owner of a copyright 
in a book is not entitled to prevent other persons 
from publishing the matter contained in it if they 
collect or invent it independently.^ 

[i 299] c Fair or Noninfringinf Use. A fair 
use may be made of a copyrighted book in the com- 
position of other books without infringing tiie copy- 
right.^ The question of what is a fair or nonin- 
fringing use depends on the circumstances of each 
particular oase.^ The question usually arises in 
connection with compilations, scientific, and other 
like works dealing with a common subject matter 
which all are equally at liberty to describe, and 
which must necessarily be similar where the same 
information is accurately given in each work.^ The 
following ways of using a book have been decided 
to be fair:^ Using the information or ideas con- 
tained in it without copying its words or imitating 
them so as to produce what is substantiaUy a 
copy;^ using one book on a given subject as a guide 
to authorities afterward independently consulted by 
the author of another book on the same subject;^ 
or using one book on a given subject for the pur- 
pose of checking the results independently arrived 
at by the author of another book on the same mb- 
ieoi. It will be noted that in no one of such in- 
stances of a "fair" use is there any copying or 
violation of any exclusive right enumerated in the 
statute, and therefore the use is fair and noninfring- 
ing. A mere fact, such as a news item, learned from 
a prior publication, may be stated by a subsequent 
writer without constituting infringement,^ because 
a copyright confers no monopoly in facts, and when 
facts become known they are conmion property, snb- 



copyrlght abroad/" Graves v. Gor- 
rie, 82 Ont. 266. 270 [app dlsm 3 Ont 
L. 697 (aff [1908] A. C. 4<>6)1 

74. Fishel V. Lueckel, 53 Fed. 499. 

75. Act March 4. 1909 (86 U. S. 
St. at L. 1075 c 320 S 1). See also 
supra Q 264. 

OopTtnir ffeneraUy see snpra 
88 276-288. _^ 

IHraanatisatloiL 9M Inffelnfmndat see 
Infra 8 802. 

TraaslatloiL Mi iatringvmMLt see 
Infra 8 301. 

7©. U. S. Rev. St. 8 4964. as 
amended by 26 U. S. St. at L. 1109. 

77. See supra 8§ 268-296. 

78. Story v. Holcombe, 28 F. Cas. 
No. 13.497, 4 McLean 806. 

79. Harper v. Kalem Co., 169 Fed. 
61, 94 CCA 429 [aff 222 U. S. 55. 82 
set 20, 56 L. ed. 92, AnnCa8l918A 
12851. See also O'Neill v. General 
Film Co., 171 App. Dlv. 854, 157 NYS 
1028 (holding: that theatrical posters 
made from flash-liRht photographs 
of scenes and incidents of a play as 
represented on the stase did not con- 
stitute a representation of the play, 
and did not dedicate It). 

[a] Bole App]led.-^ince pictures 
of the dramatisation of Ben Hur rep- 
resent only the artist's idea of what 
the author has expressed in words, 
they do not, as a photogranh, in- 
fringe the copyrirnted book or 
drama. Harper v. Kalem Co., 169 
Fed. 61. 94 CCA 429 faff 222 U. S. 
56, 82 set 20, 66 L*. ed. 92, AnnCas 
1913A 1285}. 

80. Harper v. Kalem Co., 169 Fed. 
61. 94 CCA 429 [aif 222 U. S. 66, 82 
set 20, 66 L. ed. 92. ADnCa8l913A 
12861. 

[at DlstlaotioiL between, pboto- 
irn^n and morinff plotnre.— "As pic- 
tures only represent the artist's idea 
of what the author has expressed in 
words (Par ton v. Prang, 18 F. Cas. 
No. 10.784, 8 Cliff. 537). they do not 
infringe a cony righted book or 
drama, and should rot as a nho*o- 
granh be e*i1oined. This di«'ti''^tion 
between Infringement of a rooyrieht 



of a book and of the performing 
rights is like the distinction In re- 
spect to ao infringement between 
perforated music rolls and sheet 
music discussed in the case of 
White-Smith Co. v. Apollo Co., 209 
U. S. 1, 28 set 819, 52 L. ed. 655, 14 
AnnCas 628, where the court said: 
'There is no complaint in this case 
of the public performances of copy- 
righted music, nor is the question in- 
volved whether the manufacturers 
of such performated music rolls, 
when sold for use in public per- 
formances, might be held as con- 
tributory - infrlnirers.* " Harper v. 
Kalem Co.. 169 Fed. 61. 63. 94 CCA 
429 raff 222 U. S. 55. 32 SCt 20. 66 
L. ed. 92, Anneasl913A 1286]. 

81. See infra 8 302. 

82. See supra 88 276-288. See 
also infra 88 ^99, 300. 

Extracts Mid. aiMt«tloiui see in- 
fra 8 300. 

83. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 833 [mod on 
other grounds 176 Fed. 833. 100 CCA 
3031. See also sypra 8 279. 

84. CrOmpUatloiui see Infra I 807 
et seo. 

DletioiuuiM see infra 8 309. 

Jmw bookp see infra 8 310. 

86. See supra 8 278. 

88. Chautauqua School of Nurs- 
ing V. National School of Nursing, 
238 Fed. 151, 161 CCA 227 [rev 211 
Fed. 1014]. See also supra 6 288. 

J a] Implied license of fair use. — 
nder some circumstances and for 
certain purposes, a subseauent pub- 
lisher may draw from the earlier 
publication its identical words, and 
make use of them. This is peculi- 
arly so with reference to works in 
regard to the arts and sciences, 
using those words in the broadest 
sense, because, with reference to 
them, any publication is given out 
as a development in the way of 
p»*ogress, and, to a certain extent, 
by common conse*^t, including the 
IninWed oo^aert of t>i<* flrst mib- 
M«?her. others interested in advanc- 



ing the same art or science may 
commence where the prior author 
stopped. This includes medical and 
legal publications, in which the en- 
tire community has an interest and 
which the authors are supposed to 
give forth, not only for their own 
pecuniary profit, but for the ad- 
vancement of science. Therefore, as 
to copyrighted works of that char- 
acter, by the common consent to 
which we have referred, subsequent 
authors are sometimes entitled, and. 
Indeed, required, to maJce use of 
what precedes them in the precise 
form in which last exhibited, so 
that with regard to them the rules 
imder the copyright statutes are 
very far from fitting a case like that 
we are now considering." Sampson, 
etc.. Co. V. Seaver-Radford Co., 140 
Fed. 639, 641, 72 CCA 66 [rev 184 
Fed. 890]. 

87. See supra 8 288. 

Bztracts sad ^votatloBs see infra 
8 300. 

88. Chautauqua School of Nurs- 
ing V. National School of Nursing. 
238 Fed. 151, 161 CCA 227 [rev 211 
Fed. 1014]. 

Compilations see infra 8 807 et 
seq. 

IHctlonaKiss see infra 8 809. 

Directorlas see infra fi 808. 

:b»«/ books see infra 8 810. 

88. Digest of the Law of Copy- 
right by Sir James Stephens, 
printed as part of the report of 
the Copyright Commission to F^ftriia- 
ment in 1878. p LJCX: (from wolcb* 
tne immediate text is taken). 

90. See supra 8 267. 

81. iiMward Thompson Co. v. 
American L*aw Book Co., 180 Fed. 
639 [aff 167 Fed. 1003 mem. 86 CCA 
677 mem (app dism 216 U. 8. 686 
mem, 30 SCt 676 mem, 64 L. ed. 
642 mem)]; Pike v. Nicholas. L. R. 
5 Ch. 261. See also infra 68 ^^* 
808. 310. 

ea. See cases infra 88 807, 808. 

93. See supra 88 188, 267. 268. 



For l8tsr cases, d^rslopinsats and ohaages in the law set cumulative Annotations. a«me tltls. 9*t^ and nott number. 
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jeet to use and statement by anyone.*^ For the 
same reason it is not an infringement to make use 
of ideas, opinions, or theories contained in another 
book.^ Bat it is an infringement to take from a 
prior author not only his facts or ideas, but also 
his selection, arrangement, or mode of stating them, 
because this constitutes copying the result of his 
intellectual labor in which the copyright gives him 
an exclusive property right.^ Even the plan and 
arrangemei^ of a prior book may be adopted and 
used by a subsequent writer on the same subject, 
without infringement, provided he applies it to his 
own original product;^ but it is an infringement to 
take both the plan and the matter to which it is 
applied, that is the expression of it, from the prior 
work.^ Copying from a prior book merely to save 
the labor of independently producing the same, or 
an equivalent, result is an unfair use and an in- 
fringement.^ This rule is most frequently applied 
to cases involving compilations of various kinds.^ 
Where copying to a certain extent is the very ob-^ 
jeet which the owner of the copyright intended the ' 
hook to be put to, it may be copied to that extent. 



but any copying beyond that is an infringement.^ 

[i 300] d. EsAracta and Qnotationa. Making 
extracts, even if they are not acknowledged as such, 
appearing under all the circumstances of the case, 
reasonable in quality, number, and length, regard 
being had to the object with which the extracts are 
made and to the subjects to which they relate, is a 
fair and noninfringing use.^ Thus it is not neces- 
sarily piracy for a reviewer or commentator to make 
use of extracts or quotations from a copyrighted 
work for the purpose of fair exposition or reason- 
able criticism/ If extracts and quotations are taken 
for the purposes of criticism, comment, or illustra- 
tion, considerable license is allowed,^ for the selec- 
tion of extracts for such purposes, so far from being 
injurious, is often beneficial to the sale of the book 
from which they are taken.® But extracts or quota- 
tions may be taken for other purposes than those 
of criticism and comment. A writer may make use 
of passages from a copyrighted book for the pur- 
pose of illustrating or enforcing the propositions of 
the textJ Fair quotation is not infringement.* 
Excessive quotation is an infringement.^ But the 



Hi See supra I 268. 

Oommofr-Uiw propertj In news see 
Bupra i 21. 

98. Pike V. Nicholas, U R. 6 Ch. 
251. 860 note. See also supra 8 267. 

f6b Cartwiierht v. Wharton. 25 
Ont L. 357, 20 OntWR 858. 1 DomLR 
SS2. 

97. Chautauqua School of Nurs- 
ing V. National School of Nurslngr, 
238 Fed. 161, 151 CCA 227 frev 211 
Fed. 1014]; Georere T. Bisel Co. v. 
Bender, 190 Fed. 205; Cartwrigrht v. 
WHarton, 26 Ont. L. 867, 20 OntWR 
863. 1 DomLR 892. 

[a] AnnuMfenMiiit of law iBook*-"- 
'If Moore had done nothing* beyond 
following the general arrangement 
of subjects adopted by Drinker I 
should fail to find infringement. 
Hoore had the same right as Drinker 
to write on this sublect. If Drinker 
luis adopted the best and most 
orderly and connected mode of treat- 
ing these subjects, step by step, I 
know of no reason why Moore should 
resort to a disorderly and discon- 
nected mode of treating them. 
Drinker, we win assume, taught 
Uoore and others the best and most 
orderly mode of treating the sub- 
ject Must Moore be charged with 
Infringement if he avails himself of 
the knowledge thus gained? I think 
not." George T. Bisel Co. v. Bender, 
190 Fed. 206. 209. 

[bj Key munben la directory- — 
It is not disputed that the defend- 
ant in his book has adopted the 
Sstem used by the plalnuif to In- 
cate the Toronto agent of each 
solicitor in the Ontario list who has 
& Toronto agent, which is. by plac- 
ing a number to the right of the 
n&nie of such solicitor, which cor- 
responds with the number to the 
left of the name of another solicitor 
or ftrm appearing in the list for 
Toronto; but, while the defendant had 
adopted this system, he has not used 
Jne numbers appearing in the plaln- 
Wb book. If the plaintiff's case 
jepended solely upon this charge, I 
think his action would fait because, 
as held by Lindley. L. J., in Hollin- 
fake V. TruBwell, [18941 8 Ch. 420. 
at p. 487, copyright dqes not extend 
to ideas, or schemes, or systems, or 
methoda but is confined to their ex- 
pression; and, if their expression is 
!)|0t copied, the copyright is not In- 
Wnged." Cartwright v. Wharton, 25 
Ont. L. 867, 868, 20 OntWR 858, 1 
^njLR 892. 

T •?■«.. Jarrold v. Houlston, 8 ICay & 
i' 708. 69 Reprint 1294. And cases 
supra note 97. 

.W- Pike ▼. Nicholas, L». R. 6 Ch. 
«1; Cartwright v. Wharton, 25 Ont. 
382 ' ^^ OntWR 858, 1 DomLR 

V See infra 8 807 et seq. 



9. Stone v. Dugan Piano Co., 210 
Fed. 899 [aft 220 Fed. 887. 186 CCA 
6831; Ager ▼. Peninsular, etc., Nav. 
Co.. 26 Ch. D. 637. 

[a] Code* and copy books.-— "But 
the Defendants* main argument was 
that in making this use of the Plain- 
tlfTs book they were doing no more 
than the Plaintiff intended they 
should do: and Mr. Olffard ingen- 
iously compared the qase to that of 
a copybook with the usual slips 
printed at the top of each page. 
These are intended to be copied, 
and he argued that if any one 
bought a book he might fill it up, 
and as many blank books besides 
as he chose with fac simile copies, 
if he could make them, in hand- 
writing, without infringing the 
owner's copyright; because that sort 
of use was intended by the owner. 
But the Question is whether the use 
made in this case by the Defendants 
was intended by the Plaintiff. . . . 
In the illustration of the copy- 
book It was not denied that no one 
could print a copy even for private 
use. It can only be copied in the 
mode and to the extent intended by 
the owner. Copying to a certain 
extent is the very object which the 
owner of the copybook intended, but 
any copying beyond that extent 
would be illegal. The illustration is 
inapt unless it be clear that such 
copying as the Defendants have 
made was intended by the Plaintiff, 
and I have no dlfnculty in believing 
that he never intended anything of 
the kind." Ager v. Peninsular, etc., 
Nav. Co., 26 Ch. D. 637, 641, 642 (a 
book of words suitable for use in 
private telegraphic codes). 

3. Williams v. Smythe, 110 Fed. 
961; Folsom v. Marsh, 9 F. Cas. No. 
4.901, 2 Story 100; Lawrence v. Dana, 
16 F. Cas. No. 8,186, 4 Cliff. 1; Story 
V. Holcombe, 28 F. Cas. No. 13.^97,' 
4 McLean 306; Pike v. Nicholas. L. 
R. 5 Ch. 261, 260 note; Bradbury ▼. 
Kotten, L. R. 8 Kxch. 1: Roworth v. 
Wilkes, 1 Campb. 94; Carey v. 
Kearsley, 4 Esp. 168; Bell v. White- 
head, 8 Jur. 68: Moffatt & Paige. 
Ltd. v. George Gill A Sons. Ltd., 84 
L. T. Ren. N. S. 462; Chilton v. 
Progress Printing, etc., Co., Ltd.. 71 
L. T. Rep. N. S. 664; Bramwell v. 
Halcomb, 8 Myl. & C. 737. 14 EngCh 
737, 40 Reprint 1110; Mawman v. 
Tegg. 2 Russ. 386, 3 EngCh 885. 38 
Reprint 880: Whittlngham v. Wooler, 
2 dwanst. 428, 86 Reprint 679; Wllk- 
ins v. Aikin. 17 Yes. Jr. 422, 34 Re- 

Srint 168. See Digest of the Law of 
opy right by Sir James Stephens, 
Srfnted as part of report of the 
opyright Commission to Parlia- 
ment in 1878 p LXX (from which 
the text is taken). 
Qnaatlty and quality of matter 



copied see supra 8 280. 

4. Harper v. Shoppell, 26 Fed. 
619, 28 Blatchf. 431; Walter v. Stein- 
kopff, [18921 3 Ch. 489; Maxwell v. 
Somerton, 30 L. T. Rep. N. S. 11: 
Mawman v. Tegg', 2 kubb. 885, 8 
EngCh 385, 38 Reprint 380. 

"Quotation, for instance, is neces- 
sary for the purpose of Reviewing; 
and quotation for such a purpose Is 
not to have the appellation of piracy 
fixed to It: but quotation may be 
carried to the extent of manifesting 
piratical intention." Mawman v. 
Tegg. 2 Russ. 385, 393, 8 EngCh 885, 
38 Reprint 380. 

6. Koworth v. Wilkes, 1 Campb. 
94; Whittlngham v. Wooler, 2 
Swanst. 428, 36 Reprint 679; Wilklns 
V. Aikin. 17 Ves. Jfr. 422, 84 Reprint 
168. 

[al **B9vUiw9ru may mafcs •>• 
tracts BtitilolBint to show the mMits 
or doneritB of th* work, but they 
cannot so exercise the privilege as 
to supersede the original book. Suf- 
ficient may be taken to give a cor- 
rect view of the whole; but the 
privilege of making extracts is lim- 
ited to those objects, and cannot be 
exercised to such an extent that the 
review shall become a substitute for 
the book reviewed." Per Clifford, J., 
in Jjawrence v. Dana, 16 F. Cas. No. 
8,186. 4 Cliff. 1. 82. 

6. Bell V. Whitehead, 3 Jur. 68. 

7. Clerk & L. Torts p 539. 

8. Bradbury v. Hotten, L. R. 8 
Exch. 1; Bell v Whitehead, 3 Jur. 68. 

9. Folsom v. Marsh, 9 F. Cas. No. 
4,901, 2 Story 100: Campbell v. 
Scott, 11 Sim. 81. 84 EngCh 81. 69 
Reprint 784. 

[al SxceaalTa oiiotatioiui.-i»(l) 
Defendants published a work con- 
taining an original essay on modern 
English poetry, biographical sketch- 
es of forty-three modern poets, and 
selections from their poems. Among 
these selections were six short 
poems and extracts from a larger 

goem written and copyrighted by 
ampbell, constituting altogether the 
bulk of his work, ^t was alleged 
that these selections were made for 
the purpose of illustrating' the essay. 
An injunction was granted restrain- 
ing the publication of defendants' 
work. Campbell v. Scott, 11 Sim. 
81, 34 EncrCh 31, 59 Reprint 784. 
(2) F published a *%lte of Wash- 
ington." containing eight hundred 
and sixty-six pages, of which three 
hundred and fifty-three pages were 
copied from Sparks' "Life and Writ- 
ings .of Washington." sixty-four 
pages being offldai letters and docu- 
ments, and two hundred and fifty- 
five pages being private letters of 
Washington, originally published by 
Sparks under a contract with the 
owners of the original papers of 
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limits of permissiblo use of extracts for this pur- 
pose are much narrower than when they are taken 
for the purpose of criticism and eomment.^^ In any 
case it is illegitimate to publish extracts to such 
an extent that the publication may serve as a more 
or IjBSS complete substitute for the work from which 
they are borrowed.*^ A test frequently applied is 
whether the extracts as used are likely to injure the 
sale of the original work," but, as has been seen, 
competition between the respective works is not a 
necessary element of infringement.^' If so much 
is taken that the value of the original is sensibly 
diminished, or the labors of the author are sub- 
stantially or to an injurious extent appropriated, 
that is sufficient in law to constitute a piracy.^^ 

[( 301] 6. Translation.^' On the ground that a 
translation is not a copy of the work translated, 
it has been held that a translation of a copy- 
righted work is not an infringement of copyright;^* 
and there are dicta in several early cases to the 
same eflect.^^ These decisions all arose under 
statutes merely securing to the copyright owner the 
exclusive right of multiplying copies,*' and their 
doctrine has been criticized on principle and vigor- 
ously denied bv eminent copyright authorities.*' 
Moreover, this aoctrine that a translation is not an 
infringement is largely based on the early errone- 
ous view abready referred to*® that by making cor- 
rections or additions to a protected work, or by bona 



fide expending intellectual labor on it, a subsequent 
author may acquire a right to use it.^ The cases 
holding that translations are original works in such 
a sense as to make them fit subjects of copyright 
have no bearing on the question of infringement." 
This question has been put at rest by express statu- 
tory enactment in the United States, England, and 
Canada. In the United States the first express 
provision as to translations was made by the act 
of 1870 which provided that authors might reserve 
the right to translate their own woits.** By the 
amendatory act of 1891 authors and their assigns 
were given the exclusive right to translate any of 
their works copyrighted under the laws of the 
United States, without the necessity of reserving 
that right.** The provision continued in this form 
until the act of 1909 which provides that the copy- 
right proprietor shall have the exclusive right ''to 
translate the copyrighted work into other languages 
or dialects, or make any other version thereof, if 
it be a literary work." This is the present law." 
In England the act of 1911 provides that "copy- 
right" shall include ''the sole right . , . to produce, 
reproduce, perform, or publish any translation of 
the work."^ In Canada the statute gives the sole 
right of allowing translations to be printed or re- 
printed and sold* 

Betranalation. Whether or not a translation is 
an infringement, a retranslation back to the lan- 



Wanhinffton. It was held that the 
work by F waa an invasion of the 
copyright of Sparks. Polsom v. 
Marsh; 9 F. Cas. No. 4.901. 2 Story 
100. (S) Where defendants pub> 
Ushed a book entitled **Thackeray- 
ana** which purported to be a critical 
essay on the life and works of 
Thackeray» and contained extensive 

?[uotations from his writings pre- 
aoed and interspersed with com- 
ments by the writer of the book, it 
was held that defendants had in- 
serted the extracts for the purpose 
of increasinv and enhancing the 
value of thefr book; and that they 
had therefore infringed the copy- 
right in Thackeray's books. Smith 
T. Chatto; 31 L, t. Rep. N. S, 776. 
' Vk Kerr InJ. p SS4. 
11. Harper v. Shoppell. 2< Fed. 
819. U Blatchf. 4S1: Folaom v. 
Marsh. 9 F. Cas. No. 4 901. 2 Story 
100; Qreene v. Bishop, 10 F. Cas. No. 
S,7«S. I CHIT. MS; lAwr^nce v. Dana, 
14 F. Cas, No. 8.126. 4 Cliff. 1; Stoiy 
Y. Holcombe. 2S F. Cas. No. 13.497. 
4 McLMin 30<: Roworth v. Wilkes. 
1 Campbw 97; Bohn v. Bogue, 10 Jur. 
420; Bell v. Whitehead. 3 Jur. 68; 
Smith ▼. Chatta 31 U T. Rep. N. S. 
77S: Mawman v. Tegg. 3 Rusa. 386. 
3 SngCh 386, 38 Reprint 380; Max- 
well Y. Somerton. 22 Wkly. Rep. 312. 
1ft. Pike Y. Nicholas. L. R. 6 Ch. 
261: Walter y. StelnkoT>fr. [189?! 
3 Ch. 489: Scott Y. Stanford. T-, R. 

3 ESq. 718; Dodsley v, Kinrersley. 
Ambl. 403. 27 Reprint 2T0: Cary y. 
Keantley. 4 Esp. 168; Smith y. 
Chatto, 31 U T, Rep. N. S. 776: 
Campbell y. Scott. 11 Sim. 21. 34 
RngCli 31 69 Reprint 784: Whlttin*'- 
ham Y. Wooler. 3 Swans^t. 428. 36 
Reprint 679- Wyatt y, Barnard. 3 
Vea. A B. 7V. 36 Reprint 408: Wll- 
kln» Y. Alkin, 17 Ve^u Jr. 4?2. 34 
Reprint 162: Maxwell y. Somerton. 
12 WklY, Rci>. 812. 

la. S«^ supra I StS. 

14» Gllmore t. Anderson. 28 Fed. 
846: Reed y. Holliday. 19 Fed. 3*6: 
f>c»la»om Y. Marsh. 9 F, Cm. Xo. 4.901. 
1 Story 100; Greene r. Bishop, 10 
F. Caa. Ka $.736. 1 Cliff. 186; Law- 
r«ttce Y. Dara. 15 F, Oas. No. '8.126. 

4 ClUf. 1; Bradbury y. Hotten. I-. 
R. 8 Sxch. 1- Roworth v. WPkes*. 1 
punpb^ 94; Bohn y. Bogue^ 10 Jur. 
42«; Bell y. Whitehoad. 8 Jur. CS; * 



Smith Y. Chatto. 81 U T. Rep. N. 8. 
776; Bramwell y. Haleomb. 3 Myl. & 
C. 787. 14 EngCh 787, 40 Reprint 
1110; Mawman v. Terg. 2 Russ. 886. 
3 ESngCh 886. 88 Reprint 880; Camp- 
bell y. Scott^ 11 Sim. 81. 84 EngCh 
81. 69 Reprint 784; Tonson y. Walk- 
er, 3 Swanst. 678. 36 Reprint 1017; 
Kelly V. Hooper. 1 T. & Coll. 197, 
20 EngCh 197. 62 Reprint 862. 

[al Blffarenee of obieot^— It Is 
no justification of a piracy that 
plaint iflTs work was written for a 
presidential campalen, while defend- 
ant's was written for young people. 
Gllmore y. Anderson, 68 Fed. 846. 

18. VnuuOatloBs »s original 
woxfeB subject to oopyrlgM see supra 
8 127. 

Ift. Stowe Y. Thomas, 28 F. Cas. 
No. 13.614. 2 Wall. Jr. 647 (where 
it was held that the publication of 
a German translation did not in- 
fringe Mrs. Stowe's copyrl«»'ht in 
"Uncle Tom's Cabin"); MacMillan y. 
Kh&n Bah&dur Shamsul Ulama M. 
Zaka, [1896] 19 Indian K R. (Bom- 
bay) 657; Mnnshl Shaik Abdnrruh- 
man y. Min& Mahomed Shirftsi, 
ri890] 14 Indian L. R. (Bombay) 
686. 

IT. Millar y. Taylor, 4 Burr. 
2303. 98 Reprint 301; Prince Albert 
Y. Strange. 2 De G. & Sm. 662. 64 
Reprint 293: Murray y. Bogue, 1 
Drew. 368. 61 Reprint 487; Wyatt y. 
Barnard. 3 Ves. Jk R 77. 36 Re- 

?rint 408. In Burnett y. Clietwood. 
MerlY. 441 note. 36 Reprint 1008 
note, Lord Macclesfield restrained 
a man from publishing an Ehigllsh 
translation of a Latin work, but the 
ground on which he proceeded was 
that it was not for the benefit of 
the public that a translation should 
be published. But Lord Macdos- 
fleld said: "A translation mlrht not 
l>e the same with the reprintins the 
orlKinal. on account that the trans- 
lator has bestowed his care and 
pains upon it. and so not within the 
prc>hibition of the act." 

1ft. St. 8 Anne c 19; Act Febr. 8. 
1821 (4 r. S. St. at L. 4361. 

1ft. Curtis Opyrlght p 591; Drone 
Cv^pyrlpht p 446 et soq: McGllllvray 
Copyrlpht p 116 et seq: Hleh In- 
junctions 1016; Kerr Injunctions 
)69. 

[a] C rtUslBs a off tte criftlM.— *-I 



supra 



haYe read the text books on copy- 
right cited to me on this snblect — 
Drone, p. 446 et seq.; Copinger. pu 
108; and 43crutton. p. 128. They, 
more especially the first. haYe rot 
really dealt with the subject on the 
construction of the statute, but on 
a priori grounds have argued what 
the law ought to have been rather 
than considered what it was.** Mae- 
^^'illan Y. KhAn BahAdur Shamsul 
Ulama M. Zaka, 11896] 19 Indian L. 
R. (Bombay) 667. 

ftft. See supra I 888. 

81. MacMiflaa y. Khftn Bahftdur 
Shamsul Ulama M. Zaka. [1^961 19 
Indian L. R. (Bombay) 667; Munshi 
Shaik Abdurruhm&n y. MIrsft, Ma- 
homed Shirftsi. ri8901 14 Indian L. 
R. (Bombay) 686. »M 
notes 16. 17. 

'The onlY real answer whi6h the 
translator has Is that he has ez- 

E ended a great deal of skilled labour 
I putting the author's book into 
another form. This might haYO been 
a defense fifty years ago. but I do 
not think It is a good defense now. 
... I think that these English dicta 
are practlpally useless as authori- 
ties, sinoe It oannot now be main- 
tained that the translator will be 
permitted to take the work of an 
original author merely because he 
bestows his pains upon It.**' Mao- 
Gillivray Oopyrikht p 117. 

**Upon principle, I caa have no 
doubt that this cannot be done.** 
Curtis Copyrlflrht p 291. 

'"This c^talnly seems a remark- 
able application of the doetrlne that 
a literarY theft Is no theft If labour 
Is expended upon the stolon artlele.'* 
Robertson Copyright p 120. 

ftft. See supra i 187. 

ftft. Curtis Copyright p 291. See 
supra I 282 for^e principle InYolYed. 

ft^ Act July 8. 1876 (16 St at L. 
198 c 236 } 86); Roy. St. f 4962; 
Atlas Mfg. Co. Y. Street 204 FM. 
398. 122 CCA 668. 47 LRAK3 1992. 

ftft. Act March 8. 1891 (26 St. at 
U 1166 c 665 i 1): Atlas Mfg. Co. 
Y. Street 204 F^d. 398. 128 OCil 668, 
47 LRANS 1002. 

ftft. Aet March 4. 19ft» (85 U. & 
St at L. 1076 c 320 i IK 

1 A 8 (300. V e 46 I 1 



ST. St 



OY. St (19ft«) e Tft I 4. 



and 



In the law see cunnilatlYe AnnotatkNM. 
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gnage of ihe copyrighted onginal is an infringe- 
ment of ihe copyright on the original,^ because 
that ia a case of indirect copying. 

Indepandent tranolationa. Where the original 
work ia not protected by copyright, any other than 
the first translator has an equal right to translate 
the original work and to publish his translation, 
provided he does not make an unfair use of the 
translation already published and copyrighted."^ 

[t 3021 f. Dramatization; Performance; Sead- 
Ingk'' Dramatization as an infringement of a 
literary copyright follows closely the analogy of 
translations."* Under the earlier forms of the 
statute, substantially only the right to multiply and 

M. Murray v. Boaue» 1 I>rew. 
ISI. II Reprint 487; MacMillao v. 
Kbin Bah&dur Shamsul Ulama If. 
Zaka. [1896] 19 Indian U R. (Bom- 
tej) 657. 

90. MacMlllan v. KhAn Bahftdur 



publish copies was secured,** and this right ia not 
infringed by the dramatization and performance 
on the stage of the copyrighted work,** because such 
a performance is neither a copy nor a publication 
within the meaning of the statute.** Consequently, 
if a copyright is secured on a published dramatic 
composition under a statute of this kind, the work, 
while protected against the multiplication of 
copies, will not be infringed by a stage representa- 
tion.*^ But the unauthorized publication teztually 
of a dramatized version is an infringement,** be- 
cause that amounts to the publication of a copy or 
paraphrase of the copyrighted work,** In the 
United States, while performing rights in dramatic 



Sharosiil Ulama M. Zaka, ri896] 19 
Indian L. H. (Bombay) &S7. See 
also supra | 886. 

[t] Bmmca for ralo^— '*In Murray 
▼. Bofue, 1 Drew. 168, 61 Reprint 
497, vice-Chancel lor Kindersley as- 
nrnad that. If an Enalish work 
protected by oopyrlffht had been 
traiMiated into Oerman and such 
Oerman work had been retranslated 
Into BnsHsh, the latter translation 
would be an Infringement of the 
original work. That is manifestly so, 
for it would still be a copy of It 
though made through the medium of 
a German translation." MacMlllan v. 
Kh&n Bahadur Shamsul Ulama M. 
Zaka, ri896] 19 Indian h. R. (Bom- 
bay) BB7. 

81. Stevenson ▼. Fox, 926 Fed. 
Ml Emerson v. Davies, 8 F. Cas. 
No. 4.436, 9 Story 768; Shook ▼. 
Bankin. 21 F. Cas. No. 12.804. 6 Biss. 
477; Wyatt v. Barnard, 8 Ves. & B. 
77. 8S Reprint 408. See also supra 
IS 94, 878. 

rai BuJe avpllad to aftaotatloBa of 
fenigB arama— -A translator and 
moying picture producer may trans- 
late and use a French play with any 
modifications of their own of the 
original, but may not use In their 
adaptation copyrighted variations of 
and additions to the original by a 
prior translator. Stevenson v. Fox, 
286 Fed. 900. 



Sag Ylglita see infra || 818. 818. 

88. See supra 8 801. 

Mi See supra 9| 1. 71, 264. 

88. Toole V. Toung, L*. R. 9 Q. B. 
62S; Warne v. Seebohm, 39 Ch. D. 
7S' Murray v. Bllison. 6 B. & AM. 
1S7. 7 BCL 858, 106 Reprint 1831; 
Reade y. Conquest, 11 C. B. N. S. 
479, 108 ECL 479, 142 Reprint 888. 
I C. B. N. S. 765. 99 BCL. 755. 142 
Reprint 297; Tinsley ▼. Lacy, 1 Hem. 
a M. 747. 71 Reprint 827; Reade 
▼. Lacy. 1 Johns. A H. 524. 70 Re- 

Erint 858; Schlesinger v. Bedford, 63 
1. T. Rep. Nt S. 762; Coleman v. 
Wathen. 5 T. R. 246, 101 Reprint 
137. See also Russell v. Smith, 12 
Q. B. 217. 64 BCL 217. 116 Reprint 
849' Prince Albert v. Strange, 2 De 
G. A Sm. 652, 64 Reprtnt 293 (dicta). 
The intent of the Copyright Act, 
no doubt, is to secure to authors 
the full and complete benefit of 
their laboura They are to have the 
aole right of multiplying copies of 
their works. The legislature has 
not thought it right to prevent any 
work being dramatised, and has not 
made any enactment upon the sub- 
ject, yet it has been thoucrht a 
grievance by many authors that their 
works, the benefit of which they 
thought they had secured, might be 
taken, and Che very language might 
pe used (by what is called dramatis- 
mer) upon the stage, without any 
possibility of the authors interfering 
to prevent that use being made of 
what in another shape was secured 
to them as their property. It has 
been lieid. that the right and sa- 



ourity In the property is only that 
which is defined by statute, and that, 
therefore, any person might, if he 
pleased, read to any audience, how- 
eiver large, the whole of any work 
if it was thought desirable, and he 
would not fall within the provisions 
of the Copyright Act, which pro- 
hibits the multiplying of copies, and, 
therefore, no doubt, it would be com- 
petent for any person to take the 
course which some authors have 
taken with their own works, namely, 
to read or recite scenes from them 
to an audience, and no Court would 
interfere. In the same way a work 
mi8rht be dramatised, and certain 
portions of the work might be read, 
and portions might be interwoven 
into a drama, and again the author 
could not oomplain. I suppose, if 
this lady wished to protect herself 
in the matter, as the law now stands, 
all she would have to do would be 
to take a pair of scissors and cut 
out certain scenes and publish a 
little drama of 'her own. because, if 
she first published a work like this 
in the shape of a drama, she would 
come within the protection of the 
Dramatic Authors' Copyright Act." 
Tinsley v. Lacy, 82 Ii. J. Ch. N. S. 
535. 587. 

aa. Warne v. Seebohni. 89 (Hi. D. 
78; Coleman v. Wathen, o T. R. 246, 
101 Reprint 137. 

97. Atlas Mfg. Co. ▼. Street, 204 
Fed. 398. 122 c!CA 668, 47 LRANS 
1002; Keene v. Wheatley, 14 F. Cas. 
No. 7.644; Palmer v. De Witt, 47 N. T. 
582. 7 AmR 480; Toole v. Young, L. 
R. 9 Q. B. 628; Warne v. Seebohm, 
89 Ch. D. 73: Chappell v. Boosey. 21 
Ch. D. 232; Murray v. Elliston. 5 B. 
& Aid. 657, 7 ECL 358, 106 Reprint 
1381; Reade v. Conquest, 9 C B. N. 
S. 766, 99 BCL 755, 142 Reprint 297, 
11 C. B. N. S. 479^08 BCL 479, 142 
Reprint 888 [dist warne v. Seebohm, 
39 Ch. D. 73]; Schlesinger v. Bedford. 
68 L, T. Rep. N. S. 762; Coleman v. 
Wathen. 6 T. R. 245, 101 Reprint 137. 

*'Orl8rinally there was no legal con- 
nection between the written novel 
and a dramatisation based upon its 
characters and incidents. The con- 
nection was made by statute in 
derogation of the common law." 
Atlas Mfg. Co. V. Street. 204 Fed. 
398, 40T. 122 CCA 568, 47 LRANS 
1002. 

88. Warne v. Seebohm, 39 Ch. D. 
78 (acting copy); Tinsley v. Lacy, 1 
Hem. A M. 747. 71 Reprint 827 (act- 
ing copy); Reade v. Lacy. 1 Johns. 
& H. 684, 70 Reprint 853. 

"I do not proceed at all upon the 
groimd of its being unlawful for the 
defendant to take Incldents^-what I 
proceed upon is this: that he has 
bodily taken the word& In the case 
of Mawman v. Tegg. 2 Ruas. 386, 3 
EnerC^ 885. 88 Reprtnt 880, Lord 
Bldon, remarked that a person who 
copies part of a work, however small, 
with an 'animus furandi,' takes the 
work of another; and the defendant, 
in concocting his play In this man- 
ner, cannot pretend to deny that he 
does it with such an intent. It is 
well enough for the defendant to say 
that he had no intention to sell, but 
only wanted to dramatise. Why did 
ht not do it as Shakspeare did, and 



clothe the tale in his own languase^ 
Instead of takina the author's words^ 
and suggesting that they were his 
own? I can only say that in doidir 
80 he is using another person's prop- 
erty, and I shall grant an injunction 
to restrain him from so doing." 
Tinsley v. Lacy, 82 L. J. Ch. 635, 540. 

[a] Bale appllsa,^"What has 
been done is this: an attractive and 
Interesting work of fiction (as Is 
proved by its going through eiaht or 
nine editions), has been pubushe^ 
and Mr. Suter has thought it worta 
while to extract a large portion of i^ 
in the very language In which the 
events are narrated. He does not 
take the work and read it throuah la 
the manner I have descril^ed; but, 
professing to make a work of his 
own, he has taken one quarter at 
least of his matter bodily out of th^ 
plain tilTs publication. That, for the 
purpose ox narration, for the purpose 
of dramatising, or anything else, ezr 
cept printing, he is at liberty to do: 
but if he chooses to put ^nto prini 
that one quarter, which is bodily 
taken out of some publication whica 
is protected by copyright, he cannot 
escape from the consequences of so 
doina* He reprints in a book which 
he calls his own (I have th^ book 
alone to deal with, I have nothing to 
do with the drama), — ^he reprints in 
that book to the extent of one 
quarter of the work, the most 
stirring passages, what Lord Cotten- 
ham describes as 'the vital parts;' 
of this no\el in the identical lan- 
guage in which the original author 
composed it. No doubt that Is an 
infringement of the Copyright Act*' 
Tinsley t. Lacy. 32 L. J. Ch. 535, 537. 

[b] IMstrllraaloB of oopiss aiaoaa 
a w dle no e^— "It is true that an author 
might find that the whole of his 
publication, if it happened to- be a 
small one— ft poem or the like^ might 
be read or acted in half-a-doxen 
rooms in London without the possi- 
bility of his interference; but it can- 
not be said, that because persons had 
read it. they could dispose of eoples 
of the author's work at the doors. If 
that is done, the person so distribut- 
ing it at the doors falls within the 
scope of the Copyright Act. It would 
be no answer for him to say. I intro- 
duced it to a large audience by read- 
ing the poem: I gave it with eon- 
siderable effect and declamation, and 
many persons, as probably would be 
the case, were desirous of havina the 
words -put into their hands, as an 
opera-book is put into the hands of 
persons who frequent the Opera: he 
would not be allowed to pnnt that 
which, under the Ck>pyright Act, the 
author acquired the sole and exclu- 
sive right of printing." Tinsley y. 
Lacy, 3 2. L. J. Ch . 535. 587. 

[c] Sjrpawztttea or laitngorlpt 
copies or the dramatisation for use 
in production of the drama wUl 
constitute an infringement of the 
original work. Warne v. Seebohm, 89 
Ch. D. 78. 

rdl A oopy of tha dvaua aiade hy 
ouHuur sad pasttaa aogdsa of ttaa 
hook lawfully procured would not 
infringe such a copyright. Warne T, 
Seebohm. 89 Ch. D. 78. 

88. See aupra f 8 271. f T9. . 
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compositions were ^t secured to the copyright 
owner by the act of 1856,*® the exclusive right to 
dramatize nondramatic works was not provided for 
until the act of 1870 which provided that authors 
may reserve the right to dramatize their own 
works.*^ By the amendatory act of 1891 authors 
and their assigns were given the exclusive right to 
dramatize any of their works for which copyright 
shall have been obtained under the laws of the 
United States, irrespective of any reservation of 
that right as required under the prior statute.*^ The 



provision continued in this form until the revision 
of the law by the act of 1909 which provides that 
the proprietor of a copyrighted work shall have the 
exclusive right "to dramatize it if it be a non- 
dramatic work."** The test of infringement by a 
dramatization is the same as in the case of in- 
fringement of •a dramatic work.*^ The exclusive 
right to dramatize includes the public exhibition of 
moving pictures depicting the incidents of a copy- 
righted work, and the unauthorized exhibition of 
such pictures is an infringement.**^ A pantomime is 



40. See supra | 107. 

41. Act July 8, 1870 (16 U. S. St. 
at U 198 o 230 S 86); U. S. Rev. St. 
S 4952. . 

48. Act March 8. 1891 (26 U. S. 
St. at Li. 1106 c 566 11). as amended 
by Act March 8, 1905 (83 U. S. St. at 
L. 1000); Atlas Mfg. 0>. v. Street. 
204 Fed. 398; 122 CCA 668. 47 L.RANS 
1002; Dam v. Kirk La Shelle Co.. 175 
Fed. 902. 99 CCA 892. 41 LRANS 
1002, 20 AnnCas 1178 faff 166 Fed. 
689]; Olaser v. St. Elmo Co.. 175 Fed. 
276; Ford v. Charles B. Blaney 
Amusement Co.. 148 Fed. 642. 

"Original section 4952. R. S. U. S.. 
provided that 'authors may reserve 
the right to dramatize or to trans- 
late their own works.' Unless this 
reservation was made, the public was 
free to make such use of them. By 
aot of March 8, 1891. c. 566, 26 Stat. 
1107 (U. S. Comp. St. 1901. p. 8406). 
It was provided that 'authors or their 
fUBsigns shall have exclusive right to 
drartatise and translate any of their 
works for which copyright shall have 
been obtained under the laws of the 
United SUtes.'" Atlas Mfg. Co. v. 
Street. 204 Fed. 898, 403. 122 CCA 
668, 47 L.RANS 1002. 

[a] BeservatioiL of dr^matio xlfriit 
on solo of copyxight.— "The other 
serious question raised by this de- 
murrer Is whether the right of 
dramatizing a novel can be reserved 
by its author when the sole fight to 
print it has been sold to a publisher 
who, as proprietor, has taken out the 
copyright. The language of section 
4952 of the United States Revised 

ftatutes [U. S. Comp. St. 1901, p. 
406], as amended. Is: 'Authors or 
their assigns shall have exclusive 
right to dramatize or translate any of 
their works, for which copyright shall 
have been obtained under the laws of 
the United States.' I think, under 
this provision, it is not necessary 
that the author himself should have 
taken out the copyright of a book, 
in order to preserve the right of 
dramatizing it, but that the author 
can sell the copyright of the book to 
a person who, as proprietor, can take 
out the copyright, while the author, 
at the same time, retains the right 
of .dramatization. If a copyright of 
a book has been obtained by any- 
body entitled by the law to obtain it, 
I think that the author of the book 
or his assigns, a term which, as used 
in section 4962, means, in my opinion, 
an assignee of the right of drama- 
tization, has the exclusive right to 
dramatize the work, if he reserved 
the right to dramatize upon the sale 
of the book, which is alleged in the 
complaint in this case. The object 
of the statute seems to have been to 

Srovide that the author's right of 
ramatiiation of a book shall not be 
protected ' unless the book be copy- 
righted; but I do not see anything in 
the statute which requires that the 
author should take out the copyright 
of the book. The act does not say 
that authors or their assigns shall 
have the exclusive right to drama- 
tize a book for which they have ob- 
tained a copyright. It says that they 
shall have such exclusive right if 
copyright 'shall have been obtained.' 
The copsnright of a book and the 
right of dramatization are inherently 
and essentially different. They are, 
in most cases, exercised or purchased 



by different persons, and I can see no 
reason way the copyright of a book, 
which by the statute, is a pre- 
requisite to the maintenance of the 
exclusive right of its dramatization, 
should necessarily be obtained by the 
person who holds the right of drama- 
tization. If it is obtained by any- 
body entitled to it, in my opinion the 
requirement of the statute is com- 
plied with." Ford v. Charles B. 
Blaney Amusement Co., 148 Fed. 642, 
644. But see supra | 151; 

43. Act March 4. 1909 (36 U. S. 
St. at L. 1076 c 820 § 1); Photo- 
Drama Motion Picture Co. v. Social 
Uplift Film Corp.. 220 Fed. 448, 187 
CCA 42. 

44. See Infra % 318. 

[a] iBftiiiglBg dramatlzatioiMU— 
'(1) "The Circuit Court has carefully 
compared the story with the play, 
and we agree with its conclusion that 
the play is a dramatization of the 
story. The playwright expanded the 
plot. He made a successful drama. 
The story was but a framework. But 
the theme of the story is the theme 
of the play, viz., the change produced 
in the character of .the husband by 
becoming a father. It is, of course, 
true that the play has more char- 
acters than the story and many addi- 
tional incidents. It is likewise true 
that none of the language of the 
story is used in the play, and that 
the characters have different names. 
But the right given to an author to 
dramatize his work includes the right 
to adapt it for representation upon the 
stage which must necessarily involve 
changes, additions, and omissions. It 
is impossible to make a play out of a 
story — to represent a narrative by 
dialogue and action — ^without making 
changes, and a playwright who ap- 
propriates the theme of another's 
story cannot, in our opinion, escape 
the charge of infringement by adding 
to or slightly varying his Incidents. 
. . . The statute giving authors of 
copyrighted works the exclusive 
right to dramatize them must receive 
a reasonably liberal application, or it 
will be wholly ineffective. As we 
have Just pointed out, the adaptation 
of a story to the stage must necessi- 
tate changes and additions. Few 
short stories could be transformed 
into dramatic compositions without 
the addition of many new incidents. 
Unless the copyright statute is broad 
enough to cover any adaptation 
which contains this plot or theme of 
the story. It Is wholly ineffective. If 
Armstrong by what he did, did not 
infringe the dramatic rights of this 
story, it is difflcult to see what he 
could have done which would have 
infringed them." Dam v. Kirk La 
Shelle Co.. 175 Fed. 902, 907. 99 CCA 
392. 41 LRANS 1002, 20 AnnCas 1173 
faff 166 Fed. 589]. (2) "If it was 
found that a series of incidents in 
combination had been taken from the 
plaintiff's book his Lordship thought 
she might obtain an injunction, even 
though not one sentence used in the 
sketch was similar to one used in 
the book. The result of the new Act 
was to give protection not merely 
to the form of the words in a novel 
but to the situations contained in it. 
His Lordship said he did not, how- 
ever, accept the view that all the 
situations taken were stock situa- 
tions. He thought that some of them 



were very original indeed, but it 
was not necessary to go into that 
The mere fact that in a sketch of 
six scenes there were five scenes 
which were also in the plalnUlTs 
book and were not found in any other 
book was quite enough to justify a 
decision that the case came witnin 
section 1 of the act" Corelli v. 
Gray, 80 T. L. R. 116, 117. (8) 'It 
is said that this is a play, and not 
a novel, and therefore the story 
being repeated verbatim out of the 
novel is not to be dealt with as if It 
were any other case of copying. It 
is one thing to dramatize these 
novels and act them on the stage, 
but here even when stage-directions 
are given, it is curious enough that 
they are in the words of the novel: 
that which is narrative in the novel 
becomes stage-directions in the 
drama, and with the stage-directions 
the whole passage becomes identical 
The defendant has given all the most 
stirring incidents which he has 
picked out in the identical words of 
the novel." Tinsley v. Lacy, 32 L. X 
Ch. 535, 538. 

46. Kalem Co. v. Harper. 222 U. S. 
56. 82 set 20. 66 L. ed. »2. AnnOtf 
1918A 1285 [aff 168 Fed. 61. 94 CCA 
4293; Bobbs-MerriU Co. v. EqulUble 
Motion Pictures C>}rp., 232 Fed. 791; 
Harper v. Klaw. 282 Fed. 609; Steven- 
son ,v. Fox, 226 Fed. 990; Photo- 
Drama Motion Picture Co. v. Social 
Uplift Film Corp., 220 Fed. 448, 18T 
CCA 42; Atlas Mfg. Co. v. Street, 
204 Fed. 398. 122 CCA 568, 47 LRANS 
1002; Harper v. Kalem Co.. 169 Fed. 
61, 94 CCA 429 [aff 222 U. S. 65. 8t 
set 20, 56 L. ed. 92, AnnCasl913A 
1286]; Olyn v. Western Feature 
Film Co., [1916] W. N, pt II 6. See 
also Act March 4, 1909 (86 U. S. St 
at L. 1075 c 830 | 86 (b)). as amended 
by Act Aug. 24. 1912 (37 tJ. S. St. at 
L. 488 c 356) (where, in providing 
remedies for infringement, the stat- 
ute speaks of "the infringement of 
an undramatized or nondramatic 
work by means of motion pictures," 
etc.). 

"Moving pictures and drama- 
tizations are cognate forms of pro- 
duction. When copyright was ex- 
tended to the latter, it necessarily in- 
cluded the former; but in the . ab- 
sence of copyright no such relation 
exists between either of these forms 
and the written book." Atlas Mfg. 
Co. V. Street, 204 Fed. 898. 406, 122 
CCA 668. 47 LRANS 1002. 

"The 'movie* rights to Ben Hur 
undoubtedly existed in 1899, but in 
nubibus, or (what is frequently the 
same thing) in contemplation ox law 
only. As matter of fact they are an 
accretion or unearned increment con- 
ferred of late years upon the copy- 
right owners by the ingenuity of 
many Inventors and mechaniclana" 
Harper v. Klaw, 232 Fed. 609, 613. 

"How It would be if the illusion of 
motion were produced from p€dntlngs 
Instead of from photographs of the 
real thing may be left open until the 
question shall arise." Kalem Co. v. 
Harper. 222 U. S. 55. 62. 82 SCt 80. 
56 L. ed. 92. AnnCasl913A 1285. 

[a] Dizttnctioii botwoea move 
photograph and aaovlag pi0taxe«w— 
"It is said that pictures of scenes in 
a novel may be made and exhibited 
without infringing the copyright 
and that they may be copyrighted 



For lain oacoit dOTOlopmoBts and otaanges in the law see cumulative Annotations, same title, page and note number. 
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an infringijig dramatisation.^ The oopyr^^ht in a 
series of newspaper cartoons may be infringed by 
a dramatization based tbereon.^^ Basing a drama on 
a mere statement of f aets, as a newspaper report^ 
is not an infringement,^ because facts are public 
property, and the copyright in such oases covers 
menty the form of statement/^ In England the 
statute now provides that ''copyright" shall in- 
ektde the sole right ''in the case of a novel or other 
non-dramatic work, or of an artistic work, to con- 
vert it into a dramatic work, by way of perf orm- 
anee in public or otherwise."^ Prior to this act 
the right to prevent public performance of a work 
Iras limited to dramatic and musical compositions.^^ 
Beading or redtation in public from copyrighted 
works is not an infringement, under the United 
States statute,^^ unless the work is a lecture, sermon, 
address, or a similar production,^ or a drama of 
whieh the reading or recitation may be deemed a 
performance.^ Under the English statute it is 
expressly provided that "the reading or recitation 
in public by one person of any reasonable extract 



from any published woi^'' shall not constitute 
an infringement;^^ a reading or recitation in public 
not in conformity to these limitations is probably 
an infringement/' Under the former statute such 
reading or recitation was not an infringement.^^ 

[i 303] g. SJnstrations or Chits.^ Since the 
copyright of a book protects all the copyrightable 
component parts of such book,^ a book may be 
infringed by copying its illustrations, cuts, etc., 
without copying its letterpress.^ But in such cases 
it is the book copyright, if any, that has been in- 
fringed, and the sufficiency of the copying, as to 
quantity, quality, etc., to constitute infringement, 
and the penalties or remedies to be applied are 
those applicable to books — ^not those applicable to 
cuts, prints, etc., copyrighted as such.®^ 

[i 304] h. Abridgments— (1) General Bule. 
The courts have declared in some early cases that 
a fair and bona fide abridgment of a copyrighted 
work does not constitute an infringement of the 
eop3rright.^ This doctrine has been criticized by 



themselyes. Indeed it was conceded 
b7 the circuit court of appeals that 
these films could be copyrighted and, 
we may assume, could be exhibited 
as photosraphs. Whether this con- 
cession is correct or not, in view of 
the fact that they are photographs 
of an unlawful dramatisation of the 
novel, we need not decide. We will 
assume that it is. But it does not 
follow that the use of them in 
motion does not infringe the author's 
rights. The most innocent objects, 
such as the mirror in the other case 
that we have supposed, may be used 
for unlawful purposea And if, as 
we have tried to show, moving 
pictures may be used for dramatis- 
ing a noveU when the photographs 
are used in that way they are used 
to infringe a right wnich the statute 
reserves." Kalem Co. v. Harper, 222 
U. S. 65. 62, 32 SCt 20. 56 L. ed. 92; 
AnnCasl913A 1286 [aft 169 Fed. 61. 
94 CCA 429). To same effect Karno 
V. Path4 Frerea 99 L. T. Rep. N. S. 
114 raft 100 L- T. Rep. N. S. 2601. 

[bj A siotloii picture lllxn Vnr. 
XestoJag a novel is not an infringe- 
ment Glyn V. Western Feature Film 
Co., [19161 W. N. pt II 6. 

46. Kalenn Co. v. Harper. 222 U. S. 
SS. 32 SCt 20, 66 Ii. ed. 92. AnnCas 
inSA 1286. 

47. Hill V. Whalen, 220 Fed. 859; 
Empire City Amusement Co. v. Wil- 
ton. 184 Fed. 132 (a comedy based on 
cartoons of "Alphonse and Qaston")* 
See Outcault v. Lamar. 135 App. Div. 
no. 119 NTS 930 (which, however, 
vas a case of unfair competition in 
the use of a name, and not an in- 
fringement of copyright). 

[a1 Bole AppUedd— The copyright 
of the cartoons of imaginary char- 
acters named "Mutt and JefT." the 
dramatic rights to which were 
licensed to complainant, is infringed 
Jy a dramatic performance in which 
there are two characters named 
*Nutt and Oiff," who were costumed 
to represent the cartoon characters. 
Who gave many direct quotations 
ftpm the cartoons, and who were 
intended to be understood, and who 
were understood, to be the same 

characters. Hill v. Whalen, 220 Fed. 
««9. 

r ?•.. Davles v. Bowes. 209 Fed. 68 
laff 219 Fed. 178, 134 CCA 552]. 

ral rictUm printed as newi^— 
jjjere complainant, a newspaper re- 
porter, wrote and had printed In a 
JJjyrlghted newspaper an alleged re- 
port of an incident as news which 
was in fact pure fiction. It was rot 
covered by the copyrtght of the 
newspaper so as to entitle complaln- 
jnt, after having obtained an assign- 
ment of the publisher's rights under 
2; copyright, to restrain the.sub- 
WQiient use of the purported facts 



stated therein as part of the basis of 
a dramatisation. Davies v. Bowes, 
209 Fed. 53 [afC 219 Fed. 178, 134 
CCA 6621. 

40. See supra S 267. 

BO, Copyright Act, 1911 (1 & 2 
Geo. V c 46 J 1 (2) (c)); Corelli v. 
Gray, 80 T. 11 R. llOfdism app 29 
T. L. R. 570]; Glyn v. western Feat- 
ure Film Co., ri916J W. N. pt II 5. 

[a] AppUosMoa of new lair>— 
"The Master of the Rolls in his. judg- 
ment said that there had been a 
great change made In the law by the 
Act of 1911. Under the pld law a 
person who desired to dramatise a 
novel could do so with Impunity, ex- 
cept so far ols it could be shown that 
he had to a material extent taken the 
actual words of the copyrighted work. 
Subject to that limitation he had a 
free hand, and could use any com- 
bination of incidents with impunity. 
Section 1 of the Copyright Act, 1911. 
provided for the copyrighting of 
literary works, jind subsecuon 2 pro- 
vided that 'For the purposes of this 
Act, "copyright" means the sole right 
to produce or reproduce the work or 
any substantial part thereof in any 
material form whatsoever, to per- 
form . . . the work or any sub- 
stantial part thereof in public . . . 
and shall include the sole right . . . 
<c) in the case of a novel or other 
non-dramatic work ... to convert 
it Into a dramatic work. . . .' That 
was an entirely new right, or such 
an enlarged right that it deserved to 
be termed a new right." Corelli v. 
Gray, 30 T. L. R. 116,. 117. 

61. Toole V. Young, L. R. 9 Q. B. 
623; Warne v. Seebohm, 89 Ch. D. 73; 
Chap pell v. Boosey, 21 Ch. D. 232; 
Reade v. Conquest. 11 C. B. N. S. 479, 
108 BX:;l 479. 142 Reprint 883; Corelli 
v. Gray, 80 T. L. R. 116; Glyn v. 
Western Feature Film Co., [1916] W. 
N. pt II 5. See also infra SS 314, 821. 

ea. Act March 4, 1909, (36 St. at 
L. 1075 c 320 S 1). 

68. See infra § 312. 

64. See infra } 314. 

66. Copyright Act, 1911 (1 ft 2 
Geo. V c 46 J 1 (1) (vl)). 

8e. Copinger Copyright (6th ed) p 
163. 

67- Hanfstaengl v. "Empire Palace, 
[1894] 3 Ch. 109; Tlnsley v. Lacy, 1 
Hem. & M. 747 (per Wood, V. (;.). 
See also cases supra note 51. 

"There is consequently nothing 
whatever to prevent a person from 
reading publicly the whole or any 
portion of a copyright work." Slater 
Copyright p 31. 

[a] mvtrlbii'tliig ooptet among 
andienoe -^"Although it is open to 
any actor or declaimer to recite a 
poem or other work written by an- 
other as publicly as he pleases. It 
oould scarcely be s^d that he would 



be at liberty, on the occasion of his 
recitation or performance, to distrib- 
ute copies of the work for sale among 
the audience; nor could it be any ex- 
cuse to say that the copies were in- 
tended merely to assist the audience, 
who desired, while listening to the 
recitation, to have a copy of the 
words in their hands." Tlnsley v. 
Lacy, 1 Hem. & M. 747. 761. 71 Re- 
print 8i7 [quot Warne v. Seebohm, 
39 Ch. D. 731. 

88. See also infra SS 324-327. 

89. See supra § 273. 

60. Chautauqua School of Nursing 
V. National School of Nursing, 238 
Fed. 151, 151 CCA 227 [rev 211 Fed. 
10141; National Cloak, etc., Co. v. 
Standard Mall Order Co., 191 Fed. 
528; National Cloak, etc.. Co. v. Kauf- 
man, 189 Fed. 215; B^ack v. Henry 
G. Allen Co.^ 42 Fed. 618. 9 LRA 438 
(where a statistical atlas, copy- 
righted as a book, was held infringed 
by copying eight maps included 
therein and not separately copy- 
righted); Harper v. Shoppell. 26 Fed. 
.'>19, 23 Blatchf. 431; wT Marshall A 
Co., Ltd. V. A. H. Bull. Ltd.. 85 L. T. 
Rep. N. S. 77 [anpr Cooper v. Ste- 
phens, £1896] 1 Ch. 567]. 

ra} Bule applied. — In Bradbury 
v. Ilotten, L. R. 8 Exch. 1, nine car- 
toons illustrative of the career of 
Napoleon III were published In 
Punch in nine separate weekly num- 
bers.* Defendants published a vol- 
ume entitled "Story of the Life of 
Napoleon ... as told by pop- 
ular Caricaturists of the last Thirty 
Years," which contained-, among nu- 
merous other illustrations taken 
from French and English comic Jour- 
nals, the nine cartoons first produced 
in Punch. This was held to be an 
infringement of the copyright in 
Punch. Kelly. C. B.. said: "It is 
said that to copy a single picture, 
at all events, could not be an in- 
fringement of the plaintiffs* cony- 
right, but it is impossible to lay that 
down as a general rule." 

81. Bennett v. Boston Traveler 
Co.. 101 Fed. 445. 41 CCA 445; Harper 
V. Shoppell. 26 Fed. 519, 23 CICA 431. 
See also supra S 278: infra { 871. 

[a] ProdnotioB of slngla out from 
penodicaL — In Harper v. Shoppell, 
26 Fed. 519. 23 Blatchf. 431, a cut 
originally published in Harper's 
Weekly had been reproduced In the 
New York Illustrated Times, but 
Wallace, J., doubted whether the ap- 
propriation of such a small part of 
nlain tiffs' publication constituted an 
infringement of their copyright. 

62. Story v. Holcombe, 23 F. Cas. 
No. 13.497. 4 McLean 306; Webb v. 
Powers, 29 F. Pas. No. 17.323. 2 
Woodb. & M. 497: Dodnley v. Kln- 
nersley, Ambl. 403, 27 Reprint 270; 
Gyles V. Wilcox, 2 Atk. 141, 26 Re- 
print 489, 3 Atk. a6& 26 Reprint 
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both text writers and judges.^ And doubtless the 
doctrine that an abridgment is not a piracy must, 
as has been said, be received with many qualifica- 
tions.^ It is based altogether on the early errone- 
ous idea that intellectual labor expended on an- 
other's property confers a right to use such prop- 
erty,^ and it is altogether probable that, if the 
question were again presented, the courts would 
repudiate the whole doctrine.^ Indeed the cases, 
while nominally recognizing the rule, have so 
limited it in application as almost, if not quite, to 
destroy it.^ Under the act of 1909, a so-called 
abridgment has been condemned as an infringement 
under the clause giving the proprietor the exclusive 
right to make other versions. 

[i 305] (2) What Constitutes Fair Abridgment. 
What constitutes a fair or bona fide abridgment 



which will not infringe^ oopyright is, or under 
particular circumstances may be, a question of 
great difficulty.^ Indeed it has been said that 
no certain line can be drawn to distinguish a fair 
abridgment, but that every case must depend on 
its own circumstances.^^ The test has been said to 
be whether or not there has been a legitimate use 
of the copyrighted work ''in the fair exercise of a 
mental operation deserving the character of an 
original work. ' ' ^ But this is only another mode of 
stating the dififtculty rather than a test affording a 
criterion to discriminate between the eases." An 
abridgment or a digest of any kind of the contents 
of a copyrighted publication, if it is of a character 
calculated to supersede the principal work, will con- 
stitute an infringement of the copyright in that 
work.^' A mere colorable shortening of the original 



967; Bell v. Walker, 1 Bro. Ch. 451, 
28 Reprint 1235; D'Almaine ▼. 
Boosey. 4 L. J. Excn. 21; In re Curia 
Canceilaria, Lofft 775, 98 Reprint 
918; Tonson ▼. Walker, 8 Swanat. 
672, 36 Reprint 1017; Whittingham 
V. Wooler, 2 Swanst. 428, 36 Reprint 
679 [expl Tinsley ▼. Lacy, 1 Hem. 
& M. 747. 71 Reprint 827]. 

^a] Xa a iMiOliiff ease it was said: 
^latever might oe thought If the 
question was an open one, it Is too 
late to agitate It at the present time, 
as the rule Is settled that the puhll- 
cation of an unauthorized but bona 
fide abridgment or digest of a pub- 
lished literary copyright, in a cer- 
tain class of cases at least, is no In- 
fringement of the original." Law- 
rence V. Dana, 14 F. Cas. No. 8,136, 
4 Cliir. 178 (per Cllltord, JJ. 
63. Tinsley v. Lacy, 1 Hem. & M. 



747, 71 Reprint 827; Kerr Injunc- 




Personal Prop, p 604; 8 AmLReg p 
129. "Is an Abridgment an Infringe- 
ment of the Copyright of the Original 
Work?"). 

In the life of Lord Hardwlcke, 
contained In his Lives of the Lord 
Chancellors, Lord Campbell says: 
'*I must own that I much question 
another rule he [Lord Hardwlcke] 
laid down with respect to literary 

groperty, although It has not yet 
een upset. Gyles v. Wilcox. 2 Atk. 
141, 26 Reprint 489. And see In re 
Curia Cancellarla, Lofft 775, 98 Re- 
print 913. I confess I do not under- 
stand why an abridgment tending to 
Injure the reputation and to lessen 
the profits or an author should not 
be considered an Invasion of his 
property." 5 Lives of Lord Chan- 
cellors, p 56 (Am ed p 72). 

[a] ZIliurtratlT* erlUolsiiLfl. — (1) 
"If this were an open question, I 
should feel little difficulty in deter- 
mining it. An abridgment should 
contain an epitome of the work 
abridged — the principles, in a con- 
densed form of the original book. 
Now It would be difficult to maintain 
that such a work did not affect the 
sale of the book abridged. 
The reasoning on which the right to 
abridge Is founded, therefore, seems 
to me to be false In fact. It does, to 
some extent In all cases, and not un- 
frequently to a great extent, impair 
the rights of the author — a right se- 
cured by law. . . But a con- 
trary doctrine has been long estab- 
lished in Bngland. under the statute 
of Anne, which, in this respect. Is 
similar to our own statute; and in 
this country the same doctrine has 
prevailed. I am, therefore, bound by 
precedent; and I yield to It In this 
instance, more as a principle of law. 
than a rule of reason or Justice." 
Story V. Holcombe. 28 F. Cas. No. 
18.497. 4 McLean 806, 308, 809. (2) 
"I cannot say that the cases relating 
to abridgment, although they go 
quite far enough, have any bearing 



on this case; because in the case of 
abridgment, the author tells you he 
Is abridging another author, and you 
are aware of that fact. I cannot 
acquiesce In some of the reasons 
given by the Judges upon this sub- 
ject; It is said that he is a public 
benefactor who lets the public have 
at a cheap rate what the author sells 
dear. I think that is contrary to the 
principles of the Copyright Act; but 
a better reason given by other 
Judges is this: that he who assists 
in diffusing an outline of that knowl- 
edge which the author gives in full 
Is so far to be considered as a sort 
of assistant to the author. I very 
much doubt the soundness of that 
reasonine, in fact, although it may 
be sound enough In logic: but the 
defendant, without attempting to as- 
sist this lady, by abridging her work, 
publishes it in his own way: he is 
the author of the plays; he calls 
himself the author of 'Aurora Floyd' 
and the author of 'Lady Audley's 
Secret' " Tinsley v. Lacy, 82 L. J. 
Ch. N. S. 585, 589. (8) "I am not 
aware that one man has the right to 
abridge the works of another. On 
the other hand, I do not mean to say 
that there may not be an abridgment 
which may be lawful, which may be 
protected: but, to say that one man 
has the right to abridge, and so pub- 
lish in an abridged form the work of 
another, without more, is going much 
beyond my notion of what the law 
of this country is." Per Knight 
Bruce, V. C, in Dickens v. Lee, 8 
Jur. 188, 184. 

041 Gray v. Russell, 10 F. Cas. 
No. 5,728. 1 Story 11. 

65. Webb V. powers. 29 F. Cas. 
No. 17,323. 2 Woodb. & M. 497; Dods- 
ley V. Klnnersley. Ambl. 403. 27 Re- 
print 270. See also supra § 288. 

66. Rlcordl v. Mason, 201 Fed. 182. 

67. See Infra { 805. 

68. Macmlllan Co. v. King, 223 
Fed. 862. 

Ca] Kiil« applied* — Sheets of 
memoranda, prepared for and used 
in the tutoring of students in the 
subject matter of a copyrighted text- 
book, which are given or lent to each 
student, and contain, besides occa- 
sional Quotations of words and sen- 
tences from the book, a reproduction,' 
so far as Is possible In an abridged 
and paraphrased form, of the au- 
thor's treatment of the subject, are 
an infringement, under the Copy- 
right Act of March 4. 1909 (35 U. S. 
St. at U 1075 c 320 I 1), which gives 
the owner the exclusive right to 
"make any other version" of the 
copyright work. Macmlllan Co. v. 
King, 223 Fed. 862, 866 (where the 
court said: "It seems to me that the 
defendant's method of dealing with 
the book has resulted In an appro- 
priation by him of the author's ideas 
and languaere more extensive than 
the conjrrlght law permits. It is 
true that the whole book has not 
been thus dealt with; but the cony- 
rlght protects every substantial com- 



ponent part of the book, as well as 
the whole. Though the reproduction 
of the author's ideas and language 
is incomplete and fragmentary, and 
frequently presents them in some- 
what distorted form, important por- 
tions of them are left substantially 
recognizable. If they had not been 
so left, the defendant's evident pur- 
pose could not have been accom- 
gUshed. It seems obvious that what 
e was trying to give, and what his 
pupils were trying to get, was an 
acquaintance with the contents of 
the book, which should resemble as 
much as possible that acquaintance 
which they would have obtained for 
themselves by following with suffi- 
cient diligence the University course 
of instruction for which the book 
was the appointed text>book. Nor do 
I see any reason to doubt that, as 
the author testifies, these 'outlines' 
might readily 'cause the student to 
think he (could) meet the minimum 
requirements without using the book 
itself.' It cannot be said that th^ 
outlines go no further than to 'give 
Just enough information to put the 
reader upon inquiry' regarding the 
contents of the book. It was because 
the alleged Infringing 'version' went 
no further than this that no In- 
fringement was found by the court 
in Rlcordl v. Mason, 201 Fed. 182. 
184 [app den 210 Fed. 277, 127 C!CA 
1251. It gave in half a page an 
abridged synopsis of the copyrighted 
libretto of an opera, covering 46 
pages. It was said, in refusing the 
preliminary Injunction (201 Fed. 
188): The abridgments which have 
been condenmed oy the' courts in- 
volve colorable shortening of the 
original text, where Immaterial Inci- 
dents are omitted and voluminous 
dissertations are cut down, but 
where the characters, the plot, the 
language, and the ideas of the author 
are pirated.' It was further said on 
final hearing (201 Fed. 186): 'Of 
course. If the defendant's stories 
consisted of mere modifications of 
the copyrighted works, or abridg- 
ments thereof, reproducing portions 
of the dialogue words, or phrases, 
the scenes, and characters, a dif- 
ferent question would be presented.' 
Following here a similar principle 
of distinction, I must hold that the 
defendant's sheets are not, In any 
event, such abridgments from the 
copyrighted book as he has the right 
to make, and that they constitute 
'versions' of substantial portions of 
the book, such as the plaintiff alone 
has the right to make^). 

09. Per Clifford, J., in Lawrence 
V. Dana, 14 F. Ca& No. 8,136, 4 
CH^. 1. 

70. Per Sir Thomas Clarke. M. R^ 
in Dodsley v. Klnnersley, Ambl. 403, 
27 Reprint 270. 

71. Per Lord Eldon in Wilkin s v. 
AlVen. 17 Ves. Jr. 422. 84 Reprint 
168 tfoll Dickens v. Lee, 8 Jur. 188]. 

7^. 2 Story Eq. Jur. p 939. 

73. Gray v. Russell, 10 F. Cas. No. 
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work by the omiBsion of eertain iMtBagas, or the 
men aeleetion or different anangement of parte of 
the original work eo ae to bring the work within a 
smaller oompaea, ia not a fair and bona fide abridg- 
ment, bat ia an infringement.^* But an abridgment 
in whieh there ia a sabstantial eondeneation of the 
materials of the original woi^ the making of whieh 
nqnires intellectual labor and judgment, doea not 
constitute an infringement of the copyright in the 
principal work,^' at least in cases where it also ap- 
pears that the abridgment was made bona fide as 
each, and that it is not of a character to supersede 
the copyrighted publication.^* 

[i 306] L Indexing. It is no infringement to 
public an index of a copyrighted work, notwith- 
standing such index contains, as it necessarily must, 
words and phrases found in the text of the work.*^ 
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Ti 



(1) In OeneraL 



Periiaps the most difSeult questions with rei 
infringement arise where neither of the two 
one of whieh is claimed to be a piracy of thi 
is strictly original, but where both are based 
terials which are common property.^' Th 
piler of such a book does not, by copyrighl 
book, acquire a monopoly of the subject oi 
the book treats; any other person niiay sel 
same subject and, going to the original or 
sources of information, make a similar work, 
the subsequent compiler must investigate f< 
self from the original sources which are ( 
all. He cannot use the labors of a previous o 
animo furandi and save his own time by cop^ 
results of the previous compiler's work, a 
the same results could have be^i obtained b 
pendent labor; he is bound to set about do 
himself that which the first compiler has 



1.728. 1 story 11; Lawrence v. Dana, 

14 F. Caa. No. 8.136. i Cliff. 1, 79 

(where Clifford, J., said: "UnlesB it 

\m denied that a lefiral copyrlgrht 

secures to the author 'the sole right 

and liberty of printing, reprintinfr, 

publishing, and vending the book* 

oopyrlfrhted. it cannot be held that 

tn abridgment, or digest of any kind. 

of the contents of the copyrighted 

publication, which is of a character 

,to supersede .the original work, is 

not an infringement of the franchise 

secured by the copyright"); Sweet v. 

Bennlng. 16 C B. 469. 81 SCL 469, 

U9 Reprint tS8. 

[a] Xr ftsiiiifttilnlug what la a 
ma SAe ahciaginaat and what is an 
invasion of copyright, the value of 
the selections made and the probable 
effect on the original work are ele- 
ments of Inquiry- Gray v. Russell, 
10 P. Cas. No. 6.728, 1 Story 11. 

74b Folsom v. Marsh, 9 F. Cas. 
No. 4.901, 2 Story 100; Greene v. 
Bishop. 10 F. Cas. No. 6,768. 1 Cliff. 
186; Lawrence v. Dana. 16 F. Cas. 
No. S.186, 4 Cliff. 1: Webb v. Powers, 
29 F. Cas. No. 17,828. 2 Woodb. & M. 
497; Dodsley v. Kinnersley, Ambl. 
403, 27 Heprint 270: Gyles v. Wil- 
oocks, 8 Atk. 269. 26 Heprint 957, 2 
Atk. 141. 26 Reprint 4S9; Pinnock v. 
Rose. 2 Bro. Ch. 85 note, 29 Reprint 
48; Bell v. Walker. 1 Bro. Ch. 461, 2^ 
Beprint 1286; Dickens v. Lee, 8 Jur. 
18S; Tlnsley v. Lacy, 1 Hera. A M. 
747. 71 Reprint 827; In re Curia Can- 
cellaria. hottt 776, 98 Reprint 918: 
^mpbell V. Scott. 11 Sim. 81. 84 
BngCh 81, 69 Reprint 784; Whitting- 
ham V. Wooler, 2 Swanst. 428. 36 Re- 

{rint 679; Longman v. Winchester. 
6 Ves. Jr. 269. 38 Reprint 987; Mat- 
thewson v. Stockdale. 12 Ves. Jr. 
270. 38 Reprint 103; Butterworth v. 
Robinson. 6 Ves. Jr. 709, 81 Reprint 
817. 

[a] Bvla avplieO^Plaintiffs as 
assignees of Samuel Johnson, pub- 
lished a book entitled. "The Prince 
of Abyssinia, a Tale," consisting of 
two volumes. Defendant printed 
part of the narrative in the Grand 
Magazine of Magaxinea but left out 
ail the reflections. This was held 
not to be an infringement Dodsley 
V. Kinnersley, AmbL 403. 405. 27 Re- 
f™t 270 (where the court said: 
^vhat I materially rely upon is, 
wat it could not tend' to prejudice 
the plaintiffs, when they had before 
published an abstract of the work in 
the London Chronicle. If I was to 
^termlne this to be elusory, I must 
npia every abridgment to be so; and 
that, from Its extensive consequence, 
would prejudice the plaintiffs^). 

ibl xev to ooparrlghtad teoroook. 
7-Where defendant had published a 
teacher's key to plaintiffs grammar, 
consisting of diagrams and sentences 
ptraeted from plaintiff's book, it was 
heja that plaintiff's copyright was 
winged. Reed v. Holliday, 19 Fed. 

A Sr yWsom V. Marsh, 9 F. Cas No. 
K'^l-i S'onr 100; Gray v._Ruaaell. 
W F. Caa No. 6.728, 1 Story 11; Law- 



rence V. Dana, 16 F. Cas. No. 8.186. 
4 Cliff. 1: Story v. Holcombe, 23 F. 
Caa No. 18,497, 4 McLean 306; Webb 
V. Powers, 29 F. Cas. No. 17.828, 2 
Woodb. ft M. 497; Dodsley v. Kin- 
nersley, Ambl. 408. 27 Reprint 270; 
Gyles V. Wilcox, 2 Atk. 141, 26 Re- 

£rint 489, 8 Atk. 269, 26 Reprint 957; 
lurray v. Blliston, 6 B. ft Aid. 667. 
7 ECL 868. 106 RepHnt 1881; Bell 
V. Walker, 1 Bro. Ch. 461, 28 Reprint 
1286; Millar v. Taylor, 4 Burr. 2808. 
98 Heprint 201; Gary v. Kearsley, 4 
Bsp. 168; Dickens v. Iioe, 8 Jur. 188; 
D'Almaine v. Boosey, 4 L. J. E^xch. 
21; In re Curia Cancellaria, Lofft 776, 
98 Reprint 918; Tonson v. Walker, 8 
Swanst. 672, 36 Reprint 1017; Wilkins 
V. Aikin, 17 Ves. Jr. 422. 34 Reprint 
168; Butterworth v. Robinson, 6 Vea 
Jr. 709. 31 Reprint 817; Spiers v. 
Brown, 6 Wkly. Rep. 862. 

[a] ft fair alirldgmsmt of aay 
hook la ooBsSAsved a new wotk, as to 
write it requires labor and the exer- 
cise of judgment. It is only, new in 
the sense that the view of the author 
is given in a condensed form. Such 
a work must not only contain the 
arrangement of the book abridged, 
but the ideas must be taken from its 
papea It must be In good faith an 
abrldgmoDt and not a treatise inter- 
loaded with oltationa To copy cer- 
tain passages from a book, omitting 
others, is in no Just sense an abridg- 
ment of it. Story V. Holcombe, 28 
F. Cas. No. 18,497. 4 McLean 806. 

rb] Sf tba iMUUng daalgn of a 
saDaeftnent work la to ahrldga an 
earlier one and cheapen its price, and 
that by mental labor is faithfully 
done, it is no ground for prosecution 
by the owner of the copsrrlght of the 
earlier work; but it is otherwise if 
the abridgment or similar work is 
colorable and a mere substitute. 
Webb V. Powers. 29 F. Caa No. 
17.823. 2 Woodb. ft M. 497. 

Ttt. Lawrence v. Dana, 16 F. Caa 
No. 8.186, 4 Cliff. (U. S.) 1. 

[a] Ctenflensad atovr ot opara aot 
an ahrlflgmsint "If this case in- 
volved an abridgment as that word 
is ordinarily understood. I should be 
inclined to take a different view of 
this motion. The defendants' 'Story.' 
however, is not such an abridgment. 
The abridgments which have been 
condemned by the courts involve col- 
orable shortening of the original 
text, where immaterial incidents are 
omitted and voluminous dissertations 
are cut down, but where the char- 
acters; the plot, the language and the 
ideas of the author are pirated." 
Ricordi V. Mason, 201 Fed. 182. 188. 

Tf. Kipling V. Putnam, 120 Fed. 
681. 686. 67 CCA 296. 66 LRA 878. 

"They also were at liberty to make 
and publish an Index of tne matter 
contained in their volumes even 
though the index, as it necessarily 
must, contains words and phrases 
found in the text." Kipling v. Put- 
nam, supra. 

78. IMcttonazlag see infra S 809. 

DJraotozlaa sea infra | 808. 

X*w hooks see infra { 810. 



TA. Per Story, J.. In Bm< 
Davlea 8 F. Caa. No. 4.486. 
768. 

90. Dun V. Lumbermen's 
Assoc.. 209 U. 8. 20. 28 SCt 
L. ed. 663, 14 AnnCas 601 
Fed. 88. 76 CCA 241]; C 

Sua School of Nursing v. I 
chool of Nursing, 288 F< 
161 CCA 227 iTW 211 Fed. 
George T. Bisel Co. v. 6en< 
Fed. 206; Sweet v. Broml 
Fed. 764: Slmms v. Stan 
Fed. 6; Bumell v. -Chown, 
993; Brightley v. Littlet 
Fed. 103: Banks v. McDl 
F. Cas. No. 961. 13 Blatd 
Blunt V. Patten, 8 F. Cas. N 
2 l^ne 397; Lawrenoe v. i 
14 F. Caa No. 8,136: Lewis v. 
ton, 2 Beav. 6. 17 BngCh 6. 
print 1080; Caman v. Bowles 
Ch. 80. 29 Reprint 45, 1 ( 
288, 20 Reprint 1168: Wil 
Aikin, 17 Vea Jr. 422. 84 
163; Matthewaon v. Stockd 
Ves. Jr. 270. 88 Reprint IC 
also supra Si 268. 278. 

81. Dun ▼. Lumbermen's 
Assoc, 209 U. S. 20, 28 SCt 
L. ed. 668. 14 AnnCaa 501; £ 
Bromley. 154 Fed. 764; Socia] 
ter Assoc v. Murphy, 128 F 
Dun V. International Me 
Agency, 127 Fed. 173; Colli 
gineer Co.. v. Ewald. 126 F 
Williams v. Smythe, 110 F< 
Trow Directory, etc., Co. v 
97 Fed. 686; Mead v. West £ 
80 Fed. 380; American '. 
Register Assoc v. Gooher, 
237; Chils v. Gronlund, 41 F 
Brightley v. Littleton. 87 F 
List Pub. Go. V. Keller, 80 F 
Banks v. McDivltt. 2 F. C 
961, 13 Blatchf. 168; Bme 
Davlea, 8 F. Cas. No. 4,436, 
768; GrsAT v. Russell. 10 F. < 
6.728, 1 S>tory 11; Lawrence ■^ 
16 F. Caa No. 8.186. 4 < 
Story v. HolcombOb 28 F. C 
18.497. 4 McLean 306; "^ 
Powers. 29 F. Caa. No. 1 
Woodb. ft M. 497: Walter i 
[1900] A. C. 689, 2 BRC 812; 
V. Wright, L. R. 5 Ch. 279; 
Nlcholaa L. R. 6 Ch. 251; H 
lock ft Co.. Ltd. V. C. Arthur ] 
Ltd., [1916] 2 Ch- 876; Trade 
iary Co. v. Middlesboroug 
Tradesmen's Protection Asi 
Ch. D. 425; Ager v. Peninsul 
Steam Nav. Co., 26 Ch. D. 63 
V. Scott, L. R. 18 Bq. 444; 
V. Ashbec L. R. 7 Eq. 34; 
Stanford. L R. 8 Bq. 718; 1 
Morris, L. R. 1 Bq. 697; L 
Fullarton, 2 Beav. 6. 17 Ei 
48 Reprint 1080; Murray v. 
1 Drew. 868. 61 Reprint 487; 
Longman, 1 Bast 368, 102 
138; Hotten v. Arthur, 1 Hei 
603. 71 Reprint 264; Mayhew 
well, 1 Johns, ft H. 312. 70 
766: Jarrold v. Houlston, 8 
J. 708. 69 Reprint 1294; B 
Taylor. 8 L. J. Ch. O. S. 66; 
Taylor. 1 Russ. ft M. 78. 6 
78, 89 Reprint 28, Taml. 296, 
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It Ib piracy to copy from a compilation extiBcts 
and quotations or other matter which the compiler 
has selected and put into his book, notwithstanding 
the same matter may be found in common and 
public sources from which the second compiler, if 
possessed of sufficient skill, judgment, and industry, 
could have selected for himself; he has no right to 
copy his predecessor's selections, and thereby annex 



the skill, judgment, and taste whieh dictated the 
selections, or save himself the labor of reading or 
using the original sources and making his own 
selections therefrom.®^ Mere verification of eopied 
or paraphrased matter is no justification of the 
literary larceny involved in its taking; a verified 
copy is still a copy; mere verification is not such 
bona fide resort to the original and common sources 



Ch 296, 48 Reprint 118; James Nisbet 
ft Co., Ltd. V. Golf Agency, 28 T. 
Li. R. 870- Longman v. Winchester. 
16 Ves. Jr. 269. 33 Reprint 987; 
Matthewson v. Stockdale. 12 Ves. 
Jr. 270. 88 Reprint 103; Hogg v. 
Kirby, 8 Ves. Jr. 215. 82 Reprint 
886; Jarrold v. Heywood, 18 Wkly. 
Rep. 279; Spiers v. Brown. 6 Wkly. 
Rep. 352: Garland v. Gemmlll. . 14 
Can. S. C. 821; Cartwrlght v. Whar- 
ton. 26 Ont. L. 857. 1 DamLR 892. 

20 OntWR 863 2 Llddell v. Copp- 

Clark Co.. 2 OntwR 16; Beauchemin 
y. Cadieux. 10 Que. K. B. 255. 22 
Que. Super. 482 [aff 31 Can. S. C. 
870. 2 ComL. 170]. 

"It is no excuse for piracy to say 
that with a little labour the copyist 
could have produced identically the 
same result. The fact that the 
result may be identical is a reason 
for not making a new book« but it is 
no reason for copying another's 
book." MacGlllivray Oopyright p 
109. 

[a] "Tha zlglito and duties of 
eompUeni of booloi (1) which are 
not original in their character, but 
are compilations of facts from com- 
mon and universal sources of in- 
formation, of which books, director- 
ies, maps, guide-books, road-books, 
statistical tables and digests are* the 
most familiar examples, are well 
settled. No compiler of such a book 
ha9 a monopoly of the subject of 
which the book treats. Any other 
person is permitted to ent^r that de- 
partment of lit<>rature and mnke a 
similar book. But. the subsequent 
investigator must investigate for 
himself, from the original sources 
which are open to all. He cannot 
u?*e the labors of a previous com- 
piler, anlmo furandi. and save his 
own time by copying the results of 
the previous compiler's study, al- 
though the same results could have 
been attained by independent labor. 
The compiler of a digest, a road- 
book, a directory, or a map may 
search and survey for himself in 
the fields which all laborers are per- 
mitted to occupy, but cannot adont 
as hia own the products of another's 
toil." Banks v. McDlvltt. 2 P. Gas. 
No. 961. 18 Blatchf. 168, 165. (2) "In 
Lewis ▼. Fullarton. 2 Beav. 6, 17 
BngCh 6. 48 Reprint 1080 at p. 8. 
Lord Langdale. M. R., said: 'Any 
man is entitled to writci and pub- 
lish a topographical dictionary, and 
to avail himself of the labours of 
all former writers whose works are 
not subject to copyright, and of all 
public sources of infornuitlon; but, 
whilst all are entitled to resort to 
common sources of information, 
none are entitled to save themselves 
trouble and expense by availing 
themselves, for their own profit, of 
other men's works still subject to 
copsrright and entitled to protec- 
tion.'" Cartwrlght v. Wharton. 8S 
Ont. L. 857. 862. 1 DomLK 39B. 20 
OntWR 868. (3) "In the case of a 
dictionary, map. guide-book, or di- 
rectory, when there are certain com- 
mon objects of information which 
must, if described correctly, be de- 
scribed in the same words, a subse- 
Suent compiler is bound to set about 
oing for himself that which the 
first compiler has done. In case of 
a road-book, he must count the mile- 
stones for himself. In the case of a 
map of a newly-discovered l.qift»^d 
... he must go through the whole 
process of trian«rulatton lust a«* If 
he had never seen any forme'^ man. 
and. generally, he is not entitled to 



take one work of the information 
previously - published without inde- 
pendently working out the matter 
for himself, so as to arrive at the 
same result from the same common 
sources of Information, and the only 
use that he can legitimately make 
of a previous publication is to verify 
his own calculations and results 
when obtained.". Kelly v. Morris, L. 
R. 1 Eq. 697. 701 (per Wood. V. C). 
(4) "In works of this nature, where 
so much may be taken from common 
sources and where much of the In- 
formation ' given, if given correctly, 
must be given in the same words 
we must be careful not to restrict 
the right of the defendant to pub- 
lish a work similar in its nature to 
that of the plaintUf if. in truth, he 
obtains the Information from com- 
mon, independent sources open to all 
and does not, to save himself labor, 
merely copy from the plaintifTs 
books that which has been the re- 
sult of his skill, diligence and liter- 
ary attainments. We must be care- 
ful not to put manacles upon in- 
dustry, intelligence and skill in com- 
nJling works of this nature." Gar- 
land V. Gemmlll, 14 Can. S. C. 321, 
827 (the case of a parliamentary di- 
rectory and statistical guide con- 
taining biogrraphical sketches). 

88. George T. Bisel Co. v. Bender. 
190 Fed. 205; Pike v. Nicholas. L. R. 
6 Ch. 251; Moflfatt ft Paige, ltd. v. 
George Gill ft Sons. Ltd.. 86 L. T. 
Rep. N. S. 466 [rev 84 L. T. Rep. 
N. S. 462;! (annotated edltion^ of 
Rhakesseare) : Spiers v. Brown, 6 
Wkly. Rep. 862; Cartwrlght v. Whar- 
ton. 25 Ont. L. 867. 1 DomLR 892. 
20 OntW R J> 5 3: Oman v. ronp-Cl*»rk 
Co.. 1 OntWR 642; MacMlllan v. Su- 
resh Chnnder Deb. [1890] 17 Indian 
L. R. (Calcutta) 961. 

[a1 Piracy of oomplled matUr 
lUustvattd. — (1) ••Thus. In a case 
which concerned a number of letters 
from Dorothy Osborne to Sir Wil- 
liam Temple, it was shown that 
many of the letters were undated, 
end that the plaintiff had had con- 
siderable difficulty in getting access 
to them, and In making copies and in 
arranging them In accoraance with 
probable dates, and had published 
a book containing them. Subse- 
quently, the original manuscripts of 
these letters were transferred to the 
British Museum, and the defendants 
nublished an edition of the same let- 
ters, after they were in the British 
Museum. The plaintiff moved for 
an injunction. The defendants ad- 
mitted that they had sent the plain- 
tiff's book to their printers and had 
the text of the letters printed di- 
rectly from It. without having taken 
the trouble to get the letters copied 
from the originals in the British 
Museum. But when the Injunction 
was applied for, the Judge expressed 
such a strong opinion that this move 
could not be defended, that the de- 
fev'dants submitted to an injunction 
and inquiry as to damages.*' Beul- 
lac V. Simard. 39 Que. Super. 97, 
101 [aff 89 Que. Super. 617]. (2) 
Defendant was not permitted to 
oopy a passage from another author 
directly from plaintiff's work, "but 
having been put on to the track, 
and having looked at that particular 
part of the book which the Plain- 
tiff led him to, he was entitled to 
make use of every n&fisaepe from that 
author which the Plaintiff had made 
u"e of." P*ke v. Ni<»holas. T*. R. 5 
Ch. 251. 263 [foil Edward Thomp- 
son Co. V. American Law Book Co., 



122 Fed. 922. 69 CX;A 148. 62 LHA 
607 (rev 121 Fed. 907)), (3) "It is 
also shown that in a number of in- 
stances Drinker copied from prior 
writers on the same subject, and as 
Moore has the same language in his 
book the charge i» made that this 
is evidence of Infringement by nnere 
copying. To my mind this is no 
evidence- of any wrong, but Is evi- 
dence of mere copving In connection 
with the other facts. Moore had 
the same right to copy from prior 
authors, from the opinions of Judges, 
and from the headnotes of reported 
cases that Drinker had. Drinker 
could not pre-empt the field in these 
regards. But I think the Inherent 
evidences are that Moore went be- 
yond this— quite far beyond what he 
had a right to do in gathering in- 
formation from Drinkdr and using it 
in writing his book." George T. 
Blsel Co. V. Bender. 190 Fed. 20S. 
208. (A) A. copyrighted work called 
"The Canadian Parliamentary Com- 
panion," contained biographioU 
sketches of members of parliament 
and others which the author had 
procured from the subjects for the 
purpose of his book. Defendant, in 
preparing a similar work, sent 
circulars to a number of public 
men. asking for short biographical 
sketches, and, being bv some or them 
referred to plaintifTs book, took 
from that work the sketches to 
which he was so directed. This was 
held to constitute an infringement 
Gemmlll v. Garland. 12 Ont. 189 fapp 
dlsm 14 Can. S. C. 821. 8271 (Gwynne. 
J., in delivering the opinion of the 
supreme court of Canada, saidr "It 
must, I think, be admitted, that the 
defendant set about the compiling 
his work in a perfectly legitimate 
manner by addressing circulars to 
each member of Parliament, request- 
ing him to furnish a short sketch of 
■his life for publication in the de- 
fendant's work. If all the gentle- 
men who received these circulars 
had answered them by writing, in 
their own language, snort sketches 
of their lives, and had sent them 
to the defendant for publication in 
his book, he would nave had as 
much right to have published these 
sketches in the language in which 
they were sent to him. or in an 
abridgement thereof prepared by 
himself, as the plalntlff^ had to pub- 
lish like sketches furnished to him. 
although the language in which both 
sketches might be expressed should 
be very similar; but unfortunately 
for the defendant, it appears that 
several of the gentlemen who had 
received the defendant's circular, in- 
stead of furnishing him with the 
biographical sketches he had asked 
for. replied to the effect that they 
had already suDPlled su'^h a sketch 
to the plaintiff for publication and 
vhlch was .published in his bo^ 
The defendant conceiving this suffi- 
cient authority to entitle him to take 
from the plaintiff's book the blo- 
rraphical sketches of such gentle- 
men as so referred him to the plain- 
tiff's work, did copy them from the 
p'a'ntlff's book, and thus. Ignorantly 
perhaps but not the less actually, 
was guilty of the piracy of which 
the plaintiff has accused him. To 
the extent of the matter so copied 
the plaintiff has established his right 
to have an injunction"). (6) "It Is 
said that there can be no copyrlrht 
in a mere list of names, and this 
may be true where the list of nawj" 
conveys no useful information what- 
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«8 is spoken of in the cases, and it affords no de- 
fense to a eharge of infringement even in the case 
of compilations, where defendant might have pub- 
hshed the identical matter, provided only he had 



collected and selected it for himself from the origi- 
nal and common sources."" ' But it dote not follow 
that no use whatever may be made of prior com* 
pilations."* Books of all sorts are published and 



ever, because to support every copy- 
right there must be an element of 
literary value. It may also be true 
in the sense that every one who by 
original work compiles some list 
may publish it as an original list 
of his own, but it is equally certain 
that if the list be the subject of 
copyright at all, no one is entitled 
in compiling a like list to save him- 
self the trouble of original work by 
copying an already existing list, the 
copyright which belongs to another." 
Weatherby v. International Horse 
Agenor ft Bzchange. Ltd.. [19101 2 
Ch. til, 308. (6) The owner of a 
copyrighted legal digest is not enti- 
tled to equltaole relief against an- 
other publication, solely because the 
writer of the latter saved steno- 
graphic or manual handwriting by 
cntting or copying the words of the 
citations from the digest, where no 
literary ability is appropriated In 
the arrangement or collection of the 
cases themaelvea. West Pub. Co. v. 
Sdvard Thompson Co., 169 Fed. 833 
(mod on other grounds 176 Fed. 833. 
l^^ CCA 808]. 

88. Sampson, etc., Co. v. Seaver- 
Radford Co., 140 Fed. S89, 72 CCA 
S6 Trev 134 Fed. 8901; Morrts v. 
Ashbee, L. R. 7 Eq. 34; Cartwright 
▼. Wharton, 26 Ont. L. 367, 1 I^omLR 
392. 20 OntWR 863. 

[a] T1iar» Is some ooadBlot aad 
eniBfiiilon la XhM authorltiss on this 
subject. (1) In Moffatt & Paige. 
Ltd. V. Oeorge Gill & Sons, Ltd.. 
%% L. T. Rep. N. S. 465, 471. the 
court said: "You cannot, where 
another man has compiled a direc- 
tory, simply take his sheets and re- 
print them as your own. you are en- 
titled, taking the sheets with you. 
to go and see whether the existing 
facts concur with the description In 
the sheets, and if you do that you 
may publish the result as your own." 
(2) This ambiguous language was 
construed by some Judges to legal- 
ise oopyinir. provided only the copied 
matter is verified. Judge Lacombe 
apparently so understood it and said 
the rule of MofCatt v. Gill in this 
sense had been adopted for the 
second circuit In Sdward Thomp- 
son Co. V. American Law Book Co.. 
122 Fed. 922, 69 CCA 148. 62 LRA 
607 [rev 121 Fed. 9071. 5ee Coll- 
iery Engineer Co. v. Bwald. 128 Fed. 
843, and Dun v. Interhational Mer- 
cantile Agency. 127 Fed. 173. (8) 
These opinions of Judge Lacombe led 
Judge Hale in the first circuit to 
moke a direct decision to that efPect. 
See Sampson, etc.. Co. v. Seaver- 
Radford Co.. 129 Fed. 761. 771 (on 
preliminary injunction, where the 
master had reached a contrary con- 
clusion): Sampson, etc., Cfo. v. 
Seaver-Radford Co.. 184 Fed. 890, 
»07 (on final hearing, where the proc- 
ess described was said to be "some- 
tning more than verification"). (4) 
This decision of Judge Hale was re- 
versed on the ground that defendant 
pad made merely a verified copy and 
therefore had infringed. Sampson. 
«tCj, Co. V. Seaver-Radford Co., 140 
fed. 589. 72 CCA 65 [rev 184 Fed. 890]. 
(5) The earlier English cases are 
Clear that verification does not Justify 
copying. Kelly v. Morris. L. R. 1 Eq. 
{97 (where wood. V. C. said: "What 
ne has done has been Just to copy the 
PlaintUTs book and then send out 
canvassers to see if the information 
» copied was correct"); Morris v. 
bright, L. R. 6 CTh. 279. (6) The 
jn-or of Judge Lacombe Is in fall- 
™f to recognise that a saving of 
iBhor and expense by reason of using 
& prior book is not an Infringement 
unless that saving is effected by 
copying^, and that using a prior book 
merely as a guide to the original 
futhorities afterward bona fide and 
. independently consulted and used is 
not copying. It is easier to find the 



original authorities If one uses a 
prior guide which has compiled the 
references to them than to do so 
without 4t, and thereby labor and 
expense is saved. But that is a 
fair use, because It is using the 
"guide" for the very purpose for 
which it was published and sold, and 
therefore is within the implied 
license to use. It is not copying. 

(7) In Edward Thonipson Co. v. 
American Law Book Cfo., 121 Fed. 
907 [rev 122 Fed. 922, 69 CCA 148. 
62 LRA 607] the publisher of a legal 
encyclopedia used a prior leg&l en- 
cyclopedia In common with all other 
legal reference works to obtain com- 
plete lists of cases from which to 
prepare its work. The cases were all 
examined in the original reports and 
the work was written from such 
original decisions. Not a line or 
word was copied into the latter en- 
cyclopedia from the earlier one. 
Judge Lacombe granted a prelimi- 
nary Injunction holding that there 
was a saving of labor and expense 
which constituted infringement (121 
Fed. 907). This was reversed on the 
ground that there had been no copy- 
ing and hence no infringement; that 
use as a mere guide to the authori- 
ties Is not copying, but is a fair 
and noninfringing use (122 Fed. 922). 

(8) In a subsequent case, the fol- 
lowing facts appeared: Defendants 
had been enjoined from the further 
publication of certain educational 
textbooks copied literally from prior 
copyrighted publications of complain- 
ant, which were themselves largely 
compiled from older works. Subse- 
quently defendants took the Infring- 
ing books and compared them with 
the authorities from which com- 
plainant's compilations were made, 
striking out the portions which were 
not there found, and republishing 
the remainder in -a new edition. 
Judge Lacombe. on the authority of 
Moffatt V. Gill, supra, and Edward 
Thompson Co. v. American Law 
Book Co.. supra, held that such use 
of the infringing publication was 
within defendant's rights. (Colliery 
Engineer Co. v. Ewald, 126 Fed. 843. 

(9) This is manifestly erroneous for 
it is mere copying of plaintiff's 
work after veriiying it, and appro- 
priating plaintiff's skill and taste 
in selecting and compiling the mat- 
ter, aa pointed out in both Moffatt 
V. Gill, supra and Edward Thompson 
V. American Law Book Co.. supra. In 
the latter case tjie court said: 
"Counsel for complainant in order to 
Illustrate their position put the fol- 
lowing question: 'Suppose the author 
of a dictionary of quotations inserts 
after each quotation, as Is custom- 
ary, the book and page of the origi- 
nal author, will it he contended that 
the compiler of a subsequent book 
of quotations could have his clerk 
copy a list of all the references con- 
tained In the first author'e book 
without copying the quotations and 
could then go to the original authors 
and copy the quotations found at 
the pages indicated by the refer- 
ences? Yet he would nave an un- 
doubted right to do this If the con- 
tention in the appellant's brief is 
sound.* Assuming that the question 
is answered In tne negative we- do 
not think the conclusion follows. It 
may very well be that the second 
compiler would not be permitted to 
copy the quotations and for the 
reasons suggested by Lord Collins in 
Moffatt & Paige. Ltd. v. George Gill 
A Sons. Ltd., 86 L. T. Rep. N. S. 
465u He says: 'That [the defend- 
ant's contentloni leaves out the 
whole merit; the felicity of the 
quotation; its adaptability to a 
particular end; its Illustration of a 
particular characteristic. All these 
things enter into the ohoice of one 
quotation aa apart from another. 



That is a process which may involve 
gifts both of knowledge and intelli- 
gence.' The dlfllculty with the 
counsel's hypothesis is that the case 
stated is not the case made by the 
proofs. The defendant has not 
copied a sentence or a word from the 
complainant's book and, of course, 
has not appropriated the skill and 
taste of the complainant In select- 
ing or arranging quotations or anv 
other matter. If, In the case put 
the subsequent compiler had simply 
made, in connection with other lists, 
a naked list of the authors quote^ 
it cannot be doubted that he would 
have the right to select from their 
works such quotations as he 
desired." Edward Thomt^son Co. v. 
American Law Book Co.. 122 Fed. 922, 
924. 59 CCA 148. 62 LRA 607 [rev 
121 Fed. 907]. This clearly does not 
support, but subverts Judge La- 
combe's view as to the result of the 
decisions In the second circuit. 

84. West Pub. 0>. V. Edward 
Thompson Co.. 169 Fed. 833 Fmod on 
other grounds 176 Fed. 888, 100 OCA. 
3031: Murray v. Bogue, 1 Drew. 858. 
61 Reprint 487. 

[a] 0oms slxnllaKitlefl and sonw 
use of Bvlor woxks, even to copsrlng 
of small parts, are tolerated in 
some kinds of books, such as dic- 
tionaries of all descriptions, gaz- 
etteers, grammars, maps, arithme- 
tics, almanacs, concordances, cyclo- 
pedias, Itineraries, guidebooks, and 
similar publications. Webb v. 
Powers, 29 F. Cas. No. 17,828. 2 
Woodb. A M. 497. 

[b] Tlia rula re slricUn g' ooBiplIsm 
of books which are not original in 
their character, but are compilations 
of facts from common and universal 
sources of Information, of which 
books, directories, maps, guidebooks, 
roadbooks, statistical tables, and 
digests are familiar examples, from 
copying the results of a previous 
compiler's study is not to be ap- 
plied to prohibit an examination of 
the previous works by the compiler 
before he has finished his own book, 
or the mere obtaining of Ideas from 
such previous works. Barks v. Mo- 
Dlvltt, 2 F. Ctis. No. 961. 18 Blatchf. 
168. 

[o] Tina dd faOaoy (1) that cor- 
rections or Improvements Justify 
appropriation and avoid piracy (see 
supra 9 288) sometimes appears in 
this connection. Webb v. Powers, 
29 F. Cas. No. 17.828, 2 Woodb. ft M. 
497: Farmer v. Calvert Llth., etc., Co.. 
8 F. CJas. No. 4,661. 1 Fllpp. 2^8. 288 
(where Longyear, J., said: '"rhe fol- 
lowing rule laid down by Mr. Copin- 
ger . . ; oomes as near to defining 
this right as anything I have been 
able to find or can Invent. He says: 
'The rule appears now to be settled 
that the compiler of a work in which 
absolute originality is of necessity 
excluded, is entitled, without expos- 
ing himself to a charge of piracy, 
to make use of preceding works 
upon the subject, where he bestows 
such mental labor upon what he has 
taken, and subjects It to suqh revi- 
sion and correction as to produce 
an original result; provided, that he 
does not deny the use made of sudh 
preceding works, and the alterations 
are not merely colorable'"). (2) 
Lord Mansfield said: **In all these 
cases the question of fact to come be- 
fore a Jury is, whether the alteratldn 
be colourable or not? There must 
be such a similitude aa to make It 
probable and reasonable to suppose 
that one is a transcript of the other, 
and nothing more than a transcript. 
So in the case of prints, no doubt 
different men may take engravings 
from the same pdcturew The same 
principle holds with regard to 
charts; whoever has it In his inten- 
tion to publish a chart may take 
advantage of all prior publioatioiis. 
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purdiased tor th« purpose of being used, and all 
{{ffrsoaa • hsmug occasion to use them may do so 
within the limita of fair use to the end that prog- 
fess may be promoted in science and the useful 
arts." Such use may be regarded as within the 
intention and license of the proprietor implied from 
the fact of publication and sale.^ Thus a compiler 
may make use of a prior compilation to verify or 
check up his own work so as to supply omissions 
or correct errors therein.^^ So a subsequent writer 
may resort to the work of a predecessor on the 
aame subject as a guide to the original authorities.^ 
The use of a prior work merely as a means of 



reference to the original and common sources of 
information, the later work being written in good 
faith from such original and common sources, is 
more thau mere verification, and it is not copying 
and therefore is not an infringonent.^ Obtaining 
ideas and suggestions &om a prior work as to the 
treatment of the subject is not an infringement."^ 

Test of piracy. It has been laid down as the 
clear result of the authorities in cases of this nature 
that the true test of piracy is to ascertain whether 
the author of the alleged piratical work has in fact 
used the plan, arrangement, and illustrations of the 
copyrighted work as the model of his own work, with 



There is no monopoly of the subject 
here, any more than In the other in- 
stances; but upon any question of 
this natupe the jury will decide 
whether it be a servile imitation or 
not. If an erroneous chart be made, 
God forbid it should not be corrected 
even in a small degree, if it thereby 
become more serviceable." Sayre v. 
Moore. 1 East 361 note, 102 Reprint 
139 note. 

86. Chautauqua School of Nurs- 
ing v. National School of Nursing, 
§38 Fed. 151, 151 CCA 227 [rev 211 
'ed. 1014]; Edward Thompson Co. v. 
,'Ameriean Law Book Co., 122 Fed. 



922. J9 CCA 148. 62 L.RA 607 frev 

}: Moffatt & Palfre, Ltd. 

▼. Oeorge Gill & Sons, Ltd., 86 L. T. 



Rep. N. S. 465 [rev 84 L. T. Rep. 
N. S. 452] (annotated edition of 
Shakespeare); Wllklns ▼. Alkin. 17 
Ves. Jr. 422, 84 Reprint 163. 

TtJr xm% iTMierally see supra 
fil 288, 299. 

86. Sampson, etc., Co. v. Seaver- 
Radford Co.. 140 Fed. 689, 72 CCA 56. 

87. Hartford Printing Co. v. 
Hartford Directory, etc, Co., 146 
Fed. 332: Dun v. Lumbermen's Credit 
Assoc, 144 Fed. 83. 76 CCA 241 [aff 
^09 U. S. 20. 28 set 336. 52 L. ed. 
663. 14 AnnCas 501]; Dun v. Inter- 
national Mercantile Agency, 127 Fed. 
173; I*ist Pub. Co. v. Keller, 30 Fed. 
772; Banks v. McDivltt, 2 F. Cas. 
No. 961. 13 Blatchf. 163; Scott v. 
Stanford, L. R. 3 Eq. 718. 724; Kelly 
▼. Morris. L. R. 1 Bq. 697' Jarrold 
V. Houlston, 3 Kay & J. 70ft, 69 Re- 
print 1294: Moffatt & Paige. Ltd. v. 
George Gill & Sons, Ltd., 84 L. T. 
Rep. N. S. 462 [rev 86 L. T. Rep. 
N. S. 466]; Cartwright v. Wharton. 
26 Ont. L. 867, 1 DomLR 392, 20 
OntWR 863. 

"The Defendant, aftev collecting 
the information for himself, might 
have checked his results by the 
PlaintifTs tables, but that Is a widely 
different thing from this wholesale 
extraction of the vital part of his 
work. No man is entitled to avail 
himself of the previous labours of 
another for the purpose of convey- 
ing to the public the same informa- 
tion, although he may append addi- 
tional information to that already 
published." Scott v. Stanford, supra 

Tquot Cartwright v^ Wharton. 25 

Ont. L. 857, 20 OntWR 863, 1 Dom 
Z^ 3921. 

[a] Fair hm miutar»ted«^"There 
is also another legitimate way of 
using the plaintiff's work. . . . The 
legitlifiate use is this — ^where an 
author has by his own pains and 
labor collected his materials, and 
got his work into shape, he may 
quite innocently look into another 
work by a prior author to see 
whether there were any facts or 
Illustrations which he himself had 
omitted. For instance, it is alleged 
in the present case that the works 
consulted by the defendant, when he 
is treating of heat and the communi- 
cation of heat, only mention two 
methods of communicating it, radia- 
tion and conduction, and do not men- 
tion convection; and that the defend- 
ant therefore, must have taken his 
Information about convection from 
the plaintiff's work. Now, it seems 



to me that it would be a proper and 
allowable use for the defendant to 
make of the plaintiff's book — which 
is in some respects a dictionary, as 
it were, of science, or of the scien- 
tific subjects there handled — if he 
were to examine it to see whether he 
had in his own work enumerated all 
the known methods of communicat- 
ing heat." Jarrold v. Houlston, 3 
Jur. N. S. 1051, 1053. 

[b] impair hm miistratea^-<«The 
modus ooerandl by which the defend- 
ants — of course not personally but 
by persons in their employ— compiled 
the 'List of Railway Stations' in 
question in this case appears to 
have been as follows: First, a list 
was made under direction of Miss 
Hacker by extracting and copying 
all the nsLmes of the stations which 
appear In the 'A. B. C. or Ah>ha- 
betlcal Railway Guide' from and to 
London, familiarly known to us as 
the 'A. B. C* time-table. This was 
typed and in the discussion before 
me was referred to as the typed 
list. Then it is said to find more 
stations a Mr. Adams examined and 
searched the current time-tables of 
a number of railway companies and, 
finding a number of stations named 
that were not in the typed list, added 
these names In writing to that list. 
But ultimately for some reason or 
other, not perhaps dlfiflcult to con- 
jecture, he turned to the index of 
the current Bradshaw and completed 
the "List of Railway Stations for use 
in Pearson's Weekly Gre»»t Picture 
Contest* by cooylng, without any 
reference or verification of any kind, 
such of the names he found In the 
index as he had not already got in 
the typed list as sunplemented by 
his researches in such of the rail- 
way comnanies* time-tables a<i he 
says he examined. Then the list as 
thns completed was printed and pub- 
lished by the defendants at the price 
of 3d., and of this they have sold 
copies at that price, no doubt real- 
izing a handsome profit. . . . But 
at all events It appears to me that 
the defer dan ts took a substantial 
portion of the list of names con- 
tained in the index to the plaintiffs' 
publication, thus without any exer- 
tion of their own getting the bene^ 
fit of the labour and expense ex- 
pended in compiling the list which 
formed the index to Bradshaw. This 
they did not for their own personal 
use, but for the purpose of repro- 
duction by publication at a profit. 
This 'List of Railway Stations' the 
defendants published and sold, not 
Indeed as an index to Bradshaw, but 
for another purpose of their own 
and of those who purchased copies, 
and. subject to a point' I will pres- 
ently mention. I come to the con- 
clusion that what was done by the 
defendants was an infringement of 
the copyright of the plaintiffs." H. 
Blacklock & Co., Ltd. y. C. Arthur 
Pearson, Ltd., [1916] 2 Ch. 876, 382, 
883. 

88. Edward Thompson Co. v. 
American Law Book Co.. 157 Fed. 
1003. 86 CCA 677 [aff 130 Fed. 639]; 
Edward Thompson Co. v. American 
Law Book Co.. 122 Fed.- 922. 59 CCA 
148. 62 LRA 607 [rev 121 Fed. 907]; 



Morris v. Wright, L. R. 6 Ch. 279, 
69 Reprint 1294; Pike v. Nicholas, 
L. R. 6 Ch. 261; Jarrold y. Hoalston, 
3 Kay & J. 708, 69 Reprint 1294: 
Moffatt & Paige. Ltd. v. George Gill 
& Sons, Ltd., 86 L. T. Rep. N. 8. 
466. 

[a] ZDnrtntloiu— "It to well 
known that Motley ptt>duced hif 
great work after years of patient 
research among the original archives 
preserved at The Hague and other 
European capitals and that he 
brought to light and translated 
documents which had lain dormant 
for centuries. The data thus col- 
lected enabled him to tread an al- 
most undiscovered path of history. 
But can it be contended that a sub- 
sequent historian of the Netherlands 
would be debarred from oonsultlnflr 
the same sources of Information be- 
cause he was guided to them by a 
list made up from Motley's foot- 
notes? It is thought not." Edward 
Thompson Co. v. American Law 
Book Co.. 122 Fed. 922, 925, 59 CCA 
148. 62 LRA 607 [rev 121 Fed. 907]. 

Aaw hooks see infra 8 810. 

89. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 838 [mod on 
other grounds 176 Fed. 888. 100 CCA 
303]; Eidward Thompson Co. v. 
American Law Book Co., 122 Fed. 
922. 59 CCA 148, 62 LRA 607 [rev 
121 Fed. 907]. 

90. Chautauqua School of Nurs- 
ing V. National School of Nursing, 
288 Fed. 161, 161 CCA 227 [rev 211 
Fed. 10141; Mead v. West Pub. Co., 80 
Fed. 380' Simms v. Stanton, 76 Fed. 
6; List Pub. Co. v. Keller. 30 Fed. 
772; Banks v. McDivltt, 2 P. Cas. No. 
961, 13 Blatchf. 163; Cartwright v. 
Wharton, 26 Ont. L. 867, 1 DomLR 
392. 20 OntWR 863. See also supra 
SS 267-270. 

[a] Bvle applied. — (l) "Infringe- 
ment is charged, especially in con- 
nection with the subject of hypo- 
dermic injections. Of course, all 
previous medical knowledge was 
common property to any writer. 
There is In neither lecture any ex- 
ercise Qf the imagination or any 
original investigation. But the com- 
plainant alleges that, though it orig- 
inated nothing new. It was the first 
to treat separately the successive 
steps in the operation as generally 
practiced and to illustrate each pic- 
torially. The evidence sustains this 
allegation. We do not understand 
such a plan of instruction to be 
copyrightable. It is a startling 
proposition to say that the com- 
plainant has secured the monopoly 
for 28 years of stating in separate 
categories and illustrating plctorially 
the successive steps of this very well 
known operation." Chautauqua 
School of Nursing v. National School 
of Nursing, 238 Fed. 161, 152, 151 
CCA 227 [rev 211 Fed. 1014]. (2) 
Thus a later writer on an art or 
science, like physiognomy, although 
consulting and using the works of 
an earlier writer on the subject, will 
be held not to have pirated, but to 
have made a fair use of them, it not 
appearing that they have been drawn 
from to a substantial degri&e^ not- 
withstanding there are some errors 
common to both, and they have a 
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colorable alterations and variations only, to disgaise 
the use thereof, or whether the work is the result 
of his own labor, skill, and use of common materials 
and eommon sources of knowledge open to all men, 
and whether the resemblances are either accidental 
or arising from the nature of the subject; in other 
words, whether defendant's work is quoad hoc a 
servile or evasive imitation of the copyrighted 
work, or a bona fide and original compilation from 
other common and independent sources.*^ The 
question is always simply one of fact, whether de- 
fendant copied the matter from complainant's book 
or obtained it by his own skill and labor from the 



common source.^ 

[% 308] (2) Directories. It is safe to say that 
the compiler of a general directory is not at Uberty 
to copy any part, howevec small, of a previous 
directory to save himself the trouble of collecting 
the materials from original sources.^ It is an in- 
fringement to copy names and addresses or other 
information from a copyrighted directory and to 
insert such copied matter into a rival directory, 
notwithstanding the correctness of the information 
so copied was verified before being used by send- 
ing canvassers to the addresses given and making 
inquiriee.^ Verification 'is not equivalent to origi- 



similAr division of systems as a 
basis, such division beins: only a 
somewhat altered form of a division 
In a work of a previous writer from 
which they both had a rlirht to draw 
material. Simms v. Stanton, 75 

91. Dun V. Lumbermen's Credit 
Absoc^ 209 U. S. 20. 28 SCt 826. 62 
U el 6S3. 14 AnnCas 601; Chau- 
tauqua Scliool of Nursins v. National 
School of Nursing. 288 Fed. 161. 161 
CCA 227 Crev 211 Fed. 1014); Samp- 
son, etc. Co. V. Seaver-Radford Co.. 
140 Fed. 580, 78 CCA 66 [rev 134 Fed. 
8$0]; Simnxs v. Stanton, 76 Fed. 6; 
Bmerson v. Davies, 8 F. Cas. No. 
MS6. 8 Story 708; Caman v. Boyles, 
2 Bro. Ch. 80. 28 Reprint 46. 1 Cox 
Ch. 288. 29 Reprint 1168: Murray v. 
Boffue. 1 IDrew. 863, 61 Reprint 487: 
Wtlklns V. Alkin. 17 Ves. Jr. 422. 84 
Reprint 163; Matthewson v. Stock- 
dale, 12 Ves. Jr. 270, 28 Reprint 108; 
Liddell V. Copp-Clark Co.. 2 OntWR 

fa] 'TlM OBl^ f«lr luie you can 
make of tlie work of another of this 
kind [descriptive catalogue] Is where 
70U take a number of kuoh works; 
catalogues, dictionaries, digests, etc.; 
and look o'ver them all and then com- 
pile an original work of your own. 
founded on the information you have 
extracted from each and all of them; 
but it is of vital importance that 
such new work should have no mere 
copying, no merely colourable altera- 
tions, no blind repetition of obvious 
errors." Hotten v. Arthur. 1 Hem. 
ft M. 608. 609. 71 Reprint 264 [quot 
Cartwright v. Wharton. 25 Ont. L. 
tS7. 862. 20 OntWR 868, 1 DomLR 
S921. 

m ByllaM or wmnazlM distla- 
rushed firom msre data. — ^"When we 
consider that the matter consists of 
names and other data, which, when 
true, must be the same in any re- 
port, and that in many cases 'the 
source of information must often be 
the same with both the parties 
thereto, it would seem to be Just to 
lay down a different rule ffom that 
which obtains In cases where syllabi 
and summaries of law and fact are 
appropriated. Here seems to be no 
attempt to coin money out of an- 
other's labor. It is clearly a case in 
which the matter taken must be sub- 
stantial and such as to really work 
injury to complainants." Dun v. 
Lumbermen's Credit Assoc. 209 IT. S. 
20. 22. 28 SCt 836, 62 L. ed. 668. 14 
AnnCas 601. 

9S, Colliery Ihigineer Co. v. 
united Correspondence Schools Co.. 
84 Fed. 152; Johnson v. Donaldson, 
t Fed. 22, 18 Blatchf. 287; H. BUck- 
lock & Co.. Ltd. V. C. Arthur Pear- 
son. Ltd., [19161 ^ Ch. 376; Weath- 
why V. International Horse Agency 
ft Exchange. Ltd., [19101 2 Ch. 297; 
Beauchemin v. Cadieux, 10 Que. K. B. 
865. 22 Que. Super. 482 [aft 81 Can. 
8. C. 870, 2 ComL 170]. 

[a] Bole applisd. — "The^ com- 
Pjatnant had no monopoly of the 
things taught in its lecture, because 
g«r were the common teaching. 
Maj. He3molds. in preparing his lec- 
ture, had a right to consult all pre- 
▼Jotis publications on the subject, in- 
cluding the complainant's lecture No. 
6. and to state In his own language 



what he thought to be the proper 
and the best practice. From the 
nature of things there were certain 
to be considerable resemblances. Just 
as there must be between the work 
■of two persons compiling a directory. 
or a dictionary, or a guide for rail- 
road trains, or for automobile trips. 
In such cases the Question is whether 
the writer has availed himself of the 
earlier writer's work without doing 
any independent work himself.** 
Chautauqua School of Nursing v. 
National School of Nursing, 288 Fed. 
161. 168. 161 CCA 227 [rev 211 Fed. 
1014]. 

§8. Social Register Aaaoc. v. Mur- 
phy, 128 Fed. 116; Trow Directory 
Printing, etc., Co. v. U. S. Directory 
Co.. 122 Fed. 191; Williams v. 
Smythe. 110 Fed. 961; Trow Direc- 
tory, etc, Co. V. Boyd. 97 FM. 686; 
List Pub. Co. V. Keller, 80 Fed. 772; 
Morris V. Wright, L. R. 6 Ch. 879; 
Morris v. Ashbee, L. R. 7 E3q. 84; 
Kelly V. Morris, L. R. 1 Bq. 697. 702; 
Cartwright v. Wharton, 26 Ont. L. 
867. 1 DomLR 892. 20 OntWR 853; 
Henderson Directories Ltd. v. Tregil- 
lus Thompson Co. Ltd., 16 DomLR 
209. 

"The defendant could not take a 
single line of the Plaintiff's Direc- 
tory for the purpose of saving him- 
self labour and trouble in retting 
his information." Kelly v. Morris, 
supra [quot Cartwright v. Wharton, 
25 Ont. L. 867, 20 OntWR 868, 1 Dom 
LR 892]. 

[a] ««8oei«ty» «ir#otosls«.— In a 
case between the proprietors and 
publishers of rival "society" directo- 
ries which purported to give the 
names and addresses of those per- 
sons in New York city who were 
people of fashion, complainant as- 
serted that its copyrighted directory, 
the "List." was infringed by defend- 
ant's directory, the "Social Regis- 
ter." Wallace. J., said that it was 
not necessary to apply as strict a 
rule as would have been required if 
the two publications were general 
directories. He said: "They are 
designed to provide a catalogue, in 
convenient form, of the names and 
addresses of a selected class of eli- 
gible persons. They are original to 
the extent that the selection is orig- 
inal. Their commercial value de- 
pends upon the Judgment and knowl- 
edge or the author respecting the 
social standing and society relations 
of a limited class of the general 
public When the selection is made, 
ea^h compiler must of necessity re- 
produce the same names and ad- 
dresses, so far as the selctio^s coin- 
cide, and must arrange th<^m in 
alphabetical order. The law of copy- 
right only requires the subsequent 
compiler to do for himself that 
which the first compiler has done. 
The same sources of original infor- 
mation are open to each. Either of 
the present parties could lawfully 
use the general city directory to ob- 
tain the correct addresses or the se- 
lected persons; nor is it doubted that 
the defendant had the right to use 
the complainant's book for the pur- 
pose of verifying the orthography 
of the names, or the correctness of 
the addresses, of the persons se- 
lected. But if the dwendant has 



used the List to save himself the 
trouble of making an independent 
selection or classincation of the per- 
sons whose names appear in the 
Social Register, although he may 
have done so only to a verv limited 
extent, he has infringed the com- 
plainant's copyright." List Pub. Co. 
V. Keller. SO Fed. 772. 778. 

M. Hartford Printing Ctf. v. 
Hartford Directory, etc., Co.. 146 
Fed. 882; Sampson, etc., Co. v. 
Seaver-Radford Co., 140 Fed. 689, 72 
CCA 65 [rev 134 Fed.- 8901; Mollis 
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V. Wright. L R. 6 Ch. 279; Morris 
V. Ashbee, L R. 7 Eq. 34. 41; Kelly 
V. Morris, L. R. 1 Bq. 697; Cart- 
wright V. Wharton. 26 Ont. L. 867, 
863. 1 DomLR 892. 20 OntWR 858. 
See also supra 8 807. 

"It is plain that it could not be 
lawful for the Defendants simply 
to cut the slips which they have cut 
from the Plaintiff's directory and 
insert them in theirs. Can it then 
be lawful to do so because in addi- 
tion to doing this, they sent persons 
with the slips to ascertain their cor- 
rectness? I say. clearly not. Then, 
again, would their acts be rendered 
lawful because they got payment 
and authority for uie insertion of 
the names from each individual 
whose name appeared in the slips? 
And to this I again answer, clearly 
not. . . . They had no right to 
make the results arrived at by the 
Plaintiff the foundation ' of their 
work or any material part of it. and 
this they have done." Morris v. 
Ashbee. supra [quot Cartwright v. 
Wharton, supra]. 

"Moffatt & PalgCv Ltd. v. George 
Olll & Sons. Ltd.. 86 L. T. Rep. 
N. S. 465. expresses the rule in di- 
rectory cases which has been sanc- 
tioned by the Circuit Court of Ap- 
peals for the Second Circuit. It is 
true that it was obiter in both cases, 
but it Is such a reasonable rule that 
I am bound to conclude that it will 
become the law of this circuit. If it 
has not formally become so already. 
The judge who wrote in Moffatt v. 
Gill plainly agreed with counsel that 
the cases relating to directories say 
that you cannot take another man's 
sheets and reprint them as your 
own. but you may take his sheets 
with you. and ascertain by personal 
Investigation whether they are cor- 
rect, and if you find that they are 
you may publish the result as your 
own. In my opinion, the cases, both 
English and American, 'all come to 
this: You must not bodily trans- 
mit the results of another's labor 
from his sheets to your own; but, 
having made an honest canvass, you 
may use his work for the purpose 
of checking and revising your own. 
if you will do so honestly, independ- 
ently, and thoroughly, and. having 
done so, you may publish the final 
result. If you use another's copy- 
righted directory without thorough 
verification, you are, to the extent 
that you fail to carefully verify, 
guilty of the pure unadulterated 
labor-saving device of copying. If 

?'0u use it only for comparison, and 
hen positively verify at the cost of 
your own exertion, you have not done 
wrong, because you have only used 
the copyrighted matter as a guide to 
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nal compilation and does not justify appropriation.^^ 
The reason tor a strict rule in this class of cases 
is that it is easy to claim that the matter has been 
verified when, as a matter of fact; it has been very 
imperfectly verified or not at all.*^ It is a fair 
and legitimate use of a rival directory, however, to 
use it for the purpose of ascertaining where a 
particular person lives,^^ or to ascertain whether 
or not it is worth while to call on him,^ or to 



check up the new work for the purpose of verifying 
results independently obtained, and of aseertaiiiing 
and correcting omissions and errors.^ But this is 
substantially the limit of aUowable use of a rival 
copyrighted directory.^ The subsequent compiler 
has no right to make the results arrived at by his 
predecessor the foundation of Jiis work or any ma- 
terial part of it.^ Difference in the date of publi- 
cation of the two directories affords no defense.' 



the facts, which Is the exact use to 
which the compiler has dedicated his 
book." Hartford Printing Co. v. 
Hartford Directory, etc., Co., 146 
Fed. 332, 334. 

95. Sampson, etc., Co. v. Seaver- 
Radford Co., 140 Fed. 539, 72 CCA 
65 [rev 134 Fed. 890]; Kelly v. Mor- 
ris, L. R. 1 Eq. 697, 702 (where de- 
fendant was held to have infringed, 
the court saying: "What he has 
done has been just to copy the Plain- 
tiff's book and then to send out can- 
vassers to see if the information so 
copied was correct'*); Cartwrlght v. 
Wharton, 25 Ont. L. 857, 1 DomLR 
892, 20 OntWR 853. But see Moffatt 
& Paige, Ltd. v. George Gill & Sons, 
Ltd., 86 L. T. Rep. N. S. 465 (dis- 
cussed supri^ § 307 note 83 [a]). 

[aj ZUnttratioiiB^— (1) "What the 
respondent has done is clearly a re- 
publication of the complainant's 
copyrighted matter. With reference 
to each name, the words' and the ar- 
rangement of the words were pri- 
marily taken from the complain- 
ant's dirctory, and they were repub- 
.lished in the respondent's directory. 
It is true that the words thus taken 
from the complainant's directory, 
having been 'slipped,' as it were, 
passed through the hands of can- 
vassers: but this was not original 
work. It was only a verification of 
what was found in the complainant's 
directory, so that this Incidental 
work only completes and makes cer- 
tain the connecting link between the 
two publications. Therefore we 
start with what, on Its face, is in- 
fringing matter." Sampson, etc., Co. 
v. Sea ver-Rad ford Co., 140 Fed. 589, 
543, 72 CCA 55 [rev 134 Fed. 890]. 
(2) "The plaintiff, however, is not 
in this case driven to depend solely 
on the evidence of common errors, 
because, while the defendant says he 
got much of his material from other 
sources — and no doubt he did — ^he 
admits that he got much of it from 
the plaintiff's publication. He says 
that the first thing he did in pre- 
paring his material was to send to 
each barrister and solicitor in the 
Dominion what he called a correc- 
tion slip, which contains the solicit- 
or's name, and, in the case of a Arm, 
the names of each member. With 
each slip was sent a circular stat- 
ing that the defendant was prepar- 
ing an Improved Law List for 1911. 
and requesting the person to whom 
it was sent to return the slip with 
any suggested corrections. Tne de- 
fendant took the names of most. If 
not all, of those to whom he sent 
these correction slips from the plain- 
tiff's publication. Many, but not 
nearly all, of these correction slips 
were returned to the defendant In 
due course. From these and from 
the plaintiff's li&cs, which he also 
used for that purpose, he prepared 
for the Registrar or other official of 
the Court at the county town of each 
county in the Dominion a list of the 
barristers and solicitors in that 
county, requesting the official to cor- 
rect the list and return it to him 
with any alterations in or addition*! 
thereto." Cartwright v. Wharton, 25 
Ont. L. 357. 369, 1 DomLR 392, 20 
OntWR 853 (holding that such list 
wa<» an Infringement). 

de. Kelly V. Morris, L, R. 1 Eq. 
697 

Vroof ot copjiag see infra S§ 424- 
430. 



97. Social Register Assoc, v. 
Murphy, 128 Fed. 116; List Pub. Co. 
V. Keller, 30 Fed. 772; Morris v. 
WHght, L. R. 5 Ch. 279. 

[a] rair we iUiutrated. — "In List 
Pub. Co. V. Keller, 80 Fed. 772, 
Judge Wallace said of publications 
of this character: 'They are de- 
signed to provide a catalogue, in 
convenient form, of the names and 
addresses of a selected class of 
eligible persons. They are orlerinal 
to the extent that the selection lb 
original. Their commercial value de- 
pends upon the judgment and knowl- 
edge of the author respecting the 
social standing and society relations 
of a limited class of the general pub- 
lic. . . . Either of the present 
parties could lawfully use a general 
city directoiy to obtain the correct 
addresses or the selected persons; 
nor is it doubted that the defendant 
has the right to use the complain- 
ant's book for the purpose of veri- 
fying the orthography of the names 
or the correctness of the addresses 
of the persons selected. But if the 
defendant has used the list to save 
himself the trouble of making an 
independent selection or classifica- 
tion of the persons whose names ap- 
pear in the Social Register, although 
ne may have done so only to a very 
limited extent, he has infringed the 
complainant's copyright.* While so 
extended a use of a general city 
directory would probably not be 
Justified by the weight of authority, 
j^et, if the defendant had first com- 

Jiled a list of residents of Newport, 
amestown, and vicinity. It is not 
clear that he might not use the 
complainant's Washington list, for 
example, for the limited purpose of 
finding the winter addresses of a 
small number of persons. A like 
question arises in relation to the 
Boston and Baltimore Registers. It 
should be observed, however, that by 
recourse to the complainant's publi- 
cation the defendar^t would receive 
Information of a different character 
from that afforded by an ordinary 
directory with the ordinary alpha- 
betical classification, for he would 
be informed as to the group of per- 
^'ons constituting a household, and 
also as to the maiden names of 
married women. This information 
was the product of the comolain- 
ant's labor and expense, and the 
complainant Is entftlf^d to protection 
in its use." Social Register Assoc. 
V. Murphy, 128 Fed. 116. 119. 

96. Morrts v Wright, L. R. 5''Ch. 
279 ffoU Edward Thompson Co. v. 
American Law Book Co.. 122 Fed. 
922, 69 CCA 148, 62 LRA 607 (rev 
121 Fed. 907)1. 

99* Hartford Printing Co. v. Hart- 
ford Dlreotory. etc., Co., 146 Fed. 
332; Dun v. International Mercantile 
Agency, 127 Fed. 173 (cr#»dit rat- 
ings). See also supra S 307., 

ra] ▼er^fioatloa of luunMi and ad- 
djfemes.— The later compiler of a 
directory may use the first compil- 
er's book for the ))urpose of veri- 
fying the orthography of the names 
or the correctness of the addresses 
of the persons selected. List Pub. 
Co. V. Keller, 30 Fed. 772. 

1. See cases passim. 

2. Sampson, etc.. Co. v. Seaver- 
Radford (5o., 140 Fed. 539, 72 CCA 
55 [rev 134 Fed. 8901; Morris v. Ash- 
bee, L. R. 7 Eq. 34; Bain v H*»nder- 
son. 16 B. C. 318; Kelly v. Hodge, 
29 L. T. Rep. N. S. 387; Cartwright 



V. Wharton, 26 Ont. L. 367, 1 DomLR 
892, 20 OntWR 853. 

[a] Besult of decisions snmmsr^ 
iied.— "Where they have been pre-- 
pared like the complainant's direc- 
tory, by original- canvassing or other 
original work, especially at con- 
siderable expense, the rule, both at 
the beginning and at the end. is 
laid down in general terms as fol- 
lows: In the beginning, in Lewis ▼. 
Fullarton, 2 Beav. 6, 17 EngCb 6. 
48 Reprint 1080, Lord Langdale, re- 
ferring to a gazetteer, said, at page 
8: 'Whilst all are entitled to resort 
to ■ common sources of information, 
none are entitled to save themselves 
trouble and expense by availing 
themselves, for their own profit, oi 
other men's work still subject to 
copyright and entitled to piOtectioa' 
Also, at the end, In 1874, In Hogg ▼. 
Scott, L. R. 18 Eq. 444, 468, refer- 
ring to a copyrighted compilation 
for the use of fruitgrowers, Vice 
Chancellor Hall, after citing Morris 
V. Wright, L. R. 6 Ch. 279, and Kelly 
V. Morris, L. R. 1 Eq. 697, said: 
'The true principle in all these cases 
is that the defendant is not at 
liberty to use or avail himself of the 
labor which the plaintiff has been at 
for the purpose of producing his 
work; that is, in fact, mereiy to take 
away the result of another man's 
labor, or, in other words his prop- 
erty.' " Sampson, etc., Co. v. Seaver- 
Radford Co.. 140 Fed. 639. 642, 72 
CCA 66 [rev 184 Fed. 890]. 

[b1 ''The gnsstloa of fsir ium 
mast depenA To a considerable ex- 
tent upon actual conditions and prac- 
tical butfineas considerations. It is 
unnecessary to adopt for this case 
the strict rule that no use of direc- 
tories of this class can be made in 
the compiling of other lists. It is 
enough that we look at the substan- 
tial character of the complainants 
property rights, and inquire whether 
the defendant has derived a substan- 
tial benefit from the complainants 
labors, and has, in any substantial 
respect, interfered with the com- 
plainant by using material which Is 
the property of the complainant 
Social Register Assoc v. Murphy, 
128 Fed. 116, 119. 

3, Sampson, etc^ Co. v. Seaver- 
Radford Co., 140 Fed. 539, 72 CCA 
65 [rev 134 Fed. 890]; Bain v. Hen- 
derson, 16 B. C. 318. 

[a] Dlfferenoe ia date as of irtS^ 
facts are stated^— "The sugg^tlon 
made by the learned Judge, of the 
Circuit Court, arising out of the fact 
that each of the two directories has 
a different outlook. In having a 
different date of publication, does 
not seem to have received any sup- 
port from any of the decided cases 
whatever the result of each. On the 
other hand, while none of them has 
expressly referred to this sugges- 
tion, all or nearly all of them dis- 
regard it, and thus, by ImplicatloA 
indicate that the distinction arising 
out of the fact of. differences of time 
to which the directories in question 
have relation is not a substantial 
one. Certainly the Injury which such 
republications inflict on the owners or 
copyrighted directories, and the uf- 
dermining of the markets of the 
original publishers arising there- 
from, if permitted, may be so seri- 
ous that it Is impossible to assume 
that the use to which the respondent 
put the complainant's publication, in 
the manner we have expressed, w 
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[f 309] (3) DiettonasiM. The compiler of a 
dietionary bas a right to make nae of a preyioasly 
published dictionary as a source of inf ormatioji, but 
he has no right to copy its arrangement and 
definitions.^ 

[f 310] (4) Law Books. Law books of all kinds 
belong broadly to the class of compilations, and on 
a qu^ion of infringement the general rules as to 
infringement of other kinds of compilations are 
folly applicable.^ But they also belong to the class 
of works treating of the arts and sciences, the pub- 
Ueation of which implies consent to some use of 
them by subsequent writers, to the end that there 
may be progress in the particular art or science, 
and this affects the question of what constitutes 
infringement of law books.* They are also dis- 
tinguished from pure compilations in that there is 
room for an original literary element, and they may 
be works of literature in the highest sense.^ The 
<{aestion of what constitutes an infringement of 
eopynght of various classes of law books has been 
often before the courts.* 

Tcitboolai and encydopediaa. Quotations and ex- 



tracts may be taken from legal textbodu and 
enCydopecUas within the limits of fair use already 
stated.^ This must not be carried to the point 
where the value of the prior book is sensibly 
diminished, or the labors of the prior writer sub- 
stantially appropriated to an injurious extent, or 
so that the later book will to any extent supersede 
the prior book by reason of the matters taken.^® 
So a prior textbook or encyclopedia may be used 
as a mere guide to the decisions or other original 
sources of information, and if such original sources 
are bona fide consulted, and independently used in 
the preparation of the later book, there is no in- 
fringement.^^ But if the subsequent writer merely 
copies or paraphrases matter in a prior copyrighted 
book, in order to save himself the labor of inde- 
pendently producing it from the original sources, 
he is guUty of infringement.^' This includes copy- 
ing the citations of a prior book together with their 
collocation with particular propositions, without 
independent resort to the original sources.^' Even 
the index to a le^al work may be infringed if it is 
copied, although it will not be infringed where the 



within any implied consent, such as 
v« have said attaches with regard 
to copy riirh ted matter.'* Sampson, 
etc. Co. V. Seaver-Radford Co., 140 
Fed. 639. 648. 72 CCA 65 [rev 114 
Fed. 890]. 

4. Chils V. Gronlund, 41 Fed. 146; 
Spiers V. Brown. 6 Wkly. Rep. 862; 
Beauchemin v. Cadieux, 10 Que. K. B. 
25S. 22 Que. Super. 482 [app dism 31 
Caa S. C. 870. 2 ComL. 170). 

[a] Vp« of dicttoaacles*— In a suit 
for the infringement of copyright in 
a Swedish-English dictionary, plain- 
tiff's evidence tended to show that 
his book contained about thirty 
thousand Swedish words in most 
common use. with short Bnglish 
definitions, which he composed; thai 
defendant's book contained about ten 
thousand of the same Swedish words 
and a few other words, with similar 
Bnglish definitions, made by taking 

Blauitiirs book and striking out Eng- 
sh words with their deflnltlons, 
slightly changing the definitions of 
those remaining, adding a few other 
Swedish words with their definitions, 
and printing Uie result, omitting the 
root in succeeding words with differ- 
ent terminations from the same root. 
In sustaining the verdict of the Jury, 
in so far as It was for plaintiff, the 
court said: **The Jury must have 
found that^ the plaintiff's composi- 
tion of English definitions accom- 
panying the Swedish words was cop- 
led. Each Swedish word was a topic 
for the composition of an English 
definition; and the plaintiff's copy- 
rtRht would protect his literary 
work in composing them, however 
short they might be upon each topic. 
• . . The omission or the roots of 
words following those in which they 
were printed, left them to be under- 
stood; and they were represented by 
the space, in connection with the 
terminations as fully as if there, in 
naking out thft words." Chils v. 
Oronlund. 41 Fed. 146. 148. 

6. See supra S8 307-309. 

«. .West Pub. Co. V. Edward 
Thompson Co.. 178 Fed. 833. 100 CCA 
•93 [mod 169 Fed. 8331; Sampson, 
•tc, Cb. V. Seaver-Radford Co., 140 
Fed. 539. 72 CCA 56 [rev 134 Fed. 
•90]: Edward Thompson Co. v. 
Ajnerican Law Book Co., 130 Fed. 
«9 [aff 167 Fed. 1003. 86 CCA 677 
Japn dUm 218 U. S. 825. 80 SCt 676. 
jf L. ed. 842)]; Edward Thompson 
go. V. American Law Book Co., 122 
fW. 922. 69 CCA 148. 62 LRA 807 
tgr 121 Fed. 9071: Mead v. West 
P«^ Co.. 80 Fed. 880. 

"The literature of the law as it 
wists to-day is the result of evolu- 
jon. Each author has had the bene- 
pt4)f all that preceded him and has 
^a been able to add something to 
(ee common fund intended to lighten 



the labors of the profession. It 
would be a serious blow to Jurispru- 
dence were the rule enunciated that 
the author of a law book is pre- 
cluded from taking a list of authori- 
ties cited by a previous writer on 
the same subjeot and making an in- 
dependent examination of them. In- 
dividuals might profit but the de- 
velopment of legal science would be 
hampered by such a rule. — a rule not 
of advancement but of retrogres- 
sion." E<dward Thompson Co. v. 
American Law Book Co.. 122 Fed. 
922. 925. 59 CCA 148. 62 LRA 607 
[rev 121 Fed. 907]. 

7. Blackstone's Commentaries is 
a classic example. 

8. See cases this section passim. 
Proof of oopylag see infra ( 424 

9. Sampson, etc., Co. v. Seaver- 
Radford Co.. 140 Fed. 539. 72 CCA 
66 [dist Edward Thompson Co. v. 
American Law Book Co., 122 Fed. 
922, 69 CCA 148.. 62 LRA 607]. See 
also supra f fi 280, 288, 299. 800. 

la White T. Bender. 186 Fed. 921. 
See also supra 6 300. 

11. George T. Bisel Co. v. Bender. 
190 Fed. 206: White v. Bender. 186 
Fed. 921; West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 833, 100 CCA 
808 (mod 169 Fed. 8331; Edward 
Thompson Co. v. American Law 
Book Co., 130 Fed. 639 Faff 157 Fed. 
1003, 86 CCA 677 (app dism 216 U. S. 
626. 30 SCt 676. 64 L. ed. 642)1; Ed- 
ward Thompson Co. v. American 
Law Book Co.. 122 Fed. 922. 69 CCA 
148. 62 LRA 607 [rev 121 Fed. 9071: 
Mead v. West Pub. Co., 80 Fed. 380. 

[a] Bolo applied^— (1) "Is a copy- 
righted law book infringed by a sub- 
sequent work on the same subject 
where the 'onlv accusation against 
the second author is that he col- 
lected all available citations^ includ- 
ing those found in the copyrighted 
work, and, after examining them in 
text-books and reports, used those 
which he considered applicable to 
support his own. original text? We 
are of the opinion that this question 
must be answered in the negative. 
The doctrine contended . for by the 
complainant extends the law t)f 
copyright beyond its present bounds 
and if pushed to its logical conclu- 
sion will inflict a far greater injury 
upon literature than it can ever ex- 
pect to prevent. If it be held that 
an author cannot consult the author- 
ities collected by his predecessors, 
the law of cooyright, enacted to 
o'-omote the progress of science and 
useful arts, will retard that nrogress. 
It will be found upon examining th<» 
reported cases that there has been 
a finding of noninfringement unless 
it appears that the w^le or a part 



of the copyrighted woric has been 
copied, either in haec verba or by 
colorable variation." Edward Thomp- 
son Co. v. American Law Book Co., 
122 Fed. 922. 923. 69 CCA 148. 62 
LRA 607 [rev 121 Fed. 907]. (2) 
"To that extent complainant had, by 
original research, blazed the way 
through the wilderness of the re- 

Forts, and marked out where timber 
or eachparticular article might be 
found, with complainant's work be- 
fore him, a student, a practicing 
lawyer, or a writer could more 
quickly get in touch with the body 
of Judicial deliverances on the par- 
ticular sublect he had In hand, than 
he could if he had only the digests 
and other available publications. It 
does not follow, though, that, when 
he availed himself of this short cut 
which complainant had laid out, he 
made any illegitimate use of com- 
plainant's work. The encyclopaedia 
was designed, prepared, and pub- 
lished, in part, to e^ve Just such in- 
formation to persons who might con- 
sult it and one who bought it bought 
with it the right to use It as a ready 
reference to authorities bearing on 
the subject of his investigations. 
Had the defendant confined itself to 
such a use of the material which 
complainant had gathered by inde- 
pendent search outside of the di- 
J rests, complainant would have no 
ust cause of complaint." Per La- 
combe, J., in Edward Thompson Co. 
V. American Law Book Co., 121 Fed. 
907. 909. (3) This concise and ac- 
curate statement of the rule was 
reafllrmed and applied on appeal, but 
the finding that defendant had "gone 
further" and copied lists of cases, 
and therefore had infk*inged was re- 
versed, the court of appeals pointing 
out that neither the text nor the 
lists of cases had been copied, and 
that the only use made of the lists 
was "as a guide to the volumes 
where the cases were reported." Ed- 
ward Thompson Co. v. American 
Law Book Co.. 122 Fed. 922, 923, 69 
CCA 148, 82 LRA 607. 

12, George T. Bisel Co. v. Bender, 
190 Fed. 205; White t. Bender. 186 
Fed. 921. 

13l Oeorge T. Bisel Co. v. Bender, 
190 Fed. 205; White v. Bender, 186 
Fed. 921. 926. 

"I think it well decided that a 
subsequent author may use and copy 
the citations of a prior author, pro- 
vided he examines and verifies such 
cases before using them. He may 
use them In the same order as did 
his predecessor. He may use them 
all, or add to or subtract from. The 
question Is: Does he do original work 
or merely copy?" White v. Bender, 
supra. 
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sixnilarities and identities are due to coincidence and 
the necessities of the case instead of to copying.^^ 
Of coarse a prior book may be used for verification 
and checking for errors and omissions,^^ in accord- 
ance with the general rules applicable to all com- 
pilations.^* 

Digests. It has been said that a legal digest ''has 
the general characteristics of a directory, an index 
or a road book, ' ' ^^ and the same rules of infringe- 
ment have been declared applicable.^ Indeed, a 
stricter rule has been declared applicable ''in cases 
where syllabi and summaries of law and fact are 
appropriated" and an attempt is made '^to coin 
money out of another's labor. "^ Be that as it 
may, digests are substantially "directories" to the 
decisions in the reports, and, on a question of in- 
fringements of digests, the doctrine of the "di- 
rectory cases"** will be applied.^ It is an in- 
fringement of the copyright on the digest for the 
compiler of an encyclopedia of law to copy or 
paraphrase the digest paragraphs or points, thereby 
saving the labor and skill involved in deriving, se- 
lecting, and stating such points from the cases them- 
selves by appropriating the labor and skill of the 
digester;^ and it is immaterial whether the digest 
paragraphs so taken are stated in the original lan- 
guage of the digester, or are stated in the language 



14. White V. Bender, 186 Fed. 921. 
See also supra { 306. 

[a] "▲• to IndexML the particular 
form and wording of a prior Index 
may or may not oe used, depending 
on circumstances and the contents of 
the books. Both authors (in a book 
relating to corporations) would nat- 
urally use the words, 'Business, place 
of. orgeuiixation. change of, change of 
place of;' 'Directors.' and. as sub- 
heads, qualifications, duties, resigna- 
tion, liability, etc. We would ex- 
pect much duplication. Inasmuch as 
the words are used in the statutes, 
and must or should be arranged in 
alphabetical order. But all this does 
not permit mere copying, assuming 
we have originally in the first 
author." White v. Bender, 185 Fed. 
921. 925. 

. la. Edward Thompson Co. ▼. 
American Law Book Co.. 130 Fed. 639 
faff 157 Fed. 1003, 85 CCA 677 (app 
dlsm 212 U. 8. 626, 80 SCt 676, 64 
L.. ed. 642)1. 

la. See supra I 307. 

17. West Pub. Co. v. Lawyers' Co- 
op. Pub. Co., 64 Fed. 360. 366. 25 LRA 
441 [rev on other grounds 79 Fed. 
766. 26 CCA 648, 86 LRA 4001. 

18. Banks v. McDivitt. 2 F. Cas. 
No. 961. 18 Blatchf. 163. 

19. Dun V. Lumbermen's Credit 
Assoc, 209 U. S. 20, 22, 28 SCt 335, 
62 L. ed. 663. 14 AnnCas 601. 

90. See supra | 308. 

91. West Pub. Co. Y. Bdward 
Thompson Co., 169 Fed. 833 [mod on 
other grounds 176 Fed. 833, 100 CCA 
303]. 

[a] DlMctoriMi and digwitt oom- 
paireA^— Digests contain classified 
lists of the names of cases; direc- 
tories contain names of persons. 
Digests give the report, volume, and 

?age where the cases named will be 
ound. Directories give the town, 
street, and number where the person 
named will be found. Digests state 
and compile information as to the 
holdings of cases. Directories state 
and compile information, as to the 
residence, occupation, credit ratings, 
etc., of individuals. The parallel is 
complete. Digests, however, have 
more of a literary element than 
directories, or even dictionaries, 
which gives room for paraphrasing, 
and facilitates proof of copying. 

99. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 883. 100 CCA 
803 [mod 169 Fed. 833] (where the 



American and English Encyclopaedia 
of Law, first and second editions, and 
the Encyclopeedia of Pleading and 
Practice were held to Infringe the 
American Digest System. See final 
decree in this case 184 Fed. 749 >. 

[a] Fair use of dirMta.— "Ob- 
viously It would not be fair for any 
publisher of reports of the same 
cases or of digests of them to copy 
lists of cases or to copy or para- 
phrase syllabi from the complain- 
ant's publications whether by so do- 
ing he merely saved mechanical labor 
or literary work. This would be true 
of any publication similar to a 
former copyrighted publication. But 
a fair use of copyrighted material in 
a different publication may be 
broader. Suppose one were to issue 
a map of Kansas showing the annual 
amount and value of the chief prod- 
ucts of each county. Could not a 
person writing a history of Kansas 
take those amounts and values bodily 
into his text? May not one reprint 
out of a copyrighted compilation of 
English love songs open to the pub- 
lic one or more for use in a work on 
English literature? We think there 
is a great difference between text- 
books and volumes of reported cases 
or digests of those oases. The en- 
cyclopedias under consideration are 
really collections of text-books. The 
headnotes of reported cases are a 
digest of the law and facts of those 
cases, and digests of headnotes of 
various cases constitute collections 
and classified arrangem\ent8 of de- 
cisions. On the other hand, a text- 
book states the principles of law and 
refers generally in footnotes to cases 
supporting or illustrating the propo- 
sitions in the text. A poem or a" 
novel or a history or a directory or a 
dictionary or a scientific treatise is 
Intended to please, interest, instruct, 
or satisfy the reader, so to speak, in 
itself; but a digest considered by it- 
self is nothing. Its purpose is as a 
tool to enable judges to write their 
opinions, lawyers to write their 
briefs, and authors to write their 
text-books. Such persons may cut 
out parts of the digests to assist 
them in running down, the cases and 
copy lists of cases from the digests, 
as many of the defendant's writers 
have done. Such a use of the digests 
seems to us, differing in this respect 
from the court below, to fall directly 
within the purpose for which they 



of the court used in the opinion, or of earlier re- 
compiled digests, from which sources -the digester 
selected and arranged them, because eyen ecnnpiied 
matter may not be copied irom a copyrighted comr 
pilation, but must be independently celeeted from 
the common sources if it is desired to use if 8o 
it is an inf ringem^it to copy the citations of cases 
in a digest ana to use them as notes in support of 
text statem^its, without independent resort to the 
cases themselves, because this is a jcopying of the 
digester's collocation of cases with propositions.^ 
The arrangement or classification of cases in a 
digest may not be lawfully copied, although if the 
same arrangement is 'independently produced there 
is no infringement.^ As in the ''directory eases," 
the only fair use of a digest is the use for which it 
was published, namely, as an index or guide to 
the authorities, and for the purpose of ascertaining 
whether it is worth while to examine the case with 
a view to using it if found appropriate.^ The im- 
plied license of fair use does not extend to copying 
to save labor in another work on the same subject 
and the advancement of science and learning would 
not be promoted by such a construction of the law. 
Beports. Copyrighted law reports may be in- 
fringed either by another edition of such reports, 
or by a digest or text work.*^ The copyright of 

are sold, and to be fair. On the 
other hand, extensive copying «r 
paraphrasing of the lansruage or the 
syllabi would not, we think, be a 
fair use." West Pub. Co. v. Bdward 
Thompson Co., 176 Fed. SSS, 838. 100 
CCA 803 [mod 169 Fed. 838]. 
See supra I 807. 



fa] Ck>iitrary vlew« — ^Direst anfl 
syllabus paragraphs, stated in lan- 
guage substantially to be found in an 
of&cial opinion of the court, are only 
subject to copyright so far as they 
vary from the statement of the point 
as contained in the original source. 
West Pub. Co. V. Edward Thompson 
Co., 169 Fed. 833 [mod on other 
grounds 176 Fed. 833, 100 CCA 80S]. 
(But this view overlooks the fact 
that copyright on compilations covers 
the intellectual labor of selection). 

Mb Banks v. McDivitt, 2 F. Cas. 
No. 961, 13 Blatchf. 163 (annotated 
court rules). 

[a] Bole avplied^— Where a legal 
writer has formulated a proposition, 
his direction to his stenographer to 
add the citations shown by all of the 
copyrighted digests doea< not consti- 
tute infringement, if he has pre- 
viously verified the citations and 
found them to be correct. West Pub. 
Co. V. Bdward Thompson Co., 169 Fed. 
833 [mod on other groundJB 176 Fed. 
838, 100 CCA 803J. 

95. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 838 [mod on 
other grounds 176 Fed. 888, 100 CC^ 
8081. 

M* See supra | 808. 

[a] XUnatratloa*— Law writers may 
consult copyrighted digests for clues 
to the holdings of cases as a means 
of locating cases relating to a par- 
ticular subject and, subject to verifl* 
cation, collect cases citad, and 
classify them under the same" legal 
head, without being guilty of in- 
fringement, if the literary work or 
arrangement of the digests is not ap- 
propriated. West Pub. CJo. V. Bdward 
Thompson Co., 169 Fed. 833 [mod on 
other grounds 176 Fed. 888, 100 CCA 
808]. 

87. Backus v. Gould, 7 How. (u. 
S.) 798. 12 L. ed. 919; Wheaton v 
Peters, 8 Pet. (U. S.) 691, 8 L. ed. 
1056; West Pub. Co. v. Edward 
Thompson Co.. 184 Fed. 749; West 
Pub. Co. V. Edward Thompson Co.. 
176 Fed. 888, 100 CCA 808 [mod 169 
Fed. 833]- Sweet ▼. Benning, 16 C B. 
469. 81 BCL 459. 189 Reprint 838; 
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law Tepiorts does not eover or protect the opinion 
oi the judges, or other parts prepared by the judges, 
bat it does protect the syllabi and statements of 
faet, aiguments of eonnsei. and other like matter 
prepared by the reporter.^ Accordingly it is no 
infringement for the publisher of a series of law 
reports to take and use the opinions of the court, 
syllabi prepared by the court, or other like uncopy- 
rightable matter from a prior copyrighted edition of 
the same reports;^ and this rule applies to subse- 
quent eneyclopsddias, digests, or textbooks**^ But 
in regard to other matters, the subsequent reporter 
most confine himself solely to the original sources 
of information, namely, the opinions of the judges, 
the records, and the arguments of counsel, ^m 
which he must make an independent report of the 
eases; if he does not resort to the original sources, 
bat in lieu thereof takes the information from the 
prior copyrighted reports, it is an infringement.'^ 
The headnotes or sjrllabi paragraphs publided by a 
Bab«eqaent reporter or digester must be inde- 
pendently prepared from the opinion, and it is an 



Hbdfes T. Welsh, 2 Ir. Eq. 266; Sweet 
▼. Snaw. 1 Jur. 917; Butterworth ▼. 
Kelly. 4 T. L. R. 420 (a slnrle copy 
of a reprint of Clark's House of 
Lords Cases Vol. VII >; Butterworth 
▼. Robinson, 6 Ves. Jr. 709, 81 Re- 
print 817. 

ra] ZUnstettliOB of Mpovto la^ 
ffeuged by d U ras S d * *The counsel for 
the defendant also Insisted, that the 
imbllcation by the defendant of a 
bona fide digest of the first, second, 
and fifth volumes of Cowen's Re- 
ports, and second volume of Wenr 
dell's Reports, was not an Infringe- 
ment of the oopyrisht of the plain- 
tiffs to said IxxMcs: it was a bene- 
fit, and not an injury, to those 
books; and prayed the court' so to in- 
struct the jury, that If they found, 
from the evidence In the case, that 
the supplement, or third volume of 
Johnson^* Dlsest, published by the 
said defendant, was a bona fide digest 
of the decisions of the cases con- 
tained In said volumes, and was pub- 
lished bsr the defendant in good 
faith, and not for the purpose of fur- 
Bishinir to the public the matter oon- 
tatned in aald volumes In a cheaper 
form or for a less price than those 
volumes were sold for; and that said 
digest was. In fact a benefit instead 
of an injury to said volumes, and 
would promote the sales thereof; 
that then said publication was no in- 
fringement of the plaintiffs' said 
copyright, and this action could not 
be sustained, and the defendant 
would be entitled to their verdict. 
But the court refused so to Instruct 
the jury; but did charge and instruct 
the Jury, that If the defendant had 
transferred to his said digest any 
part of the matter contained in the 
indexes of said first, second, and fifth 
volumes of Cowen's * Reports, or 
second volume of Wendell's Reports, 
and thus availed himself of the labor 
of others contained in books of which 
the plaintiffs held the copyright, the 
plaintiffs were entitled to their ver- 
dict" Backus V. Gould. 7 How. (U. 
S.) 798, 800. 12 L. ed. 919. 

lb] Glasslfled reprint of c a sss^— 
Where defendant reprinted the facts 
and the Judgments, copying them 
from plaintiff^s work and arranging 
uem alphabetically under appropriate 
heads and It was held that the mere 
fact of their being so analytically 
arranged did not constitute the 
piratical publication a new work, so 
5« to protect its author and publisher 
from the consequences of his unau- 
thoHied Invasion of plalntlfTs copy- 
right The injunction prayed for 
was accordingly granted. Butter- 
worth V. Robinson, 5 Ves. Jr. 709, 81 
Reprint 817. 
^ vuuiueiafti 
i H2. 



iott wmeeesssry see supra 



88. See supra I 124. 

88. Banks v. Manchester, 128 U. 8. 
244, 9 act 86, 82 L. ed. 42S [aff 22 
Fed. 148]; West Pub. Co. v. Lawyers' 
Co-op. Pub. Co., 64 Fed. 860. 25 LRA 
441 [rev on other grounds 79 Fed. 
766. 25 CCA 648, 85 LRA 400]. 

80ii West Pub. Co. v. Lawyers' Co- 
op. Pubu Co., 64 FML 860, 25 LRA 441 
[rev on other grounds 79 Fed. 766, 
26 CCA 648. 85 LRA 400). 

[a] mMgt% «• digest rsports^-'^A 
digest undoubtedly m^y be made 
from the published reports, without 
necessarily subjecting the compiler 
to a charge of piracy; for instance, 
where the party applies the exertion 
and skill of his own brain in extract- 
ing the principle or the substance of 
tha decisions before him, dressing it 
up in his own language, so as to pro- 
duce an original work." Sweet v. 
Benning. 16 a B. 459. 482, 81 BCL 
469, 189 Reprint 888. 

81. CallMThan v. Myers. 128 U. S. 
617. 9 set 177, 82 L. ed. 647; Wheaton 
V. Peters, 8 Pet (U. S.) 691. 8 L. ed. 
1056 [%rp\ Callaghan v. Myers, 128 
U. S. 617, 9 set 177, 82 L. ed. 547; 
Oray v. Russell. 10 F. Cas. No. 6.728. 
1 Story 11] (Wheaton's Supreme 
Court Reports Infringed by Peters' 
Condensed Reports). 

[a] Vhe Issdtng ^mam is Callaghan 
V. Mvera, 128 U. S. 617. 669. 9 SCt 
177, 82 L. ed. 647 [aft 20 Fed. 441. 5 
Fed. 726, 10 Blss. 189, with modifica- 
tions] (where the court said: "We 
concur in the views stated by Judge 
Drummond. in his decision in the 
Circuit Court in regard to volumes 
82 to 88. He says, (10 Bisa 139. 
147:) . . . ITndoubtedly, It was 
competent for an editor to take the 
opinions of the Supreme Court, and 
possibly from the volumes of Mr. 
Freeman, and make an independent 
work; but it is always attended with 
great risk for a person to sit down, 
and, with the copyrighted volume of 
law reports before him, undertake to 
make an independent report of a case. 
It is not difflcult to do this, going 
to the original sources of informa- 
tion, to the decisions of the court 
the briefs of counsel, the records on 
file in the clerk's office, without re- 
gard to the regular volumes of re- 
ports. Any one -who has tried it can 
easily understand the difference be- 
tween the head-notes of two persons, 
equally good lawyers; and equally 
criticiu In the examination of an 
opinion, where they are made up In- 
dependent of each other; and. bear- 
ing in mind this fact, it seems to be 
beyond controversy, that although 
in many, and perhaps most instances, 
there is a very considerable differ- 
ence between the head-notes of de- 
fendants' volumes and those of the 
plalaUffr tha lattar have btan fMsly 



infringement to oopy or parapbrase thoge in tha 
prior report,'' or to use them in any way, direetly 
or indirectly, in order to derive suggestions there- 
from, or for the purpose of saving ^mself labor."* 
He may use the copyrighted matter in the preparsr 
tion of his own work, to verify its aceoracy or to 
detect errors, omissions, or faults;** but in all other 
respects he must investigate for hims^ and do his 
own work.** He cannot exclusively and evasively 
use the* notes already collected and embodied by 
the skill, industry, and expenditure of another.** 
A copyrighted syllabus to a legal opinion may be 
infringed without reproducing ili original language; 
it iii the unfair appropriation of the original com- 
piler's labor that constitutes the offense; identity 
of language will often prove that the offense was 
committed, but it is not the sole proof; and when 
the offense is proved, relief will be afforded, irre- 
spective of any similarity of language.*^ The 
arrangement of reported cases in sequence, their 
paging and distribution into volumes, are not pro- 
tected by copyright, and it is no infringement to 

used in the preparation of the 
former. I conclude, therefore, that 
tha defendants have. In the prepara- 
tion of those volumes, from SS to t% 
inclu.slve. of the Illinois Reports, 
used the volumes of the plaintiff so 
as to interfere with his copyright' "). 
aa. Callaghan v. Myers, 128 U. 8. 
617, 9 SCt 177, S2 Lu ed. 647; Backus 
V. Gould. 7 How. (U. 8.) 798. 18 U ed. 
918; west Pub. Co. v. Bdward 
Thompson Co.. 184 Fed. 749 (where 
the National Reporter System was 
held infringed by the American and 
Bnfflish Encyclopaedia of Law. first 
and second editions, and by the Bn- 
cyclopaedia of Pleading: and Prac- 
tice); West Pub. Co. V. Bdward 
Thompson Co., 176 Fed. 888. 100 CCA 
808 [mod 169 Fed. 838]: West Pub. 
Co. V. Lawyers' Co-op. Pub. Co.. 79 
Fed. 766, 86 CCA 648. 86 LRA 400 
[rev 64 Fed. 860. 86 LRA 400]; Sweet 
V. Bennlnff. 16 C. B. 469, 81 BCL 469. 



189 -Reprint 888. 

[a] IMirssts eosBsOed by 
bsadaotss of reports^— In a snli by 
the piiblishers of a periodical wonc 
called 'The Jurist" against defend- 
ants, for publishlnf in "The Monthly 
Digest" portions of reports of cases 
contained in plaintiff's publication, it 
appeared that the reports alleged to 
have been pirated by defendant con- 
sisted of double reports In each case 
— a detailed report of the facts of 
the oase, with arguments and the 
Judgment of the court, and an ab- 
stract in the shape of what is com- 
monly called a side or marginal note, 
which professed to state the prin- 
ciples of law laid down in the case, 
if any such there were, or a summary 
statement of the facts and the de- 
cision of the court thereon. The 
compiler of "The Monthly Digest" 
had taken the short report or head- 
note verbatim. It was held that this 
constituted a violation of plaintiff's 
copyright. Sweet v. Benning. 16 C. 
B. 469, 81 BCL 469. 139 Reprint 888. 

as. West Pub. Co. V. Lawyers' Co- 
op. Pub. Co., 64 Fed. 860. 25 LRA 441 
[rev on other grounds 79 Fed. 756, 86 
CCA 648. 86 LRA 400]. 

84. West Pub. Co. V. Lawyers' Co- 
op. Pub. Co.. 64 Fed. 360. 26 LRA 441 
(rev on other grounds 79 Fed. 756, 26 
CCA 648. 86 LRA 400]. See also 
supra 8 807. 

80. West Pub. Co. V. Lawyers' Co- 
op. Pub. Co., 79 Fed. 766, 25 CCA 648, 
36 LRA 400 [rev 64 Fed. 360. 25 LRA 
441]. 

as. West Pub. Co. v. Lawyers' Co- 
op. Pub. Co.. 64 Fed. 860. 25 LRA 441 
[rev on other grounds 79 Fed. 766, 26 
CCA 648. 35 LRA 400]. 

87. West Pub. Co. v. Lawyers' Co- 
op. Pub. Co.. 79 Fed. 766. 25 CCA 648, 
86 LRA 400 [rev 64 Fed. 860, 26 LRA 
441]. 
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adopt the same arrangementi paging, and distribu- 
tion into volumes, in another edition of the same 
reports,^ although it may be different where the 
eases are arranged on a plan or classification 
scheme involving the exercise of skill, judgment, 
and intellectual labor.^^ A series of selected cases 
may infringe the original reports.^ 

Statutes and court rules are not, in themselves, 
subject to copyright.^^ Hence it is no infringement 
to copy statutes or court rules even from a copy- 
righted annotated edition of th^n/^ But it is an 
infringement to copy, paraphrase, or unfairly use, 
within the rules applicable to other classes of law 
books and compilations generally,^ the copyright- 
able features of a copyrighted edition of statutes or 
court rules,^ such as annotations added by the com- 
piler.** • 

Citatien tables. It is an infringement to copy 
tables of citations of cases from a copyrighted com- 



pilation instead of independently producing it^ 

[i 311] 2. Maps and Oharta. Since the natural 
objects from which maps ancl charts nuiy be made 
are open to examination and description by all, a 
copyright secured in a work of tliis description 
does not prevent another author from designing 
another map or chart by independent labor of his 
own; but the subsequent compiler may not avail 
himself of the previous work to the extent of copy- 
ing it either in whole or in part; he must resort 
either to independent surveys*^ or to prior works 
which are not protected by copyrurht.^ Otherwise 
he will be guilty of infringement. But the copy- 
right in a map is not infringed unless the work has 
been copied, either in whole or in part.*^ One map 
is not infringed by another simply because the latter 
is arranged substantially on the same plan, es- 
pecially if it does not delineate the same territory." 
Maps and charts not separately copyrighted as saeh, 



88. Bankfl Law Pub. Co. v. Law- 
yers' Co-op. Pub. Co., 169 Fed. 386, 
94 CCA 642, 17 AnnCas 957 [app diem 
228 U. S. 738. 32 SCt 530. 66 L. ed. 
636]. But see Callaghan v. Myers, 
128 U. S. 617. 9 SCt 177, 32 L. ed. S47 
(where sequence emd paging: was 
relied on as a circumstance, in con- 
nection with others, showing copy- 
ing). 

89. Callaghan v. Myers, 128 U. 8. 
617, 9 SCt 177, 32 L. ed. 647; Banks 
Law Pub. Co. V. Lawyers' Co-op. Pub. 
Co., 169 Fed. 386. 94 CCA 642, 17 
AnnCas 957 [app dism 223 U. 8. 738, 

32 SCt 530, 56 L. ed. 636] (per Hazel. 
J., in court below, approved on ap- 
peal). 

"We concur with the conclusions 
of Judge Drummond in regard to 
volumes 39 to 46. He savs, (20 Fed. 
441. 442:) . . . The fact appears 
to be, and indeed it is not a subject 
of controversy, that in arranging the 
order of cases, and In the paging of 
the different volumes, the Freeman 
edition has been followed by the de- 
fendants; but, while this is so, I 
should not feel inclined, merely on 
that account and Independent of 
other matters to give a decree to the 

?ilaintlff, although it Is claimed that 
he arrangement of the cases -and the 
gaging of the volumes are protected 
y a copyright. Undoubtedly, in 
some cases, where are involved labor, 
talent, judgment, the classification 
and disposition of subjects in a book 
entitle it to a copyright. But the 
arrangement of law cases and the 
paging of a book may depend simply 
on the will of the printer, of the re- 

J sorter, or publisher, or the order 
n which the cases have been de- 
cided, or upon other accidental cir- 
cumstances. Here the object on the 
part of the defendants seems to have 
been that there should not be con- 
fusion in the references and exam- 
ination of cases; but the arrange- 
ment of cases and the paging of the 
volumes is a labor inconsiderable in 
Itself, and I regard it, not as an in- 
dependent matter, but In connection 
with other similarities existing be- 
tween the two editions, when I say, 
taking the whole together, the Free- 
man volumes have been used In edit- 
ing and publishing the defendants' 
volumes.' ^' Callaghan v. Myers, 128 
U. S. 617, 661, 9 SCt 177, 32 L. ed. 
647. 

40. Hodges v. Welsh. 2 Ir. Eq. 266; 
fiaunders v. Smith, 8 Myl. & C. 711, 
14 EngCh 711, 40 Reprint 1100 (in- 
volving Smith's Leading Cases, but 
not definitely determining whether it 
was an infringement). 

41. See supra I 135. 

4ft. Howell V. Miller. 91 Fed. 129, 

33 CCA 407. 

[a] Bole av^Ued^— "It was sug- 
gested in argtiment that no one can 
obtain the exclusive right to publish 
the laws of a state in a book pre- 



pared by him. This general proposi- 
tion cannot be doubted. And it may 
also be said that any person desiring 
to publish the statutes of a state 
may use anv copy of such statutes 
to be found in atny printed book, 
whether such book ne the property 
of the state or the property of an in- 
dividual. If Miller had cut from 
Howell's books, delivered to him by 
the state, the general laws of Michi- 
gan as therein printed, and the pages 
so cut out had been used when nls 
compilation was printed, — if this had 
been done, and nothing more, — there 
would have been no ground of com- 
plaint. But It is said that he did 
more than this, and that he appro- 
priated such parts of Howell's books 
as were the result of the latter's 
labor and industry." Howell v. Mil- 
ler. 91 Fed. 129. 137. 33 CCA 407. 

48. See supra this section, and 
supra I 807. 

44. White V. Bender, 186 Fed. 921: 
George T. Bisel Co. v. Welsh, 131 
Fed. 664; Howell v. Miller. 91 Fed. 
129, S3 CCA, 407. See also supra 
\ 135. 

46. Banks v. McDivitt, 2 F. C^s. 
No. 961. 13 Blatehf. 163. 

481 Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co.,. 193 Fed. 991, 113 
CCA 609 [aff 185 Fed. 9411. 

47. Woodman v. Lydiard-Peterson 
Co.. 192 Fed. 67 [aff 204 Fed. 921 
(reh den 205 Fed; 900)]; Black v. 
Henry Q. Allen Co., 42 Fed. 618, 9 
LRA 433; Sanborn Map. etc.. Pub. 
Co. V. Dakin Pub. Co.. 39 Fed. 266: 
S. S. White Dental Co. v. Sibley. 3^ 
Fed. 761; Chapman v. Ferry, 18 Fed. 
539, 9 Sawy. 395; Johnson v. Donald- 
son, 3 Fed. 22, 18 Blatehf. 287; Blunt 
V. Patten, 3 F. Cas. No. 1.680. 2 Paine 
397; Emerson v. Davies, 8 F. Cas. No. 
4.436, 3 Story 768; Farmer v. Calvert 
Lith., etc., Co., 8 F. Cas. No. 4.661, 
1 Flipp. 228: Gray v. Russell. 10 F. 
Cas. No. 6,728, 1 Story 11. 

[a] Oopyiair witb oluuige la scale 
aad oolOTi^^d) Where the subse- 
quent map appears to have been 
substantially copied from the prior 
one, without alteration or revision, 
except in scale and color, there is 
clearly an infringement. Chapman 
V. Ferry, 18 Fed. 539, 9 Sawy. 395. 
(2) The reduction of a chart to a 
smaller scale is not original work; 
it is piracy. Farmer v. Calvert Lith.. 
etc., Co., 8 F. Cas. No. 4,661. 1 Flipp. 
228. 

[bl Alteriiig plain, chart accord- 
lug to llercator's^— (1) In an early 
case, where it apneared that a sea 
chart made as a plain chart had been 
altered according to Meroator's pro- 
jection, and the new chart contained 
corrections of errors in the sound- 
ings and other improvements, it was 
held that there wa^ no infrinfi'eme*»t. 
S«yrft V. Moor«. 1 E«st 361 note. 102 
T>ftT>rint 139 note (wh*»re T-oM M*»n«»- 
field said: "If an erroneous chart 



be made, God forbid it should not be 
corrected even in a small degree, if 
it thereby become more serviceable 
and useful for the purposes to which 
it is applied"). (2) But the au- 
thority of this case has been de- 
stroyed by subsequent criticism and 
decisions which have established the 
rule that oorrectiona, improvements, 
or additions do not avoid infringe- 
ment. See supra { 283. 

[c] Vw% of Biirv^js.— The unau- 
thorised use by a map maker of the 
surveys on which a copyrighted 
map is based is an Infringement of 
the copyright. Blunt v. Patten. 8 F. 
Caa. No. 1.679, 2 Paine' 893; 8 F. CJas. 
No. 1.680, 2 Paine 397. Indirect 
copying see supra | 286. 

[dl QasBtlOB for jury.— Where the 
first and subsequent charts are In all 
respects alike, it la a proper subject 
of inquiry for a Jury whether the 
latter is' a copy of the former, or. if 
there is a slight variance, whether 
that is colorable or not. Blunt v. 
Patten, 3 F. Cas. No. 1,680. 2 Paine 
397. 

48. Woodman v. Lydiard-Peterson 
Co., 192 Fed. 67 [aff 204 Fed. 931 
(reh den 206 Fed. 900)1: Blunt v. 
Patten, 3 F. Cm.n. No. 1,580. 2 Paine 
397. 

40. Woodman v. Lydiard-Peterson 
Co., 192 Fed. 67. 70 raff 204 Fed. 981 
(reh den 206 Fed. 900)]. 

"The defendant itself had a right 
to take from the same sources that 
the complainant sought. It had a 
right itself to make a map whl6h 
would be identical with the com- 
plainant's map and not infringe the 
copyright, but it did not see fit to 
do that. Instead of expending ite 
own time and labor for that purpose 
and making a map which would be 
identical with complainant's map. 
and thus protecting itself, it made 
an exact copy of the complainant's 
map. and thereby saved itself the 
expenditure ^f time and labor which 
the complainant was compelled to 
expend himself in order to make his 
map." Woodman v. Lydiard-Peter- 
son Co.. supra. 

M. Perris v. Hexamer, 99 IT. S. 
674. 25 L. ed. 308; Woodman v. 
Lydiard-Peterson Co., 192 Fed. 67 
Caff 204 Fed. 921 (reh den 205 Fed. 
900)1; Wilkins v. Aikin, 17 Ves. Jr. 
422, 34 Reprint 163; Matthewson v. 
Stockdale, 12 Ves. Jr. 270, 33 Reprint 
103. 

ral OopylBff with omlMdon&p-- 
Where everv part of a map Is cooled 
from a copyrighted map, infringe- 
ment is not avoided because cerUln 
features of the copyrighted map are 
omitted therefrom. Woodman y. 
Lydiard-P«»terson Co.. 192 Pe^- «i 
raft 204 Fed. 921 (reh den 206 Fed. 

Bl. Perris v. Hexamer, 99 U. 8. 
674. 25 L. ed. 808. 
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bnt eopynght«d aa eomponent parts of a eopyrighted 
bool^ may be infringed by separate publication.^ 

[f 312] 8. Lectoree^ Seimona, Addreaaea; Oral 
Ddiveiry. In the United States, by the act of 1909, 
it is made an infringement to deliver in public for 
profit a copyrighted lecture, sermon, address, or 
other similar production." There is no parallel pro- 
vision in any eariier statute, the nearest analogy 
being the performing right previously giyen in the 
ease of d^unatic*^ and musical" compositions. 

In England, under the former Lectures Copyright 
Aet of 1835, merely the unauthorized printing, pub- 
lishing, and sellinff of lectures, delivered but not 
pablished in book form, was prohibited under statu- 
tory penalties and on certain conditions as to 
notice. Under this statute, oral delivery was not 
an infringement.^' But by the Copyright Act of 
1911 oral delivery in public is made an infringe- 
ment of all classes of copyrighted works, whether 
published or unpublished," with one limited excep- 
tion.* 

H 313] 4. Dramatic Woilak-*a. Puhlicatioii 
lad Sale. A copyrighted dramatic work may be 
infringed lij the unauthorized multiplication and 
sale of coines," in which case the question of in- 
fringement is governed by the same rules as those 



applicable to books and other literary works ;^ for 
of course a printed dramatic work is a literary 
work. Under the former statute, novelization was 
not an infringement unless it amounted to a copy,'* 
in which case it was an infringement." A mere 
fragmentary description, or a brief s3niopsis of the 
plot and characters of an opera, is not an infringe- 
ment." 

[$ 314] b. Perfoniaaca and Perfoming Bights." 
Under the statute of Anne, and other early like 
statutes both in the United States and in England, 
while dramatic compositions might be copyrighted 
like any other book 'or literary composition, they 
were protected only to the extent that other booira 
or literary compositions were protected, namely, 
against multiplicatidn and sale of copies. Such 
statutes did not confer an exclusive performing 
right, and therefore a copyright secured under such 
statutes, although on a aramatic work, wis not in- 
fringed by a stage performance of such work." In 
this state of the law, publication and copyright of 
a drama as a book destroyed all exclusive perform- 
ing rights,*' and the only way of preserving such 
perfomung rights was by keeping the drama unpub- 
lished, in which case it was protected bv the com- 
mon law, against any unauthorized use." 



[a] ZIl=ast»ttoa^-"A copyriaht 
Slves the avthor or the publisher the 
txclusive right of multiplylner copies 
•f what he haa written or printed. 
It follows that to infrlnae this right 
a substantial copy of the whole or 
of a material part must be produced. 
It needs no argument to snow that 
the defendant's maps are not copies, 
either in whole or in part, of those 
of the complainanta Thev are ar- 
ranged substantially on the same 
plan, bat those of the defendant rep- 
resent Philadelphia, while those of 
the complainants repreiAent New 
Tork. They are not only not copies 
of each other, but they do not con- 
vey the same information." Ferris 
T. Hexamer, 99 U. 8. 674, 675, 26 L. 
ed. SOS. 

52. See supra JS 278. SOS. 

63. Act March 4, 1909 <35 St. at 
L. 1076 c 820 f 1 (c)>. 

54b See Infra 9 814. 

5Sb See infra i 821. 

6e. Lectures Copyright Act, 1885 
(6 & 6 Wm. IV c 65). 

[a] *Th» act has faUsa Into «ii- 
ttM deanstnde, partly, no doubt, on 
account of this somewhat trouble- 
some stipulation as to notice^ but 
principally because a lecturer has. in 
fact lull protection at common law." 
MacGillivray Copyright p 68 (writ- 
ing in 1902). 

67. Walter ▼. Lane, [1900] A. C. 
539; Caird v. Sime; 12 App. Cas. 826; 
8 Halsbury L. Eng. p 150. 

58. Coplnger Copyright (6th ed) 
p 168. See also supra § 802. 

[a] WorUdoiui of Bagllsh stat- 
vte^— (1) *'For the purposes of this 
Act, 'copyright' means the sole right 
• . . to perform, or in the case of 
a lecture to deliver, the work or any 
substantial part thereof in public." 
1 & 8 Geo. V c 46 9 1 (2). (2) 
"Terformance' means any acoustic 
representation of a work. . . . 
"DeliTery/ in relation to a lecture, in- 
cludes delivery by means of any me- 
chanical instrument. . . . 'Lec- 
ture' includes address, speech, and 
sermon.* 1 ft 2 Geo. V c 46 § 85. 

60. See supra S 802 (where the 
statutory exception is quoted). 
„«. Palmer v. De Witt. 82 N. Y. 
Super. 680, 40 HowPr 298 [aff 47 N. 
T. 588, T AmR 480]. 

,61. See supra | 297 et seq. See 
also infra I 818. 

, W. Fitch V. Toung, 280 Fi^d. 748 
[aff 289 Fed. 1021. 162 CCA ^64]. 
^ M Bole applied— "The plaintiff 
6MIM to sappoee that the oompeser 



of a play gains under the statute iu>t 
only copyright and play right, but 
also the right to novelise it, analo- 

Sous to the right to dramatise given 
y R. S. I 4962. It is true that the 
right to novelise is created by sec- 
tion 1 (b) of Copyright Act of 1909 
(Act March 4, 1909, c. 820. 86 Stat 
1075 [Comp. St 1918. 9 9617]). and 
it is ouite possible that an assign- 
ment like that at bar would to-day 
convey that right to Clyde Fitch. 
The right to novelise did not. how- 
ever, exist before the Copyright Act 
of 1909, and the only basis for suit 
against a story as piracy which 
could arise under this copyright 
would be by virtue of the exclusive 
right to 'cop3^ granted by section 
4952 of the Revised Statutes, a right 
which the MacMlllan Company, the 
owner of the copyright, alone has 
the right to Invoke. Any right to 
novelise the play in such form as 
does not result in a 'copy* is a right 
in the public domain, and would in- 
here In the first novelizer, whether 
he were Clyde Fitch or another; any 
right so to change the play that a 
court would still consider it a 'copy' 
of the play is within the exclusive 
control of the MacMlllan Company." 
Fitch V. Toung, 280 Fed. 748. 745 [afiC 
239 Fed. 1021, 162 CCA 6641. 



Hervieu v. J. S. Ogiivie Pub. 
Co.. 169 Fed. 978. 

04. Ricordi V. Mason, 210 Fed. 
277. 127 CCA 125 [aff 201 Fed. 184]; 
Ricordi V. Mason. zOl Fed. 182. 

ral &nle applied — (1) A booklet 
entitled "Opera Stories," consisting 
of mere fragmentary statements of 
the story and characters of the 
operas, taken from descriptions 
other than the librettos, .was not an 
infringement of the copyrights on 
the librettos. Ricordi v. Mason, 201 
Fed. 182 (where the court said: "I 
am unable to perceive how such an 
indeterminate statement infringes 
the copyright of the opera. It does 
not use the author's language, It 
does not appropriate his ideas and it 
does not reproduce his characters. 
Indeed, it appears from the deifend- 
ants' affidavits that the author of the 
'story* did not prepare It from the 
copyrighted opera but from a de- 
scription thereof found in a news- 
paper. It gives just enough infor- 
mation to put the reader upon in- 
quiry, precisely as the syllabus of a 
law report, the review of a book or 
the description of a paintlnfr Induces 
the reader to examine further"). 
(2) ^'Of ^urse, if the defendant's 



stories consisted of mere modifica- 
tions of the copyrighted works, or 
abridgments thereof, reproducing 
portions of the dialogue, words, or 
phrases, the scenes, and characters, 
a difTerent question would be pre- 
sented." Ricordi V. Mason, 201 Fed. 
184. 185 [aff 210 Fed. 277, 127 CCA 
1261. 

6B» Oominoa-law rlglits Im dr*- 
matto wovks see supra $16. 

Pramatliation aad perf omaaoe •• 
taftliigeinMit of Uteiavy oopyrlglit 
see supra | 802. 

What eoastttates dramatis trosk 
see supra 6 108. 

6e. Ferris v. Frohman, 228 U. 8. 
424, 32 set 268, 66 L. ed. 492; Palmer 
V. De Witt, 32 N. Y. Super. 580, 40 
HowPr 293 [aff 47 N. T. 632, 7 AmR 
480]; Murray v. Elliston, 6 B. & Aid. 
657, 7 ECL 368, 106 Reprint 1381. 9 
ERC 868 (where the tragedy, Marino 
Faliero, Doge of Venice, by Lord 
Byron, had been published and sold; 
defendant performed an abridged 
version of it, and this was held not 
an infringement); Coleman v. Wa- 
then, 5 T. R. 245, 101 Reprint 187. 

"In the early cases of Coleman v. 
Wathen, 6 T. R. 245, 101 Reprint 137, 
and Murray v. Bjlliston, 5 B. & Aid. 
657, 7 BCL 667. 106 Reprint 1331 
(which establisheu that the represen- 
tation in public of a drama previous- 
ly printea and published was not an 
infringement or the author's copy- 
right), the point raised in the pres- 
ent action could hardly have arisen, 
for they were decided at a time when 
the statutes in force conferred only 
the exclusive right pf printing. It Is 
unlikely that any copies (other than 
manuscripts) were used for the pur- 
pose of the representation of the 
plavs which were the subject of those 
actions; and such manuscript copies 
would not have been infringements 
of the author's rights." Warns v. 
Seebohm, 89 c:h. D. 73. 81. 

67. The Mikado, etc., Case, 26 
Fed. 183, 28 Blatchf. 347; Murray v. 
Elliston, 6 B. & Aid. 667, 7 ECL 368, 
106 Reprint 1331, 9 ERC 868. 

[a] Before 8*4 Wbl XT o 15, a 
proprietor of the copyright of a trag- 
edy which had been printed and pub- 
lished for sale could not maintain an 
action against the manager of a thea- 
ter for publicly acting and represent- 
ing such tragedv in an abrid?ed 
form for profit. Murray v. Elliston. 
5 B. & Aid. 657. 7 EOL 358. 106 Re- 
print 1881, 9 ERC 868. 

68. Frohman v. Ferris, 238 HI. 
480, 87 NB 887, 188 AmSR 186, 48 
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In th0 United States dramatic oompositions were 

first specifically mentioned in the statute as the 
subject of copyright in the year 1856. In that year, 
by supplemental act, it was provided that any copy- 
right thereafter granted for ''any dramatic com- 
position, designed or suited for public representa- 
tion," £^all be deemed and taken to confer, ''along 
with the sole right to print and publish the said 
composition, the sole right also to act, perform, 
or represent the same, or cause it to be acted, per- 
formed, or represented, on any stage or public place 
during the whole period for which the copyright is 
obtained," and a remedy for violation of such right 
was provided.^ This statute remained the law 
until the Revision of 1870 which provided, in addi- 
tion to the usual grant of exclusive right to multi- 
ply and vend copies, that the copyright proprietor 
should have the sole liberty, "in the case of a dra- 
matic composition, of publicly performing or repre- 
senting it, or causing it to be performed or repre- 
sented by others. "^^ There was no further change 
in the statute on this subject until the act of 1909 
which is the present law. This act, in addition 
to the sole right to print, publish, copy, and vend, 
common to all classes of copyrighted works, contains 
the following broad g^nt of exclusive right, 
namely: "To perform or represent the copyrighted 
work publicly if it be a drama or, if it be a dra- 
matic work and not reproduced in copies for sale, 
to vend any manuscript or any record whatsoever 
thereof; to make or procure the making of any 



transcription or record thereof by or from which, 
in whole or in part, it may in any manner or by 
any method be exhibited, performed, represented, 
produced, or reproduced; and to exhibit, perfom, 
represent, produce, or reproduce it in any manner 
or by any method whatsoever. " ^^ 

In "Rngland the exclusive right to perform dra- 
matic compositions at a place of dramatic enter- 
tainment was given by the Dramatic Copyright Aot 
of 1833^' and the Copyright Act of 1842.^ These 
statutes were repealed by the Copyright Act of 1911 
by which the sole right to publicly perform all 
classes of copyrighted works is coxif erred by the 
copyright.^* 

[i 315] c Place and Nature of Perfoxmance. 
Under both the United States and the English 
statutes it is only a public performance, that is, 
a performance in a place to which the public is 
admitted, that will constitute an infringement." It 
is not necessary that the performance shall be foi 
profit, or that an admission fee be charged,^ 
although the fact of charging or not charging may 
have a bearing in the determination of whether 
the p^ormance was public or private.^ 

[( 316] d. Scenery and Oostomea. A public 
representation will be none the less an infringement 
by reason of the absence of scenery and appcopriate 
costumes.^® 

[( 317] e. Mechanical Devices; Moving Pictnrei. 
Under the broad terms of the present statute, the 
unauthorized public performance of a dramatic 



LRAN3 689 Jaff 228 U. 8. 424. 82 SCt 
268p 56 L. ed. 4921; Murray v. Ellis- 
ton, 5 B. & Aid. 667. 669, 7 ECL 868. 
106 Reprint 1881. 9 ERC 868 (where 
the oourt said: "The caae of Mack- 
lin V. Richardaon, Ambl. 694. 27 Re- 
print 451. 7 ERC 66. was very dif- 
ferent. There the farce of Love-a- 
la-Mode had never been published, 
and the defendant having employed 
a short-hand writer to take it from 
the mouths of the actors, published 
it. and it was held that he could not 
do so'*). See also supra I 15. 

m. Act Aug:. 18. 1866- (11 St. at 
L. 188): Palmer ▼. be Witt. 82 N. T. 
Super. 530, 40 HowPr 298 [aff 47 N. 
Y. 532. 7 AmR 480]. 

[a] Oonatraotioa of statutoi^— The 
Act of Aue. 18. 1866 (11 St at L. 138 
c 169), related only to dramatic com- 

gositlons for which copyright had 
een obtained in this country, and its 
object was to secure to the author 
of a copyrighted play the sole right 
to its performance after it had been 
printed, that is, *after publication. 
The same is true of the provisions 
of the Oipyright Act of July 8. 1870, 
and of the Act of March 8. 1891. 
Ferris v. Frohman, 228 U. S. 424. 82 
SCt 268. 56 L. ed. 492. 

70. Act July 8. 1870 (16 St. at L. 
198 c 230 i 86): Rev. St. S 4952; Act 
March 3. 1891 (26 St. at L. 1106 c 565 
II); Act March 8, 1905 (83 St. at L. 
1000); Harper v. Kalem Co.. 169 Fed. 
61. 94 CCA 429 [afC 222 U.S. 55, 32 SCt 
20. 66 L. ed. 92. AnnC:asl913A 1285]. 

71. Act March 4. 1909 (35 St. at 
Li. 1076 c 820 8 1 (d)); Green v. 
Luby, 177 Fed. 287. 

72. Dramatic Copyright Act. 1833 
(3 & 4 Wm. IV c 16); Tate v. Full- 
brook, [1908] 1 K. B. 821. 2 BRC 93, 
14 AnnCas 428. 

73. St 5 & 6 Vict, c 45 f 20. 

[a] rozmev Bxltlaii rt atate s ooa- 
■tmed^-^"Performing right was not 
within the provisions of 8 Anne, 
c. 19. which gave to authors the sole 
liberty of print! nar their books. Cole- 
man v. Wathen, 6 T. R. 246, 101 Re- 
print 137. The act of 1888. known 
as 'Bulwer-Lytton's act*, conferred 
statutory playright in perpetuity 
throughout the British dominions, in 



the case of dramatic pieces not 
printed and published; and for a 
stated term, if printed and published. 
3 & 4 Wm. IV. o. 16. By $ 20 of 
the Copyright Act of 1842 6 & 6 Vict, 
c. 45, it was provided that the sole 
liberty of representing any dramatic 
piece should be the property of the 
author and his assigms for the term 
therein specified for the duration of 
copyright in books. The section con- 
tinued: 'and the Provisions herein- 
before enacted in respect of the 
Property of such Copyright, and of 
registering the same, shall apply to 
the Liberty of representing or per- 
forming any Dramatic Piece or 
Musical Composition, as if the same 
were herein expressly reSnacted and 
applied thereto, save and except that 
the first public Representation or 
Performance of any Dramatic Piece 
or Musical Composition shall be 
deemed equivalent, in the Construc- 
tion of this Act. to the first Pub- 
lication of any Book.' Mr. Scrutton. 
In his work on copyright <4th ed., 
p. 77). states that it is 'probable, 
though there is no express decision 
to that effect that the court, fol- 
lowing Donaldson v. Beckett, 2 Bro. 
P. C. 129, 1 Reprint 837, would hold 
the common-law right destroyed by 
the statutory provisions after first 

Serformance in public* C:k>mpare 
facGlllivray on (copyright, pp. 122, 
127, 128. And It may be assumed, in 
this case, that after the play had been 
performed' the right of the owners to 
protection against its unauthorised 
production in England was only that 
^ven by the statutes." Ferris v. 
Frohman, 223 U. S. 424. 432. 82 SCt 
263. 56 l4. ed. 492. 

74* St. 1 & 2 Geo. V c 46 8 1 (2>. 
7ft. Russell V. Smith. 12 Q. B. 217. 
64 BCTLi 217. 116 Reprint 849: Duck 
V. Bates. 18 Q. B. D. 843: Wall v. 
Taylor. 11 Q. B. D. 102 faff 9 Q. B. 
D. 727j; Russell v. Briant. 8 C. B. 
836. 66 BCLi 886. 137 P<*oriTit 7^7; 
TiOe V. Simpson. 8 C. B. 871. 54 ECL 
871. 136 Reorint 849. 

fal Wbat is pnhUc performance. 
— (1) "It must be a question of fact 
in each rase whether the nature of 
the representation given makes it 



public or leaves it domestic. A place 
may be a place of dramatic enter- 
tainment for the time, although it 
is so used only once, and although 
no payment is taken." Duck t. 
Bates. 68 Lm J. Q. B. 888. 842. (2) A 
performanoe in a hospital room for 
the entertainment of the hospital at- 
tendants who were admitted free of 
charge is not an entertainment in a 

Elace of public entertainmeBt, and 
ence was n.ot an infringement 
Duck V. Bates. 18 Q. B. D. 848 (dism 
app 12 Q. B. D. 79]. (8) "The use 
for the time in question, and not for 
a former time, is the essential fact 
As a regular theatre may be a lec- 
ture room, dining room, ball room 
and concert room on successive daya 
so a room used ordinarily for either 
of those purposes would become for 
The time being a theatre." Per Den- 
man, C. J., in Russell v. Smith. 12 
Q. B. 217. 237. 64 ECL 217. 116 Re- 
print 849. (4) Defendants, who were 
E reducers of cinematograph fllma 
ad a room at their place of busi- 
ness fitted up with a cinematograph 
apparatus, and they issued advertise- 
ments Inviting tl\e public to see flimfl 
showing certain scenes of a play 
which plaintifTs alleged to be an in- 
fringement of their rights. The 
room where the films were shown on 
the cinematograph was not a place 
"of dramatic entertainment" within 
the meaning of § 2 of the Dramatic 
Copvright Act 1838, inasmuch as the 
PttDlic were merely Invited with the 
object of getting them to purchase 
the films. Glenville v. Selig Poly- 
scope Co., 27 T. Lf. R. 554 <per Chan- 
nell, jr.). 

70. Herbert v. Shanley Co., 829 
Fed. 840. 148 (X;A 460 [aff 288 Fe^ 
844. and rev on other grounds 841 
U. S. 591. 37 SCt 2821 (holding that 
it is otherwise as to musical coi|^' 
positions) : Duck v. Bates. IS Q. B. D. 
P43: Wall V. Taylor, 11 Q. B. D. 168: 
Russell V. Smith, 12 Q. R 217, «4 
ECL. 217. 116 Reorint 849; Lee v. 
Simpson. 8 C. B. 871. 64 ECL 871. lU 
Renrint 349. 

77. See cases supra notes 76. 76. 

78. Russell T. Smith, 12 Q. R 217. 
64 ECL. 217. 116 Reprint 849. 



Fer latMr mums, d^reloptnaatg and ehaatfea in the law see cumulative Annotations, same title* page and note nuinbtf> 



§§ 317^18] 



COPYBIOHT AND UTEBABY PBOPEBTY 



[18 C. J.] U46 



woric by means of mechanical devices such as the 
phonograph and the moving picture machine is nn- 
qnestionably an infringement.^ Even under the 
prior statutei the public exhibition of moving 
pietnres of the incidents of a copyrighted work 
eoDStituted an infringement of the owner's dramatic 
rights.*' A motion picture 'photoplay based on a 
novel does not infringe a prior dramatization of the 
novel, if independently produced.*^ In England, 
under the present statute, performance includes any 
aeoostie representation and any visual representa* 
turn of any dramatic action in a wori: made by 
means of any mechanical instrument.'' 

[\ 318] f. Necessity and Suffldency of TaUng 
or Oopiing to Ckmstitiite Infringement. Dramatic 
tiompofiitions are the most valuable of all literary 
works, and for that reason are entitled to a great 



measure of protection.*" The unauthorized perf oral- 
ance of a single scene in a copyri^ted play may 
constitute an infringement.** As in the case of 
copyright in books or other literary worin, the part 
taken must be material, and there must be a sub- 
stantial identity, pro tanto, with the original com- 
position in order to constitute piracy,*^ and that 
identity must be due to copying, and not to mere 
coincidence such as may exist even in the case of 
works independently produced.** Where the two 
productions produced the impression on spectators 
that they were substantially the same, one will be 
held to be a colorable imitation of the other.*^ But 
a substantial similarity, founded on coincidence, or 
the use of old or stock situations, or common 
sources, and not the result of piracy, direct or in- 
direct, is insufficient to establish infringement;** 



m let liareb 4. 190S (S6 U. 8. 
8t at U 1075 c S20 I 1 (d) (quoted 
fapra | tl4>; Klein y. Beach. 282 
Fed. 240 (aff 289 Fed. 108. 151 CCA 
Itt]; Bteveneon v. Fox. 226 Fed. 990; 
Photo Dnma Motion Picture Co. ▼. 
Sodal UpUft Film Corp.. 213 Fed. 
174 [Iff 220 Wed. 448. 137 CCA 42J. 
Bee Also Act Jlus. 24. 1912 (87 U. S. 
St At L. 488>. amendins Apt March 
4, lt09 (85 XT. 8. St at !•. 1075 
e 110 I 26 (b^) (where, in providing 
reoMdiee for infrinsentent, the stat- 
ute epeaka of the infringement of 
"% copyrighted dramatic or dra- 
DAtlco-muslcail work by a maker of 
notion plctuB^s," etcj. 

80i Ealem Co. Y. Harper, 222 U. 
& SS. 82 set 30. 66 L.. ed. 92. AnnCaa 
IIIIA 1386 [aff 169 Fed. 61. 94 CCA 
ili); Klein v. Beach. 288 Fed. 240 
[Aff 289 Fed. 108. 161 CCA 282]: Lon- 
aoD T. Biograph Co., 281 Fed. 096. 
HS CCA 682; U. B. Motion Picture 
PaUntB Co.. 226 Fed. 800; Photo 
Dnnia Motion Picture Co. v. Social 
Uplift Film Corp.. 213 Fed. 874 [aff 
220 Fed. 448. 187 CCA 421; Karno v. 
Putlie Frdres. Ltd.. 100 Lu T. Rep. 
N. 8. 260. See Frohman v. Fitcn. 
1S4 App. Dlv. 281. 149 NTS 633 
(same rule applied to common-law 
dTAmatic rights). 

"It indeed, it could be shown that 
In the present case there are words 
GADAble of being printed and pub- 
Uebed as a literary piece, then I 
think It might be held that the cine- 
natographlc reproduction is a repre- 
wntation of a. substantial part of the 
▼hole piece, though, of course, no 
vords are reproduced.*' Kamo v. 
Pathe Frftres. 99 L. T. Rep. K. S. 114. 
US [aff 100 JU T. Rep. N. S. 260] 
(per Jelf. J.). 

[a) BeaMm for mle^— "It has been 
lettled by the decisions, under the 
eATlier copyright laws, that the 
copyright of a dramatisation covered 
A photo-play presentation of the 
nine subject. This was based upon 
the reception of, what every ob- 
terrer experiences, the similitude, if 
not identity, of the impressions re- 
ceived from seeing a photo-play and 
nt)in the same play acted out by 
actors livinc and moving before his 
•yea" u. S. V. Motion Picture Pat- 
ents (Jo.. 2*t6 Fed. 800. 808. 

[b] <Vsvtt piotnns or even eta- 
uonary tableaux vlvants would not. 
1 think, infringe the right of sole 
representation, but. as the cinemato- 
itph shows the figures moving, Just 
M the living persons, I think this 
foproduction would be held to be 
vithln the language as well as 
within the mischief of the Act." 
Karno v. Path« Fr^res. 99 L. T. Rep. 
N. & 114. 119 lapp dism 100 L.. T. Rep. 
N. S. 260] (per Jelf, J.). See also 
S^lem V. Harper, 222 U. 8. 65. 82 
set 30. 66 L. ed. 92. AnnCasl9l3A 
1285 (where the same distinction Is 
■vggested and assumed for purpose 
•'the (decision). 

, n. Klein V. Beach. 282 Fed. 240 
[aff 239 Fed. 108. 161 CCA 2821; 
gNeiii V. o«»nera1 Film Co., 171 App. 
DlT. 8I4» 167 NTS 1(«« (evidence 



held to show that the pictures were 
based on the dramatisation, and not 
on the novel). 

82. St. 1 ft 2 Oeo. y c 46 f 86 (1). 

83. Chappell v. Fields. 210 Fed. 
864. 127 CCA 448; Shook v. Rankin. 
21 F. Cas. No. 12.806 (per Nelson. J.). 

84. Chappell v. Fields, 210 Fed. 
864. 127 CCA 448; Bradv v. Daly, 88 
Fe<l. 1007. 28 C^CA 268 [aff 176. t7. 8. 
148. 20 set 62. 44 U ed. 1091; Daly 
V. Webster, 66 Fed. 488. 4 CCA 10 
[app dism 168 U. S. 166. 16 SCt 961. 
41 L. ed. Ill]; Savage v. Singer. 24 
Pa. Dist. 482. 488 (trial scene from 
"Madame X** held infringement of 
common-law dramatic rights). 

86. Hoffman ▼. Lie Traunik, 209 Fed. 
876; Eisfeldt v. Campbell. 171 Fed. 
694; Maxwell ▼. Goodwin. 93 Fed. 
665: Brady v. Daly, 88 Fed. 1007. 28 
CCk 268 [aff 176 <J. S. 148. 20 8C?t 
62. 44 Li. ed. 1091; Daly v. Webster, 
66 Fed. 488. 4 CCA 10; Ooldmark v. 
Kreling, 86 Fed. 661. 18 Sawy. 310; 
Blum V. Spear, 80 Fed. 629; Thomas 
V. Lennon, 14 Fed. 849; Boudcault 
V. Wood. 8 F. C!as. No. 1.698. 2 Blss. 
34; Daly v. Palmer. 6 F. Ois. No. 
3.^62. 6 Blatchf. 266; Jollie ▼. 
Jaques. 13 F. Cas. No. 7,437. 1 
Blatchf. 418; Martinetti ▼. Magulre» 
16 F. <>is. No. 9.173, 1 Abb. 366. 
Deady 216: Shook v. Rankin. 21 F. 
Cas. No. 12,804, 6 Blss. 477; Palmer 
V. De Witt. 47 N. Y. 632. 7 AmR 480; 
Chatter ton v. Cave, 8 App. Cas. 483; 
Boosey v. Falrlle, 7 Ch. D. 301; C^hat- 
terton v. Cave, L. R 10 C. P. 672 
[aff 2 C. P. D. 42 (aff 8 App. Caa. 
483)1; Planche v. Braham. 4 Bing. 
N. Cfas. 17, 33 BCL. 674. 182 Reprint 
696, 8 C. ft P. 68. 84 ECI^ 614: Reade 
V. Conquest, 11 C. B. N. S. 479. 108 
"BCL 479, 142 Reprint 888; Reade v. 
Lacy. 1 Johns. & H. 624, 70 Reprint 
868; Schlesinger v. Tumc^r. 63 L. T. 
Rep. N. S. 764; Beere v. Ellis, 6 T. L. 
R. 880. 

[a] XnsffBlfloaat part«— A repre- 
sentation ox part of a dramatic piece, 
if confined to some comparatively in- 
significant part of it, is not an in- 
fringement of the copyright in such 
piece. Chatterton v. (^ve, j App. 
C^as. 488; Hanfstaengl v. Empire Pal- 
ace. [1894] 8 Ch. 109. 128 (per Lind- 
ley, L. J.). 

[b] lloiLOlog««^— "But here the de- 
fendants have not copied substanti- 
ally the plan, arrangement, or com- 
bination of materials found in com- 
plainant's monologues or in any one 
of them. Conceding literary or artis- 
tic merit in the complainant's mono- 
logues growing out of some original 
matter combined with old matter in 
a new and an original plan, arrange- 
ment, or combination, the defendants 
do not infringe, not having used 
that plan, arrangement, or combi- 
nation, unless they have abstracted 
and used some of the comnlainant's 
new matter and so much of it as to 
authorise the finding that there hns 
been a copving or a taking." Hoff- 
man V. Le Traunik. 209 Fed. 376. 879. 

88. Dam v. Kirk la Shelle Cn.. 176 
F^d. 902. 99 CCA 892. 41 LRANS 
1002, 90 AnnCM 1171; BQbbf-M^nlU 



(3o. T. Equitable Motion Pictures 
Corp., 232 Fed. 791: Robl v. Palace 
Theatre. Lftd., 28 T. L. R. 69. See 
also supra 9 278. 

"It is undoubtedly true, as claimed 
by the defendant, that an author 
cannot by a suggestion obtain ex- 
clusive control of a field of thought 
upon a particular subject If the 
playwright in this case without the 
use of the story, and working inde- 
pendently, had constructed a play 
embracing its central idea. It may 
well be that he would not have in* 
fringed the copyright of the story." 
Dam V. Kirk la Sh»lle Co.. 176 Fed. 
902. 907. 99 (X?A 892. 41 L.RANS 
1002, 20 AnnC^as 1178 [quot Bobbs- 
Merrill Co. ▼. EquitAble Motion Pic* 
tures Corp.. 232 Fed. 791. 796]. 

0fm Daly V. Palmer, 6 F. Cas. No. 
8.662. 6 Blatchf. 266. 86 HowPr (N. 
Y.) 206; Martinetti v. Maguire. 16 
F. Cas. No. 9,173; Tate v. B*ullbrook, 
[19081 1 K. B. 821. 2 BRC 98. 14 Ann 

ral ttatataB«UlldSttlltr<^Def end- 
ant Is chargeable with infringement 
of a dramatic composition, if the 
appropriated series of events, when 
represented on the stage, although 
performed by new and different char- 
acters using different language, is 
recognised by the spectator through 
the medium of the senses as con- 
veying substantially the same im- 
pressions to. and exciting the same 
emotions in, the mind, in the same 
sequence or order as the original. 
Daly V. Palmer. 6 F. Cas. No. 8,662. 
6 Blatchf. 866. 

88. Bichel v. Mardn. 241 Fed. 404 
r'Cheating Cheaters" held not an in- 
fringement of "Wedding Presents"); 
Stevenson v. Harris. 288 Fed. 432; 
Bobbs-Merrill Co. v. Equitable Mo- 
tion Pictures Corp.. 232 Fed. 791; 
London v. Biograph Co.. 231 Fed. 696. 
146 CCA 682; Bachman v. Belasco, 
224 Fed. 817, 140 CCA 268 [aff. 224 
Fed. 816]; Vernon v. Shubert. 220 
Fed. 694; Photo Drama Motion Pic- 
ture Co. V. Social Uplift Film Corp., 
213 Fed. 374 [aff 220 Fed. 448. 137 
CCA 42]; Hoffman v. Lie Traunlk, 
209 Fed. 876: Dam v. Kirk la Shelle 
Co., 175 Fed. 902. 99 CCA 892, 41 
LRANS 1002, 20 AnnCas 1178 [aff 
166 Fed. 6891; Eisfeldt v. Campbell, 
171 Fed. 694; Maxwell v. Goodwin, 
98 Fed. 666: Reed v. Carusl, 20 F. 
Cas. No. 11.642, Taney 72: Reichardt 
V. Sapte, [1893] 2 Q. B. 808; CorelU 
V. Gray, 30 T. L. R. 116; Robl v. 
Palace Theatre. Ltd., 28 T. L. R. 69. 

[a] ApplioatloiL of xinls.— A copy* 
right of a story is not infringed by 
a moving picture play, where the 
common plot was old and the embel- 
lishments which added literary value 
to the story were not reproduced in 
the play. London v. Biograph Co., 
231 Fed. 696. 698. 146 CCA 682 
(where the court said: '*Of course 
in transferring the action of this 
story, centuries old, to modem 
times, the criminals will not be 
Orientals, but hlghwavmen or bur- 
glars; their home will not be in a 
^▼6 or fer taut til a wood» \mt in l^ 
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nor is the taking of a general idea or scheme 
soificient,^ The common stocK of dramatic ideas 
cannot be exclusively appropriated by anyone.^ 
Originality in dealing with incidents familiar in 
life or fiction lies in the association and grouping of 
those inoideuits in such a manner that the work 
under consideration presents a new conception or 
a novel arrangement of events.^^ The copyright 
protects this element of originality, and it is an 
infringement to appropriate a novel combination of 

rented room in a modern building; 
their surrounding's will be squalid, 
not comprising: a separate kitchen; 
they will perpetrate their crimes 
according to modem methods; if 
they are to be given poison, it will 
presumably be conveyed in meat or 
bread, coffee or whiskey. Resem- 
blance between the story and the 
play in such minor incidents are 
unimportant: not a sinjgrle one of 
them is in dramatic, exciting, or at- 
tractive as was the railroad scene 
in Under the Gaslight The copy- 
right cannot protect the fundamental 
{>lot; which was common property 
ong before the story was written; 
it will protect the embellishments 
with which the author added ele- 
ments of literary value to the old 
Slot, but it will not operate to pro- 
ibit the presentation by some one 
else of the same old plot without the 
particular embellishments"). 

jMmilMltieg av evldMioe of is- 
fiisigeaieat see infra S 426. 

88. Eichel v. Marcin. 241 Fed. 404; 
Nixon V. Doran, 168 Fed. 675; 
Barnes v. Miner, 122 Fed. 480; Chat- 
terton v. Cave, 8 App. Cas. 483. See 
also supra § 267. 

[a] ZUiutratloiui of Bonlafklaglag 
use of ideas. — (1) "An idea may be 
taken from a drama and used in 
forming another without the repre- 
sentation of the second being a rep- 
resentation of any part of the first. 
For example: — I have no doubt that 
Sheridan, in composing 'The Critic,' 
took the idea from 'The Rehearsal,' 
but I think it would be an abuse of 
language to say that those who rep- 
resent *The critic,' represent 'The 
Rehearsal,' or any part thereof; and 
if it were left to me to find the fact, 
I should, without hesitation, find that 
they did not." Chatterton v. Cave, 
8 App. Cas. 483, 501 [quot ElchPl v. 
Marcin. 241 Fed. 404, 411]. (2) A 
stage performance consisting of the 
singing of well known songs by a 
woman dressed to personate other 



old or stock incidents and sitnations,^ or to take 
elements of literary or dramatic value with which an 
author has dressed up an old plot.^ An indirect as 
well as a direct taking constitutes an infringement.*' 
But a drama founded on a novel whose copyright 
has expired, or made under a license, is not in- 
fringed by another dri^na founded on the same 
novel, provided the first dramatization is not used 
in making the second.*^ While mechanical contri- 
vances used in producing stage effects are net pro- 



singers, prefaced by a short dia- 
logue having no reference to such 
performance, and with a kinetoscope 
exhibition during intervals when the 
performer is changing costumes in 
which she is shown while making 
such changes by means of moving 
pictures previously taken photo- 
graphically on a film, although con- 
ceded to be subject to copyright, is 
not infringed by a performance in 
which the performer is a man, and 
neither the same dialogue, costumes, 
songs, nor pictures are used, ana 
where the only similarity is in the 
general plan of the entertainment, 
and the representation by pictures 
of the rapid changing of clothes by 
a person, neither of which can be 

£rotected by copyright. Barnes v. 
liner, 122 Fed. 480. (8) "It is, in- 
deed, a very troublesome question 
whether the MacMillan Company 
could succeed as owner of the copy- 
Tight in holding the defendant for 
Sublishing a copy of the play. I 
ave not the least doubt tnat the 
story was a cheap and vulgar plagiar- 
ism. The parallelism is so complete 
and minute as to admit of not the 
slightest doubt that it was slavishly 
pirated in plot and characters; but 
it has never been very satisfactorily 
established, and probably never can 
be, at what point a plagiarism cases 
to copy the expresnion of an Au- 
thor's Ideas, and steals only the ideas 



themselves.'* Fitch v. Toung, 280 
Fed. 748. 746 [afC 239 Fed. 1021, 152 
CCA 664]. 

90. Robl V. Palace Theatre, Ltd.. 
28 T. Li. R. 69. 

91. Stevenson y. Harris, 288 Fed. 
432. 436. 

"Of necessity, certain kinds of in- 
cidents must be found in many books 
and plays, and originality, when 
dealing with incidents familiar in 
life or fiction, lies in the association 
and grouping of those incidents in 
such a manner that the work un- 
der consideration presents a new 
conception or a novel arrangement 
of events. It will never do to hold 
that, because an incident here or there 
is used in the later production which 
was used in another relation and 
situation in the former copyrighted 
book 01* play, therefore the later 
production infringes the copyright 
of the former." Stevenson v. Harris, 
supra. 

93. Stevenson v. Harris, 238 Fed. 
432; Eisfeldt v. Campbell. 171 Fed. 
694; Corelli ▼. Gray. 30 T. L. R. 
116. 

[a] Oombliiattoii of stock laol- 
da&tsw— (1) *'The learned Judge, in 
a clear and exhaus.tive Judgment, 
had dealt with six incidents which 
were to be found in the sketch and 
also in 'Temporal Power.' and said 
that not only were they to be found 
in both works, but that there were 
most remarkable similarities or iden- 
tities of language between the two 
documents. After going through 
these matters in detail the learned 
Judge had said that there was noth- 
ing very striking or original in 
either the novel or the sketch. He 
added: 'But the combination of these 
ordinary materials may nevertheless 
be original, and when such a com- 
bination has arrived at a certain 
degree of complexity it becomes 
practically impossible that it should 
have been arrived at independently 
by a second individual. ... In my 
ludgment the similarities and coin- 
cidences in this case are such as, 
when taken In combination, to be 
entirely inexplicable as the result of 
mere chance coincidence.' His Lord- 
ship said he accepted that passage 
as an unanswerable statement of the 
position in the present case, and he 
thought that they must approach 
this case on the footing that the de- 
fendant Gray had the book 'Tem- 
poral Power' either under his eves 
or in his memory when he wrote his 
sketch. No douDt it was still open 
to this oefendant to say that he had 
not infringed the copyright, because 
he had only taken from the book 
something which was not the sub- 
ject of copyright: but when it ap- 
peared that not merely one, two, or 
three stock incidents had been used, 
but a combination of stock inci- 
dents, every one of which had been 
taken from the plai*" tiff's book, it 
would be narrowing the law beyond 
what was reasonable to say that the 
plaintiff was not entitled to be pro- 
tected." Corelli V. Gray, 80 T. L. R. 
116. 117. (2) "It is true that sub- 
jects of intemperance and their por- 
trayal in plays and on the stage, 
with the peculiarities of persons un- 
der the influence of liquor, are not 
new or novel; but the play 'Mrs. 
Peckham's Carouse' illustrates and 
embodies such peculiarities In its 
central character, accompanied l^^ 



farce dialogue and stage situations 
in a manner hitherto uncommon, and 
its theme, plot, action, characters, 
situations, and scenes are found in 
'Mrs. Mix Mixes.'" Eisfeldt ▼. 
Campbell, 171 Fed. 694. 

98. Bichel v. Marcin, 241 Fed. 404; 
London v. Biograph Co., 231 Fed. 
696. 145 CCA 58l. 

"The copyright cannot protect the 
fundamental plot, which Is common 
propertsr. as was pointed out above, 
long before the story was written. 
It will, of course, protect the author, 
who adds elements of literary value 
to the old plot; but it will not pro- 
hibit the presentation by some oni 
else of the same old plot without 
the particular embelllshmenta" Biehel 
V. Marcin. 241 Fed. 404, 411 ffoU Iion. 
don V. Biograph Co.. supraj. 

94b Reade v. Conouest, 11 C. B. 
N. S. 479, 108 ECL 479, 142 Reprint 
883; Schlesinger v. Turner, 63 L. T. 
Rep. N. S. 764. See also supra S 28S. 

[ a 1 Draamtlsatloa of norel f ouiAad 
on dram a .p The author of a drama 
called "Gold." which had been 
printed and represented on the stage, 
published a novel founded on it 
called "It is never too late to mend,*^ 
to which novel he transferred some 
of the scenes from the drama. The 
defendant caused another drama to 
be constructed from the novel, which 
he called "Never too late to mend." 
taking many of the scenes from the 
novel which had been imported into 
the novel from the original drama, 
and produced it at his theater. This 
was an infringement of plaintiff's 
copyright in his drama. Keade v. 
Conquest, 11 C. B. N. S. 479, 490. 
103 ECL 479, 142 Reprint 883. To 
same effect Schlesinger y. Turner. 6S 
L. T. Rep. N. S. 764. Compare 
Schlesinger v. Bedford, 63 L. T. Rep. 
N. S. 762 (where the novel having 
been published before the drama. It 
was held that defendant who had 
dramatized directly from the novel 
and without the aid of plaintiff's 
dramatized version, was not guilty 
of piracy). 

95b Klein v. Beach. 282 Fed. 240 
[aff 239 Fed. 108, 151 CCA 2821 HI- 
censed motion picture photoplay); 
Bachman v. Belasco, 224 Fed. 817. 
140 CCA 263 raff 224 Fed. 815]; 
Photo Drama Motion Picture Co. ▼. 
Social Uplift Film Corp.. 213 Fed. 
374 [aff 220 Fed. 448, 137 CCA 421: 
Glaser v. St. Elmo Co., 175 Fed. 27^: 
Harper v. K«!em Co., 169 F^d. 6t. 94 
CCA 429 [aff 22L TT. S. 65, 32 SCt 20. 
56 L. ed. 92, AnnCasl9t3A 12851: 
O'Neill V. General EMlm Co., 171 App. 
Div. 854, 157 NTS 1028 [mod 15S 
NTS 5991; French v. Coneily, 1 NT 
WklyDlg 197: Toole ▼. Toung. L. R 
9 Q. B. 528, 9 ERC 871; Schlesinger 
▼. Bedford. 63 L. T. Rep. N. S. 762. 

[a] BeasoB for rule.— .(i) "How 
can you say that copying from your 
story was conylng even indirectly 
from your drama? A copy from a 
cony of a picture Is a cony from the 
picture, but a copy directly from a 
picture is not the cony or another 
copy from the same picture." Toole 
T. Tounr. 80 L. T. Rep. N. S. 699. 600 
(per Blackburn, J.). (2) "Conse- 

auently infri»iiring the copyrighted 
rama Is a different thing from in- 
fringing the owner's right to drama- 
tize the conyriehted book." Haroejr 
V. Kalem Co., 169 Fed. 6t. 63. 94 CCA 
429 raff 222 U. S. 65. 32 SCt 20. 66 
L. ed. 92. AnnCasl913A 1285]. 



Forl»t9r 



d9tr«loptB«ii.ts and ohaafM In the law see cumulative Annotations, same title, page and note number. 
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tected by eoOTright, and henoe it is no infringement 
to use tli€m^ the reproduetion of a seene in which 
Bueh eontri^anees play a part may be an infringe- 
ment.^ The voice, motions, and postnres of the act- 
018 and mere stage business may be imitated without 
infringement, because having no literary quality 
they are not protected by the copyright^* As in 
eases of literary piracy, when the infringement of a 
dramatic copyright is once shown, the intent or 
purpose of the infringer is immaterial, and no proof 
of animus furandi is required.^ 

[f 319] 6, Musical Worka-^a. Printiiig, Pub- 
Ming, Ctopying, and SeUing • The exclusive right 
to print, publish, copy, and sell copyrighted musical 
compositions^ is infringed by the multiplication, pub- 
lication, or sale of what is a substantial copy of 
the copyrighted musical work,^ just as any book may 
he infnnged,' and until the amendment of 1897 
this was the only way in which a musical composi- 
tion could be infringed.^ By the present law, the 



proprietor of a copyrighted musical composition is 
riven the exclusive right, for the purpose of copy- 
ing, publishing, and vending, to make any arrange- 
ment or setting of it, or of the melody of it, in any 
system of notation or any form of record in which 
the thought of an author may be recorded and from 
which it may be read or reproduced.^ This secures 
copyright protection in respect of devices for the 
mechanical reproduction of music* Ignorance of 
the copyright infringed is no defense.^ 

[i 320] b. Sufficiency of Copying or Taking to 
Constitute Infringement." There must be a copying 
or appropriation of a substantial or material part of 
a copyrighted musical work in order to constitute 
an infringement of it.* Where the theme or melody 
of two musical works is substantially the saine there 
is an infringement,*® provided such similarity is 
due to imitation or copying and not to mere coinci- 
dence.** Slight or merely colorable differences and 
variations will not prevent a substantial copy in 



[bl Av^Uoatloa* of mU— (1) One 
WDo first presents in a copyrigrhted 
pUlj a situation sugr^ested by a story 
etnnot prevent other persons to 
whom the same situation has been 
ra^ested by readlne the same story 
from prasentintr it In anoth<^r play. 
Bachman v. Belasco. 224 Fed. 817, 
146 CCA 268. (2) "By the explra- 
tfoB of the term of the copyrlgrht of 
the novel, liowever. any person could 
make any use of the novel which he 
Baw fit He could copy it, or pub- 
lish it, or make a play out of it. It 
was no longer protected by the copy- 
right act. But althougrh a person 
conld make a play from the novel, 
using its plot and incidents In such 
play, he could not copy the play of 
•St. Elmo' already written and copy- 
righted, further than to make such 
a general use of the plot and inci- 
dents of tlie novel as was open to 
the public irenerally/' Glaser v. St. 
Elmo Co., 176 Fed. 276» 277. (8) 
"Now it seems to me. that inasmuch 
as the autlBor of a story has no pro- 
tection from being dramatised, [see 
SQpra t 814] he cannot merely by 
dramatising: his own story protect 
himself. It makes no difference 
whether he or another person adapts 
the story to the stage; in either 
event a third person may do so too. 
As long as there is no stealing di- 
rectly or indirectly from the drama 
of another person, there is no in- 
fringement of the Act of Parlia- 
ment. A story when published is 
the property of the world, except so 
far as the Copyright Acts apply to 
It No statute forbids the dramati- 
sation of a story; and in dramatis- 
ing this story defendant's assignor 
cannot be said to have dramatised 
Holllnghead'B drama. I think the 
verdict was right." Toole v. Young, 
SO L. T. Rep. N. 8. 599, 601 (per 
Coekbum, C. J.). 

[c] ViMtoplay fooBOaa on book or 
wuna-^ri) A copyright of a motion 
picture photoplay founded on a book 
or drama gives uie owner thereof no 
exclusive right to the motion pic- 
ture rights in such book or drama, 
and others are at liberty to make 
independent photoplays or the same 
book or drama. O'Neill v. General 
BJlrn Co.. 171 App. Div. 854, 157 NTS 
1028. (2) A motion picture photo- 
Plav made from a copyrighted novel 
under license from the proprietor, 
does not Infringe either the statu- 
tory or common-law rights in a prior 
pramatixatlon of the same noveC un- 
rass it was made by copying such 
dramatization, instead of being 'made 
nidependently from the novel. Photo 
Drama Motion Picture Co. v. Social 
Uplift Film Corp., 213 Fed. 874 [aft 
220 Fed. 448, 187 CCA 421. 
^96. Barnes v. Miner, 122 Fed. 480; 
Tate V. Pullbrook, [1908] 1 K. B. 
J21. 2 BRC 98, 14 AnnOas 428. See 
also supra 9 108, 



[a] Bule applisfl.— No action will 
lie for infringement where there is 
no substantial similarity between the 
words of plaintitTs piece and the 
words of defendant's piece, and 
where the only similarities on which 
plaintiff relies are similarities in 
such matters as stage accessories, 
make-up of actors, and manner of 
acting. Tate v. Fullbrook, [19081 1 
K. B. 821. 2 BRC 981, 14 AnnCas 428. 

97. Paly v. Webster, 56 FSd. 488. 
4 CCA 10 [app dism 168 U. S. 155, 16 
set 961. il L. ed. Ill): Serrano v. 
Jefferson. 33 Fed. 847; r>aly v. Pal- 
mer, 6 F. Gas. No. 8.552, 6 Blatchf. 
256. 86 HowPr (N. T.) 206; Tate v. 
Fullbrook. ri9081 1 K. B. 821, 2 BRC 
98. 14 AnnCas 488. 

08. Chappell V. Fields, 210 Fed. 
864, 127 CCA 448; Green v. Luby, 177 
Fed. 287: Green v. Minaenheimer, 177 
Fed. 286; Savage v. Hoftman, 159 
Fed. 584; Bloom v. Nixon. 125 Fed. 
977; Tate v. Fullbrook, [1908] 1 K. 
B. 821, 2 BRC 98. 14 AnnCas 428; 
Kamo V. Paths Freres. 99 L. T. Rep. 
N. S. 114 [app dism 100 L. T. Rep. 
N. S. 2601. See also supra { 108: 
infra 9 321. 

[a1 Bnle avpUad.^— "Fay Temple- 
ton does not sing it, she merely imi- 
tates the singer; and the interest In 
her own performance is due* not to 
the song, but to the degree of excel- 
lence of the Imitation. This is a 
distinct and different variety of the 
histrionic art from the singing of 
songs, dramatic or otherwise, and I 
do not think that the example now 
before the court has in any way in- 
terfered with the legal rights of the 
complainants." Bloom v. Nixon, 125 
Fed. 977, 979. 

99. Brady v. Daly, 88 Fed. 1007, 
28 CCA 263 [aff 175 U. S. 148. 20 SCt 
62, 44 L. ed. 109]; Reade v. Conquest, 
11 C. B. N. S. 479, 103 ECL. 479. 142 
Reprint 883; Reade v. Lacy, 1 Johns. 
& H. 624, 70 Reprint 858. 

1. Itaalo*! oompositioiis as .sub* 
jecta of copyright see supra SI 110, 

3>raauittoo-miuieal oomposltioBa as 
subjaota ot CQjnrrlght see supra {{ 
107-109. 

a. standard Music Roll Co. v. 
Mills, 241 Fed. 860 [aff 223 Fed. 8491; 
Heln V. Harris, 183 Fed. 107. 105 CCA 
899 [aff 175 Fed. 876]: Littleton v. 
Oliver Ditson Co., 62 Fed.' 597 [aff 
67 Fed. 905]; Millett v. Snowden, 17 
F. Caa No. 9.600; Chappell & Co.. 
Ltd. V. Columbia Graphophone Co., 
[1914] 2 Ch. 746; D'Almalne v. 
Boosey. 4 L. J. Exch. 21. 

8. IffaslGal compositloiui as books 
see supra 8§ 101. 110. 

4b See infra fi 321. 
5. Act March 4, 1909 (85 U. S. St 
at L. 1075 c 320 9 1 (e)). 

9. Witmark v. Standard Music 
Roll Co., 213 Fed. 532 [aff 221 Fed. 
376, 187 CCA 184]. See infra U 322, 
828. 



7. Millett v. Snowden, 17 F. Cas. 
No. 9,600. See also supra S 289. 

8. mudo rolls, phonograpliio 
dJjMS, alo., as copies or mf rinlrement 
see infra | 822. 

9. Boosey v. Ehnplre Music Co.. 
224 Fed. 646. See also supra I 280. 

[a] Slagla pliraaa BufllelMitw— 
Although otherwise the musical com- 
positions are considerably different 
in theme and execution, it is enough 
to warrant the charge of piracy and 
infringement of copyright that the 
words "I hear you calling me," with 
practically identical music accom- 
panying them, appear in the two 
songs, and are the main thing that 
impresses one technically untutored. 
Boosey v. Empire Music Co., 224 
Fed. 646, 647 (where Mayer, J., said: 
"The composition which plaintiffs 
own is of a dignified character, has 
been sung by a distinguished singer, 
and has as its basic theme a living 
person standing on the grave of his 
dead loved one and hearing her voice. 
The composition owned by defend- 
ant is in synconated time (familiarly 
known as ragtime), has been sung by 
a master of that art. and expresses 
the desire of a negro to go back to 
his old home in Tennessee. The two 
compo^iitions are constderahlv differ- 
ent, both in theme and execuUon, ex- 
cent as to this phrase, 'I hear you 
calling me,' and, as to that, there is 
a marked similarity. The words *I 
hear you calling me,' and the musio 
accompanying those words, are prac- 
tically identical in both compositions, 
and the real controversy in the case 
is whether the use of this similar 
phraseology end the similar bars of 
music Is sufficient to warrant the 
charge of piracy and infringement of 
copyright. I have had some one. in- 
different to the controversy, play 
both songs for me, and the sentiment 
of one song is about the same as the 
other. Sitting for the moment as 
the uninformed and technically un- 
tutored public, the main thing that 
impressed me was the plaintive 'I 
hear you callings me' in both songs. 
I (the public) really was not much 
concerned as to the details of the 
solemn song said to have been sung 
by John McConnack, or the details 
Of the synconated interpretation of 
AI. Jolson. The *I hear you calling 
me' has the kind of sentiment in 
both cases that causes the audiences 
to listen, applaud, and buy copies in 
the corridor on the way out of the 
theater"). 

la Hein V. Harris, 183 Fed. 107, 
105 CCA 399 [aff 175 Ifed. 8751; Bro- 
der V. Zeno Mauvais Music Co.. 88 
Fed. 74 (song "Dora Dean" by Bert 
Williams held infringed by "Ma 
Angeline"); Reed v. Carusl, 20 F. 
Cas. No. 11.642; D'Almalne v. Boosey, 
4 L. J. Exch. 21. 

11. Haas V. Leo Feist, Inc.. 234 
F^d, 105, But see Hein v. Harris, 
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other respects from being an infringement.^' Piracy 
exists where the appropriated music, although 
adapted to a different purpose from that of the 
original, may still be recognized by the ear.^ If 
the two pieces are so much alike that when played 
by a competent musician they appear to be the same, 
the infringement is established, notwithstanding 
variations. An opera may be infringed by an 
arrangement of it for the pianoforte,^ or by a new 
orchestration made from a pianoforte arrange- 
ment;^* and a pianoforte arrangement may be in- 
fringed by an orchestration of it.^^ The unauthor- 
ized use of either the words alone or the music 
alone of a copyrighted musical composition is an 
infringement, although such words and music were 
not separately copyrighted.^ There are decisions 
to the contrary in respect of copyrights secured 
prior to the act of 1909.^* But the correctness of 



this view may well be doubted, for it is rested, 
at least in part, on the erroneous assumption that, 
in proyiding that a copyright shall protect all the 
component parts of the copyrighted woric the act 
of 1909 worked a change in the law, whereas in fact 
it was merely a codification of existing law.^ An 
'' answer" or '^ reply'' song is not necessarily an 
infringement, and whether it is so or not must be 
determined as a question of fact.** 

[i 321] c Performaaee and Perfomdng lUghti. 
In the United States, prior to the act of 1897,'' 
the public or private performance of a copyrighted 
musical work was not an infringement, because an 
acoustic representation of it is neither copying, pub- 
lishing, nor selling it,*" and these were the only 
exclusive rights conferred on the proprietor by the 
copyright.^ So far as a musical wioi^ was also dra- 
matic, as in the case of an opera, performance was 



183 Fed. 107. 105 CCA 899 [alf 176 



Fed. 8761 (quoted and convmented on 
supra 9 278 note 47 [c]). 
la. Littleton V. Fischer. 1S7 Fed. 



684; Mlllett v. Snowden. 17 F. Cas. 
No. 9.600; lyAlmalne ▼. Boosey, 4 L. 
J. Exoh. 21. 

[a] XUwrtratloB.— "A sons set to 
music, but to a quicker tune, or the 
transfer of music from one species 
of instrument to another, thouerh re- 
quiring a particular adaptation, are 
equally piracies where the whole 
melody is worked out, or nearly so, 
as it is by the taking of so sreat a 
portion as seventeen bars in succes- 
sion. I cannot understand that it Is 
not a piracy. Substantially a piracy 
is, where an air is taken for a par- 
ticular purpose, and transferred with 
so little variation as to be easily 
recognized.". D'Almalne v. Boosey, 4 
It, J. EiXch. 21, 22 (per Liord Abln- 
ger, C. B.)- 

18. Boosey v. Fairlie. 7 Ch. D. 301; 
D'Almaine t. Boosey. 4 L. J. Exch. 21, 
1 T. & C. Exch. 288. 

"The mere adaptation of the air. 
either by chan^ins it to a dance or 
by transferrins it from one instru- 
ment to another, does not. even to 
common apprehensions, alter the 
oriarinal subject. . Substan- 

tially, the piracy is. where the appro- 
priated music, thouffh adapted to a 
different purpose from that of the 
orisinal, may still be recognized by 
the ear." D'Almalne v. Boosey« 1 T. 
& C. E^xch. 289. 302. 

[a1 Adapttns for lue aa daaoe 

BSlo Is ' ' ' 



an inf rlnsement of -cui opera. 
D'Almaine v. Boosey, 4 L. J. Kxch. 
21. 

[b1 OhaaglBS to syaoopated or 
"raftiiiM'' the music of a solemn sons 
may constitute infrins«nient. Boosey 
V. Empire Music Co., 224 Fed. 646. 

14b Blume v. Spear, 80 Fed. 629. 

IB. Wood V. Boosey, L. R. 8 Q. B. 
223. 18 ERC 678. 

10. The Mikado Case. 26 Fed. 183, 
28 Blatchf. 347; Boosey v. Fairlie, 7 
Ch. D. 301. 817. 

Xttdlreot oopylns see supra | 286; 
infra I 327. 

17. Chappell v. Columbia Grapho- 
phone Co., [1914] 2 Ch. 124. 

[a] ▲ oopsrrlsht la a sobs witn 
siaaoforte aooompaalmmt Is in- 
frinsed by an orchestration of it in a 
written score. Chappell v. Columbia 
Graphophone Co., [1914] 2 Ch. 124. 

18. Standard Music Roll Co. v. 
Mills, 241 Fed. 360 [aff 223 Fed. 849]; 
Wltmark v. Standard Music Roll Co.. 
218 Fed. 623 [aff 221 Fed. 876, 137 
CCA 184]. 

"It is not questioned by the de- 
fendant that, under section 8 of the 
Copyrisht Act of 1909 (36 Stat. 1076). 
the unauthorized use of either the 
words or music separately would con- 
stitute an infrinsement of the copy- 
rishted 'musical composition.' al- 
thoush the words and music were not 



copyrlshted separately. It has been 
so held in this district in Wltmark v. 
SUndard Music Roll Co.. 213 Fed. 
632, althoush this apparently was not 
the rule in this circuit prior to the 
act of 1909. Wltmark v. Standard 
Music Roll Co.. 221 Fed. 376. 137 CCA 
184. It therefore follows that the 
defendant had Infrinsed the plain- 
tiff's copyrishts by the unauthorized 
prlntins and distribution of the 
words of the copyrisbted musical 
compositions." Mills, Inc. v. Stand- 
ard Music Roll Co., 223 Fed.- 849, 861 
[aff 241 Fed. 360]. 

10. Standard Music Roll Co. v. 
Mills. 241 Fed. 360 [aff 223 Fed. 849]; 
Wltmark v. Standard Music Roll Co.. 
221 Fed. 376, 137 CCA 184 [aff 213 
Fed. 632]. 

[a1 Beafloa for role.— (1) "The 
musical composition 'In the Garden 
of My Heart' was copyrlshted prior 
to the copyrisht act of March 4, 1909. 
Copyrishrwas obtained only for the 
musical composition, consfstins of 
music and words. No copyrisht was 
obtained for the words in contradis- 
tinction of the mudlc, or for the 
music in contradistinction to the 
words. The words could have been 
separately copyrlshted; the music 
could have been separately copy- 
rlshted; and the words and the music 
could be copyrlshted as a musical 
composition, which was done. It is 
true that the copyrisht of a composi- 
tion of words or of musical notation 
extends to all parts of the musical 
notation or of the words. In this 
case, however, what was copyrlshted 
was the music in conjunction with 
the words, constltutins a musical 
composition. Under what I under- 
stand to be the underlyins principle 
of the case of White-Smith Music Co. 
v. Apollo Co.. 209 U. S. 1, 28 SCt 319. 
62 L. ed. 666. 14 AnnCas 628, copy- 
rlshted musical notation in writlns 
or print was not infringed and could 
not have been infrinsea by the mere 
mechanical reproduction of the 
music Hence, the incloslns of the 
words of the musical composition 
with the perforated rolls could not 
infrinse the copyrlshted musical 
composition In the Garden of My 
Heart.'" Wltmark v. Standard 
Music Roll Co.. 213 Fed. 632, 633 [aff 
221 Fed. 876, 137 CCA 184]. (2) '"The 

{iractical interpretation which for a 
one time had been slven to this 
statute by the Copyrisht Office ftfr 
the reslstration of copyrishts re- 
quired the applicant to state whether 
the article for which he desired copy- 
risht is a book, musical composition, 
ensravins. or other thins as defined. 
Articles named in the copyrisht stat- 
utes as subject to copyrisht were 
classified on the application blanks, 
and the rule has provided that, if 
only the words of a sons were de- 
sired to be protected, the application 
should be made out for a 'book'; 



whereas, if protection was desired 
for both words and music, the appli- 
cation has to be made for a 'musical 
composition.' The Copyrisht Office 
in 1906. in further interpretation of 
the statute enumeratins the classes 
of articles which became subjects of 
copyrisht protection, informed per- 
sons senerally that, 'if the words 
onlv of a sons are desired to*be pro- 
tected, the desisnatlon "book" should 
be used.' Under these rules a copy- 
rlshted 'musical composition' cov- 
ered words and music; while, if the 
applicant intended to copyrisht only 
the words of a sons, be must have 
desisnated his work under the classi-* 
flcatlon of 'book,' which has been con- 
strued to be a literary composition. 
. . . From these views, it follows 
that what misht have been copy- 
rlshted as a literary production un- 
der the classification of a book can- 
not be said to be a reproduction of a 
musical composition when distributed 
without staff notation." Wltmark v. 
Standard Music Roll Co.. 221 Fed. 
376. 380, 187 CCA 184, (8) "We de- 
cided in Wltmark v. Standard Music 
Roll Co.. 221 Fed. 876. 137 CCA 184, 
that under the copyrisht leslslation 
before 1909 a manufacturer of auto- 
matic music rolls misht lawfully in- 
close with the roll a printed slip con- 
tainins the words of a sons copy- 
righted as a musical composition on- 
less the words has been separately 
copyrlshted as a 'book.' But section 
3 of the act of 1909 chansed the law 
in this respect, declarins: That the 
copyrisht provided by this act shall 
protect all the copyrlshtable com- 
ponent parts of the work copyrlshted. 
. . . The copyrisht upon com* 
poslte works . . . shall slve to 
the proprietor thereof all the rlshts 
in respect thereto which he would 
hkve if each part were Individually 
copyrlshted under this act.' When- 
ever, therefore, a sons Is now copy* 
rishted as a musical composition, 
both the words and music are pro- 
tected; and. as these do not consti- 
tute an indivisible whole, the owner 
may limit the use of his copyrisht 
either to the music or to the worda 
or he may allow both to be used." 
Standard Music Roll Co. v. Mills, 241 
Fed. 360. 362 [aff 223 Fed. 849]. 

90. See supra I 272. 

21. Francis v. Feldman. [1914] 8 
Ch. 728. 

39. Act Jan. 6, 1897 (29 St. L. 
481). 

93. The Mikado, etc., C^se, 26 Fed. 
183, 23 Blatchf. 3 47*; Stern v. Rosey, 
17 App. (D. C.) 662 (reproduction on 
phonosraph of instrumental perform- 
ance) 

24. ' Rev. St. 19 4962, 4966; Act 
July 8, 1870 (16 St. at L. 198 c 280 
II 86, 99); Act Febr. 3, 1831 (4 St 
at L. 486 c 16 || 1. 7) (which was the 
first statute which specifically men- 
tioned musical compositions). 



^r Ui^n m m 9 9 , 6^fwHo9mmU and tlhtmgm In ths law see cumutetive Annotations, same title, pays and note numbvr. 
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an infringement^ as in the case of any other dra- 
matic work.'* But the dramatic features of an 
opera or other like dramatico-musical work is 
limited to the literary part and the music of the 
voice parts.^ Mere music designed to be inter- 
preted by instruments alone is not a dramatic work 
within the meaning of the copyright law,^ and 
consequently its performance was not an izifringe- 
ment as the law stood prior to the act of 1897.^ 
By the Amendatory Act of 1897 musical composi- 
tions were coupled with dramatic compositions and 
unauthorized public performance was prohibited 
and, if willful, made a misdemeanor."^ Under the 
present law, the copyright proprietor has the ex- 
clusive ri^ht "to perform the copyrighted work 
publicly for profit if it be a musical composition 
and for the purpose of public performance for 
profit/' » 

In TSnglancU nnder the present law, the perform- 
ance in public of a musical work is an mfringe- 
ment.^ This was also true nnder former statutes,^ 
provided the requisite formalities in the way of 

28. The Mikado, etc., Case, 25 Fed. 
183. 2S Blatchf. S47. 
88. See supra f SI 4 et seq. 

87. The Mikado, etc.. Case, 26 Fed. 
188, 28 Blatchf. 847. 

88. The Mikado, etc., Case, 25 Fed. 
188. 23 Blatchf. 847. 

89. The Mikado, etc.. Case, 25 Fed. 
188. 28 Blatchf. 847. 
^ 30. Rev. St. I 4966. as amended by 
Act Jan. e. 1897 (29 St. at L. 481). 
_ [a] ^thm ptirpot* of tlis act of Jaa. 
6L 1897 (29 St. at L.. 481). amc^ndlnflr 
Rev. St. I 4966, and providing a 
penalty for any person publicly per- 
fprmlnjr or representing any copy- 
rifi^ ted dramatic or musical composi- 
tion, was to put musical composi- 
tions on the same footing a^ dra- 
matic compositions so as to prohibit 
Uielr public performance. White- 
Smith Music Pub. Co. V. Apollo Co., 
209 XT. S. X, 28 SCt 819. 52 L. ed. 656, 
14 AnnCas 628. 

XntTtai9mxi%aX M a extniliial fM^nam 

see infra f 444. 

, ». Act March 4, 1909 (85 St. at L.. 

1075 c 820 j 1 (6)); Green v. Luby, 

177 Fed. 287. 

[a] "pQxpOfls of ptfbllo perfona- 

•ace for profit.'' — •I am entirely 

satisfied that a semicolon should pre- 
cede the words *and for the purpose 

of public performance for profit.* 

This is borne out by a reading of the 

committee reports and a readinflr of 

the statute. See Tyrrell v. New 

York. 159 N. T. 289, 68 NB 1111. as 

to the rules of construction where 

punctation is involved. 'If the serai- 
colon is not inserted at the place 

above indicated, subdivision 'e' of 

Section 1 does not seem to make 

sense. Eliminating the semicolon, 

the most, however, that the section 

amounts to Is a protection in favor 

of those persons who do not perform 

publicly for profit the musical com- 
position — as in the case of street 
parades, school, educational, or sim- 
ilar public occasions and exhibitions. 
Puttingr the matter another way, the 
contention of defendant is that the 
person who becomes entitled to the 
copyright, by complying with the act, 
must state what was in his mind at 
the time that he obtained his copy- 
right I am unable to see any Justi- 
fication for this view, because the 
purpose or mental attitude of the 
composer is Immaterial. The pro- 
cedure is that he complies with the 
<tct, and as a result of that compli- 
ance certain benefits follow by virtue 
of the statute." Hubbell v. Royal 
Pastime Amusement Co., 242 Fed. 
1002, 

^aa. Copyright Act. 1911 (1 & 2 
Geo. V c 46 S 1 (2)). See also supra 
% 802. 

^aa, St 8 & 4 Wm. IV c 16; 5 & 6 
Vict c 45 8 20; 46 A 46 Vict, c 40 (all 



noi\e% of reservation ancl r^stration of performixig 
rights were duly observed. 

What is an ii^ringing perf ormanoe is determined 
by the same rules as in the case of infringement 
by reproduction in material form.^ Where the work 
acoustically represented, if reduced to writing or 
notation, would infringe, the performance itself is 
an infringement,'® provided such performance was in 
public,'^ and for profit,** as required by the statute.** 
The performance need not be for profit in the case 
of dramatico-musical copyrights.^ By express pro- 
vision of the statute the reproduction or rendition 
of a musical composition by or upon a coin-oper- 
ated machine is not deemed a public performance 
for profit, unless a fee is charged for admission 
to the place where such reproduction or rendition 
occurs.^^ But a public pei^ormance for profit by 
means of mechanical devices such as perforated 
music rolls, phonograph discs, records, and the 
like, is an infringement,^ notwithstanding such 
mechanical means may not itself infrinere the copy- 
righted music because not a copy of it,^ or because 



of which statutes were repealed by 
the act of 1911 [1 & 2 Geo. V o 46 
S 36]). And see Fuller v. Blackpool 
Winter Gardens, etc., C3o.. Ltd., [18961 
2 Q. B. 429; Reichardt v. Sapte. 
[1898] 2 Q. B. 808; Wall v. Taylor, 11 
Q. B. D. 102; Re Musical Composi- 
tions, etc.. 4 Q. B. D. 488 [dism app 
4 Q. B, D. 901; Boosey v. Pal rile, 7 
Ch. D. 801; Planche v. Braham, 4 
Bingr. N. Cas. 17. 88 BCL. 674. 182 
Reprint 696. 8 C. ft P. 68. 84 ECL 614; 
Hatton V. Kean, 7 C. B. N. S. 268. 
97 BCLi 268. 141 Reprint 819; Buxton 
V. James. 5 De G. & Sm. 80. 64 Re- 
print 1027; Wallenstein v. Herhert, 
16 L. T. Rep. N. S. 864. 16 L. T. Rep. 
N. S. 468: Russell v. Smith. 16 Sim. 
181. 38 EngrCh 181. 60 Reprint 686; 
Edwards v. Cotton. 19 T. L. R. 84. 

84. Copyriirht (Musical Composi- 
tions) Act. 1882 (45 ft 46 Vict, c 40 
fi 1); Fuller v. Blackpool Winter 
Gardens, etc., Co.. Ltd., [1896] 2 Q. B. 
429. See MacGillivray (3opvriflrht pp 
181-184 for an analysis of the ex- 
ceedingly complicated provisions on 
this suDjeet made hy the former EnR- 
lish statutes. 

[aj The notlc* iBiurt he in ths 
BaffflSh lanmiafrei except In the case 
of international copyrigrhts, where it 
may he in the languagre of the 
country of ori^n. Sarpy v. Holland, 
[1908] 2 C!h. 198, 1 BRC 769. 

[b] ▲ dramatSo sonir must bear 
the notice of reservation in order 
to preserve the performing rights. 
Puller V. Blackpool Winter Gardens* 
etc., Co.. Ltd., [1895] 2 Q. B. 429. 

3B. See supra | 820. 

86L See supra I 820 text and 
notes 18. 14. 

[a] "A perfomuttos la words amd 
xmtsie alone Infringed the dramatico- 
musical copyright, for words and 
music alone may constitute a dra- 
matic performance fRussell v. Smith, 
12 Q. B. 217, 64 ECL 217. 116 Re- 
print 849), and it did not matter 
that the performance was only of a 
scene or a part of a scene (Brady v. 
Dalv, 88 Fed. 1007, 28 CCA 258)." 
Herbert v. Shanley Co.. 228 Fed. 344, 
846 [aff 229 Fed. 840. 148 CCA 460 
(rev on other grounds 242 U. S. 591, 
37 SCt 282)]. 

87. Boosey v. Wright, [1900] 1 Ch. 
122. 2 BRC 85. ^ 

85. John Church Ck>. v. Hilliard 
Hotel Co., 221 Fed. 229. 186 C!CA 689 
[rev on other grounds 242 U. S. 691, 
87 SCt 2821; Maxwell v. Faust Co., 
90 Misc. 702. 154 NTS 224. 

[a] Slnglnr pvMlol^ with or- 
elMStml aeoompaiitnient ■ "The au- 
thors took out a copyright upon the 
sonff separately as a musical com- 
position, and in so dointr they neces- 
sarily gave into the puhiic domain all 
musical rights, except as they were 
covered by the resulting copyright. 



Whatever he the minimum of musical 
rights, it includes the right to per- 
form the music publicly without any 
unnecessary accessories. Singing the 
words to tne music, accompanied by 
the orchestra, is therefore within the 
musical rights so dedicated." Her- 
bert V. Shanley Co., 222 Fed. 844. 845 
[aff 229 Fed. 840. 148 CCA 460 (rev 
on oth^r grounds 242 tJ. S. 691, 87 
SC;t 282)1. 

89. See supra notes 86-88. 

40i. Herbert v. Shanley Co., 229 
Fed. 840, 148 CCA 460 [aff 228 Fed. 
844. and rev on other grounds 242 U. 
S. 591. 37 SCt 282]. 

[a] IMsttnetlon b et wee n nnwLoal 
•M dramatloo-nuuloel copjTlg]it8.F— 
"The act gives the author of any 
dramatic or dramatico-musical com- 
position who takes out a copyright 
thereon two distinct and separable 
rights. It gives him: (1) The sole 
right to print and sell copies of the 
words and music, and (2) The sole 
right to publicly perform it And it 
gives the author of a musical com- 
position in like manner two separable 
rights: (1) The right to print and 
sell copies of the words and music: 
(2) The right to perform the copv- 
rififhted work publicly for profit. 
The distinction therefore exists that 
in the case of the dramatico-musical 
composition the act secures to the 
author the sole right to publicly per- 
form it without reference to whether 
it is performed for profit. But in 
the case of the musical composition, 
so far as performance is concerned, 
the act restricts the author's exclu- 
sive right to public performance for 
grofit." Herbert v. Shanley CO., 229 
Vd. 840. 842. 148 CX:A 460 [rev on 
other grounds 242 U. 8. 691, 87 SCt 
2321 

41*. Act March 4. 1909 (86 U. S. 
St. at L. 1075 c 820 f 1 (e)); John 
cniurch Co. V. Hilliard Hotel Co., 221 
Fed. ft29, 186 CCA 689 [rev on other 
grounds 242 U. S. 691. 87 SCt 282]. 

[a] "Ooln-openited machines are, 
of course, operated directly for profit; 
but they were excluded if no admis- 
sion fee were charged, probably be- 
cause the damages allowed by sec- 
tion 26. subd. 4, would be prohibitory 
of the business." John CJhurch Co. v. 
Hilliard Hotel Co.. 221 Fed. 229. 280, 
136 CCA 689 [rev on other grounds 
242 U. S. 591, 86 SCt 282]. 

40. White-Smith Music Pub. Co. v. 
Apollo Co., 209 U. S. 1, 28 SC^t 819, 62 
L. ed. 665, 14 AnnCas 628. 

"An unauthorised performance of a 
musical composition in public by 
means of mechanical Instruments, 
such as gramophones, pianolas, or 
flsolians, constitutes, it would seem, 
an infringement of the performing 
right" 8 Halsbnry L. Eng. p 186. 

4«i White-Smith Music Pub. Co. y. 



1150 [13 C. J.] 



COPYBIQHT AND LITERABY PBOPEBTY 



t§§ 321^22] 



saoh meohanieal means of reproduction was made 
under the statutory compulsory license.^ By ex- 
press provision of the statute, the performance of 
certain religious or secular works such as oratorios, 
cantatas, maoses, or octavo choruses by public 
schools, church choirs, or vocal societies, for chari* 
table or educational purposes and not for profit, is 
not an infringement. 

The performance of a copyrighted musical com* 
position in a public restaurant or hotel dining room 
for the entertainment of patrons ia an infringing 
performance for profit, although no charge is made 
for admission;^® but there have been decisions to 
the contrary.*^ 

ImitatioiiB of popular singerB. An actress who in 
good faith gives an imitation of another actress 
singing a copyrighted, song, and in doing so sings 



only the chorus,^ or does so without musieal ae- 
companiment of any kind,^* does not infringe the 
periorming rights in such song. But where the en- 
tire copyrighted song is sung with musical accom- 
paniment there is an infringement, although the 
singer purports merely to mimic another.** 

[i 322] d. Mechanical Reproduction of Hnsio- 
(1) In General Under former statutes which sub- 
stantially gave protection only against the unau- 
thorized multiplication and sale of copies, the 
manufacture 'or sale of perforated music rolls, 
phonograph discs, cylinders, or other like devices 
serving to reproduce mechanically to the ear a 
musical work, was not an infringement of copy- 
right in the musical work so reproduced, because 
not a "copy" of it within the meaning of the copy- 
right statutes." Neither do marks printed on the 



Apollo Co.. 209 U. S. 1. 28 SCt S19. 52 
li. e<L 665. 14 AnnCflUS 628. See also 
Infra 8 822. 

44. See infra I 828. 

46. John Church Co. v. HiUiard 
Hotel Co., 221 Fed. 229, 136 CCA 639 
[rev on other grounds 242 tJ. S. 691. 
37 SCt 2321. * 

[a] Btstuta eonstnMd to pMAnit 
K/bnlssloii featrf— *Thi8 proviso must 
contemplate the charre of an admis- 
sion fee. because. If the performance 
is really •not for profit,* It would be 
perfectly lawful, both under section 
1 (e) and under the prior provision 
of section 28 itself. We must at- 
tribute a more plausible intention to 
Conflrress. We think it was to per- 
mit certain high-class religious and 
educational compositions to be per- 
formed at public concerts where an 
admission fee is charged, provided 
the proceeds are applied to a char- 
itable or educational puroose." John 
Church Co. v. HiUiard Hotel Co., 221 
Fed. 229. 230. 186 CCA 689 [rev on 
other grounds 242 U. S. 691. 87 SCt 
2821. 

461 John Church Co. v. HiUiard 
Hotel Co.. 242 U. S. 591, 37 SCt 232 
[rev 228 Fed. 1021 mem. 142 CCA 667 
mem. 221 Fed. 229. 186 CCA 639); 
Herbert v. Shanley Co.. 242 U. S. 591, 
Z2 SCt 232 [rev 229 Fed. 340. 143 CCA 
460 (aff 222 Fed. 844)]: Sarpy v. Hol- 
land, [1908] 2 Ch. 198. 1 BRC 769; 
Sarpy v. Holland. 99 L. T. Rep. N. S. 
817. 

[a] BSABOA for ni]««»"If the rights 
under the copyright are Infringed 
only by a performance whore money 
is taken at the door they are very 
imperfectly protected. Performances 
not different in kind from those of 
the defendants could be given that 
might compete with and even destroy 
the success of the monopoly that the 
law intends tlie plaintiffs to have. 
It is enough to sav that there is no 
need to construe the statute so nar- 
rowly. The defendants' perform- 
ances are not eleemosynary. They 
are part of a total for which the 
public pays, and the fact that the 
price 01 the whole is attributed to a 
particular item which those present 
are expected to order, is not import- 
ant. It is true that the music is not 
the sole object, but neither is the 
food, which probably could l>e got 
cheaper elsewhere. The object is a 
repast in surroundings that to people 
having limited powers of conversa* 
tlon or disliking the rival noise give 
a luxurious pleasure not to be had 
from eating a silent meal. If music 
did not pay it would be given up. 
If it pays it pays out of the public's 
poclcet. Wh.ether it pays or not the 
purpose of employing it is profit and 
that is enough." Herbert v. Shanley 
Co.. 242 U. S. 591. 594. 87 SCt 232 
[rev 229 Fed. 840. 148 CCA 460 (aff 
222 Fed. 844)]. 

fh] Oratuitoiifl 9«bUo eiit^vfeaia- 
ueiitrf*-»A musical performance at a 
public restaurant given as a means 
of attracting patrons is a public per- 



formance for profit, and not a gratu- 
itous public entertainment. Sarpy v. 
Holland, [19081 2 Ch. 198, 1 BRC 769. 

47. Herbert v. Shanley Co.. 229 
Fed. 840. 143 CCA 460 [aff 222 Fed. 
344. and rev 242 U. S. 691. 87 SCt 
2821; John Church Co. v. HiUiard 
Hotel Co., 221 Fed. 229, 136 CCA 639 
[rev 242 U. S. 591, 87 SCt 2321; Max- 
well V. Faust Co., 90 Misc. 702, 154 
NTS 224. 

48. Bloom V. Nixon. 125 Fed. 977. 
[a] Beaaott rod limits of rolew— 

"The question remains, is the song 
in fact being performed or repre- 
sented? In my opinion, the question 
should be answered in the negative. 
What is being represented are the 
peculiar actions, gestures, and tones 
of Miss Faust; and these were not 
copyrighted by the complainant 
Bloom, and could not be, since they 
were the subsequent device of other 
minds. It is personality imitated 
that is the subject of Miss Temple- 
ton's act. modified, of eourse. by her 
own individuality, and it seems to 
me that the chorus of the song is a 
mere vehicle for carrying the imita- 
tion along. Surely a parody would 
not infringe the copyright of the 
work parodied, merely because a few 
lines of the original might be textu- 
ally reproduced. No doubt, the good 
faith of such mimicry is an essential 
element; and, if it appeared that the 
imitation was a mere attempt to 
evade the owner's copyright, the 
singer would properly be prohibited 
from doing in a roundabout way 
what could not be done directly. But 
where, as here, it is clearly estab- 
lished that the imitation is In good 
faith, and that the repetition oi the 
chorus is an incident that is due 
solely to the fact that the stage 
business and the characteristics imi- 
tated are inseparably connected with 
the particular words and music, I do 
not believe that the performance is 
forbidden either by the letter or the 
spirit of the act of 1897." Bloom v. 
Nixon. 125 Fed. 977, 978. 

4B. Green v. Minzenshelmer, 177 
Fed. 286 [foil Bloom v. Nixon, 125 
Fed. 977]. 

60. Green v. Luby. 177 Fed. 287 
[dist Green v. Minsensheimer. 177 
Fed 286; Bloom v. Nixon, 126 Fed. 
977]; Savage v. Hoffman, 159 Fed. 
684. 

[a] Bule applied^— "The next ques- 
tion Is one of Infringement. The de- 
fendant admits that she sings the 
copyrighted song with musical ac- 
companiment, but she says that she 
do*»s so merely to mimic the com- 
plainant Irene Franklin Green. She 
contends that she gives impersona- 
tions of various singers, including 
said complainant, and. as incidental 
to such impersonations, sings the 
songs they are accustomed to sing. 
The mimicry is said to be the im- 
portant thing: the particular song, 
the mere incident. But I am not 
satisfied that, in order to imitate a 
singer, it Is necessary to sing the 



whole of a copyrighted song. The 
mannerisms of the artist ImDemo- 
nated.' to use the language of the de- 
fendant's brief, may be shown with- 
out words. And if some words are 
absolutely necessary, still a whole 
song is hardly required. And If a 
whole song is required, it is not too 
much to say that the imitator shonld 
select for impersonation a singer 
singing something else than a copy- 
righted song. Bloom v. Nixon. IzS 
Fed. 977, is distinguishable in that In 
that case the chorus only of the 
copyrighted song was sung. Green 
V. Minzenshelmer (decided by this 
court March 19. 1909) 177 Fed. 28t. 
is distinguishable in that in that 
case the defendant Imitated the 
singer without musical accompani- 
ment, and the testimony as to Jttst 
what she did was not clear." Green 
V. Luby. 177 Fed. 287. 288. 

51. White-Smith Music Pub. Co. 
V. Apollo Co., 209 tJ. S. 1. 28 SCt 319, 
52 L.. ed. 665, 14 AnnCas -628 [aff 14T 
rod. 226. 77 CCA 868 (aff 139 Fed. 
427)]; Whitmark v. Standard Music 
Roll Co., 221 Fed. 876. 187 CCA. 184 
raff 218 Fed. 582]; Kennedy v. Ve- 
Tammany, 38 Fed. 684 fctPP dism 146 
n. S. 648, 12 S(n 988. S6 L. ed. 868]: 
Stem V. Rosey. 17 App. (D. C.) 66S; 
C!happel v. Columbia Graphophone 
Co., [1914] 2 Ch. 124" Boosey t. 
Whipht. [1900] 1 C?h. 122. 2 BRC 85; 
Monk ton v. Gramophone Co.. 106 L. 
T. Rep. N. S. 84 [dlsm app 56 Sol. J. 
125]: Newark v. National Phono- 
graph Co.. Ltd.. 28 T. L. R. 439. 

"These perforated rolls are parte 
of a machine which, when duly ap- 
plied and properly operated In con- 
nection witn the mechanism to which 
they are adapted, produce musical 
tones in harmonious combination. 
But we cannot think that thev are 
copies within the meaning of the 
copyright act." White-Smith Music 
Pub. Co. v. Apollo Co.. 209 U. 8. 1. 
18, 28 SCt 819. 52 L. ed. 655. 14 Ann 
Cas 628. 

ra] BeaflOA for nda. — (1) "We 
are therefore of the opinion that a 
perforated paper roll, such as is 
manufactured by defendant, is not a 
copy of complainant's staff notation, 
for the following reasons: It is not 
a copy in fact. It Is not designed to 
be read or actually used In reading 
music as the original staff notation 
is: and the claim that It may be read, 
which is practically disproved by the 
great preponderance of evidence, 
even if true, would esUblish merely 
a theorv or possibility of use. as dis- 
tinguished from an actual use. The 
arvrument that, because the roll is a 
notation or record of the music, it W 
therefore a copy, would apply to tnj 
disc of the phonograph or the barrel 
of the organ, which, it must be ad- 
mitted, are not copies of the sneei 
music. The perforations In the roijfl 
are not • a varlpd form of sympoij 
Ruhstitnted for the symbols used by 
the author. They are mere adtunctf 
of a valve mechanism In a machine. 



For lftt«r oases, dSTalopiaMita and changes in the law see cumulative Annotations, same title, page and note number. 
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perfontod sheet, as on the origmal mnsio, iadieatiiig 
ijie mode in whieh the meehanieal instrument is to 
be reg^nlat^ by the player so as to produce the 
appropriate expression, constitute such an infringe* 
ment. A fortiori the acoustic performance of a 
eopyrighted work by such mechanical devices was 
not an infringement of the rig^t to copy,^ although 
of coarse it might infringe the right of public per- 
formance.^ TUs has now been changed, and the 
eopyright statutes of both the United States^ and 
Ei^and^ secure to the copyright proprietor con- 
trol of devices serving to reproduce mechanically 
the musioal work, so that now the unauthorized 
manufacture or sale of perforated music rolls, 
phonographic discs, or other like devices is an in- 
fringement of the oop3n^ght on the musical work 
▼hieh they serve to reproduce/^ except in cases 
covered by the compulsoiy license provisions of the 
statates.^ Under the United States statute the pro- 
visions securing control of mechanical reproducmg 
devieea apply only to compositions published and 



copyrighted after July 1, 1909, when the act went 
into effect °^ The English statute, however, takes a 
directly contrary view, and by its express terms is 
made applicable to musical works and devices pub- 
lished or made before the commencement of the 
aot.^ Under the English statute, where copyright 
was assigned prior to the passing of the act of 
1911,' the Inechanieal rights are in the composer, 
not in the assignee.^ 

Works of foreign anthora c»r composers. The 
provisions of the statute, in so far as they secure 
eopyright controlling the parts of instruments serv- 
ing to reproduce mechanically the musical work, do 
not include the works of a foreign author or ccmi- 
poser unless the foreign state or nation of which 
such author or composer is a citizen or subject 
grants, either by treaty, convention, agreement, or 
law, to citizens of the United States, simUar rights.^ 
The existence of euch reciprocal rights must be 
determined by presidential proclamation.^ 



In fact, tbe machine or musical 
pitying device is the thins which 
appropriates the author's property 
and publislies it by producing: the 
mnsfcal sounds, thus conveyincr the 
author's conception to the public." 
Whlte-Smlth Music Pub. Co. v. 
Apollo Co., 147 Fed. 226. 227. 77 CCA 
1(8 raff 189 Fed. 427, and aft 209 U. 
8. 1. 28 set S19. 62 lu ed. 655, 14 
AnnCas 628]. (2) -"But is this the 
kind of copyinflT which Is prohibited 
by the Copyrlgrht Act; or rather is 
the perforated sheet made as above 
mentioned a copy of the sheet of 
music from which it is made? Is it 
a copy at all? Is It a copy within 
the Copyrfsht Act? A sheet of 
music is treated in the Copyright Act 
as if it were a book or sheet of 
letterpress. Any mode of copying 
such a thing, whether by printing, 
writing, p1:iotography, or by some 
other method not yet inyented would 
no doubt be copying. So, perhaps, 
might a perforated sheet of paper to 
be sung or played from in the same 
way as sheets of music are sung or 
played from. But to play an instru- 
ment from a sheet or music which 
appeals to the eye is one thing; to 
play an instrument with a perforated 
sheet which itself forms part of the 
mechanism which produces the music 
l8 quite another thing. I have con- 
sulted Johnson's, Richardson's, and 
Murray's dictionaries to ascertain 
the meaning attributed to the word 
'copy'; and I do not myself think 
that the perforated sheet can be said 
to be a copy of the sheet of musia 
nnless the word- 'copy* is used in a 
very loose and inaccurate sense. Be 
this as it may. I cannot think or 
bring myself to decide that the per- 
forated sheet is a copy of a sheet of 
music within the meaning of the 
Copyright Act." Boosey v. Whlght, 
[19001 1 Ch. 122, 123, 126, 2 BRC 85 
(per Llndley, M. R.). (8> "But it Is 
said that they could be issued so as 
to answer the same purpose as copies 
of the plaintilCs' printed music, and 
that therefore they ought to be re- 
garded as 'copies' within the Act. To 
Biv mind It does not of necessity 
follow that, because a thing might 
he 80 used as to answer the same 
pvrppae as a copy of a book. It must 
be regarded as a 'copy* within the 
Act," Boosey v. Whight, supra (per 
Llndley, M. R.). (4) "It is not pre- 
tended that the marks upon the wax 
SylifiAere can be made out by the 
eye. pr that they can be utilised in 
A^y other way than as parts of the 
B^faanism of the phonograph. Con- 
veying no meaning, then, to the eye 
fit even an expert musician and 
ivholly incapable of use save in and 
-as part of a machine specially 
Adapted to make them give up the 
records which they contain, these 
prepared wax cylinders can neither 



substitute the copyrighted sheets of * 
music nor serve any purpose which 
is within their scope. In these re- 
spects there would seem to be no 
substantial difference between them 
and the metal cyinder of the old and 
familiar music oox; and this, though 
in use at and before the passage of 
the copyright act, has never been re- 
garded as infringing upon the copy- 
rights of authors and publishers.** 
Stern v. Rosey, 17 App. (D. C.) 662, 
566. 

[bl X& anglMud it was expressly 
provided by the Musical Copyright 
Act, 1906 (6 Edw. VII c 86), that 
**plrated copies" and "plates'' re- 
ferred to therein do not include per- 
forated music rolls used for playing 
mechanical instruments or records 
used for the reproduction of sound 
waves, or the matrices or other ap- 
pliances by which such rolls or rec- 
ords are made. See also Mabe v. 
Connor. [1909] 1 K. B. 615 (holding 
a perforated music roll not a ''pirated 
musical work*' within the Musical 
(Summary Proceedings) Copyright 
Act, 1902 t^ Edw. VII c 16]). 

The Berne OonveAtlon of 



1886. concerning international copy- 
right, speciflcaliy provided: "It Is 
understood that the manufacture and 
sale of instruments serving to re- 
produce mechanically the airs of mu- 
sic borrowed from the private do- 
main are not considered as constitut- 
ing musical infringement." See 
White-Smith Music Pub. Co. v. 
Apollo Co., 209 U. S. 1, 14, 28 SCt 819, 
62 L. ed. 655, 14 AnnCas 628. 

6a. Boosey v. Whight, [1900] 1 
Ch. 122, 2 BRC 86. 

[a] Baasoii for mla. — "The direc- 
tions in the plaintiffs' sheets of mu- 
sic are no doubt protected by their 
copyright so long as they are used 
in connection with their musical 
scores. But apart from those scores 
the plaintiffs nave no copyright in 
such directions. The directions are 
not in themselves a 'sheet of music.' 
nor are they a 'sheet of letterpress 
separately published.' Even if they 
were, they would be mere words, not 
sentences forming a literary compo- 
sition in which copyright could be 
acquired. Upon this point the case 
Is governed by Holllnrake v. Trus- 
well, [1894] 8 Ch. 420, and the in- 
junction granted by Stirling J. to 
restrain the use of these directions 
must be discharged. I think 

that no substantial part of the plain- 
tiffs' book, that is, of their printed 
musical sheets, has been copied by 
the defendants. So far as words 
have been taken from the plaintiffs' 
book and put on the defendants' 
sheets, they have no use or con- 
nected meaning by themselves, and 
are only of use on the defendants' 
sheets, in any practical point of 
view, as directions for working the 



defendants' mechanical Instrument to 
produce musical sounds." Boosey ▼. 
Whight, [1900] 1 Ch. 122, 125, 127, 2 
BRC 85 (per Llndley. M. R.). 

63.. White-Smith Music Pub. Co. 
V. Apollo Co., 209 XJ. S. 1, 28 SCt 819, 
52 Li. ed. 656, 14 AnnCas 628; Stem 
V. Rosey. 17 App. (D. C.) 662. 

fa] ▲ eopy of • mvtloal cwapouU 
Hon, is "a written or printed record 
of it in Intelligible notation." White- 
Smith Music Pub. Co. V. Apollo Co., 
209 U. S. 1. 17. 28 SCt 819, 62 U ed. 
655. 14 AnnCas 628 (holding that the 
mechanical reproduction of a tun<; is 
not a copy of It, and saying: "When 
the comolnation of musical sounds is 
reproduced to the ear it Is the orig- 
inal tune as conceived by the author 
which is heard. These musical tones 
are not a copy which appeals to the 
eye. In no sense can musical sounds 
which reach us through the sense of 
hearing be said to be copies as that 
term Is generally understood, and as 
we believe it was intended to be 
understood in the statutes under 
consideration"). 

64. Perf oniiMioe geaeraUj see su- 
pra { 821. - 

66. Act March 4. 1909 (36 St. at 
Ii. 1076 c 820 S 1) (quoted in text su- 
pra S 819). 

661 Copyright Act, 1911 (1 & 2 
Geo. V c 46 55 1. 86 (1). 

67. Monckton v. Pathe Freres 
Pathephone, Ltd., [1914] 1 K. B. 396; 
Chappel V. Columbia Graphophone 
Co., [1914] 2 Ch. 124. 

68. See Infra 5 823. 

68. Act March 4. 1909 (85 St. at 
L. 1076 c 820 f I (e)); Whltmark v. 
Standard Music Roll Co., 221 Fed. 
876. 137 CCA 184. 

W. Copyright Act, 1911 (1 & 2 
Geo. V c 46 5 19 (7) and (8)); Monck- 
ton V. Pathe Freres Pathephone, Ltd., 
1914] 1 K. B. 395; Chappel v. Co- 
umbia Graphophone Co., [1914] 2 Ch. 
124. 

[a] Devloee lawfully made or lnL> 
ported before July 1, 1912 (when the 
act took effect), may not be lawfully 
sold after that date. Monckton v. 
Pathe Freres Pathephone, Ltd., 
[1914] 1 K. B. 895. 

6L C!happell & Co., Ltd. v. Colum- 
bia Graphophone Co.. ri914] 2 Ch. 
746; CThappel v. Columoia Grapho- 
phone Co., [1914] 2 Ch. 124. 

[a] Boyiiltlee under tlie eompiil- 
■onr lloenae provisions are payjible 
to the author or his representatives, 
not to the assignee. Chappell v. 
Columbia Graphophone Co., [1914] 2 
C!h. 746. 

69. Act March 4, 1909 (86 St at 
L. 1076 c 320 5 1 (e)). 

63. See supra 5 168. 

[a] Presidential pcoelamatlont 
have been Issued under 5 1 (e), se- 
curing "copyright controlling the 
parts of Instruments serving to re- 
produce mechanically the musical 
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[i 3231 (2) Oonijnilflory liceiUM. UndAr tiie 
Uidted States statnte, whenever the owner of a 
musical copyright has nsed, or permitted or know- 
ingly acquiesced in the nse of, the copyrighted work 
on the parts of instruments serving to reproduce 
mechanically the musical work, any other person 
may make similar use of it on payment to the copy- 
right proprietor of a royalty of two dents on each 
such part manufactured, to he paid by the manu- 
facturer.^ Unless the copyright proprietor has so 
used, or permitted to be used, his copyri^ted work, 
no compulsory license so to use it exists, and such 
unauthorized use is an infringement.^ Whenever 
the owner of the copyright in a musical composition 
uses such, music on mechanical devices himself, or 
permits anyone else to do so, he must send a notice 
of such use by him or by any other person to the 
copyright office to be recorded;^ and any failure to 
file such notice is made a complete defense to any 
suit, action, or proceeding for any infringement of 
such copyright** by mechanical user.** Whenever 



any person, in tiie absenee of a license, intends to 
use a copyrighted musical composition on the parts 
of instruments serving to reproduce the same me- 
chanically, relying on the compulsory Ueense pro- 
visions, the act requires that he shaU serve notice 
of such intention on the copyright proprietor by 
registered mail, and that he must also send a dupli- 
■cate of such notice to the copyright office, iind 
in case of failure so to do the court may award as 
damages not exceeding three times the statutory 
royalfy, and may grant an injunction until the M 
award is paid.*^ The payment of the statutory roy- 
alty frees the articles or devices for whieh soeh 
royalty has been paid from further contribution to 
the copyru|fat, except in case of public performanee 
for profit.^ The provisions for compulsory lieeoies 
do not, it seems, authorize a public performanee 
for profit without the consent of the proprietor;" 
nor, it is submitted, the making of one record from 
a previous authorized record.^' Und^ the compid- 
sory statutory license, the words as well as the miuie 



work." In b«half of Belflflum, Cuba, 
Germany, Hungary, Xiuxemburs, 
Norway, Great Britain, and Italy. 

e«. Act March 4, 1909 (36 St. at 
L.. 1076 c 820 I 1 (e)): Standard 
Music Roll Co. V. Mills, 241 Fed. 360 
raff 228 Fed. 8491: JSoUan Co. v. 
Royal Music Roll Co., 196 Fed. 926. 

ra] Furposa of statute. — "The 
object of these provisos seems to be 
the prevention or monopoly or favor- 
itism in granting the right to repro- 
duce a musical work mechanically. 
If the owner authorize one person to 
reproduce the work rbechanically, 
other persons also may reproduce it 
in a similar mechanical manner, sub- 
ject to the payment of the statutory 
royalty." Standard Music Roll Co. 
V. Mills, 341 Fed. 860, 863 [aff 223 
Fed. 849]. 

[b] Bfports and payniMit of roy- 
al^.— -"The copyright proprietor may 
require, and if so the manufacturer 
shall furnish, a report under oath on 
the twentieth day of each month on 
the number of parts of instruments 
manufactured during the previous 
month serving to reproduce mechan- 
ically said musical work, and royal- 
ties shall be due on the parts manu- 
factured during any month upon the 
twentieth of the next succeeding 
month. ... In case of the fail- 
ure of such manufacturer to pay to 
the copyright proprietor within thir- 
ty days after demand in writing the 
full sum of royalties due at said rate 
at the date of such demand the court 
may award taxable costs to the 

flaintlff and a reasonable counsel 
ee, and the court may, in its discre- 
tion, enter judgment therein for any 
sum in addition over the amount 
found to be due as royalty in accord- 
ance with the terms of this Act, not 
exceeding three times such amount" 
Act March 4, 1909 (86 St. at L. 
1076 c 820 S 1 (e)). 

65. Act March 4, 1909 (36 St. at 
L, 1076 c 820 S 1 (e) ) ; F. A. Mills, Inc. 
V. Standard Music Roll 0>., 228 Fed. 
849 [aff 241 Fed. 360]. 

66. Act March 4, 1909 (86 St. at 
L. 1076 c 820 S 1 (e)); Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright Of- 
fice Bui. No. 16) rule 46. 

67. Act March 4. 1909 (85 St. at 
L. 1075 c 820 f 1 (e)): Standard 
Music Roll Co. V. Mills, 241 Fed. 860 
[aff 223 Fed. 849]. 

68. Standard Music Roll Co. v. 
Mills, 241 Fed. 860 [aff 223 Fed. 
849]. _ 

[a] Coiurtmotio& of statntew-— "It 
is true that this section makes it the 
duty of the owner of the copyright, 
if he uses the musical composition 
himself for the manufacture of parts 
of instruments serving to reproduce 
mechanically the musical work, or 



licenses others to do so. to file a no- 
tice thereof in the Copyright OfRce, 
and provides that 'any failure to file 
such notice shall be a complete de- 
fense to any suit, action or proceed- 
ing for any infringement of such 
copyright' It is the defendant's 
contention that this provision bars 
recovery for any infringement of the 
copyright; while the plaintiff con- 
tends that it only precludes it from 
instituting a suit for infringement 
against one using the copyrighted 
work, or a part thereof, in the manu- 
facture of parts of instruments serv- 
ing to reproduce mechanically the 
musical work. I think that tlie 
latter construction is the proper one. 
The question is novel, not having 
been passed upon by any court, 
so far as I have been able to ascer- 
tain. The statute secures to the 
persons entitled thereto several ex- 
clusive rights, which are mentioned 
separately in distinct subsections. 
The plaintiff was entitled to the ex- 
clusive right (1) to print, reprint 
publish, copy, and vend the copy- 
righted work (subsection 'a'); (2) to 
perform the copyrighted work pub- 
licly for profit etc.; and (3) for the 
purposes set forth in subsection 'a,' 
to make any arrangement or setting 
of it or of the melody of it in any 
system of notation or any form of 
record in which the thought of an 
author could be recorded and from 
which it might be read or repro- 
duced (subsection V). The two 
first mentioned rights existed prior 
to the act of 1909 (Rev. Stat SS 4952 
and 4966), but the third one did not. 
White-Smith Music Pub. Co. v. 
Apollo Co., 209 U. S. 1, 28 SCt 319, 
52 L. ed. 666, 14 AnnCas 628. In 
subsection 'e' it Is provided 'as a 
condition of extending the copyright 
control to such mechanical reproduc- 
tions,' that if the owner of the copy- 
right use or permit others to use 
the copyrighted work upon parts of 
instruments serving to reproduce 
mechanically a musical work, any 
other person may make a similar 
use of it upon payment of a royalty 
therein provided for; and in a sepa- 
rate and further proviso of the same 
subsection appears the clause which 
the defendant now invokes. Subsec- 
tion 'e' confers and deals with cer- 
tain phases of a new copyright The 
failure to file the notice of user is, 
by the act, a defense to an infringe- 
ment of 'such' copyright The use 
of the word 'such.' therefore, I think, 
refers only to the copyright con- 
ferred by subsection 'e.* Also the 
location of the proviso in the sec- 
tion and the context I think, lends 
strength to this view. The proviso 
is found in and it is part of a dis- 
tinct subsection, and is not appli- 



cable at all to some of the other 
matters dealt with in the other sub- 
sections. It therefore follows that, 
as these suits are not for infrinf^e- 
ment of the plaintiff's exclusive 
right secured under subsection 'e,' 
but for the right secured under sub- 
section 'a,' the plaintiff's failure to 
have filed a notice of user is not a 
defense to this suit" MiUa Inc. y. 
Standard Music Roll €k>.. 223 Fed. 
849. 861 [aff 241 Fed. 360]. 

60. Act March 4, 1909 (86 St at L. 
1076 c 820 9 26 <e)): Rules and 
Regulations for Registration of 
Claims to Copyright (Copyright 
Office Bui. No. 16) rule 47. 

70. Act March 4, 1909 (86 St it 
Li, 1076 c 820 I 1 (e)). 

71. Act March 4. 1909 (36 St at 
L. 1075 c 320 S 1 (e)). 

72. .SSolian Co. v. Royal Music 
Roll Co., 196 Fed. 926. See infra 
notes 79, 80 (for rule under English 
statute). 

"By such permission or license the 
owners of the conyright transferred, 
to the licensees their right to manu- 
facture perforated rolls, or parts, 
or instruments to mechanically re- 
produce the copyrighted music. The 
provision of the statute (section le) 
that 'any other person may make 
similar use of the copyrighted work' 
becomes automatically operative by 
the grant of the license; but the 
subsequent user does not thereby 
secure the right to copy the per- 
forated rolls or records. He cannot 
avail himself of the i^lll and labor 
of the original manufacturer of the 
perforated roll of record by copying 
or duplicating the same, but must 
resort to the copyrighted composi- 
tion or sheet music, and not pirate 
the work of a competitor who has 
made an original perforated roll- 
.^Solian Co. v. Royal Music Roll Co.. 
196 Fed. 926. 927. 

[a] Rlglitt of Iteen— .— "The de- 
fendant contends there is no provi- 
sion in the copyright act for an ac- 
tion of this kind by the manufao- 
turer of perforated rolls or records 
— a licensee of the copyright pro- 
prietor — and that the license herein 
granted conveyed nothing beyond the 
right to use the copyrighted music 
This court however, is of a different 
opinion, and thinks that (ingress 
gave to the owner of the copyrighted 
work and to his licensee the right to 
maintain an action such as thia By 
section 86 of the copyright act it if 
provided that any party aggrleyoa 
may file a bill in equity and a Or- 
cult (now District) Court of the 
United States may grant an injuno- 
tlon to prevent and restrain the vio- 
lation of any rights sexsured by su«i 
act To effect the purpose intenaea 
by Ck>ngress, this provision must 
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may be mechanically reprodnoed/' provided the pro- 
prietor has made or licensed a like useJ* If a me- 
ehanieal reproduction of the music only is made or 
licensed^ the compulsory license to others is likewise 
Umited to the music only and does not authorize 
reproduction of the wordsJ^ In any event the com- 
pulsory license is limited to devices for mechanical 
reproduction of the sounds of words or music; it 
does not authorize the makine or distribution of 
copies by printing or writing.''" 

Under the English statute, the provisions as to 
compulsory licenses for the mechanical reproduction 
of music are much the same as those under the stat- 
utes of the United States, although they are much 
more elaborate and detailed. In substance it is pro- 
vided that it shall not be an infringement to make 
devices by which the work may be mechanically per- 
formedy provided the person so doing shall prove: 
(1) That such contrivances have previously been 
made by or with the consent or acquiescence of the 
owner of the copyright; and (2) that he has given 



the prescribed notice of his intention to make the 
contrivances and has paid in the prescribed manner 
the statutory royalties, the whole being under the 
administrative r^ulation of the board of trade.^^ 
It should be noted that under the English act copy- 
right subsists in records and other like mechanical 
devices themselves distinct from the copyright in 
the musical work which they serve to perform.^^ 
As the compulsory license provisions are limited to 
musical works, it would seem to follow that such 
records and devices may not be reproduced without 
consent, but new devices to perform the musical 
work must be independently produced.^ This is 
obviously just and proper, and the same rule has 
been applied under the broad language used in the 
American statute.^ But there is much room for 
donbt.^^ The compulsory license to make mechani- 
cal devices does not justify making an infringing 
copy of the composition in the course of producing 
the mechanical record.*' Thus it is an infringement 
to make a rearrangement or orchestral score of a 



be fflven reasonable construction 
(Bobbs-Merrill Co. v. Straus. 210 
U. S. 339, 28 set 722, 52 L. ed. 1086). 
and to give It such construction 
requires holding that the phrase 
'any party agrgrleved' Includes a 
licensee who has obtained a rierht to 
manufacture and sell perforated 
rolls. The phrase Is not limited 
merely to owners of the copyright, 
but Is broad enough to include 
licensees or others having permis- 
sion from the owner of the copy- 
right to mechanically reproduce the 
musical composition." .^B<oIlan Co. 
▼. Royal Music Roll Co., 196 Fed. 
926, 928. If this reasoning is sound 
the licensee practically has copy- 
rlgtit in his own record. See supra 
S 123. 

78. Witmark v. Standard Music 
Roll Co., 213 Fed. 632 [aff 221 Fed. 
876. 187 CCA 5171. 

74. Standard Music Roll Co. v. 
Mills. 241 Fed. 360 [aff 223 Fed. 
8491. 

76b Standard Music Roll Co. v. 
Mills, 241 Fed. 860. 

raj Statute construed and ap- 
PUmL— '"In order to compel the 
owner to make the license public by 
filing a notice In the office at Wash- 
ington, the statute provides as a 
penalty that failure to file shall be 
a 'complete defense to any suit, ac- 
tion, or proceeding for any Infringe- 
ment of such copyright.' what does 
'such copyright' refer to? Mani- 
festly, as we think, some particular 
right to reproduce the musical work 
mechanically. Just how the repro- 
duction is to be made, and whether 
it is to be confined to the music or 
shall extend to the words also, is in 
the first Instance left for the owner 
to determine. But after he has de- 
termined it, and has granted a li- 
cense to one person, he thereby opens 
the field to all others to do the same, 
or a similar, thing. If he license one 
person to reproduce both words and 
music by the phonograph method, 
other persons may reproduce them 
both by using the phonograph. If 
he license one person to reproduce 
the music by the automatic roll, 
others also may use the roll, but 
they do not thereby acquire the right 
to print the words, in brief, 'such 
copyright' means the particular right 
covering mechanical re()roduction 
that happens to be In controversy 
— in the present case, the right 
to reproduce, not the words but 
the music, mechanically. The Stand- 
ard Company is not charged with 
infringing 'such copyright'; it is 
charged with infringing the copy- 
right on the words granted under 
claase (a), and to this charge clause 
(e) affords no defense under the 
facts In proof, for the other li- 
censee, the Vocalstyle Company had 

£18 a J.— 87] 



no right to reproduce the words, but 
was merely allowed to reproduce the 
music mechanically." Standard 

Music Roll Co. V. Mills, 241 Fed. 
360. 363Jaff 223 Fed. 8491. 

76. Whitmark v. Standard Music 
Roll Co., 213 Fed. 532 (aff 221 Fed. 
376. 137 CCA 517]. 

'The words were copyrightable, 
the music was copyrightable, and 
the composite work, namely, the 
musical composition, was copy- 
righted: and. under the above provi- 
sion, the complainant, under his 
copyright for the musical composi- 
tion, was as clearly entitled to pre- 
vent the unauthorized use of the 
words entering into and constitut- 
ing a component part of the musical 
composition as If the words had 
been separately copyrighted. While 
the defendant might under the pro- 
visions of the act have mechani- 
cally reproduced the words as well 
as the music of the musical com- 
position, it had no right, without 
the leave or license of the com- 
plainant to supply, not by^ mechani- 
cal means, but simply by printing 
or writing, the words of that com- 

£osition." Witmark v. Standard 
[usic Roll Co.. 213 Fed. 632^ 534 
[aff 221 Fed. 376, 137 CCA 617J. 

77. Copyright Act. 1911 (1 A 2 
Geo. Vc 46 8 19); Monckton v. Pathe 
Freres Pathephone. Ltd., [1914] 1 
K. B. 395; Chappell & Co.. Ltd. v. 
Columbia Graphophone Co., [1914] 
2 Ch. 745; Chappel v. Columbia 
Graphophone Co., [1914] 2 Ch. 124. 

[a] Board of trad* xegolatioas^-* 
The board of trade, under the pro- 
visions of 9 19, subs 6 of the Copy- 
right Act of 1911, which empowers 
the board to make regulations pre- 
scribing "the mode, time and fre- 
quency of the payment of royalties, 
and any such regulations may, if 
the Board think fit, include regula- 
tions requiring payment in advance 
or otherwise securing the payment 
of royalties." made a regulation 
that "Unless otherwise agreed, royal- 
ties shall be payable by means of 
adhesive labels purchased from the 
owner of the copyright and afllzed 
in the manner provided by these 
regulations," and the regulations 
further provided that no contrivance 
should be delivered to a purchaser 
until such label or labels denoting 
the amount of royalty had been 
afllxed thereto. The regulation was 
not ultra vires, but was one for 
"securing the payment 'of royalties" 
within the meaning of the subsec- 
tion. Monckton v. Pathe Freres 
Pathephone, Ltd., [1914] 1 K. B. 396. 
396. 413. 

7& St. 1 & 2 Geo. V o 46 S 19 (1) 
and (2); Monckton v. Pathe Freres 
Pathephone. Ltd., [1914] 1 K. B. 395 

79. Copinger Copyright (5th ed) 



p 261 (where the author says: 
"Records themselves are not, there- 
fore, subject to the royalty system — 
in other words, if a record has been 
lawfully made, a second manufac- 
turer of records cannot reproduce di- 
rectly from the record of the first 
manufacturer, even upon payment of 
a royalty, but must make an entirely 
fresh record"). 

80. ASoUsLn Co. v. Royal Music 
Roll Co., 196 Fed. 926 (quoted supra 
note 72). 

81* See supra S 128. 

88. Chappell A Ck>., Ltd. v. Co- 
lumbia Graphophone Co., [1914] 2 
Ch. 745: Chappel v. Columbia Grapho- 
phone (:o., [1914] 2 Ch. 124. 

[a1 Bnle avpUsd^— "It has been 
sought under that Act to justify 
what to my mind was plainly an In- 
fringement of the plaintiff's rtgMs 
by tne defendants, who were anxious 
to have a mechanical reproduction 
of the musical work in the form of 
graphophone records. In order to 
obtain those records and to make 
the matrix out of which those re^ 
ords are formed, they did that which 
was an infringement, because It was 
the taking or the musical work as 
published by the plaintiffs, who were 
the assignees and owners, and then 
reproducing that with orchestration, 
and for that purpose having some 
eight parts for different Instmmentii 
worked out. It would seem to be 
suggested that, because there was 
only this one copy made, it would 
not constitute an infringement, and 
further that it was not an infringe- 
ment under the Copyright Act, 1911, 
because it was a copy with alter- 
ations made for the purpose of doing 
that which, as against the plaintiffs, 
the defendants were entitled to do» 
namely, to create a mechanical re- 
production of the music: that, as 
under the Copyright Act, 1911, they 
were as against the plaintiffs, who 
were not the authors of the worlc, 
entitled to make the mechanleaJ re- 
production, therefore the creation 
of something used in order .to pro- 
duce that reproduction could not be 
treated as a violation of the plain- 
tiffs' copyright. To my mind the 
end does not Justify the means in 
that way, and what they ought to 
have done was, by a proper arrange- 
ment with the plaintiffs, to have 
acquired the right to take that step, 
and that, unless they so arranged, 
it was manifestly an infringement 
of the plaintiffs* rights. That being 
so. it does not seem to me that 
there is really anything more to to 
said. Are the defendants protected 
by the Copyright Act of 1911. I 
look at that Act. I find no protee^ 
tlon. It gives, no doubt, a right to 
mechanical reproduction which rests 
with the owner and not with the 
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pianoforte aeeompaniment of a song for the pur- 
pose of mechanieal reproduction of the song with 
orchestral accompaniment.^ 

[$ 324] 6. Art Works; Prints; Pictorial Dlnstra- 
tions, Etc. — a. In General Under the United States 
statutes the copyright in works of art, models, or 
designs for works of art, reproductions of works of 
art, prints, and pictorial illustrations may be in- 
fringed only by an unauthorized printing, publish- 
ing, copying, or vending of the copyrighted work, 
because that is the extent of the exclusive right con- 
ferred by the copyright of such works.®* Under the 
present English statute the protection accorded to 
this class of works includes also the right to drama- 
tize and perform them.^ Under former English 
statutes the extent of protection was much less ex- 
tensive.®* 



f publisher : but If, in order to create 
he record, you must pirate the work 
of the publisher you are clearly, in 
my view, liable in damages for that 
piracy." Chappell & Co., Ltd. v. Co- 
lumbia Graphophone Co., [1914] 2 
Ch. 746. 758. 

83. Chappell & Co., Ltd. v. Co- 
lumbia Graphophone Co., [1914] 2 
Ch. 745; Chappel v. Columbia Graph- 
ophone Co., [1914] 2 Ch. 124. 

[a] BMi«on for rul^ — "The de- 
fendants claim the right to do what 
they have done under s. 19 of the 
Act of 1911. which says in sub-s. 2 
that it shall not be deemed to be an 
infringement of copyright In any 
musical work for any person to 
make — I will read it shortly — ^rec- 
ords or other contrivances by means 
of which the work may be mechani- 
cally performed. It is not disputed 
that if it had been wished to repro- 
duce the work arranged for the 
pianoforte, as published, no further 
manuscript and no further composi- 
tion would have been necessary in 
order that it might be performed. 
There was the published work, and 
it was only necessarv to let the 
music be played on the pianoforte 
as published, and a record of the 
sound could have been obtained. I 
mention that because it is suggested 
that, unless the record manufac- 
turers could do what they have done 
in this case, the provisions of the 
statute would be nugatory. The 
answer is that to reproduce the work 
as published, to reproduce the iden- 
tical copyright work by contrivances 
by means of which the work might 
be mechanically performed, it was 
not necessary to have any further 
manuscript. Now consider the posi- 
tion at the time when the various 
band parts had been composed and 
written out and nothing further had 
, been done. What Justification was 
there for the defendants doing that? 
Whose rights, if any, had they 
thereby infringed? In my opinion 
at that moment they had infringed 
the rights of the owner of the copy- 
right, that is to say. the plaintiffs' — 
not the mechanical rights. What 
they had done was in substance to 
make a fresh musical composition, 
because the full score may well be 
and has been held capable of being 
an independent and fresh musical 
composition, in a proper case carry- 
ing with it a fresh copyright as a 
fresh musical composition. What 
right had they to do that? In my 
Judgment when they did that they 
infringed the rights of the plaintiffs. 
At that moment it had nothing to do 
with the mechanical rights. They 
had taken the plalntifTs pianoforte 
arrangement, a copyright composi- 
tion, and had composed the full 
score for an orchestra and had em- 
bodied that in a musical writing. 
The subsequent use to which they 

Eut, that did not Justify what they 
ad done, nor in my opinion was it 



necessary in order to reproduce the 
plaintiffs' work mechanically that 
that should have been done, al- 
though, no doubt, as they urged. It 
probably was necessary if they 
wished to produce the full orches- 
tral accompaniment." Chappell & 
Co., Ltd. V. Columbia Graphophone 
Co., [1914] 2 Ch. 745. 754. 

84. Act March 4, 1909 (35 St. at 
L. 1075 c 320 i 1). 

[a] Tli0 prior «tatiit«« were sub- 
stantially the same in this respect, 
except that importation was speci- 
fically made an infringement. See 
Rev. St. S 4965. And see infra | 439. 

[hi Oartoons.— There are dramatic 
rights in cartoons copyrighted as 
books. See supra S 302 text. 

85. Copyright Act, 1911 (1 & 2 
Geo. V c 46 I 1 (1), (2)). See also 
infra S 325 text and notes 99-2. 

86. Dicks V. Brooks, 15 Ch. D. 22; 
West V. Francis, 5 B. & Aid. 737, 7 
ECL 402, 106 Reprint 1361; Gam- 
bart V. Ball, 14 C. B. N. S. 306, 108 
ECL 306. 143 Reprint 463. 

[a] OaavasBing for orders and 
showing a pirated copy of a bust is 
not ''exposing to sale," nor is it evi- 
dence against the canvasser of ''mak- 
ing or causing it to be made.*' Brit- 
ain V. Kennedy. 19 T. L. R. 122. 

[b] Prints from lawful plated-* 

A, being employed by B to engrave 
plates from drawings belonging to 

B, took from the plates so engraved 
by him a number of proof impres- 
sions which he retained for his own 
use. A afterward became bankrupt, 
and the proofs of which he had pos- 
sessed himself were advertised by 
his assignee for sale. It was held 
that neither he nor his assignees 
were liable to an action for having 
disposed of pirated prints without 
the consent of the proprietor, inas- 
much as 17 Geo. Ill c 57 applied to 
impressions of engravings pirated 
from other engravings and not to 

Srints taken from a lawful plate, 
[urray v. Heath, 1 B. & Ad. 804. 20 
ECL 698. 109 Reprint 985. 

[c] Til* making in a foreign 
oonntry of a copj of a work on 
which there is a copyright only in 
England may reasonably be said 
not to be unlawful, and if so the 
sale of a copy in England Is not a 
.«ale of a copy unlawfully made. 
Tuck V. Priester, 19 Q. B. D. 629. 

87. Springer Lith. Co. v. Falk, 59 
Fed. 707, 8 CCA 224 [app dism 17 
set 998, 41 L. ed. 1179]; Falk V. 
Donaldson, 57 Fed. 82; Fishel v. 
Lueckel, 53 Fed. 499; Falk v. Brett 
Llth. Co., 48 Fed. 678; Richardson 
V. Miller, 20 F. Cas. No. 11.791; Har- 
per V. Wright, etc.. Lamp Mfg. Co., 
[1896] 1 Ch. 142; Dicks v. Brooks. 
15 Ch. D. 22; West v. Fran- 
cis. 6 B. & Aid. 737, 7 ECL 402, 106 
Reprint 1361; Roworth v. Wilkes, 1 
Campb. 94; Moore v. Clarke, 9 M. & 
W. 692, 152 Reprint 293: Brooks v. 
Religious Tract Soc, [1897] W. N. 
25. 



[i 325] b. Sufficiency of Oopying or Taking to 
Oonstitnte Infringement. There may be infringe- 
ment of a copyright in a picture, print, engraving, 
or other work of a like character, without an exact 
reproduction; a substantial copying of the material 
features will be sufficient.^^ The appropriation of 
a part of a work is no less an infringement than the 
appropriation of the whole, provided the alleged 
infringement contains any substantial repetitions of 
any material parts which are original and distine- 
tive.®* An incomplete copy is an infringement.®* 
It is immaterial whether or not the copy is market- 
able,^ or that it lacks artistic excellence.^ Increas- 
ing or decreasing the size of the copy is immaterial 
on the question of infringement.®' Slight or color- 
able v^ations afford no defense.®' The question 
is whether the main design of the original has been 

[a] BsTATsea copUs from wood 
block.— Plaintiff was the owner of 



the copyright of a drawing, the 
principal features of which defend- 
ant had copied on to a wood block, 
so that in the reoroductions printed 
therefrom the said features were 
transposed and faced the opposite 
direction. The block and reproduc- 
tions printed therefrom were copies 
or colorable imitations and infrlnge- 
n.-ents of the copyright. White- 
head v. Wellington. 66 Sol. J. 272. 

88. Fishel v. Lueckel. 63 Fed. 
499; London Stereoscopic, etc.. Co., 
Ltd. V. Kelly, 6 T. L. R. 169; Brooks 
V. Religious Tract Soc, 45 Wkly. 
Rep. 476. 

[a] Scmtlmettl of plotnr*.— Where 
a picture contains a direct copy of 
a substantial portion of a copy- 
righted work, that portion consti- 
tutes an infringement if it is a copy 
In the ordinary sense, and particu- 
larly where the sentiment expressed 
in the copyrighted picture has also 
been embodied. Brooks v. Religious 
Tract Soc, 45 Wkly. Rep. 476. 

89. Fishel v. Lueckel, 53 Fed. 499. 

[a] Biil« »ppliedw— A photograv- 
ure company under an agreement 
with defendants made copies of 
copyrighted engravings and etch- 
ings, omitting the tint, title, and 
plate mark, shipped them to Lon- 
don, and there caused the tint, title, 
and plate mark to be put on, and 
delivered the finished pictures to de- 
fendants. It was held that, under 
U. S, Rev. St. S 4952 the copyright 
was infringed, whether the unfln- 
Kshed copies were marketable or not. 
Fishel V. Lueckel, 63 Fed. 499. 

90. Fishel V. Lueckel, 63 Fed. 
499. 

91. Falk V. Donaldson, 57 Fed. 
32; Hanfsta'engl v. Smith, [1905] 1 
Ch. 619. 

98. St. 17 Geo. Ill c 57; 8 Geo. U 
c 13: Falk v. Howell, 37 Fed. 202; 
Hanfstaengl Art Pub. Co. v. Hollo- 
way, [18931 2 Q. B. 1; Hanfstaenffl 
v. Smith, m051 1 Ch. 619; Hanf- 
staengl V. jBmpire Palace, [1894] S 
Ch. 109, 120: Bradbury v. Hot ten, 
L. R. 8 Ezch. 1- Gambart v. Ball. 
14 C. B. N. S. 306. 108 ECL 306. 148 
Reprint 463 (photograph of an en- 
graving); Bolton V. Aldln, 66 L. J. 
Q. B. 120; Frost v. Olive Series Pub. 
Co., 24 T. L. R. 649. 

[a] IHffereiioM wliich rsUte 
msmlT' to slBe and matsxlal are not 
important. They may affect the 
question of damages, but not the 
Question of infringement. Falk v. 
Howell. 37 Fed. 202. 

93. Bel f eld v. Dodge Pub. Co., 
198 Fed. 658 [aff 204 Fed. 264]; West 
V. Francis. 5 B. & Aid. 737, 7 ECL 
402, 106 Reprint 1361. 

[a] Bole applied.— "A compari- 
son of the illustrations which ap- 
pear in the two papers with the pho- 
tographs and other copies of the 
original pictures shews that although 
there are certain dlfferenoes between 



For lat«r casMr, d«T«lovmeiiUi and cluuigea in the law see cumulative Annotations, same title, page and note number. 
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copied." Bat there can be no infringement unless 
there has been a copying or adoption of the material 
or essential features and substance of the original 
copyrighted worl[,*° The same general idea whieh 
is suggested by a copyrighted work may be ex- 
pressed by another painting, drawing, or phot<^aph 
which is in no sense a copy and does not borrow its 
design.*" It is no infringement for a later artist to 
work on the same original material, although he 
produces a similar resnlt, provided he does not di- 
rectly or indirectly copy the original work, but 
makes an independent production.*' A cop3Tighted 
reproduction of a picture or other work of art is 
not infringed by a subsequent similar, but independ- 
ent, reprodnctioQ of the Rame original.*" 

Uving pictures or tableaux. The representation 
of copyrighted pictures on the public stage in the 



form of "living pictures" does not constitute an 
infringement under statutes, like those of the 
United States, giving protection only against pub- 
lishing, copying, and vending." The infringing 
copy must be something which is itself in the nature 
of a picture.' It may he otherwise under the present 
English statute which gives also the exclusive right 
to perform and to dramatize artistic works.' 

A dioruoic copy and exhibition of a picture was 
held not an infringement under an early English 
statute.* 

[4 326] c. Hode of Copying ImmateriaL The 
owner of a copyright in a painting, print, engrav- 
ing, etc., is protected against any reproduction, 
without regard to the mode in whi<^ the reproduc- 
tion is effected.* Thus a painting, engraving, etc., 

in inftMticTpil hv ft lithnffranhip.'* nr nhfttncfranhti*.. 



is infringed hy a lithographic 



■ photographic 



the ii 



I. the for 



mbla 



'Coplea,' 'roproductlonB.' or "colorablB 
imitations' of ths latter." Hanf- 
BtKcag-I V. Empire Palace, [ISS4] S 
Ch, 108. 116 (per Stlrllnp, J.). 

[b] WlMT* til* TBriMtoai ax* 
aora tlkan ooIotkU* and sufflclent to 
make the copyrighted work and that 
aUesed to Infringe It very different, 
there la no piracy. Munro v. Smith, 
42 Fed. 2fte (the pictures of a char- 
acter called "Old Sleuth"). 

9*. Belfeld v. Dodge Pub. Co., 19B 
Fed. GEg [aft 204 Fed. t64]; Hanf- 
at&engl v. Balnea. [1895] A. C. 20 
Idlara app [18941 2 Ch. 11; West v. 
PranclH, E B. & Aid. 117, 7 ECL 403, 
IDS Reprint 13S1; Roworth v. Wilkes, 
1 Campb. 94: Moore v. Clarke, 9 M. 
* W. M2. 152 Reprint 293. 

[a] WlMT* tb» mala dMdn, la 
oommon asA *■""'■■. varlatioQ In 
details rebuts infringement. Hanf- 
staengl v. Balnea. ilg96] A. C. 20. 

[b) "T&s OumaiL law of copy- 
rleht la shewn by the evidence be- 
fore us to be leaa extensive than 
the English, for by Qernmn lav 
cc^yright In a painting does 
tend to reproductlonr ■ 



-- J text. 

It cannot be said as a i 

that English copyright . 

tend to such a reproducth 
though whether any partlcula 
tratlon of a text would amounc 
ta Infringement of copyright In 
particular painting would dcpe 
upon clrcumstanoeB, -- — '" 



r of law 



r'hlJ^ 



I is evlden 






distinguished from the pli 
t, on the other hand, ther 



German law, c 



)nfesH that 1 

tly sure of the Gem 
subject to be able 1 



new that, . _, 

rrlght In a picture 
lea conveyed by It. 






for me to do so. as w 
ently," Hanfstaengl 
ace. 118941 t Ch. 109, 
ley. L. J.). 

B8. Palk v. City Item Printing 
Co., T9 Fea. 821: Hanfstaengl v. Em- 

Slre Palace, [18941 3 Ch. 109 [app 
Ism [189EI A. C. 201; Lucaa v. 
Cooke, U Ch. D. STS; Moore v. 
Clarke. 9 M. & W. 892. IGZ Reprint 
*93' Brooks v. Hellglous Tract Soc, 
45 Wkly. Rep. 4T«. 

UUreot copyliw see Infra I IZT. 

M. Hanfstaengl v. Balnce, [lB9fi] 
A. C. 20. 

•7. Stecher Llth. Co. v. Dunaton 
Litfa. CO., 233 Fed. 001; National 
Cloak, etc.. Co. v. Standard Mall Or- 
der Co.. 191 Fed. S2g; National Cloak, 
etc Co. V. Kaufman, 189 Fed. 21K: 
P»lk V. Brett I.lth. Co., 48 Fed. 878; 
Johnson V. Donaldson, 3 Fpd, 22. 13 
Blatchf. 28T; Collender v. C.rlfflth, S 
B". Cae. No. 8,000. H Blatchf. 213. 
See also supra i 2TS. 

Fal Bnla awUMI to ptotorM of 
▼•irateblaa^— "The defendant. of 



course, had an equal right with com- 
plainant to make chromos or tltho- 
graphs depleting vegetables, the 
Identical vegetables with which we 
are herein concerned, and to use them 
tor advertising purposes; but It had 
no right to adopt complainant's 
copyrighted portrayals of such sub- 
jects, or to transpose or reverse the 
aame, even though they were pro- 
duced without posing. To avoid In- 
fringement the defendant muet form 
its own conception of the appearance 
and coloring of the vegetable, and 
not copy complainant's conception." 
Stecher Llth. Co. v. Dunaton Llth. 
Co., 238 Fed. 801. 804. 

|b1 FhotofTUhlBK t&« aama 
modal who posed for a prior picture 
may be a means of copying It, and 
therefore an Infringement. See In- 
fra i 828 text and note. Bee also 
Infra f 3Z7 tait and note. 

M. Johnson v. Donaldson. 3 Fed. 
22, IS Blatchf. 287; HanfsUengl r. 
Balnea, [1895] A. C. 20; Kenrlclc v. 
Lawrence, SS Q. B. D. 99; Hanf- 
staengl v. Empire Palace. [1894] t 
Cb. 109; Dicks v. Brooke, IE Ch. D. !2; 
Lucaa v. Cooke, 13 Ch. D. S72; New- 
ton v. Cowe, 4 BIng. 231, II KCL 482, 
180 Reprint 7G9; De Berenger v. 
Wheble. 2 Stark. G48. 3 ECI. BIS. 

"Others are free to copy the orig- 
inal. They are not free to copy the 
copy." Per Holmes, J., In Blelsteln 
V. Donaldson Llth. Co., Igg U. S. 2*9, 
249, 23 set 298. 47 L. ed. 480. 

[a] XugiKtiMgr. — (1) The copy- 
right of an engraving made from an- 
other's picture is Infringed only 
where the art and skill of the en- 
graver Is appropriated. Dicks v. 
Brooks, IS Ch, D. 22. (2) "An en- 
graver Is always a copyist, and It 
engravings from drawings were not 
to be deemed within the Intention 
of the legislature, these acts would 
afford no protection to that most use- 
ful body of men. the engravers. The 
engraver, although a copyist, pro- 
duces the resemblance by means very 
different from those employed by the 
painter or draftsman from whom he 
conies; — means which require great 
labor and talent. The engraver pro- 
duces his effecta by the management 
of light and shade, or, as the term of 
his art expresses It. the chtaro oa- 
curo. The due degrees of light and 
Shade are produced by different lines 
and dots: he who Is the engraver 
must decide on the choice of the dif- 
ferent lines or dots for himself, and 
on his choice depends the success of 
his print. If he copies from another 
engraving, he may see how the per- 
son who engraved that, has produced 
the desired effect, and so without 
skill or attention becomes a success- 
ful rival. The flrst engraver does not 
claim the monopoly of the use of the 
picture from which the engraving Is 
made; he says, take the trouble of 
going to the picture yourself, but do 
not avail yourself of my lat>or. who 
have been to the picture, and havn 



ture found 1 



if chromoB designed from a plc- 

* ■" '- a foreign publication 

do not constitute a breach o^ copy- 
right of similar chromos, where such 
copyright was obtained after the cir- 
culation of such foreign publication, 
and where the defendant did not 
avail himself either directly or Indi- 
rectly of plalnttlTB production. John- 
son V. Donaldson, i Fed. 22, 18 
Blatchf. 287. 

n. Hanfstaengl v. Empire Palace, 
[1884] 8 Ch. 109: Hanfstaengl v. Em- 
pire Palace, [18^4] 2 Ch. 1. 

1. Hanfstaengl v. Empire Palace. 
[1894] 2 Ch. 1 (where It was held 
that a tableau vlvant after a paint- 
ing, BO far as It ooDslsta of a merely 
temporary arrangement of living flg- 
ui " ' """. a reproduction of the 
pt he design thereof within 

t)i on of the statute). 

: 2 Geo. V c 46 Ii 1 (1) 
(i Robertson Copyright p 

11 the affirmative view Is 

ei Copinger Copyright (Sth 

ec IS6 (where the negative 

_ v." Wright, « aim. 297, 9 

EngCh 297. G8 Reprint SOE (under 
the engraving copyright act. the dio- 
ramlc copy of course did not repro- 
duce the peculiar merit of the en- 
graving, but apparently the decision 



grounds. This i 
authority and Ii 



I o( doubtful 



right p IBS). 

[a] The axUMUon of Riok k wotk 
without the consent of the proprietor 
of the copyright in the painting or 
drawing would be an olfense under 
the Fine Arts Copyright Act of 1882 
(!E & 26 Vict, c 88 I 6). 8 Halsbury 



4. Bracken v 
136: ~ " 



. lEl Fed. 



Mfg. Co., 6t Fed. 446 |rev on other 
grounds 72 Fed. E4. 18 CCA 431]; 
Falk V. Howell. 37 Fed. 202; Rosslter 
V. Hall, 20 F. Cas. No. 12.082, E 
Blatchf. 362; Hanfstaengl v. Smith, 
""'"'' " Ch. S19; Hanfstaengl v. Em- 



pire F 



3 Ch, 109: Gra 



/. Ashford. L. R. 2 C. P. 410; Gam- 
bart V. Boll. 14 C. B. N. S. 308, 108 
ECL 806, 148 Reprint 483. 

S. Schumacher v. Schwencke, 30 
Fed. 690. 

& Werckmelster v. Pierce, etc., 
Hfg. Co., 63 Fed. 44E [rev on other 
— ounds 72 Fed. 54. IB CCA 431]; 



^SBlti._ 

12.082, G E 
40 HowPr 

" ' %. r 

_..„.avlng); Gambart ^. .. _. 

B. N. S. 3<i6, 108 ECL 306. 14_3 Re- 
print 483 (the photograph of an en- 
la) VlMtognpb of •ngnvtng' ot 
vnu> — "The question is. whether a 



Hall, 20 _. _.._ 

.tohf. 382; Oertel v. Wood, 

(N. Y.) 10; Ex p. Beal. L. 

R, 3 Q. B. 387; Graves v. Ashford. L. 
R. 2 C. P. 410 (the photograph of an 
■ ----—. - "^Ii .. " 



1156 [13 C. J.] 



COPYRIGHT AND LITERARY PROPERTY 



[§§ 32&-327 



or other mode or f onn of reproduction of it J Copy- 
right on a piece of sculpture or statuary is in- 
fringed by a photog^ph of it.^ But a woolwork 
pattern cannot be regarded as an infringing copy of 
an engraving or painting which is a reproduction 
of another work of art.^ A copy through a different 
medium is an infringement.^^ 

[$ 327] d. Indirect Copying. When a copy- 
righted work of this description is copied^ it is of 
no consequence that the reproduction was not 
effected by the direct copying of the work itself; 
a copy of a copy may be an infringement of the 



copyright in the original.^^ Thus the copyright of 
a picture is infringed by cop3ring an engraving^' or 
lithography^' or a preliminary sketch or study,^* of 
such picture, and it is immaterial whether such en- 
graving or lithograph so copied was itself copy- 
righted or not/^ although it has been held that, if 
the photograph of a painting is itself copyrighted, 
copying such photograph infringes only the photog- 
rapher 's copyright and not that covering the 
original painting.^* This decision seems clearly un- 
sound. There is no legal or logical difficulty in 
holding that both copyrights were infringed, one by 



photogrrapher who has taken a photo- 
erraph of an engraving: or print has 
fn any manner copied that engraving 
or print. The very statement of the 
proposition suggests the answer. The 
object of the statute, to my mind, 
was, not merely to prevent the repu- 
tation of the artist from being les- 
sened in the eyes of the world, but to 
secure to him the commercial value 
of his property, — to encourage the 
arts, by securing to the artist a 
monopoly In the sale of an object of 
attraction. If that be the object of 
the statute. It Is plain that a photo- 
graphic copy may excite In the mind 
of the beholder the same pleasurable 
emotions as would be communicated 
by a copy of any other description; 
and I see no reason why these very 
wide and general words should not be 
construed according to their plain 
and ordinary meaning, and be held 
to apply to any mode of copying 
known at that time and to such other 
modes of multiplying copies as the 
Ingenuity of man may from time to 
time discover. Is a reproduction of 
the print by photography a manner 
of copying? To that I answer in the 
affirmative: and, whether the photo- 
graphic copy Is of the same size as 
the original, or is enlarged or very 
much diminished, the statute has in 
terms provided for that." Gambart 
V. Ball, 14 C. B. N. S. 806. 817, 108 
ECL 806. 148 Reprint 463 (per Erie. 
C. J.). 

7. Hanfstaengl v. Smith, [1906] 1 
Ch. 519 (oil painting Infringed by 
crude photographic reproduction in 
advertising section of magazine); 
Dicks V. Brooks. 15 Ch. D. 22; Graves 
V. Ashford, L. R. 2 C. P. 410; Gam- 
bart V. Ball. 14 C. B. N. S. 306, 108 
ECL 306. 148 Reprint 463; Marshall 
V. Bull, 85 L. T. Rep. N. S. 77, 81. 

[a] Th« word "copy" in the stat- 
utes applies to a copying by any 
process by which copies may be in- 
definitely multiplied. Gambart v. 
Ball. 14 C. B. N. S. 806, 108 ECL 306, 
143 Reprint 463. 

[b] Pea or penell tketelu— A doubt 
was expressea whether an engraving 
could be infringed by a pen or pencil 
sketch of it under former English 
statute. Gambart v. Ball, 14 C. B. 
N. S. 306, 108 ECL 806. 143 Reprint 
463. 

8. Bracken v. Roaenthal, 151 Fed. 
136. 137. 

"The word 'copying' is defined in 
Murray's New English Dictionary as 
follows: 'To make a copy of [a pic- 
ture or other work of art]; also to 
reproduce or represent [an object] In 
a picture or other work of art.' This 
definition is fully sustained by th^ 
authorities quoted by the author, so 
that it seems clear that the word 
'copy' may be used to designate a 
picture of a piece of statuary, with- 
out In any way straining the well- 
established use of the word. It was 
held in the case of Falk v. Howell, 37 
Fed. 202, that a copyrighted photo- 
graph was infringed by a reproduc- 
tion of a material part of it In relief 
on leather to be used as chair backs. 
If this is good law it should work 
both ways, and it would follow that 
a copyrighted chair back in relief 
would be infringed by a photograph 



of the chair back, and if a chair back 
in relief is infringed by a photo- 

fTaph, there seems to be no reason 
or not holding that a relief tablet 
or figure in bas-relief, is infringed 
by a photograph or other picture." 
Bracken v. Rosenthal, supra. 

[a] Ooatrary view^-*"To make a 
photogranh or drawing from the 
worlE. although in a sense it is copy- 
ing or reproducing, would not, it is 
submitted, amount to an infringe- 
ment of the copyright." 8 Halsbury 
L. Eng. p 208 note (f)- 

[b] The present Baglitfli vtatnto 
provides: '"The making or publishing 
of paintings, drawings, engravings, 
or photographs of a work of sculp- 
ture or artistic craftsmanship, if per- 
manently situate in a public place or 
building, or the making or publish- 
ing of paintings, drawings, engrav- 
ings, or photographs (which are not 
in the nature of architectural draw- 
ings or plans) of any architectural 
work of art." Copyright Act, 1911 
(1 & 2 Geo. V c 46 S 2 (1) (iiD). 

9. Dicks V. Brooks. 15 Ch. D. 22 
[expl Hanfstaengl v. Empire Palace. 
[1894] 3 Ch. 109]. 

[a] Season for role. — (1) The 
picture Itself not being original with 
the engraver of the print is not cov- 
ered by the engraver's copyright 
which extends only to the results 
of his own art and skill in making 
a copy by engraving* and this of 
course is not availed of In a wool- 
work reproduction. Dicks v. Brooks, 
15 Ch. D. 22. (2) "It may be that the 
Court would have also held that the 
woolwork pattern was not a copy of 
the original picture from which the 
engraving was made; but the sub- 
stance or the decision was that no- 
body would ever take it to be the 
print, and that it was not calculated 
to injure the print or the reputation 
of the owner or the commercial value 
of the engraving in the hands of the 
proprietor. This last consideration 
has certainly played a large part in 
many decisions, and without quoting 
the langruage used respecting It we 
may. I think, safely conclude that 
no alleged copy whether of a picture 
or of an engraving can properly be 
held to be a copy within the meaning 
of the statute and prohibited there- 
by unless commercial injury can be 
proved or reasonably presumed." 
Hanfstaengl v. Smith. [1906] 1 Ch. 
519, 524. 

10. Hanfstaengl v. Smith, [1905] 
1 Ch. 519; Hanfstaengl v. Empire 
Palace, 11894] 3 Ch. 109, 120, 134. 

"But it is said that the Act pro- 
tects not only the picture, but the 
design. These words are probably 
Inserted in order to bring within the 
protection of the Act a copy through 
a different medium, for Instance, a 
black and white copy of a picture 
made by the engraver, the photog- 
rapher, or the draftsman; but it must 
still be the design of the picture, and 
not a mere outline or descriptive 
sketch of it." Hanfstaengl v. Em- 
pire Palace, supra (per Davey, L. 

11. Beifeld v. Dodge Pub. Co., 198 
Fed. 668 [aff 304 Fed. 264]; Springer 
Lith. Co. V. Falk. 59 Fed. 707. 8 CCA 
224 [app dism 17 SCt 998 mem, 41 L. 



ed. 1179 mem]; Schumacher v. 
Schwencke, 30 Fed. 690; Hanfstaengl 
V. Balnea. [1895] A. C. 20; Toole v. 
Young, L. R. 9 Q. B. 528, 9 ERC 871; 
Ex p. Beal, L. R. 3 Q. B. 387; Hanf- 
staengl V. Empire Palace, [18941 8 
Ch. 109 [app dism 64 L. J. Ch. 811; 
Gambart v. Ball, 14 C. B. N. S. 866, 
108 ECL 306, 143 Reprint 468; Tur- 
ner V. Robinson, 10 Ir. Ch. 610 [aff 
10 Ir. Ch. 121]. 

"There must be no such reproduc- 
tion either mediately or immediate- 
ly." Hanfstaengl v. Empire Palace. 
il894] 8 Ch. 109. 131 (per Lopes, L. 

*ia. Ex p. Beal, L. R. 8 Q. B. 387. 

[a] Pliotographlnir engntTlng of 
pictnrs^— ^hus it has been held that, 
where an engraving of a oopyrlehted 
picture is photographed, the pnoto- 
graph is an infringement of the copy- 
right In the picture. Ex p. Beal, L. 
R. 3 Q. B. 887. 

13. Schumacher v. flchwencke. 80 
Fed. 690. 

[a] Ooinrrlglit of painting ycoteoti 
Utiiograpfilo copies.— Although the 
law recognizes a distinction between 
a painting and a print, a copyright 
for the former will protect its owner 
in the sale of copies thereof, even 
though they may appropriately be 
called "prints." and a party who 
copies such copies will be guilty 
of infringement. Schumacher v. 
Schwencke. 80 Fed. 690. 

14b Beifeld v. Dodge Pub. Co., 198 
Fed. 568 [aff 204 Fed. 264]. 

[a] ninstratlon. — Where an artist 
painted a picture for complainant 
and copyrighted it in complainant's 
name, defendant's publication of 
pictures from a sketch of the same 
picture made by the artist before 
making the painting is an infringe- 
ment of the copyright of the paint- 
ing. Beifeld v. Dodge Pub. Co.. 198 
Fed. 658, 659 [aff 204 Fed. 264] 
(where the court said: "The defend- 
ant is publishing a sketch or study 
of the painting which it purchased 
March 11. 1911. of one Purves. to 
whom the artist had given it after 
copyright of the painting. It is con- 
tended that the sketch and the paint- 
ing are different and independent 
productions, but I do not think so. 
The subject is the same, the number, 
position, and sex of the figures are 
the same, and the differences are only 
as to the treatment of certain minor 
details. Ordinary inspection would 
give the distinct impression that 
both pictures are the same. Assum- 
ing, as the defendant contends, that 
the sketch was made before the 
painting, still it is in my opinion 
covered by the copyright of the 
painting. It will hardly tE»e pretended 
that any one by making sllgnt altera- 
tions in the copyrighted painting 
could get another copyright or pub- 
lish it free of the original copyright 
Neither could the artist copyright or 
publish the sketch free of the copy- 
right of the painting for the same 
reason, namely, that both pictures 
are the same"). 

16. Schumacher v. Schwencke. 80 
Fed. 690 (copying from uncopyrlght- 
ed lithograph). 

la Champney v. Haag. 121 Fed. 
944. 



For lftt«r OAMV, A«T»lopmentt and fliuuifmi in the law see cumulative Annotations, same title, page and note nomber. 
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direct and the other by indirect copying. The 
artistic contributions of both painter and photog- 
rapher secured to each by his respective copyright 
were taken. Why cannot each complain of the 
taking of his own property? A copy made by 



sketching/^ painting,^ or photographing^ a "living 
picture," posed to represent a copyrighted picture, 
is an infringing copy,**^ provided it is in substance 
and in fact a oc^y.^ 



17. Hanf staensl v. Empire Palace, 
[18941 8 Ch. 109 [app dism 64 L. J. 
Ch. 811. 

18. Gross V. Seligman, 212 Fed. 
980. 981, 129 CCA 460. 

"If the copyrighted picture were 
produced with colors on canvas, and 
were then copyrlrhted and sold by 
the artist, he would infringe the pur- 
chaser's rights if thereafter the same 
artist, using the same model, re- 
painted the same picture with only 
trivial variations of detail and of- 
fered it for sale." Gross v. Sellgman, 
supra. 

mB, Gross v. Seligrman, 212 Fed. 
980, 189 CCA 460; Turner v. Robin- 
son, 10 Ir. Ch. 121 Caff 10 Ir. Ch. 
510]. 

[a] ami* afyllad^— Defendant was 
chaxged with piracy in having copied 
a pointing represetating the death of 
Chatterton. He denied direct copy- 
ing, but admitted having seen .the 
orUrlnal while on exhibition, and 
claimed that he had made his photo- 
graphs from an arrangement of fig- 
ures, objects, and scenery, which he 
bad prepared in his own gallery. The 
court said: "The stereoscopic slides 
are not photographs taken directly 
from the picture, in the ordinary 
mode of copying; but they are 
photographic pictures of a model it- 
self copied from, and accurately imi- 
tating, in its design and outline, the 
petitioner's painting. It is through 
this medium that the photograph has 
been made a perfect representation 
of the painting. Thus the object con- 
trived and achieved, and the conse- 
Quent injury, are the very same as if 
the copy had, in breach of confidence, 
been made on the view, and by the 
eye; and no court of Justice can ad- 
mit that an act illegal In itself can 
be Justified by a novel or circuitous 
mode of effecting it. If it is illegal. 
so must the contrivance be by means 
of which it was effected." Turner v. 
Robinson. 10 Ir. Ch. 121 [aff 10 Ir. 
Oil. 610. and foil Gross v. Sellgman, 
212 Fed. 930, 129 CCA 450]. 

SO^ See infra S 828 (where the 
aame rule was applied to photo- 
graphs). 

ai. Hanfstaengl* v. Baines, [1896] 
A. C. 20 [app dism [18941 2 Ch. l); 
Hanfstaengl v. Newnes, [1894] 8 Ch. 
109. 

*'I am far from saying that what 
is called a Ltlving Picture might not 
be so arranged to represent an exist- 
ing painting that a photograph or 
drawing of the Living Picture would 
be a copy of the design of that paint- 
ing. Ail I say is that this must de- 
pend upon the character of the pic- 
ture, and what is Justly to be re- 
garded as its design." Hanfstaengl 
▼. Baines, [1896] A. C. 20, 24 [app 
dism [1894] 2 Ch. 1] (per Lord 
Herschell, L. C). 

[a] Vhe 1— fling oase^— Plaintiff 
vras the owner of the copyright in 
certain pictures. These pictures had 
been represented on the stage of an 
£nglish theater In the form of tab- 
leaux vivants. but such representa- 
tions had been held not to be in- 
fringements of plaintiff's copyright. 
Defendants who were the proprietors 
of an illustrated newspaper published 
in their paper sketches of the tab- 
leaux vivants, with explanatory let- 
terpress. It was held (reversing 
Stirling. J.) that the sketches were 
not copies or reproductions of plain- 
tiff's picture within the meaning of 
the Pine Arts Copyright Act. 1862. 
and that plaintiff was not entitled 
to an injunction. Hanfstaengl v. Em- 
pire Palace. [1894] 3 Ch. 109, 116, 
126. 127, 129, 131 [foil Dicks v. 
Brooks. 16 Ch. D. 22]. In the course 
of the elaborate opinions delivered 
by the several Judges, it was vari- 



ously said: "The meaning of this 
Act nas been considered by the Court 
of Queen's Bench in ESx Farte Beal, 
Law Rep. 8 Q. B. 387, 894. a case 
relating to a summary proceeding for 
the recovery of penalties under the 
Act. The general principle is thus 
stated by Lord Blackburn (then Mr. 
Justice Blackburn): — 'When the sub- 
ject of a picture is copied, it is of 
no consequence whether that is done 
directly from the picture itself or 
through intervening copies; if in the 
result that which is copied be an 
imitation of the picture, then it is 
immaterial whether that be arrived 
at directly or by intermediate steps.' 
Does it make any difference that one 
of these Intermediate steps is one 
which does not fall within the exclu- 
sive right conferred bv the Legis- 
lature on the owner of the copyright? 
In answering this question, assist- 
ance may be derived from consider- 
ing the case of literary copyright. 
Suppose that at a puolic meeting 
some portion of a copyright work 
was recited or read from an author- 
ized copy of the book; that would be 
no infringement of the rights of the 
owner or the copyright. If a Jour- 
nalist happened to be present, could 
he take down in shorthand what was 
said, and publish verbatim in his 
newspaper a substantial portion of 
the copyright work? I apprehend not. 
I speak of a substantial portion, be- 
cause that is an element in dealing 
with questions of literary copyright. 
It is possible, for example, that in 
giving an account of the meeting, 
the reporter might introduce a few 
lines of the work. So, in the present 
case; if the artist employed by the 
newspaper had seen nt to make a 
sketch of the theatre as a whole, at 
the moment when one of these living 
pictures was being represented, it 
may be that the Court would not in- 
teriere, even although the sketch in- 
cluded as part of it a delineation of 
the tableau. That, however, is not 
the state of the facts with which 1 
have to deal; In both these cases the 
illustrations represent the pictures 
only; in both papers they are de- 
scribed at the foot or the head as 
'Living Pictures at the Empire The- 
atre.' . . . Under these Circum- 
stances I think that the illustrations 
in question must be treated as copies 
of the Plaintiff's pictures, and that 
they are not representations of 
scenes or objects within the meaning 
of Sect. 2 of the Act 26 St 26 Vict. c. 
68. [per Stirling. J., at pp 116 117]. 
. . . On the appeal it was said: In 
order to determine this question, it is 
necessary to show exactly what they 
have done. They (and by 'they* I in- 
clude their artist) have not seen or 
copied the PlaintifTs pictures, or any 
painting, engraving, drawing, or pho- 
tograph of them. What the Defend- 
ants have done is this. They have 
sent two persons to the Empire The- 
atre to describe and sketch what was 
being represented there. What was 
seen there was an arrangement of 
living persons, so dressed and placed 
as to represent what was represented 
In the Plaintiff's pictures. The idea 
of the representation at the Empire 
Theatre was. no doubt, suggested by 
and taken from the Plaintiff's pic- 
tures, and the representation was 
made as exact as could be with such 
materials as were procurable. But 
the representations at the Empire 
Theatre were not infringements of 
the Plaintiff's copyright in his paint- 
ings. This has been already decided. 
The sketches published in the Daily 
Graphic are rough sketches of those 
representations; 'but the sketches are 
so rough and incomplete that they 
do not represent any of the artistic 



merits of the Plaintiff's pictures. 
The sketches merely convey a rough 
idea of the subjects of the pictures, 
and of the grouping of their main 
features. To this extent, but not fur- 
ther or otherwise, it is possible to 
regard the sketches as copies of the 
Plaintiff's pictures, or as reproduc- 
tions of the designs thereof. Such 
being the facts, the question arises 
whether the publication of the 
sketches thus made is an infringe- 
ment of the Plaintiff's copyright. 
The learned Judge has he]d it to be 
so; but I am unable to agree with 
him. . . . Although, therefore, these 
sketches are made from something 
in which there is no copyright, and 
although they represent something 
which is not itself an infringement 
of the Plaintiff's copyright, yet I am 
not prepared to say, as a matter of 
law, that these sketches might not 
infringe the Plaintiff's rights . . . 
or of the designs thereof. To hold 
otherwise would be to open the door 
to indirect piracies, which I am not 
at all disposed to do. A copy of a 
foreign copy of an English painting 
would not, 1 apprehend, be protected 
by sect. 2 (see Murray v. Bogue, 1 
Drew. 858. 61 Reprint 487). and the 
Judgment of Lord Blackburn in Ex 
p. Beal, L. R. 8 Q. B. 387 shews that 
if a painting is in fact reproduced 
it is immaterial what the intermedi- 
ate steps may be by which the repro- 
duction is arrived at. Again, the case 
of Turner v. Robinson, 10 Ir. Ch. 121, 
where the painting of the death of 
(Thatterton was pirated by copying 
an arrangement made up from the 
picture, shews what injustice might 
be done if it were to be held that 
sect. 2 protected the Defendants, if 
they could otherwise be held to have 
infringed the Plaintiff's rights. . . . 
I ask myself whether these sketches 
are such copies of the Plaintiff's pic- 
tures, or such reproductions of the 
designs thereof, as are struck at by 
Ihe statute which confers copyright 
in such pictures. My answer to this 
question is. No. The sketches are not 
intended to be, and are not in fact, 
copies of the pictures at all, neither 
are they intended to be, nor are they 
in fact, reproductions of the designs 
of the pictures. They do not repre- 
sent any of the beauties of the pic- 
tures. They are rough sketches, made 
for a very different purpose and an- 
swering a very different purpose, that 
purpose being, not to give an idea of 
the Plaintiff's pictures, but to give a 
rough idea of what is to be seen at 
the Empire Theatre. In giving that 
idea it is true that they also give a 
very rough idea of the subject repre- 
sented in the Plaintiff's pictures. It 
is also true that in West v. Francis, 
6 B. & Aid. 737, 7 ECL 402. 106 Re- 
print 1361, Mr. Justice Bayley said: 
'A copy is that which comes so near 
to the original as to give to every 
person seeing it the idea created by 
the original.' But in applying this 
to any particular case the degree of 
resemblance is all important, and the 
possibility of injury to the Plaintiff 
must be regarded, as was pointed out 
in Dicks v. Brooks, 16 Ch. D. 22. It 
is only by a great stretch of lan- 
guage and by the exercise of much 
Imagination that these sketches can 
be regarded as copies of the Plain- 
tiff's pictures or the designs thereof. 
The case is very unlike Gambart v. 
Ball. 14 C. B. N. S. 30$, 108 ECL 306 
143 Reprint 463, where engraviners 
were copied by photography. I can- 
not bring myself to say that the 
sketches complained of are, in any 
fair sense of the words, copies of the 
Plaintiff's pictures or reproductions 
of the designs thereof within the 
meaning of the statute to which I 
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[4 328] 7. Photographs. Copyrighted photo- 
graphs may be infringed only by multiplying or 
vending copies, for that is the extent of the right 
conferred.'^ As in all other cases, there must be 
some copying to constitute infringement,^ but an 
exact or facsimile copy is not essential, and slight 
or colorable variations are immaterial.^^ It is suffi- 
cient to constitute an infringement if the main 
design and general characteristics of the original 
are copied.^^ The imitation must be of a sub- 
stantial part, must have essence, and be so far 
perfected as to establish identity.** Mere simi- 

have referred. [Per Lindley, L. J. 
at pp 126, 127, 129]. ... It has 
been held that the Irvine representa- 
tions of the Plaintiff's pictures at the 
Elmpire Theatre are not infringe- 
ments. That the drawings in ques- 
tion are not taken directly from the 
Plaintiff's pictures, but from living 
representations of them, is immate- 
rial provided they are copies of the 
Plaintiff's pictures within the mean- 
ing of the statute. Nor is it neces- 
sary that there should be knowledge 
on the part of those charged with 
infringement that they were copying 
the Plaintiff's pictures. In this case 
admittedly they knew they were 
copying the pictures of some artist. 
But are they copies within the mean- 
ing of the Act of Parliament? Are 
they piratical imitations of the 
Plaintiff's pictures — imitations of 
anything wiilch was the artist's 
meritorious work? They may cor- 
rectly be described as rough, rude 
drawings, devoid of any artistic 
merit, there is no attempt to repro- 
duce the merits of the originals — no 
attempt at art, much less fine art; 
that which is attractive in the orig- 
inals is absent, and they appear to 
me to have little more claim to be 
regarded as copies of the originals 
than the Berlin woolwork pattern 
had to be regarded as a copy of Mil- 
lals* picture — The Huguenots — ^whlch 
was considered in Dicks v. Brooks, 
16 Ch. D. 22, 36. In that case. Lord 
Justice James said: 'Nobody would 
ever take it to be the print, nobody 
would ever buy it instead of the 
print ... It is a work of a di^ 
ferent class, intended for a different 
purpose, and, in my opinion, no more 
calculated to injure the print qua 
print, or the reputation of the en- 
graver, or the commercial value of 
the engraving in the hands of the 
proprietor, than if the same group 
were reproduced for the same en- 
graving by waxwork at Madame 
Tussaud's, or in a plaster-of-Paris 
cast, or in a painting on porcelain. 
. . . Whether dealing with it as a 
matter of law, or dealing with it, as 
we must do, as a matter of fact, I am 
satisfied that the appellant's pattern 
is not a copy or piracy of any part of 
that which constituted the real merit 
and labour of the engraver of the 
defendant's print.' Substituting the 
word picture for print and drawings 
for pattern, every word of this judg- 
ment appears to me applicable to the 
present case. No doubt there is a 
resemblance between the drawings 
and the Plaintiff's picture, but not 
that kind of resemblance struck at 
by the statute." [Per Lopes, L. J., 
pp 131, 132.] 

82. Act March 4, 1909 (35 U. S. 
6t. at L. 1075 c 320 § 1). 

23. American Mutoscope, etc., Co. 
V. Edison Mfg. Co., 137 Fed. 262; Palk 
v. City Item Printing Co., 79 Fed. 
821. 

[a] SftfHsgemdiit of oopyri^ted 
pliotograplui of a stage dancer can- 
not be sustained merely on exhibits 
cut from a daily paper showing a 
crude illustration or woodcut of cer- 
tain poses which the dancer assumes, 
but which do not appear to be copies 
of, or have any connection with, the 
petitioner's photographs. Falk v. 



larity not due to copying is not an infringe- 
ment.*^ A photograph of a person or object is not 
infringed by a second photograph of the same 
person or object,^ provided the second photo- 
graph is independently produced.** It is an infringe- 
ment to copy an artistic photograph made from a 
model by posing the same model in the same man- 
ner and rephotographing her.*^ Indirect copying is 
an infringement.^^ The mode of copying is immar 
terial.^* A photoeraph may be infringed by an- 
other photograph,* or by a lithograph,** photo- 
gravure,^ woodcut,'* pencil sketch,*^ or stamped 



City Item Printing Co., 79 Fed. 321. 

24. Gross V. Sellgman, 212 Fed. 
930. 129 CCA 460. 

85. Springer Lith. Co. v. Falk, 59 
Fed. 707, 8 CCA 224 [app dism 17 SCt 
998 mem, 41 L. ed. 1179 mem], 

[a] Xnstmetloiui to Jnry. — Plain- 
tifr claimed that his copyright in a 
photograph had been infringed by de- 
fendant's publication of a litho- 
graphic reproduction. The court be- 
low instructed the Jury as follows: 
"Did the lithographs contain the 
main design, the substantial idea?, 
the distinctive characteristics of the 
original photograph, only so far 
varied as to intend to evade the law 
without actual evasion? ... If 
defendants have reproduced, in sub- 
stance and effect, the general char- 
acteristics of the original, though 
some minor particulars are inten- 
tionally avoided, then there is an in- 
fringement." Springer Lith. Co. v. 
Falk, 59 Fed. 707. 712, 8 CCA 224 
{app dism 17 SCt 99« mem, 41 L. ed. 
1179 mem]. 

88. Morrison v. Pettibone, 87 Fed. 
830. 

[a] Oopyiag only the hMbd and 
■notudeni of a photograph In crayon, 
annexing such copy to a different 
body, and then rephotographing the 
whole is an infringement. London 
Stereoscopic, etc., Co., Ltd. v. Kelly. 
5 T. L. R. 169. 

87. Gross V. Sellgman. 212 Fed. 
930, 129 CCA 450; American Muto- 
scope, etc., Co. V. Edison Mfg. Co., 
137 Fed. 262; Falk v. City Item 
Printing Co., 79 Fed. 321. See also 
supra I 278. 

88. Gross v. Sellgman, 212 Fed. 
930, 129 CCA 460; American Muto- 
scope, etc., Co. V. Edison Mfg. Co., 
137 Fed. 262; Graves' Case. L. R. 4 
Q. B. 716. 

89. Pagano v. Chas. Beseler Co., 
234 Fed. 963; Gross v. Sellgman. 212 
Fed. 930, 129 CCA 460. See also su- 
pra I 278. 

[a] Ibegitlmata iis« of saiiM modaL 
— *'Of course when the first picture 
has been produced and copyrighted 
every other artist is entirely free to 
form his own conception of the Grace 
of Touth, or anything else, and to 
avail of the same young woman's 
services in making it permanent, 
whether he works with pigments or 
a camera. If. by chance, the pose, 
background, light, and shade, etc., 
of this new picture were strikingly 
similar, and If, by reason of the cir- 
cumstance that the same young 
woman was the prominent feature in 
both compositions, it might be very 
difficult to distinguish the new pict- 
ure from the old one, the new would 
still not be an Infringement of the 
old because it is in no true sense a 
copy of the old. This is a risk which 
the original artist takes when he 
merely produces a likeness of an ex- 
isting face and figure, instead of sup- 
plementing its features by the exer- 
cise of his own imagination." Gross 
v. Sellgman, 212 Fed. 930, 931, 129 
CCA 460. 

[bl Th* sam* prlaoiple is involved 
in the case of compilations. See su- 
pra §9 307-311. 

30. Gross V. Sellgman, 212 Fed. 
930. 129 CCA 460. 



[a] XnfMnglBg wm of nme mod^ 
—An artist posed a model in the 
nude, and therefrom produced a pho- 
tograph which he named the "Grace 
of Youth." Having copyrighted the 
same, he sold all his artist's rights 
to complainant, and two years later 
placed the same model in the identi- 
cal pose, with the single exception 
that in the second photograph the 
model wore a smile and held a cherry 
stem between her teeth, and was 
called "Cherry Ripe," while in the 
original she was posed with her face 
in repose, the backgrounds were not 
identical, and there were some slight 
changes In the contours of her figure, 
but otherwise the photographs were 
the same. The second could not be 
regarded as an independent concep- 
tion, but constituted an infringe- 
ment. Gross V. Sellgman. 212 Fed. 
930. 931, 129 CCA 450 (where the 
court said: "It seems to us, however, 
that we have no such new photo- 
graph of the same model. The iden- 
tity of the artist and the many close 
identities of pose, light, and shade, 
etc., indicate very strongly that the 
first picture was used to produce the 
second. Whether the model in the 
second case was posed, and light and 
shade, etc.. arranged with a copy of 
the first photograph physically pres- 
ent before the artist's eyes, or 
whether his mental reproduction of 
the exact combination he had already 
once effected was so clear and vivid 
that he did not need the physical re- 
production of it. seems to us imma- 
terial. The one thing, vis., the exer- 
cise of artistic talent, which made 
the first photographic picture a sub- 
ject of copyright, has been used not 
to produce another picture, but to 
duplicate the original"). 

81. See supra If 285« 327. 

33. See supra S 326. 

33. Gross v. Sellgman, 212 Fed. 
930. 129 CCA 460. 

[a] A maglo laatam slid* which 
is an exact reproduction of a photo- 
graph of a public building and the 
surrounding scene is an infringe- 
ment. Pagano v. Chas. Beseler Co., 
234 Fed. 963. 

34. Burrow-Giles Lith. Co. v. 
Sarony, 111 U. S. 68. 4 SCt 279, 28 
L. ed. 849: Springer Lith. Co. v. Falk, 
59 Fed. 707, 8 CCA 224 [app dism 17 
SCt 998 mem, 41 L. ed. 1179 mem]; 
Falk V. Brett Lith. Co., 48 Fed. 678 
(lithograph reversing picture); Falk 
V. Gast Lith.. etc, Co.. 48 Fed. 262 
[aff 64 Fed. 890. 4 CCA 648]; Schrel- 
ber V. Thornton, 17 Fed. 608 [rev on 
other grounds 124 U. S. 612, 8 SCt 
618. 31 L. ed. 5771. 

[a] BeprodnotioA on po«t«r««— 
The reproduction of a lion on an ad- 
vertisement poster from a photo- 
graph is a "copy" within the Copy- 
right Act of 1862. Bolton v. London 
Exhibitions, Ltd.. 14 T. L. R. 660. 

35. BolleS V. Outing Co., 175 U. S. 
262. 20 SCt 94. 44 L. ed. 156. 

30. Falk V. City Item Printing Co.. 
79 Fed. 321 (where, however, there 
was no infringement because no 
copying). _ ^ 

37. Bolton V. Aldin, 66 L. J. Q. B. 
120. 

fa] Bnlarged drawing of plioto- 
grapn. — The publication of an en- 
larged drawing of a photograph con- 



For iMUr caflM, dav^lopmaAts and oliaagaa in the law see cumulative Annotations, same title, page and note number. 
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leather.** The presence or absence of competition 
between the original and the copy is immaterial on 
the question of infringement^^ as is also the ques- 
tion of knowledge or intent.*^ Photographs are to 
be classed as artistic works, and are specifically so 
classed in the English statute,^^ although they are 
separately classed in the American statute.^ The 
same general rules govern the question of infringe- 
ment.*' 

[i 329] 8. Motion Pictures. Motion picture 
photoplays and motion pictures other than photo- 
plays are made distinct and separate classes of 
copyrights.** They may be infringed like any other 
copyright by the multiplication or sale of copies.** 
But it is not altogether clear whether or not they 
can be infringed in any other way. The statute 
does not specifically confer an exclusive right to 
perform, represent, or exhibit them, these rights 
being granted only in the case of dramatic and 
musical works.** Perhaps a moving picture photo- 
play might be deemed a drama or dramatic work, 
particularly as it is sufficiently a dramatic per- 
formance to infringe the dramatic and performing 
rights in literary and dramatic works.*^ If so, the 
public performance, representation, or exhibition 
of it would be an infringement as in the case of 
any other dramatic work.** But in view of the 
specific and separate designation of moving picture 
productions in the statute, and the limitations of 
performing and exhibition rights to other distinct 



and specific classes of copyrights, it is doubtful 
whether such a construction is admissible.** In any 
event, ''moving pictures other than photoplays'' 
can hardly be deemed a ''drama" or "dramatic 
work," and in them there is accordingly no per- 
forming or exhibition right to be infringed. Of 
course the exhibition of motion pictures might in- 
volve the unlawful production of a film which would 
be an infringing copy. Continued use of a film 
purchased from the common-law owner before copy- 
right is not an infringement of a copyright subse- 
quently obtained on the photoplay represented by 
such film.** 

Under the English statute motion pictures or 
cinematograph productions are included in the term 
"dramatic works," and unauthorized performance 
or exhibition of them is an infringement of copy- 
right,*^ as is also a mere announcement by posters 
and handbills of an unauthorized performance.** 

[i 330] 9. Labels and Prints. Where a label or 
print has been copyrighted for use in connection 
with manufactured articles, by registration in the 
patMit office, an unauthorized use of it, even by one 
who deals in the genuine goods, is an infringement.** 

[i 331] 0. Persona Liable*^—!. In QeneraL Any 
person who does an act amounting to an infringe- 
ment,** or who causes or procures it to be done,** 
is liable as an infringer; and where several act to- 
gether in committing the infringement, they are 
jointly and severally liable,*^ as in the case of any 



■titutes an infringement of the pho- 
tograph. Bolton V. Aldln, 66 l». J. 
Q. B. 120. 

aa Falk V. Howell. 87 Fed. 202. 

[a] Bnle applied^ A copyright of 
a photograph artistically designed to 
Illustrate a musical composition is 
infringed by stamping an imitation 
In raised l^ure on leathern chair 
bottoms and hacks. Falk v. Howell, 
87 Fed. 202. 

89. Pagano v. Chas. Beseler Co., 
2S4 Fed. 968. See also supra $ 282. 

40i. Morrison v. Pettlbone, 87 Fed. 
SSO. See also supra | 289. 

41. St. 1 A 2 Geo. V c 46 | 86 (1). 

40. Act March 4. 1909 (86 U. S. 
St. at L. 1076 c 820 S 6>. 

48. See supra $$ 824-327. 

44. Act March 4. 1909 (86 St. at 
L*. 1076 c 820 8 6) as amended by Act 
of Aug. 24, 1912. See also supra 
If 120-122. 

48. Act March 4. 1909 (86 U. S. 
St. at Ii. 1076 c 820 f 1): American 
Mutoscope. etc. Ck>. v. Edison Mfg. 
Co., 187 Fed. 262. 

48. See Act March 4, 1909 (86 
U. S. St. at L. 1076 c 820 S 1). 

47. See supra SS 302. 817. 

48. See supra J S 814, 318. See also 
Universal Film Mfg. Co. v. Copper- 
man, 218 Fed. 677. 184 (X7A 806 
(where the exhibition of a photoplay 
was treated as an infringement, but 
was Justified by a license). 

48. Littleton v. Oliver Ditson Co., 
62 Fed. 697, 699 [aff 67 Fed. 906] 
(where under the former statute 
"musical compositions" were distin- 
guished from "books" and "litho- 
graphs" in the domestic manufacture 
clause. Judge Colt said: "The spe- 
cific designation of any article in an 
act or series of acts of congress re- 
quires that such article be treated 
by itself, and excludes it from gen- 
eral terms contained in the same act 
or subsequent acts. Where 

two words of a statute are coupled 
together, one of which generically in- 
cludes the other, the more general 
term is used in a meaning exclusive 
of the specific one. . The 

reasoning upon which this rule of 
specific designation is based is that 
such designation is expressive of the 
legislative intention to exclude the 
article specifically named from the 
general term which might otherwise 
hiclude it"). 



60. Universal Film Mfg. Co. v. 
Copperman, 218 Fed. 577, 184 CCA 
806 [aft 212 Fed. 801]. 

[a] meaaoa for mle.— ^"Sale of 
positive films after copyright was as 
consistent with its statutory owner- 
ship as was the sale of films before 
copyright with its common-law own- 
ership. But neither it nor its as- 
signs as owner of the statutory copy- 
right in this country, could repudiate 
the license it had given before copy- 
right to the purchaser of the film in 
England and his assigns. Therefore 
the defendants cannot be treated as 
infringers." Universal Film Mfg. Co. 
V. Copperman, 218 Fed. 677, 680, 184 
CCA 806 [aff 212 Fed. 301]. 

61. Copyright Act. 1911 (1 & 2 
Geo. V c 46 §5 1 (2). 2 (8), 36 a)}, 
Fenning Film Service, Ltd. v. Wol- 
verhampton. [1914] 8 K. B. 1171. 

68. Fenning Film Service. Ltd. v. 
Wolverhampton, [1914] 3 K. B. 1171 
(announcement by poster and hand- 
bills of intended exhibition of a 
cinematograph film, without consent 
of owner of copyright therein, au- 
thorized a performance and was 
therefore an infringement of the 
film). 

68. Golden Rule v. B. V. D. Co., 
242 Fed. 929. 

[a] Beasoa for rvleiip— "The de- 
fendant argues that the rules of 
trade-mark, as expressed in Coca 
Cola Co. V. Bennett, 226 Fed. 429. are 
applicable, and that, as it restricted 
its use of the print to advertising 

the goods manufactured by plaintiff, 
the latter had no cause for complaint 
— was in fact benefited, not damaged. 
But, as above indicated, the orint 
was registered in the Patent office 
as a copyright, not as a trade-mark. 
So far as the pleadings show, it was 
df'Mcmed for end used in detached 
advertising. We need not consider 
what the rights of the parties might 
have been, had the plaintiff used the 
print as a trade-mark by attaching 
or weaving reproductions of it into 
the garments it manufactured, put 
upon the market, and sold. That is 
not involved in the case, and we put 
it a!<ide. The plaintiff had the right 
to advertise its goods in its own way. 
and in the use of its copyrighted 
print for that purpose it had the ex- 
clusive right. The defendant was 



at liberty to advertise the underwear 
it bought and owned by other prints 
and Illustrations, but nqt to copy or 
reproduce a copyright ot the plain- 
tiff." Golden Rule v. B. V. D. Co., 
242 Fed. 929. 

64. Damages for l]iiMiig«iieB,t see 
infra S 357 et seq. 

Ufthiltor for profits see infra 
SI 868>866. 

Uftbllity for peaaltlet see infra 
SS 871-878. 

66b Belford v. Scribner. 144 U. 8. 
488. 12 set 784. 86 L. ed. 814* Falk 
V. (Turtle Pub. Co.. 98 Fed. 989; Fishel 
V. Lueckel, 58 Fed. 499; Sarony v. 
Ehrich, 28 Fed. 79. 23 Blatchf. 656; 
Harper v. Shoppell, 26 Fed. 619, 28 
Blatchf. 481, 28 Fed. 613: Greene v. 
Bishop, 10 F. Cas. No. 6,768. 1 CllfC. 
186; Millett v. Snowden. 16 F. Cas. 
No. 9.600; Ex p. Heal. L. R. 8 Q. B. 
887; Baschet v. London Illustrated 
SUndard Co., [1900] 1 Ch. 73. 

Aota coBStfttiitlag intiingmtuait S64 
supra SB 263-829. 

66. Fishel v. Lueckel, 68 Fed. 499; 
Daly V. Palmer, 6 F. CJas. No. 8.662, 
6 Blatchf. 266; Prowett v. Mortimer, 
2 Jur. N. S. 414; Dllly v. Doig. 2 Ve«. 
Jr. 486, 80 Reprint 738. 

[a] OanslBg or prociudac tn- 
fringsBnentrf Defendants ordered a 
poster, gave the lithographer a gen- 
eral idea of what was wanted, and 
told him to do his best. The lithog- 
rapher infringed plaintlfTs photo- 
graph of a lion. It was held tnat as 
defendants did not authorise the 
reproduction of the photograph they 
had not "caused or procured" the in- 
fringement complained of. Bolton v. 
London Exhibitions, Ltd., 14 T. L. R. 
650. 

OoAtrllmtovy hifglM^mkuA see 
infra S 836. 

67. Belford ▼. Soribner. 144 U. S. 
488. 12 set 784, 86 L. ed. 614; Fishel 
V. Lueokel, 58 Fed. 499; Harper ▼. 
Shoppell, 28 Fed. 618; Harper ▼. 
Shoppell. 26 Fed. 619. 28 Blatchf. 481. 

[a] Thxuh where a person fur- 
nishes copyrighted pictures to a 
photogravure company, orders copies 
to be made, and gives general direc- 
tions as to how the work shall- be 
done, he is liable as Joint tort-feasor, 
although the company agreed to take 
the risk of infringement. Fishel ▼. 
Lueckel, 68 Fed. 499. 
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othar joint tort-feasors.'^ The agents of a state, 
aoting pnrsnant to a state statute, inay be sued for 
infringement.^* 

[( 332] 2. Printer, Pnblislier, and Seller. Printer. 
One who merely prints an infringing work is an 
infringer and liable as such,^ because the copyright 
gives its proprietor the exclusive right of printing 
and reprinting the copyrighted work.®^ It is imma^ 
terial that the printer acted innocently in the mat- 
ter.^ But a printer who printed onlv the nonin- 
fringing parts of a book is not liable. 

The pnUisher of an infringing work is liable for 
the infringement,^ notwithstanding the actual mak- 
ing or printing of the copies is done for him under 
contract by an independent contractor;^ it is not 
necessary that the copies be made by an agent.^ A 
publisher is liable for the acts of his agents and 
employees resulting in infringement,®^ whatever in- 
structions he may have given them, and regardless 
-of whether or not such instructions were violated,^ 
at least to the extent of being liable to an injunc- 
tion, accounting, and damages.^ A principal may 
not be subjected to penalties and forfeitures, de- 
signed in part as punishment for an offense, by an 
unauthorized act of his agent/^ 

S8. See generally Torts [88 Cyc 
4081. 

09. Howell V. Miller, 91 Fed. 129. 
88 CCA 407. 

60. Belford ▼. Scribner, 144 U. S. 
488. 12 set 734, 36 L. ed. 614; Sarony 
▼. EHirich. 28 Fed. 79, 23 Blatchf. 
666 (where a former judgement 
against a lithograph company which 
had printed the piratical prints for 
defendants who had published and 
circulated them was held to consti- 
tute a bar to further recovery); Bas- 
chet V. London Illustrated Standard 
Co., [19001 1 Ch. 78. 

[a] Blue axmliedd — *'It is con- 
tended that while the defendants 
Donohue and Henneberry might have 
been oalled upon to account for the 
profits realized by them from manu- 
facturing, or printing and binding 
the books complained of. no proof of 
such profits was offered, and, there- 
fore, no decree for the payment of 
any profits could lawfully be entered 
against them. The decree sets forth 
that 11092 is the amount of the 
profits shown by the proof to have 
been made by the defendants from 
the defendant's infringement. To 
this view it Is replied by the plain- 
tifT that, as the defendants Donohue 
>nd Henneberry printed the books 
by contract wltn the corporation de- 
fendant, and as, under the copyright 
law, Rev. Stat. I 4964, both the 

{printer and the publisher are equally 
table to the owner of the copyright 
for an infringement, and as it is to 
be inferred that Donohue and Henne- 
berry made a profit from printing 
the piratical books, they were, there- 
fore, sharers in the profits realized 
from the sale of the books, and 
were participes criminls with the de- 
fendant corporation in the infringe- 
ment; that the two sets of defend- 
ants together printed and published 
the books, and were practically 

Sartners In doing It, the corporation 
oing one part, and the other de- 
fendants the other part of the print- 
ing and publishing; and that all the 
parties concerned ought to be held 
to an account to the owner of the 
copyright in respect to the profits 
derived from the printing, publish- 
ing and selling, without all of which 
combined there could have been no 
infringement. We think these views 
are sound." Belford v. Scribner. 144 
U. S. 488, 607, 12 SCt 734. 36 L. ed. 
614. 

61. See supra | 264. 
ea. Baschet v. Lrf>ndon Illustrated 

Standard Co., [19001 1 Ch. 73. See 
also supra I 289. 



The vendor of an infringing work is an infringer 
and liahle as such,^^ because he has violated the 
exclusive right to sell given by the copyright," 
which in this respect is similar to the exclusive 
right to sell given by a patent/'' Absence of any 
intention to violate the copyright or of knowledge 
of infringement is immaterialJ^ The owner of the 
copyright is not bound to seek redress against the 
author or publisher, but may proceed against the 
seller aloneJ^ 

[$ 333] 3. Dramatic and Musical Performances. 
Any person who represents or performs, or causes 
to be represented or performed, any dramatic or 
musical composition in which there is a subsisting 
copyright, without the consent of the proprietor, is 
liable for the infringement,^^ because he has vio- 
lated the exclusive right of the proprietor to drama- 
tize and perfortn such works.^^ In order to hold a 
person liable for causing or permitting^' a dramatic 
or musical composition to be represented or per- 
formed, he must be shown either to have actually 
taken part as an actor or performer,^^ or to have 
had some initiative in, or control over, the perform- 
ance.^ A mere agent who causes an ii^ringing 



Kelly's Directories. Ltd. v. 
Gavin. [1902] 1 Ch. 681 [dism app 
[1901] 1 Ch. 874]. 

[a] nnpxiiit not ooBOliuriv«^-The 
mere fact that an Infringrins hook 
bears the imprint of a particular 
printer does not make him liable for 
the infringement if he did not in 
fact print the book, although he may 
have printed parts of the book con- 
taining: no infrinilne matter. Kelly 
V. Gavin, 119021 1 Ch. 631 [app dism 
[1901] 1 Ch. 874]. 

64b Baschet v. London Illustrated 



Standard Co., [1900] 1 Ch. 78. See 
also supra S 264. 

65. Fishei v. Lueckel. 68 Fed. 499; 



Baschet v. London Illustrated Stand- 
ard Co.. [1900] 1 Ch. 78. 

66. Fishei v. Lueckel. 68 Fed. 
499. 

67. Trow Directory, etc., Co. v. 
Boyd, 97 Fed. 686. 

0B. Trow Directory, etc., Co. v. 
Boyd, 97 Fed. 586. 

69. Taylor v. Gilman. 24 Fed. 632, 
23 Blatchf. 825. 

70. McDonald v. Hearst, 95 Fed. 
656. 

IdaUllty for psamltle* and forfeit* 
VTM see infra 81 867-378. 

71. Greene v. Bishop, 10 F. Cas. 
No. 5,768. 1 CliflP. 186. 

72. See supra SS 264. 290. 

73. See Patents [80 Cyc 972]. 

74. West V. Francis. 6 B. & Aid. 
787, 7 ECL 402, 106 Reprint 1361; 
Gambert v. Sumner, 6 H. & N. 5, 8, 
157 Reprint 1078 (where Bramwell. 
B.. said: "The 8 Geo. 2, c. 13. made 
it necessary to prove knowledge in 
proceedlnrs against a person for sel- 
ling a pirated engraving or print. 
The 17 Geo. 8. c. 57, which was 
passed to amend the former Act. 
omits the word ^knowingly,' and en- 
ables the person having a copyright 
in a print or engraving to maintain 
an action against persons found sell- 
ing pirated copies of It without 
proof of guilty knowledge. This Act 
referring to the former statute and 
confirming it, the argrument is 
stronger than if, in the preceding 
statute the legislature had been 
silent on the subject"). See also 
supra fi 289. 

75« Greene v. Bishop, 10 F. Cas. 
No. 6,763. 1 Cllflt. 186. 

76fc Daly v. Palmer, 6 F. Cas. No. 
8.662. 6 Blatchf. 256 (contributory 
infringement); Karno v. Pathe 
Fr6res, Ltd., 100 L. T. Rep. N. S. 260. 

[a] Cases under former Snglisli 
statntes.— See Lyon v. Knowles. 3 B. 
& S. 556. 113 ECX 666. 122 Reprint 
209 [aff 5 B. & S. 751. 117 ECL 751. 



122 Reprint 1010]; Russell v. Briant 
8 C. B. 836. 66 ECL 836. 137 Re- 
print 737; Marsh v. Conquest. 17 C. 
B. N. S. 418. 112 ECL 418, 144 Re- 
print 169; Parsons v. Chapman. 6 C. 
& P. 88, 24 ECL 439: Russell v. 
Smith. 12 Q. B. 217. 64 ECL 217. 116 
Reprint 849; French v. Day, 9 T. L 
R. 548: Monaghan v. Taylor, 2 T. 
L. R. d85. 

77. See supra {S 802. 814-318, 
321. 

Oontrllnitoxy lafMngemeat by sale 
of plaar or xnoviiig plotnro JUm see 
infra 6 835. 

78. [al Tlia word ^'pMmittliig,'' 
as used In 5 & 6 Vict, c 46 | 20. if 
it has any meaning at all, can only 
be explanatory of the words "cause 
to be represented." as used in 3 & 
4 Wm. IV o 15. The later statute 
does not purport to extend the 
nature of the performing right 
MacGlllivray Copyright _p 189. 

79. Karno v. Pathe FV^res. Ltd,, 
100 L. T. N. S. 260; Duck v. Mayen, 
8 T. L. R. 339. 

[a] All the aotom who take part in 
an unlawful performance are within 
the. section as "representing." and 
are liable to penalties. Duck v. 
Mayen, 8 T. L. R. 889 [app dism 
[1852] 2 Q. B. 511]. ^^^ 

80. Lyon v. Knowles, 8 B. & S. 
556. 113 ECL 656, 122 Reprint 209 

aff 6 B. & S. 751, 117 ECL 751, 122 
Reprint 1010] (proprietor of theater 
laving no control over employees of 
essee not liable); Russell v. Briant 
8 C. B. 836. 65 ECL 836. 137 Re- 
print 737; Marsh v. Conquest. 17 C 

B. N. S. 418. 112 ECL 418. 144 Re- 
print 169 (proprietor having control 
over theater and lessee's employees 
held liable); Parsons v. Chapman, 6 

C. & P. 83. 24 ECL 439 (acting man- 
ager held liable); Karno v. Pathe 
Fr^res. Ltd.. 100 L. T. Rep. N. S. 
260; French v. Day. 9 T. L. R. 548; 
Cole V. Gear, 4 T. L. R, 246; Roberts 
V. Bignell, 8 T. L. R. 552; Monaghan 
V. Taylor. 2 T. L. R. 685 (proprietor 
of music hall held liable for song 
sung by employee to whom was left 
choice of songs). 

"No one can be considered as an 
offender against the provisions of 
. . [the act] so as to subject 
himself to an action of this nature, 
unless, by himself, or his agent, he 
actually takes part in a representa- 
tion which is a violation of copy- 
right." Per Wilde, C. J., in Russell 
V. Briant. 8 C. B. 836. 848, 65 ECL 
836, 137 Keprint 737 [quot Karno v. 
Pathe BY6res, 100 L. T. Rep. N. S. 
260. 262]. 
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representation or performance may be held liable.'* 
By express provision of the English statute one who 
for his private profit permits a theater or place of 
entertainment to be used for public performance 
of a copyrighted work is liable for the infringing 
performance, unless he was not aware, and had no 
reasonable g^und for suspecting, that the perform- 
ance would be an infringement of copyright.** 
Under this statute it seems that the burden of proof 
to bring defendant within the exception to liability 
is on defendant.® 

[$ 334] 4. Corporate Offtcera. The officers of a 
corporation are not liable merely by reason of their 
official position for an infringement of copyright 
committed by the corporation;" but they are liable 
for an infrin&^ement in which they personally have 
participated, in accordance with the general rule 
governing the liability of corporate officers for torts 
of the corporation.*® 

[$ 336] 5. Contributory Infringement.*^ One who 



induces another to violate the conditions on which 
his license to sell depends may be liable as a eoa*- 
tributory infringer.** One who sells or famishes to 
another a plate, intending or expecting such other 
to use it in the production of the infringing copies, 
is liable as a contributory infringer.** But it is 
otherwise where the plate is capable of an innocent 
or noninfringing use, and it was sold or furnished 
without any intent or knowledge that it was to be 
put to an unlawful use.*^ The sale of an infringing 
play to another, with a view to its public repre- 
sentation, makes the seller a participant in causing 
the play to be publicly represented, and liable there-^ 
for as an infringer.** The vendor of moving picture 
films is liable as a contributory infringer of the 
dramatic or performing rights in a work whose in- 
cidents are thus reproduced, although taking no 
part in the exhibition of the pictures.** It waer 
otherwise under the former English statutes.** 



XI. KElfEDIES AND PBOCEDURE FOB INFBINQEMEKT*^ 



[$ 336] A. Enumeration of Remedies— 1. United 
States Statutes. In the United States, under the 
present law, the remedies available in cases of in- 



fringment are: An injunction restraining such in- 
fringement;** the recovery of such damages as the 
copyright proprietor has suffered due to the in- 



[a1 One who maroly lets a room 
to tae offmdtr is not liable, even 
though he supplies the benches and 
lisrhts, or sells a ticket of admission, 
himself deriving no other profit than 
that arising from the letting of the 
roonnL Russell v. Briant. 8 C. B. 
836. 65 ECL 836, 137 Reprint 737. 

[b] IMtlng thoater^-*A proprietor 
of a thoater let it for one night for 
the benefit of one of his performers 
who was to pay him £30 for the use 
of It for that night, together with 
the services of the corps dramatique, 
band, lights, and accessories. The 
performer who so had the use of the 
theater represented therein a dra- 
matic piece, the sole right of repre- 
senting which had been assigned to 
plaintiff. It was held that the pro- 
prietor of the theater caused the 
piece to be represented, and conse- 
quently was guilty of an Infringe- 
ment of plaintiff's right, and liable 
to the penalty imposed by 3 & 4 
Wm. IV c 15 I 2. Marsh t. Con- 
quest, 17 C. B. N. S. 418, 112 KCL. 
418. 144 Reprint 169. 

81. Parsons v. Chapman, 5 C & 
P. 32. 24 ECLi 439. But see French 
▼. Day, 9 T. L. R. 648 (where the 
manager of a theater, having no 
control over the selection of works 
for performance, or over the per- 
formers, but who merely carried out 
his employer's orders, was held not 
liable. Kennedy, J., said: '*The 
whole thing was carried on by* . . . 
[the proprietor] who merely used 
. . . [the manager] as his mouth- 
piece. I think I ought not to hold 
that a person in . . . [his] posi- 
tion 'represented' or 'caused to be 
represented' the piece"). 

1. Copyright Act. 1911 (1 & 2 



Geo. V c 46 § 2 (3) ); Sarpy v. 
Holland, [1908] 2 Ch. 198. 1 BRC 
769. 

83. Robertson Copyright p 126 
note (g). 

[a] irnder til* foxmer Copyright 
(Mufdoal Gompoaitloiis) Act of 1888, 
the proprietor of the theater or place 
of amusement was not liable unless 
he caused or permitted a perform- 
ance, knowing it to be unauthorized 
(51 & 52 Vict, c 17 f 3). which thus 
j^laced the burden of proving guilty 
knowledge on plaintiff. In this re- 
spect the liability for permitting or 
causing a munical composition to be 
performed differed from the ca«ie of 
dramatic works. MacGillivray Copy- 
right pp 142, 144. 

9^ Stuart v. Smith, 68 Fed. 189. 

8^ See Mergenthaler Linotype Co. 
Y. Ridder. 65 Fed. 863 (a patent case 
where the authorities are collected 



and reviewed). See also Patents rSO 
Cyc 1002]: Trade-Marks. Trade- 
Names, and Unfair ComDetition [38 
Cyc 891] (where the same rule is 
applied). 

88. See Corporations (10 Cyc 920]. 

87. Oontribntory tnfnagemsat la 
patent cases see Patents [30 Cyc 
989]. 

Xa trad^nuurk oases see Trade- 
Marks, Trade-Names, and Unfair 
Competition [38 C^yc 766]. 

88. Scribner v. Straus. 210 U. S. 
352, 2i set 735. 52 L. ed. 1094 [aff 
147 Fed. 28. 78 (!JCA 122 (aff 139 Fed. 
193)] (where, however, the facts were 
found in favor of defendant). 

[a] Oontribntory InfvlngeaMnt not 
showBw— (1) Where there was no proof 
of any reservation of right in a copy- 
right of certain copyrighted publica- 
tions by their owner, or of an agree- 
ment by dealers from whom defend- 
ant purchased to abide by the rules 
adopted by an association of such 
publishers to maintain prices, or of 
any wrongful attempt on defendant's 
part to induce its vendors to break 
any contract with such publishers, 
defendant's sale of such publications 
for less than the regular price did 
not constitute a contributory in- 
fringement of the copyright. Scrib- 
ner v. Straus, 147 Fed. 28, 78 CCA 
122 [aff 139 Fed. 193, and aff 210 
U. S. 352. 28 set 735. 62 L. ed. 1094]. 
(2) But if he knows at the time of 
selling the plate that it will be used 
for the purpose of reproducing a 
copyrighted picture In the purchas- 
er's newspaper, it is otherwise, and 
he will be responsible with the pub- 
lishers as a Joint tort-feasor. Harper 
V. Shoppell, 28 Fed. 613. 

89. Harper v. Shoppell. 26 Fed. 
519. 23 Blatchf. 431 [Judgment or- 
dered for plaintiff on motion for new 
trial 28 Fed. 613L 

90. Harper v. Kalem Co., 169 Fed. 
61. 94 CCA 429 [aff 222 U. S. 55. 32 
set 20. 56 L. ed. 92. AnnCasl913A 
1285]; Harper v. Shoppell, 26 Fed. 
519. 23 Blatchf. 431. 28 Fed. 613. 

[a] ICaiiiifaetiirer of plAte for In- 
fringl&g plotnrar— (1) Where a per- 
son makes a out of a copyrighted 
picture and sells it to the publishers 
of an illustrated newspaper, he will 
not. it has been held, be liable for 
infringement in a case where there 
is no evidence that he contemplated 
that the purchasers would make any 
illegitimate use of the plate. "The 
cut was capable of use innocently in 
various ways, having no relation to 
the publication and sale of a news- 
paper. . . The law will not as- 
sume without evidence, or simply 



upon proof that the defendant sold 
the plate to the proprietors of a 
newspaper, that he intended to au- 
thorize a violation of the plaintiffs' 
rights." Harper v. Shoppelf 26 Fed. 
519, 621. 23 Blatchf. 431. 

91. Daly v. Palmer, 6 F. Cas. No. 
3,652, 6 Blatchf. 266, 36 HowPr (N. 
Y.) 206 (Daly's play, "Under the Gas 
Light," infringed by sale of Bouci- 
cault's play "After Dark" containing 
an infringing "railroad scene"). 

98. Kalem Co. v. Harper, 222 U. S. 
55, 32 set 20, 56 L. ed. 92, AnnCas 
1918A 1285 [aff 169 Fed. 61. 94 CCA 
429). 

[a] Bnle applied^ — "it is next ob- 
jected that the defendant cannot be 
held as a contributory infringer, be- 
cause its Alms are capable of inno- 
cent use; e. g., exhibitions for pri- 
vate amusement. This fact only 
compels the complainants to prove 
that the defendant does promote a 
guilty use of them. Inasmuch as it 
advertises the films as capable of 
producing a moving picture spectacle 
of Ben Hur, and sends its advertise- 
ments to proprietors of theatoriums 
with the expectation and hope that 
they will use them for public exhibi- 
tions. charging an entrance fee, and 
inasmuch as many of these proprie- 
tors have so used them, the defend- 
ant is clearly guilty of contributory 
infringement." Harper v. Kalem Co.^ 
169 Fed. 61, 64, 94 CCA 429 Faff 22^ 
U. S. 55, 82 set 20, 56 L. ed. 92, Ann 
Casl913A 1285]. 

93. Kamo ▼. Pathe Frftres, Ltd., 
100 L. T. Rep. N. S. 260 [dlsm app 99 
L. T. Rep. N. S. 114]. 

94. Criminal proceedings see infra 
{§ 444-452. 

ZnfrlngeiiLeiLt of oommoiulaw rights 
see supra fi§ 60-64. 

96. Act March 4, 1909 (85 St. at 
L. 1075 c 320 f 25 (2)). See also 
infra §§ 341-352. 

[a] Kistory of statnte^ — (1) The 
Copyright Acts of 1790 and 1802 con- 
tained no provision for an injunction 
to restrain infringement, the only 
remedies expressly provided being a 
forfeiture and destruction of infring- 
ing copies, and the recovery of a stat- 
utory penalty, one moiety of which 
was for the use of the United States. 
Act May 31. 1790 (1 St. at L». 124 c 16 
S 2); Act April 29, 1802 (2 St. at Ij. 
171 c 36 I 3). (2) In 1819, by an act 
extending the Jurisdiction of the cir- 
cuit courts to cases arising under 
the patent and copyright laws, the 
circuit courts of the United Stateg 
were specifically authorized "to grant 
injunctions, accordhig to the cotifse 
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fringement,^ as well as the profits made by the 
infruiger from such infringement,®^ or, in lieu of 
aetnal damages and profits, such damages as to the 
court shall appear to be just, within certain statu- 
tory limitations;^ the delivery up, and impounding, 
pendente lite, of all alleged infringing articles;®^ 
and the destruction of all infringing copies, devices, 
plates, molds, matrices, or other means for making 
infringing copies.^ In the case of infringement of 
a musical copyright by mechanical devices the rem- 
edies are an injunction and the recovery of statu- 
tory royalties in lieu of damages and profits, to 
which the court in its discretion may add, by way 
of damages in certain cases, a further sum not ex- 
ceeding three times the amount of such royalties.^ 
A criminal remedy is provided for certain willful 
infringements,^ but it is expressly provided that no 
criminal action shall be brought for infringement 
of a musical copyright by mechanical devices.^ 
There are no penalties for infringement prescribed 
by the present law in any case which may be recov- 
ered by the proprietor of the copjnright, there being 
a radical departure in this respect from all prior 
copyright laws.^ The statutory damages which 
may be awarded in lieu of actual damages and 
profits in certain cases* are expressly declared to be 
by way of damages and not as a penalty/ Impor- 
tation of piratical articles is prohibited, and pro- 
vision is made to prevent it, and for the seizure, 
condemnation, and destruction of such articles if 
unlawfully imported, but no other remedy and no 
penalty is provided for such unlawful importation.® 
Under prior statutes the remedies for infringe- 
ment were: An injunction and an accounting for 
profits, available in all cases;* a recovery of dam- 
ages, actual or statutory, available only in some 
eases ;^^ a recovery of statutory penalties, available 
only in some cases ;^^ and forfeiture of infringing 
copies of books, or of plates and sheets of other 
classes of works." The remedies by injunction and 
action for penalties were concurrent and not ex- 



clusive; the proprietor was entitled to both.^' The 
remedies provided by the present law apply to cases 
of infringement committed after the law took effect, 
although the copyright infringed was secured under 
prior statutes.^* 

[i 337] 2. English Statutes. In England, and all 
parts of the British Empire to which the Copyright 
Act of 1911 extends, the owner of the copyright, 
in cases of infringement, is entitled to all such rem- 
edies by way of injunction, or interdict, damages, 
accounts, and otherwise, as are or may be conferred 
by law for the infringement of a right.^^ All in- 
fringing copies of the copyrighted work, or of any 
substantial part thereof, and all plates used or 
intended to be used for the production of such in- 
fringing copies, are deemed to be the property of 
the owner of the copyright, who may sue to recover 
possession thereof, or as for a conversion thereof.^* 
A criminal remedy is provided by making it an 
offense, punishable by fine or imprisonment on sum- 
mary conviction, knowingly to infringe a copyright 
in the ways specified in the statute.^^ 

Statutory exceptions. In actions for infringe- 
ment, if defendant alleges and proves in defense 
that at the date of the infringement he was not 
aware and had no reasonable ground for suspecting 
that copyright subsisted in the work, plaintiff is not 
entitled to any remedy other than an injunction or 
interdict in respect of the infringement.^' Where 
a building or other structure infringes or, if com- 
pleted, would infringe the copyright in some other 
work, the owner of the copyright is not entitled to 
an injunction or interdict to restrain the construc- 
tion of such building or structure, or to order its 
demolition,^® and such structure is not deemed the 
property of the owner of the copyright,*® and the 
provisions for summary penalties for infringement 
do not apply .^ 

Under former English statutes. In the case of 
books, the remedy under former statutes was an 
action for an injunction, damages, account of 



and principles of courts of equity, to 
prevent the violation of the rights of 
any authors or inventors, secured to 
them by any laws of the United 
States, on such terms and conditions 
as the said courts may deem fit and 
reasonable.*' Act Febr. 15. 1819 (3 
St. at L. 481). (3) The Copyright 
Act of 1831 did not itself authorize 
injunctions against Infringement of 
copyright, although it referred to 
the provisions of the act of 1819 
(supra) which continued in force, 
but it did authorize injunctions to 
restrain the unauthorized publication 
of manuscripts. Act Febr. 3, 1881 (4 
St. at L. 436 c 36 S 9). (4) The act 
of 1870, revising, consolidating, and 
amending the patent and copyright 
statutes, authorized injunctions in 
copyright cases substantially in the 
terms of the act of 1819, quoted 
above. Act July 8, 1870 (6 St. at L. 
198 c 230 S 106). (5) This was car- 
ried forward, without substantial 
chanp'e. into the Revisied Statutes. 
Act June 18, 1874 (1« St. at L. 78); 
Rev. St. S 4970. (6) The statute con- 
tinued in this form unchanged until 
the present law was enacted, which 
provides that any person infringing 
a copyright shall be liable "to an in- 
junction restraining such Infringe- 
ment." Act March 4. 1909 (35 St. at 
L. 1075 c 320 $ 25(a)). 

M. Act March 4. 1909 (35 St. at 
L. 1075 c 820 I 26(b)). See also 
Infra | 357-864. 

97. Act March 4, 1909 (36 St. at 
L.. 1076 c 320 I 25(b)). See also 
infra SS 353-365. 

Sa Act March 4. 1909 (35 St. at 
li. 1076 c 820 f 25(b)). as amended 



by Act Aug. 24. 1912 (37 St. at L. 
488). See also infra f§ 360-362. 

99. Act March 4, 1909 (35 St. at 
L.. 1075 c 320 S 25(c)). See also infra 
S 365. 

I. Act March i, 1909 (35 St. at 
L. 1075 c 320 S 25(d)). See also infra 
§ 367. 

a. Act March 4, 1909 (85 St. at L. 

1075 c 320 I 25(e)). See also infra 
S 376. 

3. Act March 4. 1909 (35 St. at L. 

1076 c 320 8 28). See infra J 444. 
4b Act March 4. 1909 (35 St. at L. 

1075 c 320 f 25(e)). 

6. See the several copyright stat- 
utes enumerated supra § 71. 

6. See infra f 360. 

7. Act March 9, 1909 (35 St at L. 
1075 o 324) § 25(b) and (e)). 

& Act March 4, 1909 (35 St. at L.. 
1075 c 320 SI 32, 38). See also infra 
8 439. 

9. Rev. St S 4970. See also infra 
S§ 341-355. 

10. Rev. St §S 4964-4966. See 
also infra § 863. 

II. Rev. St. § 4965. See infra 
§ 371. 

19. See Infra 99 368. 369. 

13. Schumacher v. Schwencke. 25 
Fed. 466, 28 Blatchf. 378; Farmer v. 
Calvert Lith., etc., Co., 8 F. Cas. No. 
4.651. 1 Flipp. 228. But see Colburn 
V. Simms, 2 Hare 543, 554, 24 EngCh 
543. 67 Reprint 224 (where it is said: 
"The general rule undoubtedly is 
that, where a party seeking equitable 
relief Is incidentally entitled to the 
benefit of a penalty or forfeiture, the 
Court requires him, as a condition of 
its assistance, to waive the penalty 
or forfeiture"). 



14. Huebsch v. Arthur H. (Trist 
Co.. 209 Fed. 886. 

[a] Btatnta oonstraedw-***! think 
the provisions of section 25 of the 
Act of March 4, 1909 (35 U. S. St 
at li. 1076, c. 320 ru. S. Comp. St 
Supp. 1911, p. 1472]), 'An act to 
amend and consolidate the acta re- 
specting copyright,' apply in this 
case. It is immaterial, so far as 
the remedies provided by that act 
are concerned, that this copyright 
was obtained prior to the passage 
of that act. That section provides: 
'That if any person shall infringe 
the copyright in any work protected 
under the copyright laws of the 
United States, such person shall be 
liable,' etc. It was competent for 
Congress to give additional or more 
severe or more drastic remedies for 
the infringement of copyrights 
theretofore granted. But. or course, 
the remedies would only apply in 
the case of infringements committed 
after the act of 1909 went into ef- 
fect." Huebsch v. Arthur H. Crist 
Co., 209 Fed. 885, 894. 

15. St 1 & 2 (>eo. V c 46 I 6 (1). 
[a] bifrlBgwnent prior to July it 

1912.— No one may sue under the 
Copyright Act of 1911 except for 
infringement committed under that 
act Prior infringements must be 
prosecuted under the prior law. 
Evans v. Morris, [19131 W. n. 58. 

16. St. 1 & 2 Geo. V c 46 i 7. 

17. St 1 & 2 Geo. V c 46 S 11. 
See also infra § 445. 

18. St 1 & 2 Geo. V c 46 f 8. 

19. St 1 & 2 Geo. V c 46 i 9 (1). 
90. St 1 & 2 Geo. V c 46 f 9 (?). 
21. St 1 & 2 Geo. V c 46 I 9 (2). 
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profits, and a- delivery up of the infringing copies;" 
in eases of unlawful importation, the remedies avail* 
able were an injunction,^ forfeiture,^ seizure and 
destruction by the customs officers,^ and statutory 
penalties recoverable on summary conviction.^ In 
the case of infringement of the performing rights 
in a dramatic work the remedy was by injunction,^ 
and an action for a penalty of forty shillings for 
every performance, or for defendant's profits, or 
plaintiff's damages, whichever was the greater.^ At 
first, the remedies given for infringement of musical 
performing rights were the same as in the case of 
dramatic performing rights;^ but by the act of 
1888, the penalty or damages recoverable was made 
discretionary with the court or judge who was au- 
thorized to award only a nominal penalty or nom- 
inal damages, or a sum less than forty shillings for 
each performance, as the justice of the case might 
require.^ Injunction continued to be an available 
remedy for infringing musical performances.*^ In 
the case of infringement of copyright in engrav- 
ings, the statutory remedies were :'^ Forfeiture of 
plates and sheets, statutory penalties,^ damages,^ 
injunction,^ and inspection and account.'^ In the 
ease of paintings, drawings, and photographs, the 
remedies were:^ Injunction,"® damages,*® inspec- 
tion and account,*^ forfeiture and delivery up of 
eopies,^^ and statutory penalties/* In cases of 
sculpture cop3mght infringement the remedy was 
an action for damages,^ and injunction.^ 

[i 338] 3. Canadian Statutes. In Canada the 
only remedies provided by the statute for infringe- 
ment are a forfeiture of all infringing copies, plates, 



sheets, etc, and a penalty of not less than ten 
cents nor more than one dollar, as the court deter- 
mines, for each infringing copy or sheet found in 
the ixif ringer's possession, one moiety to be for the 
public uses of Canada, and the other moiety to 
belong to the owner of the copyright.*^ In this 
respect the Canadian statute is closely similar to 
the former copyright statutes of the United States.*^ 
Injunction and accounting are available remedies.^ 
$ 339] B. Ezdusiveness of Statutory Bemediea 
— 1. Bule Stated. Copyright being a purely statu- 
tory right,*® and the statute creating the right 
having provided specified remedies for its viola^ 
tion,°® in accordance with familiar rules of statutory 
construction,^^ such statutory remedies are exclu- 
sive of all others,^^ however inadequate such reme- 
dies may be.^ Of course, under statutes creating 
a property right, but providing no remedy for its 
violation, the common law will supply a remedy.** 
This was the situation under the statute of Anne, 
the action given thereby to a common informer for 
the penalties prescribed not being regarded as a 
remedy to the proprietor.** So where the statute 
gives a specific remedy for only some kinds or 
classes of infringing acts, and not for others, a 
common-law action will lie to redress the latter 
class of infringements, this being a case where the 
statute has created a right without giving a 
remedy.** The remedy by injunction and account- 
ing exists independently of express provision there- 
for in the copyright statutes,*^ it being granted on 
equitable principles for the protection of legal 
rights in cases where the remedy at law is inade- 



SS. St. 6 & 6 Vict, c 45 S§ 15. 23; 
Muddock V. Blackwood. riS981 1 Ch. 
58; Pitt Pitts V. Georgre, [18961 2 
Ch. 866: Cooper t. Whlttingliam. 15 
Ch. D. 601; Butterworth v. Kelly, 4 
T. L. R. 430; Hogg v. Klrby. 8 Ves. 
Jr. 216. 32 Reprint 336: Smiles v. 
Belford. 28 Grant Ch. (U. C.) 690. 

23. Cooper V. Whlttingrham, 16 Ch. 
D. 601. See also infra ft 439. 

S4. Black V. Imperial Book Co.. 
8 Ont. Li. 9 raff 6 Ont. L. 184. and 
app dism 35 Can. S. C. 488]. See 
also Infra ft 370. 

"But then sec. 23 becomes applic- 
able, which declares that copies un- 
lawfully printed, or imported, with- 
out consent in writing, shall be 
deemed to be the property of the 
registered proprietor of the copy- 
lierl^t. The effect of that enactment 
is that when copies are imported, 
even though they have not been un- 
la'wfully prlntea, they at once be- 
coine the property of the copyrlgrht 
proprietor; and the section pfves a 
remedy by action of trover or det- 
inue after demand in writing." 
Black V. Imperial Book Co., 8 Ont. 
L. 9. 15 [afC 5 Ont. L. 184, and app 
dlam 85 Can. S. C. 488] (per Mac- 
lennan, J. A.). 

as. St. 5 & 6 Vict, c 46 ft 17; 
Black V. Imperial Book Co., Ltd.. 5 
Ont. Jj. 184 [app dism 8 Ont. L. 9 
(app dism 36 Can. S. C. 488)]. See 
infra I 439. 

36. St. 6 & 6 Vict, c 45 ft 17. See 
also infra ft 372. 
87. See infra ft 841 et seq. 
as. St. 3 & 4 Wm. IV c 16 ft 2; 
Adams v. Bately. 18 Q. 6. D. 625. 
See also infra ft 372. 
39. St. 5 & 6 Vict, c 46 ftft 20. 21. 
30. The Copyright (Musical Com- 
positions) Act. 1888 (51 & 52 Vict, 
c 17 ft 1). 
81. See infra ft 341 et seq. 
38. St. 8 Geo. II c 13; 17 Geo. 
m c 67; 25 & 26 Vict, c 68 ftft 8. 9. 
See infra ft 370. 



84. 
85. 



87. 



See infra 
See infra 
See infra 
See infra 
Fine Arts 



372. 

364. 

841 et seq. 

853 et seq. 

Copyright 



Act. 



1862 (25 & 26 Viot c 68 ftft 6, 8, 



9, 11). 

39. See Infra f 341 et seq. 

40. See infra ft 364. 

41. See infra ft 858 et seq. 
48. See infra ft 870. 

48. See infra ft 872. 

44. Sculpture Copyright Act 1814 
(64 Geo. Ill c 56 ft 3); Bernard v. 
Bertoni. 14 Que. L. 219. 

46. See infra ft 341 et seq. 

46. Rev. St. (1906) c 70 ftft 37-39. 

47. See supra ft 336; infra ft 871. 

48. Smiles v. Belford. 23 Grant 
Ch. (U. C.) 690; Black v. Imperial 
Book Co.. 8 Ont. L. 9 faff 6 Ont. L. 
184. and app dism 35 Can. S. C. 
488]; Prowde v. Parrish. 27 Ont. 626; 
Gemmill v. Garland. 12 Ont. 139. 

49. Globe Newspaper Co. v. 
Walker. 210 U. S. 856, 28 SCt 726. 52 
Li. ed. 1096 [rev 140 Fed. 305, 72 CCA 
77. 2 LRANS 913, 5 AnnCas 274 (rev 
180 Fed. 693)1. See supra ft 66. 

60. See supra IS 8^6-338. 

61. See Actions ft 101 et seq; 
Statute*? r36 Cyc 1188]. 

68. Hills V. Hoover. 220 U. S. 329. 
337. 31 SCt 402, 65 L. ed. 485. Ann 
Caal912C 662: Globe Newspaper Co. 
V. Walker, 210 U. S. 366, 28 SCt 726. 
52 L. ed. 1096 [rev 140 Fed. 305, 72 
CCA 77. 2 LRANS 913. 5 AnnCas 274 
(rev 130 Fed. 593)]; Wheaton v. 
Peters, 8 Pet. (U. S.) 591, 8 L. ed. 
1056; Dixon v. Corlnne Runkel Stock 
Co., 214 Fed. 418; Ohman v. New 
York, 168 Fed. 963. 

"The copyright statutes of the 
United States afford all the relief to 
which a party is entitled, and no 
action outside of those provided 
therein will lie." Hills v. Hoover, 
supra [foil Globe Newspaper Co. v. 
Walker, 210 U. S. 356. 28 SCt 726, 52 
L. ed. 1096 (rev 140 Fed. 305. 72 CCA 
77. 2 LRANS 913, 6 AnnCas 274 [rev 
130 Fed. 593])]. 

63. Globe Newspaper Co. v. 
Walker, 210 U. S. 366, 28 SCt 726. 62 
L. ed. 1096 [rev 140 Fed. 805. 72 CCA 
77, 2 LRANS 918, 6 AnnCas 274 (rev 
130 Fed. 598)]: Bennett v. Boston 
Traveler Co.. 101 Fed. 445. 41 CCA 
445; Sarony v. Ehrlch, 28 Fed 7^. 23 
Blatchf. 666; Beckford v. Hood, 7 
T. R. 620. 101 Reprint 1164. 



64b See Actions ft 95. 

66. Roworth v. Wilkes, 1 Campb. 
94; Colburn v. Simms, 2 Hare 543. 24 
EngCh 543. 67 Reprint 224; Beckford 
▼. Hood. 7 T. R. 620, 101 Reprint 1164 
(of which it has been said: "The 
gist of this decision is that the stat- 
ute gave the right of exclusive pub- 
lication of copies, and gave the pro- 
prietor of the copyright no remedy; 
hence the common law supplied one.*^ 
Globe Newspaper Co. v. Walker. 210 
U. S. 356. 864, 28 SCt 726, 62 L. ed. 
1096); Cadell v. Robertson. 5 Paton 
App. Cas. 493; Bernard v. Bertoni, 14 
Que. L. 219. 

66. Roworth v. Wilkes, 1 Campb. 
94, Novell© V. Sudlow. 12 C. B. 177, 
74 ECL 177, 138 Reprint 869; Cam- 
bridge Univ. V. Bryer, 16 E3ast 317, 
104 Reprint 1109; Colburn v. Simms, 
2 Hare 643. 24 EngCh 548. 67 Reprint 
224: Rooney v. Kelly. 14 Ir. C. L. 158: 
Beckford v. Hood. 7 T. R. 620, 101 
Reprint 1164; Bernard v. Bertoni, 14 
Que. Li. 219. 

67. Plerpont v. Fowle, 19 F. Cas. 
No. 11.152, 2 Woodb. & M. 23; Carl- 
ton Illustrators v. Coleman & Co., 
Ltd., [1911] 1 K. B. 771; Cooper v. 
Whittingham, 15 Ch. D. 601: Sheriff 
V. Coates, 1 Russ. & M. 159, 5 EngCh 
169, 39 Reprint 61. 

[a] Beason for ml«^— "The plain- 
tiff also asks for an injunction to 
Erevent the future commission of 
reaches of this statutory enactment. 
It was argued, though not very 
strenuously, that the only remedy 
was the recovery of the penalty. I 
think that this case comes within 
the rule that, where there is a stat- 
utory enactment in favour of a per- 
son, and there is a penalty for the 
breach of the statutory enactment 
which goes to the person aggrieved, 
in such a case the penalty is the 
only remedy for the breach. That 
principle, however, onlv applies to 
remedies for the breach which has 
been committed, arid an injunction is 
not a remedy for the past breach, 
but is a means for preventing fur- 
ther breaches." Carlton Illustrators 
v. Coleman & Co.. Ltd., [1911] 1 K.B. 
771. 782 (per Ohannell, J.). 
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quate.^ A discovery may be had in proper cases 
subject to the usual rules.^ 

[f 340] 2. Bule Applied. Under the former law 
no action for damages would lie for the infringe- 
ment of copyright in any map, chart, print, cut, 
engraving, chromo, painting, drawing, statue, statu- 
ary, model, or design intended to be perfected and 
executed as a work of the fine arts, or of any dra- 
matic or musical composition otherwise than by 
public performance, because the remedy by for- 
feiture and penalties was exclusive,^ and the stat- 
ute gave a remedy by action for damages only in 
the case of books, and the public performance of 
dramatic and musical compositions.®^ Of course, 
if any of these subjects of cop3rTight were in fact 
copyrighted as books, as some of them could be, an 
action for damages as for infringement of a book 
would lie. So no action would lie to recover the 
value of infringing sheets or copies, because the 
statute gives a right to recover only the actual 
physical sheets or copies found in defendant's pos- 
session, together with the statutory penalty.®^ But 
under a statute which gave no remedy against one 
who printed or imported for gratuitous distribution, 
or who gratuitously distributed unlawfully printed 
or imported copies, an action for damages was sus- 



tained, although the statute specifically authorized 
an action for damages only where the printing or 
importation was for the purpose of sale, ezporti^ 
tion, or hire.^ And where the statutory action for 
damages is available only in cases where an entire 
book has been pirated, and is not applicable to 
cases of partial infringement, a conunon-law action 
for damages lies in cases of such partial infringe- 
ment.^ An attachment in accordance with local 
laws is not available in an action for infringement.^ 
[i 341] 0. Injunctions^— 1. In General The 
obvious and recognized inadequacy of the remedy 
at law in cases of infringement of copyright is the 
basis of the jurisdiction in equity to grant injunc- 
tions.®^ While this remedy would no doubt exist 
independently of any legislative authorization,®^ the 
copyright statutes both in the United States and in 
England have long expressly authorized the grant- 
ing of injunctions against infringement.®^ The 
jurisdiction thus granted by statute is in harmony 
with the general principles of equity jurisprudence 
and is to be exercised according to the course and 
principles of courts of equity,^® The remedy by 
injunction is concurrent with the other remedies 
given by the copyright law.^^ The general rules 
are substantially the same as those governing in- 



68. Plerpont v. Fowle, 19 P. Cas. 
No. 11452. 2 Woodb. & M. 23; Black 
y. Imperial Book Co., Ltd.. 6 Ont. L. 
184. See generally Fquity ri6 Cyc 
SO]; Injunctions [22 Cyc 769]. 

[a] ComparlsoB ntcciiavy.— Where 
the reading and comparison of two 
or more works is necessary In order 
to determine the question of piracy, 
such a comparison can conveniently 
be had only In e<iuity. Gyles v. Wil- 
cox, 2 Atk. 143, 26 Reprint 489, 7 
ERC 95. 

69. Plerpont v. Fowle, 19 F. Cas. 
No. 11,152, 2 Wood. & M. (U. S.) 2^ 
See infra I 366. See also generally 
Discovery [14 Cyc 301]. 

60. Walker v. Globe Newspaper 
Co., 210 U. S. 856. 28 SCt 726. 52 L. 
ed. 1096 [rev 140 Fed. 305. 72 CCA 
77, 2 L.RANS 918, 5 AnnCas 274 (rev 
180 Fed. 593^]; Thornton v. Schrei- 
ber, 124 U. S. 612. 8 SCt 618, 31 L. 
ed. 677; Ohman v. New York, 168 
Fed. 958 (map); Morrison v. Petti- 
bone. 87 Fed. 330. See also infra 
§S 857. 863. 

[a] ▲ strong arganiMit to the 
oontrary is contained In Judge Put- 
nam's opinion in Walker v. Globe 
Newspaper Co., 140 Fed. 306. but his 
decision was reversed by the su- 
preme court. Walker v. Globe News- 
paper Co., 210 U. S. 356, 28 SCt 726. 
62 L«. ed. 1096 [rev 140 Fed. 306. 72 
CCA 77, 2 LRANS 913, 6 AnnCas 274 
(rev 130 Fed. 693)]. 

61. U. a Rev. St. §S 4964. 4966; 
Globe Newspaper Co. v. Walker. 210 
U. S. 856, 28 SCt 726, 62 L. ed. 1096 
[rev 140 Fed. 305, 72 CCA 77, 2 LRA 
NS 013. 5 AnnCas 274 (rev 180 Fed. 
693)]; Thornton v. Schreiber, 124 U. 
S. 612, 8 SCt 618, 31 L. ed. 577. 

62. Rinehart v. Smith. 121 Fed. 
148; Sarony v. Ehrich, 28 Fed. 79, 23 
Blatchf. 656 (infringement of photo- 
graph of Oscar Wilde). 

**The Act of Congress gives no 
right to sue for the value of the ar- 
ticles, or damages for their deten- 
tion." Rinehart v. Smith, supra. 

63. Novello v. Sudlow, 12 C. B. 
177, 74 ECL. 177, 138 Reprint 869. 

64. Globe Newspaper Co. v. 
Walker, 210 U. S. 356, 28 SCt 726, 52 
L.. ed. 1096 [rev 140 Fed. 305. 72 CCA 
77, 2 LRANS 913, 5 AnnCas 274 (rev 
130 Fed. 598)]; Rooney v. Kelly, 14 
Ir. C. L. 158. 

66. Dixon v. Corinne Runkel Stock 
Co., 214 Fed. 418. 

[a] Beason for nil«>— U. S. Rev. 
St. 8 916 provides that in "common- 



law causes" plaintiff shall be entitled 
to similar remedies by attachment or 
other process against the property of 
defendant, provided by the laws of 
the state in which the court Is held, 
etc., and since no authority exists in 
the United States for obtaining a 
copyright beyond the extent to which 
congress has authorized it, a suit for 
infringement of a copyright is not 
a "common-law cause'* within § 915, 
and hence plaintiff in such action is 
not entitled to attachment. Dixon v. 
Corinne Runkel Stock Co., 214 Fed. 
418. 422 (where the court said: *'It 
is elementary principle that statutes, 
giving the ancillary remedy of at- 
tachment should be strictly construed 
— they should be confined to those 
causes of action which are clearly 
within the language of the statutes. 
This distinction between a right of 
action given by the common law 

from one dependent upon a statute 
!8 well understood in our Jurispru- 
dence. In using the term 'common- 
law causes' in section 915 Revised 
Statutes (U. S Comp. St. 1901, p 
684) it must be assumed that the 
Congress had this distinction in 
mind, and intended that it should be 
observed. It is not allowable to dis- 
regard it, or by Interpretation to ex- 
plain it away. The motion to vacate 
the warrant of attachment is 
granted"). 

Jb] VaoatloB of an wubtttlLoxlsed 
attachment in a suit In a federal 
court for Infringement of a copvright 
did not oust the court of Jurisdiction 
under the Judicial Code (Act March 
3, 1911 [36 n. S. St. at L. 1092 c 231 
S 24 par 7]), providing that such 
'^ourt shall have exclusive Jurisdic- 
tion of all suits at law or in equity 
arising under the patent and copy- 
right laws. Dixon v. Ck)rinae Runkel 
Stock Co.. 214 Fed. 418. 

66. XnJiiAotloiui generally see In- 
junctions [22 Cyc 724]. 

67. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 883 [mod on 
other grounds 176 Fed. 833, 100 CCA 
303]; Plerpont v. Fowle, 19 F. Cas. 
No. 11.152. 2 Woodb. ft M. 23* Cooper 
v. Whittlngham, 16 Ch. D. 501; 
Spottiswoode V. Clark, Coop. Ct. 
Cott. 254. 47 Reprint 844, 2 Phil. 154. 
22 EngCni 154. 41 Reprint 900- Law- 
rence V. Smith, Jac. 471. 4 EngCTh 
471, 37 Reprint 928; Bramwell v. 
Halcomb, Myl. ft C. 737. 14 EngCh 
737, 40 Reprint 1110; Saunders v. 
Smith, 8 Myl. ft C. 711, 14 EngCh 



711, 40 Reprint 1100; Mawman v. 
Tegg. 2 Russ. 886. 8 Eni^Ch 885, 88 
Reprint 380: Wilkins v. Alkin. 17 
Ves. Jr. 422. 424, 84 Reprint 163 
(per Eldon, L. C); Hogg v. Kirby, 
8 Ves. Jr. 215, 82 Reprint 336. 

"Jurisdiction upon subjects of this 
nature Is assumed merely for the 
purpose of making effectual the legal 
right; which cannot be made effect- 
ual by any action for damages; as. 
if the work is pirated, it is impos- 
sible to lay before a Jury the whole 
evidence as to all the publications, 
which go out to the world, to the 
Plaintiff's prejudice. A Court of 
Equity therefore acts, with a view 
to make the legal right effectual by 
preventing the publication alto- 
gether." Lord Eldon. in Wilkins v. 
Alkin, 17 Ves. Jr. 422, 424, 84 Re- 
print 163. 

"Our Jurisdiction, unless I mis- 
take, is founded upon this; that the 
law does not give a complete rem- 
edy to those whose literary property 
is invaded: for if publication after 
publication is to be made a distinct 
cause of action, the remedy would 
soon become worse than the dis- 
ease." Per Eldon, L. C, In Law- 
rence v. Smith, Jac. 471, 472. 4 Eng 
Ch 471, 37 Reprint 928. 

68, Cooper v. Whittlngham. 16 Ch. 
D. 601. See also supra fi 339. 

69. West Pub. Co. v. Edward 
Thompson Co.. 169 Fed. 838 [mod 
on other grounds 176 Fed. 833, 100 
CCA 303]. Bee also supra §8 8S6, 
387. 

Meclianlcal miuiical 4«vio«6 see 
infra | 374. 

70« Stevens v. Qladdlng, 17 How. 
(U. S.) 447, 16 L. ed. 165; Howell v. 
Miller, 91 Fed. 129, 33 CCA 407; Pler- 
pont V. Fowle. 19 F. Cas. No. 11,162, 
2 Woodb. & M. 23; Scribner v. Stod- 
dart, 21 F. Cas. No. 12,661. 

71. Cooper v. Whittlngham, 16 
Ch. D. 601. See also supra § 336. 

[a] After eaE^ixatlon of oopyxlglit. 
—Injunction may be an appropriate 
remedy for copyright infringement, 
even after the copyright has ex- 
pired, if the unfair taking occurred 
while the copyright was in force and 
no adequate legal remedy can be ap- 
plied. West Pub. Co. V. Edward 
Thompson Co., 169 Fed. 838 [mod on 
other grounds 176 Fed. 838, Jj^O CCA 
303]. 

[bl Where action for penalty 1« 

f sending.— An injunction to prevent 
nfringement of a copyright may be 
granted, although a qui tarn action 
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jnnetions in patent and trade-mark easesJ' 

[f 342] 2. PreliiBinary Injiuictioiui. Prelim- 
inary injunetions, in advance of a hearing on full 
proofs, are granted with much more caution than, 
and rest on somewhat different considerations from, 
permanent injunctions on final hearing;^^ but all 
the limitations and qualifications of the right to a 
permanent injunction anply with added force to a 
preliminary injunetion.^^ The granting or withhold- 
ing of a preliminary injunction rests in the sound 
discretion of the eourtJ* The question of granting 
a temporary injunction is affected by many con- 
siderations. It depends chiefly on the extent of 
doubt as to the validity of the copyright, whether 
it has been infringed, the damages which plaintiff 
will sustain if it is withheld, and defendant suffer 



if it is granted.^^ As a general rule, where plaintiff 
has made a prima facie case in regard to the exist- 
ence of the copyright and its infringement, and 
there is no gpreat inequality between the injury 
which the defendant will possibly sustain if it is 
granted and the injury which plaintiff will suffer 
if it is denied, the court will grant a temporary 
injunctions^ as to so much of the work at least as 
is a plain infringement of plaintiff's copyright,^* 
in the absence of a countervailing equity in favor 
of defendant.^ Preliminary injunctions are granted 
more readily in dramatic than in other classes of 
cascs.^^ But the writ will not be issued where 
very great injury would be likely to ensue to de- 
fendant from granting the motion for injunction, 
and little or none to plaintiff from its denial.^ In 



for the penalty allowed by law is 
pendlniT' Schumacher v. Schwencke, 
25 Ked. 466. 28 Blatchf. 37S. 

7a. Scrlbner v. Straus, 130 Fed. 
389 (analo8rou5) to patent cases). See 
Patents [30 Cyc 1006]. 

73. See Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 899 
et seq]. 

74b See generally Injunctions [22 
Cyc 906]. 

7S. See infra f 843 et sea (where 
all objections and defenses to an in- 
junction are considered, the scope of 
this section being limited to matters 
peculiar to preliminary Injunctions). 

7a Werner Co. v. • Encyclopaedia 
BriUnnlca Co.. 13.4 Fed, 831. 1024, 67 
CCA 281 raff 130 Fed. 460]; Worth- 
Irgton V. Batty, 40 Fed. 479. 

[a] Parttonlar dronmjitaBOM oon- 
tannuuTi^— The propriety in erranting 
a preliminary injunction rests solely 
in the sound discretion of the court; 
and therefore the writ will not be 
granted where it would operate op- 
pressively, inequitably, or contrary 
to the real Justice of the case. The 
courts decline to lay down any rule 
which will limit their discretion to 
grant or to withhold the writ as re- 
spects particular cases. Scribner v. 
Stoddart. 21 f. Cas. No. 12,561. 

77. Boosey v. Empire Music Co.. 
224 Fed. 646; Sweet v. Bromley, 154 
Fed. 754; Ricordl y. Hammerstein, 
150 Fed. 450; De Jonge v. Breuker. 
147 Fed. 768; Worthington v. Batty. 
40 Fed. 479; Matthewson v. Stock- 
dflde, 12 Ves. Jr. 270, 33 Reprint 
103: Drone Copyright p 616 [quot 
Scribner v. Stoddart, 21 F. Cas. No. 
12.561]. See also infra notes 88 et 
seq. 

[a] Beleraat ooBflldaratioBS^— -In 
Hanson v. Jaccard Jewelry Co., 32 
Fed. 208, application was made by 
plaintiff for an order pendente lite 
restraining defendant from circulat- 
inf a guidebook containing matter 
infringing on the copyright of plain- 
till, and it was held that the ques- 
tion of the damage that might be 
sustained by defendant on granting 
the order, as compared with that to 
plaintiff by denying it, the financial 
ability of defendant to respond to 
any damages assessed against him, 
the fact that there was no intent on 
the part of defendant to appropriate 
the property of plaintiff, and that it 
was done without the knowledge of 
defendant by one employed to com- 
pile the work, are all considerations 
which it is proper for the court to 
weigh in determining the question 
of granting or denying the appli- 
cation. 

78. George T. Bisel Co. v. Ben- 
der. 190 Fed. 205; Da Prato Statuary 
Co. V. Giuliani Statuary Co.. 189 
Fed. 90; Park, etc., Co. v. Keller- 
strass, 181 Fed. 431; Green v. Luby, 
177 Fed. 287; Sweet v. Bromley, 154 
Fed. 764; Woodter v. Crane, 147 Fed. 
515. 77 CCA 211; George T. Blsel 
Co. V. Welsh, 131 Fed. 664: Encyc- 
lopaedia Britannica Co. v. American 
Newspaper Assoc, 130 Fed. 460 faff 
134 Fed. 831. 67 CCA 281]; Trow 
Directory Printing, etc., Co. v. U. S. 



Directory Co., 122 Fed. 191; Chicago 
Directory Co. v. U. S. Directory Co., 
122 Fed. 189; Egbert v. Greenberg. 
100 Fed. 447 ("official form chart"); 
Trow Directory, etc.. Co. v. Boyd. 97 
Fed. '586; Broder v. Zeno Mauvais 
Music Co., 88 Fed. 74; Harper v. Hol- 
maxi, 84 Fed. 224; Ladd v. Oxnard, 
75 Fed. 703; America Trotting Reg- 
ister Assoc. V. Gocher. 70 Fed. 237; 
West Pub. Co. V. Lawyers' Co-op. 
Pub. Co., 53 Fed. 265 [rev on other 
grounds 79 Fed. 766. 25 CCA 648, 
35 LRA 400]; Lamb v. Grand Rapids 
School Furniture Co., 39 Fed. 474; 
Sanborn Map, etc., Co. v. Dakin 
Pub. Co., 39 Fed. 266; Humphreys' 
Homeopathic Medicine Co. v. Arm- 
strong, 30 Fed. 66; Schumacher v. 
Schwencke. 25 Fed. 466, 23 Blatchf. 
373; Reed v. Holliday, 19 Fed. 325; 
Hubbard v. Thompson, 14 Fed. 689; 
Atwill V. Ferrett, 2 F. Cas. No. 640. 
2 Blatchf. 39; Banks v. McDlvlti 2 
F. Cas. No. 961. 18 Blatchf. 163; 
Farmer v. Calvert Llth., etc.. Co., 8 
F. Cas. No. 4,651, 1 Flipp. 228: Flint 
V. Jones. 9 F. Cas. No. 4,872; Little v. 
Gould. 15 F. Cas. No. 8.394. 2 Blatchf. 
165; Miller v. McElroy. 17 F. Cas. 
No. 9.581: Scribner v. Stoddart 21 
F. Cas. No. 12,561, 8 WklyNC (Pa.) 
61; Shook v. Rankin. 21 F. Cas. No. 
12,804, 6 Biss. 477; Smith v. John- 
son, 22 F. Cas. No. 13,066, 4 Blatchf. 
252; Morris v. Wright, L, R. 5 Ch. 
279; Maple v. Junior Army, etc.. 
Stores, 21 Ch. D. 369; Cooper v. 
Whittingham, 15 Ch. D. 501; Morris 
V. Ashbee, L. R. 7 Eq. 84; Scott v. 
Stanford, L. R. 3 Eq. 718; Kelly v. 
Morris, L. R. 1 Eq. 697; Lewis v. 
Chapman, 8 Beav. 133, 43 EngCh 133. 
49 Reprint 52; Lewis v. Fullarton, 2 
Beav. 6. 17 EngCh 6. 48 Reprint 1080; 
Platts V. Button, Coop. 303, 10 Eng 
Ch 808, 35 Reprint 666, 19 Ves. Jr. 
447, 34 Reprint 583; Johnson v. 
Wyatt, 2 De G. J. & S. 18. 67 EngCh 
15. 46 Reprint 281; Chappell v. Dav- 
idson, 8 De G. M. ft G. 1, 57 EngCh 
1, 44 Reprint 289; Novello v. James, 
5 De G. M. ft G. 876, 54 EngCh 686. 
43 Reprint 1111; Rundell v. Murray, 
Jac. 311, 4 EngCh 311, 37 Reprint 
868; McNeill v. Williams. 11 Jur. 344; 
Jarrold v. Houlston, 3 Kay ft J. 708, 
69 Reprint 1294: Stevens v. Wildy, 
19 L. J. Ch. 190; Smith v. Chatto, 
81 L. T. Rep. N. S. 775; Southey v. 
Sherwood. 2 Meriv. 435. 35 Reprint 
1006; Bramwell v. Halcomb. 3 Myl. 
ft C. 737. 14 EngCh 737. 40 Reprint 
1110; Saunders v. Smith, 3 Myl. & C. 
711, 14 EngCh 711, 40 Reprint 1110; 
Baily v. Taylor, 1 Russ. ft M. 73. 5 
EngCh 73, 39 Reprint 28, Taml. 295, 
12 EngCh 295, 48 Reprint 118; Sheriff 
v. Coates, 1 Russ. & M. 159. 5 EngCh 
159, 39 Reprint 61; Robinson v. Wil- 
kins, 8 Ves. Jr. 224 note, 32 Reprint 
341 note: Hogg v. Kirby, 8 Ves. Jr. 
216. 32 Reprint 336. 

[a] Where olaar piracy Is shows 
(1) the court will grant an injunc- 
tion without waiting until the full 
extent of the piracy can be ascer- 
tained. Lewis v. Fullarton, 2 Beav. 
6. 17 EngCh 6. 48 Reprint 1080. (2) 
Where there is no doubt of the in- 
fringement, and no defense render- 



ing it inequitable to grant the relief 
prayed for, a preliminary injunction 
will be granted. Encyclopsedia Bri- 
tannica Co. V. American Newspaper 
Assoc, 130 Fed. 460 [aff 134 Fed. 
831, 1024. 67 CCA 281]. 

[b] TiDlation Qf sala prioe.*— 
Where the complainant sold its books 
only through authorized agents on 
the express condition that they 
should maintain a certain price and 
each book contained a notice of the 
conditions, it was held that a pre- 
liminary injunction would be granted 
against defendant who secured sev- 
eral copies of the books with knowl- 
edge of the conditions and offered 
them for sale at less than the fixed 
price. Authors, etc., Assoc, v. COor- 
man Co., 147 Fed. 616. 

79. .Sk>lian Co. v. Royal Music 
Roll Co., 196 Fed. 926; Sampson, etc., 
Co. V. Seaver-Radford Co.. 129 Fed. 
761; Banks v. McDlvltt. 2 F. Cas. No. 
961, 13 Blatchf. 163. 

aa See infra SS 343-348. 

[a] XBiMngement hy plalntUf Is 
ground for denying a preliminary in- 
junction. Sweet Y. Bromley, 154 Fed. 
754. 

81. Chappell v. Fields. 210 Fed. 
864. 127 CCA 448; Nixon y. Doran, 
168 Fed. 575. 

[a] Beamm for mle«— "Prelimi- 
nary injunctions are granted more 
readily in dramatic than in other 
cases because the delay involved in 
waiting for a final decree would gen- 
erally amount to a denial of Justice." 
Chappell V. Fields, 210 Fed. 864, 866, 
127 CCA 448. 

89. Dun V. Lumbermen's Credit 
Assoc. 209 U. S. 20. 28 SCt 335. 52 
L. ed. 663. 14 AnnCas 501 [aff 144 
Fed. 83. 75 CCA 241]; Bobbs-MerriU 
Co. y. Equitable Motion Pictures 
Corp., 232 Fed. 791; White v. Bender. 
185 Fed. 921; Ricordl v. Hammer- 
stein, 150 Fed. 450; Encyclopaedia 
Britannica Co. v. American News- 
paper Assoc. 130 Fed. 460 [aff 134 
Fed. 881. 67 CCA 281]; Sampson, etc., 
Co. V. Seaver-Radford Co.. 129 Fed. 
761; Trow Directory, etc., Co. v. Boyd. 
97 Fed. 586; West Pub. Co. v. 
Lawyers* Co-op. Pub. Co., 53 Fed. 
265; Hanson v. Jaccard Jewelry Co., 
32 Fed. 202; Goldmark v. Kreling, 26 
Fed. 349; Scribner v. Stoddart. 21 F. 
Cas. No. 12.661, 8 WklyNC (Pa.) 61; 
Spottiswoode V. Clark. 1 Coop. t. Cott. 
264, 47 Reprint 844, 2 Phil. 154. 22 
EngCh 154, 41 Reprint 900; McNeill 
V. Williams, 11 Jur. 844; Saunders v. 
Smith. 3 Myl. & C. 711, 14 EngCh 
711, 40 Reprint 1100; Ainsworth v. 
Bentley, 14 Wkly. Rep. 630. 

"Of late years the tendency or in- 
clination of the Court of Cnancery 
has, I think, been, and properly been, 
rather to restrict and diminish than 
to extend or increase, the class or 
number of cases in which it inter- 
feres by injunction in cases of con- 
tested copyright before the establish- 
ment of the legal title: the Court 
has, of late years especially, grlven 
great weight to the consideration of 
the question, which of the two 
parties to the dispute is more likely 
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all really doubtful eases a preliminary injunction 
should be refused.®' An application for a prelim- 
inary injunction may be supported,®* or opposed by 
affidavits.®* 

Validity or ezistenoe of the cop3rriglit» A pre- 
liminary injunction will be refused if the court en- 
tertains a reasonable doubt as to the existence or 
validity of the copyright,®® and it is immaterial 
whether the doubt arises as to the facts of the case 
or as to the law.®^ 



Infringement of the copyright. Although plain- 
tiff's cop3rright is established, if there is a doubt as 
to whether or not it has been infringed, a prelim- 
inary injunction will be denied.®® 

Defendant's financial responsibility. The ability 
of defendant to respond to any recovery for dam- 
ages or profits that may be assessed on final hear- 
ing is also an important fact to be considered;^ 
and where a recovery of damages and profits at 
final hearing will be an adequate remedy, and de- 



to suffer by an erroneous or hasty 
Judgment of an interlocutory nature 
aerainst them; and to the considera- 
tion also of the very possible, If not 
probable effect which an injunction 
may have to the defendant's preju- 
dice in an action." McNeill v. Wil- 
liams. 11 Jur. 344, 345. 

[a] Amlloatlon of rnto^^d) "It 
is said that a preliminary injunction 
oucrht not to be allowed because the 
defendants have a largre capital m- 
vested and 1,600 or 2.000 men em- 
ployed in their business, and that 
an injunction would do them irrep- 
arable injury. It is true that in 
cases of this nature the court will 
sometimes balance inconveniences, 
and withhold preliminary injunction 
where its allowance will cast a 
burden upon the defendant dispro- 

f>ortionate to the relief which its al- 
owance will afford the complainant. 
But this is not such a case. If the 
Injunction be here allowed, the de- 
fendants may continue their business 
as soon as they shall have substi- 
tuted for the articles now published 
by them other articles which do not 
infringe the complainant's copy- 
risrhted articles." Bncyclopeedla Bri- 
tannica Co. v. American Newspaper 
Assoc. 130 Fed. 460, 466 [aff 134 Fed. 
831, 67 CCA 281]. (2) "Whatever 
may be the ultimate result, the case 
is not one Justifyinsr a preliminary 
injunction. Especially is this view 
confirmed when there is nothing to 
show irreparable injury pendente lite. 
Plaintiff's play is not belngr produced, 
and the picture will not hurt the sale 
of the novel for the present." 
Bobbs-Merrill Co. v. Equitable Mo- 
tion Pictures Corp., 232 Fed. 791, 796. 
[b1 Works of a tnuudtory nature. 
—Unless the court is quite clear as 
to what are the legal rights of the 

fiarties, it is mu(5h the safest course 
o abstain from exercising its Juris- 
diction till the legal right has been 
determined, where the controversy 
arises over works of a transitory 
nature, such as almanacs. "In such 
a case, if the plaintiff is right, the 
court has some means, at least, of 
indemnifying him, by making the de- 
fendant keep an account; whereas, if 
the defendant be right, and he be 
restrained, it is utterly impossible to 
give him compensation for the loss 
he will have sustained. And the 
effect of the order in that event will 
be to commit a great and irremedi- 
able injury." Spottiswoode v. Clark, 
2 Phil. 154, 167, 22 EngCh 154. 

8& Bobbs-Merrill Co. v. Equitable 
Motion Pictures Corp., 232 Fed. 791; 
Photo Drama Motion Picture Co. v. 
Social Uplift Film Corp., 213 Fed. 
374 [aff 220 Fed. 448, 137 CCA 421; 
Ginn v. Apollo Pub. Co., 209 Fed. 713; 
Hoffman v. Le Traunik, 209 Fed. 375; 
Ricordi V. Mason, 201 Fed. 182; White 
V. Bender, 185 Fed. 921; Green v. 
Minzenshelmer, 177 Fed. 286; Benton 
V. Van Dyke, 170 Fed. 203; Sav- 
age v. Hoffman, 159 Fed. 584; Sweet 
V. Bromley, 164 Fed. 754; GopsiU v. 
C. E. Howe Co., 149 Fed. 905; De 
Jonge V. Breuker, 147 Fed. 763; 
American Mutoscope. etc., Co. v. Edi- 
son Mfg. Co., 137 Fed. 262; Dun v. 
International Mercantile Agency, 127 
Fed. 173; Harper v. Holman, 84 Fed. 
224; Mead v. West Pub. Co., 80 Fed. 
380; Miller v. McElroy, 17 F. Cas. 
No. 9.681. 2 PaLiJ 306. 

"Such a writ should never issue 



I unless the court is clearly of the 
opinion that the complainant will 
succeed at final hearing." Benton v. 
Van Dyke, 170 Fed. 203, 204. 

[a] DiBputad and donbtfnl auaa- 
tloaSrf— (1) On motion for a prelimi- 
nary injunction, all disputed or 
doubtful questions of fact must be 
resolved against complainant. Photo 
Drama Motion Picture Co. v. Social 
Uplift Film Corp., 213 Fed. 374 Jaff 
220 Fed. 448, 137 CCA 421. (2) Thus 
where it was a matter of much 
doubt whether plaintiff's engravings, 
published with a price list of the 
articles described in his book as an 
advertisement of those articles, were 
Intrinsically valuable as works of 
art the injunction was denied. Lamb 
V. Grand Rapids School Furniture 
Co., 39 Fed. 474. 

[b] State oompUatloa of statutes. 
—A court should not interfere by in- 
junction to restrain the publication 
by a state of a new compilation of 
Its laws determined by its legisla- 
ture to be required by the public in- 
terests, and which has been com- 
pleted, on the ground that the com- 

?iiler has appropriated the labor of a 
ormer compiler in infringement of 
his copyright, unless the right to 
the relief is clearly manifest from 
the evidence. Howell v. MiUer, 91 
Fed. 129. 83 CCA 407. 

84. Farmer v. Calvert Lith., etc., 
Co., 8 F. Cas. No. 4.661, 1 Fllpp. 228; 
Anglo-Canadian Music Pub. Assoc, v. 
WInnifrith, 15 Ont. 164 (affidavit of 
ownership not controverted is suffi- 
cient evidence where not denied). 

[al Affidavits in rsTmttnl. On the 
question of infringement, a complain- 
ant may read affidavits In rebuttal, 
although in support of his title, by 
strict chancery practice, he must de- 
pend on the affidavits filed with his 
bill. Farmer v. Calvert Lith., etc., 
Co., 8 F. Cas. No. 4,661, 1 Fllpp. 228. 

85. See cases passim; and gen- 
erally Injunctions [22 Cyc 724]. 

sa Ginn V. Apollo Pub. Co., 209 
Fed. 713: Hoffman v. Le Traunik, 209 
Fed. 37&; Nixon v. Doran, 168 Fed. 
675; Littleton v. Fischer, 137 Fed. 
684; American Trotting Register 
Assoc. V. Gocher, 70 Fed. 237; Lamb 
V. Grand Rapids School Furniture 
Co., 39 Fed. 474; Yuengling v. Schile, 
12 Fed. 97, 20 Blatchf. 462; Jollie v. 
Jaques, 18 F. Cas. No. 7,437, 1 
Blatchf. 618; Martinetti v. Magulre, 
16 F. Cas. No. 9.173, 1 Abb. 366; 
Miller V. McElroy, 17 F. Cas. No. 
9,581, 2 PaLJ 305; Scrlbner v. Stod- 
dart, 21 F. Cas. No. 12.661, 8 WklyNC 
(Pa.) 61; Walcot v. Walker, 7 Ves. 
Jr. 1, 32 Reprint 1. 

[a] Vlalntiff must show compli- 
ance with law^^A temporary Injunc- 
tion will not be granted unless com- 
plainant shows affirmatively, beyond 
any doubt, that he has complied with 
the copyright law. American Trot- 
ting Register Assoc, v. Gocher, 70 
Fed. 237. 

rb] Xnsnffloieait proof of copyxight. 
—It has been held that wnere plain- 
tiff has shown a copyright of a book 
and a copy of a book having the 
same title, and that defendant is 
publishing a book containing extracts 
from it, but has not shown that the 
copy produced is a copy of the book 
copyrighted, and defendant denies 
that it is. there is no ground for a 
preliminary injunction. Humphreys* 
Homeopathic Medicine Co. v. Arm- 



strong, 80 Fed. 66. 

[c] Dsfense of dedioatioiL— Pre- 
liminary injunction will not issue 
against the publication of defend- 
ant's arrangement of a musical com- 
position, although it is practically a 
reproduction of complainants' copy- 
righted arrangement thereof, com- 
plainants having also published un- 
copyrlghted editions of^the composi- 
tion, the character and extent of the 
dedication to the public through 
which cannot be determined on the 
affidavits and Inspection of the re- 
spective scores, so that it is impos- 
sible to decide the extent of any 
trespass by defendant on the rights 
secured to complainants by the copy- 
right, and it not appearing that de- 
fendant is unable to respond in dam- 
ages. Littleton V. Fischer, 137 Fed. 
684. 

87. Hoffman v. Le Traunik, 209 
Fed. 375; Little v. Gould. 15 F. Caa 
No. 8.394, 2 Blatchf. 165: Scribner v. 
Stoddart, 21 F. Cas. No. 12,561, 8 
WklyNC (Pa.) 61; Lowndes v. Dun- 
combe, 2 Coop. t. Cott. 216, 47 Re- 
print 1134 (title of plaintiff must be 
clear) 

[a] Where the facts are nadii* 
putedi or admitted, and present a 
clear cut question of law. however 
doubtful, it may be disposed of on 
appeal from r^usal to grant an in- 
junction pendente lite, without 
trenching on the discretionary 
powers of the court below. Asso- 
ciated Press V. International News 
Service, 245 Fed. 244, — CCA — [mod 
and aff 240 Fed. 9831. 

88. Bobbs-Merrill Co. v. Equitable 
Motion Pictures Corp., 282 Fed. 791; 
Benton v. Van Dyke, 170 Fed. 203; 
Nixon V. Doran, 168 Fed. 676; Gop- 
siU V. C. R Howe Co., 149 Fed. 905; 
De Jonge v. Breuker, 147 Fed. 763; 
LittleJohn v. Fischer, 187 Fed. 684; 
American Mutoscope, etc., Co. v. Edi- 
son Mfg. Co.. 137 Fed. 262; Hubges 
V. Belasco. 130 Fed. 388; Dun v. In- 
ternational Mercantile Agency, 127 
Fed. 173; Colliery Engineer Co. v. 
United C;orrespondence Schools Co., 
94 Fed. 162; Harper v. Holman, 84 
Fed. 224; Blunt v. Patten. 8 F. C&s. 
No. 1,680, 2 Paine 397; Miller v. Mc- 
Elroy, 17 F. Cas. No. 9,851. Sec 
Morris v. Wright. L. R. 5 Ch. 279 
(injunction denied in absence of 
satisfactory evidence of actual con- 
tents of a new directory not yet pub- 
lished). 

[a] Season for rolew— "Conflicting 
affiants should be cross-examined." 
Dun V. International Mercantile 
Agency. 127 Fed. 173, 174. 

[b] Z^unction denied under rule. 
—Where neither complainant's novel 
nor defendant's photoplay was strik- 
ingly original, and, although they 
each dealt with circus life, the 
themes were differently treated, and 
there was sufficient difference be- 
tween defendant's photoplay and 
complainant's novel to make it doubt- 
ful whether there had been a piracy, 
a preliminary injunction restraining 
a production of the photoplay will 
not be granted, a dramatization of 
the novel not being produced. Bobbs- 
Merrill Co. V. Equitable Motion Pic- 
tures Corp., 232 Fed. 791. 

88. Boosey v. Empire Music Co., 
224 Fed. 646; Ginn v. Apollo Pub. Co.. 
209 Fed. 713: Littleton v, Fischer, 
137 Fed. 684; Hanson v. Jaccard 
Jewelry Co., 32 Fed. 202. 
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fendant is able to regpond for any probable recov- 
ery, a preliminary injunction may be denied.^ 

Keeping aeconnt and giving bond. Where a tern* 
porary injunction is refused, the court, as a con- 
dition of such refusal, may compel defendant to 
keep an account of all sales and profits while await- 
ing a final hearing,^^ and to give a bond conditioned 
for the payment of such sum as may ultimately be 
decreed against him.*^ 

Laches. Laches on the part of plaintiff in seek- 
ing relief is one of the most frequent grounds for 



denying a preliminary injunction.^ But laohesi in 
the sense of mere delay ,^ especially where ex- 
plained or excused,"^ as by want of earlier knowl- 
edge of the infringement,^ is not necessarily a bar 
to even a preliminary injunction.^ 

Other grounds for deniaL A preliminary injunc- 
tion will not be gpranted on a bill which is plainly 
demurrable;^ nor will it be granted to restrain the 
infringement of future numbers of a periodical not 
yet published or cop3nrighted,^ or in eases where 
the infringing matter can be readily reproduced in 



90u White Y. Bender, 185 Fed. 921; 
Keene v. VHieatlev, 14 F. Cas. No. 
7,«44 (where a preliminary injunc- 
tion was refused, although the court 
was satisfied of plaintlfrs rigrht and 
defendant's infringement, hecause It 
believed the extent of plaintiff's in- 
Jury to be sustained prior to the final 
hearing could readily be measured 
and be compensated in money, and 
the danger of loss to defendant be 
thus avoided). 

91. Sampson, etc., Co. v. Seaver- 
Radford Co., 129 Fed. 761; Trow 
Directory Printing, etc., Co. v. Boyd, 
*7 Fed. 586; West Pub. Co. v. 
Lawyers* Co-op. Pub. Co., 63 Fed. 266; 
Hubbard v. Thompson, 14 Fed. 689; 
JoUle V. Jaques. 18 F. Cas. No. 7,437, 
1 Blatchf. 618; Spottlswoode v. Clark, 
1 Coop. t. Cott. 254, 47 Reprint 844, i 
PhU. 154. 22 EngCh 154, 41 Reprint 
900; McNeill v. Williams, 11 Jur. 344; 
Mawman v. Tegg. 2 Russ. 885, 3 Eng 
Ch 885. 38 Reprint 380; Wllkins v. 
Aikln, 17 Ves. Jr. 422, 34 Reprint 163. 

[a] ObJMSttoiis to thla praotio*.— 
"But one difficulty in all these cases 
is that, though keeping an account of 
the profits may prevent the defend- 
ant from deriving any profit, as he 
may ultimately be obliged to account 
to the plaintiff for all his gains, yet, 
if the work, which the defendant is 
publishing in the meantime, reallv 
affects the sale of the work which 
the plaintiff seeks to protect, the 
consequence is. that the rendering 
the profits of the former work to the 
complaining party may not be a sat- 
isfaction to nlm for what he might 
have been enabled to have made of 
his own work, if it had been the only 
one publlshea: for he would argue, 
that the profits of the Defendant, 
aa compared with the profits which 
he, the Plaintiff, has been improperly 
prevented from making, could only 
be in the proportion of eight shil- 
lings, the price of a copy of the one 
book, to one guinea, the price of a 
copy of the other. If the principle, 
upon which the Court acts, is — that 
satisfaction is to be made to the 
plaintiff. — I cannot see. though I 
never knew it done, why, if a party 
succeeds at law in proving the pir- 
acy, the Court should not give 
him leave to go on to ascertain, 
if he can, his damages at law; 
or if, after applying the profits 
which are handed over to him by the 
defendants, he can show that they 
were not a satisfaction for the In- 
iury done to him, I cannot see why 
the Court might not in such a case 
direct an issue to try what further 
damnification the plaintiff had sus- 
tained." Mawman v. Tegg, 2 Russ. 
886. 400, 3 EhigCh 385, 38 Reprint 380 
(per Endon. L. C). 

[b] tleaUng aooonnts.— Defendant 
may be required to file monthly ac- 
counts, verified by affidavit, and 
sealed up, the sealed papers to be 
opened only on order of the court. 
Mawman v. Tegg. 2 Russ. 385, 3 
EngCh 385, 38 Reprint 380. 

92. Boosey v. Empire Music Co., 
224 Fed. 646; Gopsill v. C. E. Howe 
Co., 149 Fed- 906; De Jonge v. Breu- 
ker. 147 Fed. 763: Sampson, etc., Co. 
V. Seayer-Radford Co., 129 Fed. 761; 
Trow Directory, etc., Co. v. Boyd. 97 
Ked. 686; American Trotting Regis- 
ter Assoc. V. Gocher. 70 Fed. 237; 
West Pub. Co. V. Lawyers' Co-op. 
Pub. Co., 68 Fed. 266 (where a pre- 



liminary injunction was granted, 
with leave to defendant to continue 
to furnish the book, alleged to be an 
infringement, to regular subscribers 
and others with whom it had con- 
tracted to deliver It, on giving bond 
to keep an account of sales and to 
pay such damages as might be 
awarded to the complainant): Hub- 
bard V. Thompson, 14 Fed. 689. 

[a1 Oirciunstaiioes Jtutlfylnff tx>iid 
lA llim of iiijiuietioa.^ — "These cases 
must be viewed and dealt with from 
a practical standpoint. Songs of 
this character usuallv have a tempo- 
rary vogue^ and, if the sale is 
stopped just at the time that the 
public is keen, serious Injury may be 
done, even though a plalniiff gives 
a bond or undertaking to respond. 
On the other hand, the financial 
showing of the defendant here, so 
far as disclosed by the papers, is not 
satisfactory, audi, should plaintiffs 
ultimately prevail, they may have 
their labor for their pains. A fur- 
ther consideration is that the sale of 
defendant's composition cannot in- 
terfere with the sale of plaintiffs' 
composition by virtue of the Inherent 
difference, generally jspeaking, of the 
tastes to which they appeal; and 
therefore the case is not one where 
plaintiffs' commercial exploitation of 
their composition is Interfered with, 
but one which involves solely the 
rights under the statute. Under all 
thene circumstances, I have con- 
cluded that the fair course to 
pursue is as follows: The motion 
will be granted, but injunction will 
be suspended, provided defendant 
files in the office of the clerk, five 
days after the entry of the order 
herein, a bond pending final hearing, 
or appeal from this order, in the sum 
of 13,000; also a full statement of 
the sale made by it up to the date 
of the entry of the order, and there- 
after file upon the 15th and 1st days 
of each month a statement of suc- 
ceeding sales. In justice to both 
sides, the cause will be advanced to 
the March calendar for trial." Boosey 
V. Empire Music Co., 224 Fed. 646, 
647 

93. Eichel V. Marcin. 241 Fed. 404; 
Heln V. Harris, 176 Fed. 876 [aff 183 
Fed. 107, 106 CCA 899]; Sweet v. 
Bromley, 164 Fed. 754; Rlcordi v. 
Hammerstein, 160 Fed. 450: Lewis v. 
Chapman. 3 Beav. 133, 43 EngCh 133 
49 Reprint 62; Rundell v. Murray 
Jac. 311, 4 EngCh 311, 87 Reprint 
868; Saunders v. Smith, 3 Myl. & C. 
711, 14 EngCrh 711. 40 Reprint 1100; 
Piatt V. Button, 19 Ves. Jr. 447, 84 
Reprint 683. 

"The court should be particularly 
hesitant about granting a prelimi- 
nary Injunction after months of de- 
lay, and where It appeals, by the af- 
fidavits of the defendants, that they 
did not know of the existence of the 
plaintiffs' manuscript until the com- 
mencement of this suit." Eichel v. 
Marcln, 241 Fed. 404, 411. 

"The plaintiff has permitted sev- 
eral people to publish these dances, 
some of them for fifteen years; thus 
encouraging others to do so. That, 
it is true, is not a justification; but 
under these circumstances a (3ourt 
of Equity will not interfere In the 
first instance. If as is renresented, 
some of them were published only 
last year, and one two months ago. 
the Bill ought to have been confined 



to those." Piatt v. Button, 19 Ves. 
Jr. 447. 448, 34 Reprint 583. 

Iiaoh — gtnArally see Equity [16 
CJyc 150 et seq); Injunctions [22 (;yc 
777 et seq]. 

94. Hein v. Harris, 175 Fed. 876 
[aff 183 Fed. 107, 106 CCA 399]; Els- 
feldt V. Campbell, 171 Fed. 594: 
Wooster v. Crane, 147 Fed. 616. 77 
CCA 211. 

[a] Here delay withont vrejndiM 
to defenaant* — '*The complainant has 
undoubtedly delayed long. Had the 
defendant shown any prejudice re- 
sulting from that delay, I should not 
frant the temporary injunction; but 
can see no damage which has been 
done, except to the complainant, by 
the continuance of the infringement, 
and therefore I do not think that the 
laches is significant." Heln v. Har- 
ris, 175 Fed. 875. 877 [aff 183 .Fed. 
107, 105 CCA 399]. 

96. Wooster v. Crane, 147 Fed. 
616, 77 CCA 211. 

[a] Bxonse for delasr^ — ^"The 
laches sought to be Imputed to the 
complainant consists in its failure 
to institute the suit until the defend- 
ants had been proceeding openly 
with their infringement for about a 

?'ear. The delay, however, is satls- 
actorily explained. The complain- 
ant was actively engaged in the de<- 
fense of a suit prosecuted by Woos- 
ter [one of defendants] in one of the 
courts of the state of iCansas to ob- 
tain a cancellation of the contract 
which made it the equitable owner 
of the copyrights. It obtained a 
judgment in its favor in that suit, 
and shortly thereafter commenced 
the present one, and at once applied 
for a temporary injunction. The cir- 
cumstances, therefore, refute rather 
than suggest an acquiescence in the 
Infringement or an abandonment of 
the copyrights." Wooster v. Crane, 
147 Fed. 616, 616. 77 CCA 211. 

[b] Delay while law donbtfttL-^ 
•The copyright of work of an alien 

was sold to a British subject who 
published it in 1844. The copyright 
was infringed in 1849, but the state 
of the law then rendered it very 
doubtful whether the copyright was 
protected, and the purchaser merely 
protested against the infringement; 
but in 1851, within a reasonable time 
after the decision of a case in the 
exchequer chamber had established 
the general question of copyright in 
an alien, he filed his bill and moved 
to restrain the publication of the 

Elrated work. It was held that there 
ad been no such delay as to disen- 
title him to an injunction. Buxton 
V. James, 6 De G. & Sm. 80, 64 Re- 
print 1027. 

96. Werner Co. v. Encyclopaedia 
Britannica Co., 134 Fed. 831, 1024. 67 
CCA 281 [aff 130 Fed. 460]. But see 
Lewis V. Chapman. 3 Beav. 133, 43 
EngCh 133, 49 Reprint 62 (where in- 
junction was denied because plaintiff 
had full means of knowledge which 
was accordingly imputed. The de- 
lay was for six and one-half years, 
and during one year plaintiff had 
been in possession of a complete 
copy of defendant's work). 

97. Werner Co. v. Encyclopaedia 
Britannica Co., 134 Fed. 831, 1024, 67 
CCA 281 raff 130 Fed. 460]. 

98. Ladd V. Oxnard. 75 Fed. 703. 

99. Sweet V. Bromley, 154 Fed. 
754. Compare Little v. Gould. 15 F. 
Cas. No. 8.394, 2 Blatchf. 166, 186 
(where defendant was enjoined from 



1168 [13 C.J.J 



COPYRIGHT AND LITEBABY PROPERTY 



[§§ 342-34a 



a neaJnf ringing manner.^ 

- A bond may b« required of plaintiff as a con- 
dition of granting a preliminary injunction."" 
-Dissolution. Denials of plaintiff's title or 
right on information and belief are not sufficient 
to dissolve an injunction.^ A defendant guilty of 
piracy may be denied damages on dissolution of a 
restraining order, where the dissolution is solely on 
the ground of invalidity of plaintiff's copyright.^ 

[% 343} 3. Permanent Injnnctions — a. & GteneraL 
Under the statute, injunctions in copyright cases 
are to be granted according to the course and prin- 
ciples of courts of equity, and on such terms as the 
court or judge may deem reasonable.^ Accordingly, 
even in the case of permanent injunctions at final 
hearing, the court or judge may exercise a meas- 
ure of sound legal discretion in granting or refus- 
ing the injunction.® But ordinarily, if the court is 
satisfied at final hearing that plaintiff has a valid 
eopyright and that defendant has infringed it, a 
permanent injunction will be granted to restrain 
further infringement.'^ If it is doubtful whether 
or not there has been an infringement of copyright, 



the court may, in the exercise of its sound discre^ 
tion, refuse to grant an injunction.^ The courts 
will be slow in granting an injunction before de- 
fendant 's work has been published.^ It has, how- 
ever, been done,^^ and there is no reason why 
preparations for a threatened infringement may not 
be carried so far as to call for an injunction to 
prevent the consummation of the wrong.^^ There 
is some authority for the proposition that, although 
a copyright is not perfect until all the requirements 
of law are complied with, still, by taking the incipi- 
ent steps, a right is acquired which chancery will 
protect until the other acts may be done." But it 
is clear that no injunction can be granted under 
the copyright law to protect a merely projected 
publication;^^ and under the present statute, which 
provides that no action or proceeding shall be main- 
tained until the provisions as to deposit of copies 
and r^stration have been complied with,^* an in- 
junction will be refused if sought in a suit begun 
before that time.^* Where an action at law cannot 
be maintained, an injunction will not be granted,^* 
except in cases of threatened infringement which 



publishing law reportB ^'already pub- 
lished or to be hereafter published 
by the plaintiffs"). 

[a] Baason for nil*.— "The prob- 
lem is tO' reach and prevent future 
acts of infrinerement. such as are 
aimed at. But as to these it is to be 
observed that it is only copyrighted 
matters that are protected, and not, 
therefore, until there has been an 
actual publication and proper steps 
taken to copyright it, is a case pre- 
sented in which the court can inter- 
fere. In advance of this, it would 
have to be assumed, not only that 
-the complainant would duly copy- 
-rigrht his work and give notice of it, 
.but that the defendants would con- 
-tinue to draw upon it, notwithstand- 
Iner the warning so given." Sweet v. 
Bromley, 154 Fed. 764, 765. 

1. Cox V. Land, etc., Journal Co., 
L. R. 9 Eq. 324. 



[a1 iKterloentovy injwLotlon ro- 
fttied notwithstanding InfrtamnMit. 

—In a case where the proprietor of 
a newspaper sought to restrain the 
piracy of a *'llst of hounds," the court 
was of the opinion that, although the 
piracy might be established, the list 
was liable to such frequent changes, 
and a correct list was so easily ob- 
tained, that it was not a case for an 
interlocutory injunction. Cox v. 
Land, etc.. Journal Co.., L. R. 9 Eq. 
824, 333 (where Malins, V. C. said: 
"I do not think It is a case to be de • 
cided on an interlocutory application; 
and my reason is this: this list must 
be corrected from week to week; It 
could not be a correct list from the 
Ist of November until April, or to 
the end of the hunting season. 
Changes must take place; the list 
of masters, huntsmen, and whips 
can hardly continue to be correct, 
even for a week. Now, suppose I 
were to grant an injunction, how can 
it be acted upon? The Defendants 
have only to issue a fresh circular, 
make an urgent appeal for answers, 
or send a person by rail and get the 
information from the masters of the 
.hunts, and next week bring out a 
very correct list; and how am I to 
know the way in which they got their 
information? At present, I do not 
see that I can interfere"). 

2. De Prato Statuary Co. v. Giu- 
liani Statuary Co., 188 Fed. 90; 
Green v. Luby, 177 Fed. 287; Trow 
Directory Printing, etc., Co. v. U. S. 
Directory Co., 122 Fed. 191; Chicago 
Directory Co. v. U. S. Directory Co., 
122 Fed. 189; Egbert v. Greenberg, 
100 Fed. 447. 

3. Farmer v. Calvert Lith., etc., 
Co., 8 F. Cas. No. 4.651, 1 Fllpp. 228. 



4, Broder v. Zeno Mauvais Music 
Co.. 88 Fed. 74 (immorality of plain- 
tiffs song). 

ff. Act March 4, 1909 (35 U. S. St. 
at L. 1076 c 320 § 36); U. S. Rev. St. 
9 4970: Act Febr. 15, 1819 (3 U. S. 
St. at L. 481). 

6L Dun V. Lumbermen's Credit 
Assoc, 209 U. S. 20. 28 SCt 335, 52 
L. ed. 663, 14 AnnCas 501. See also 
Injunctions [22 Cyc 746]. 

7, West Pub. Co. v. Lawyers' Co- 
op. Pub. Co.. 79 Fed. 756, 25 CCA 
648, 35 LRA 400 [rev 64 Fed. 360, 
25 LRA 4411; Werckmeister v. 
Pierce, etc., Mrg. Co., 63 Fed. 445 
[rev on other grounds 72 Fed. 54. 18 
CCA 4311; Flshel v. Lueckel. 53 Fed. 
499; Sanborn Map, etc., Co. v. Dakln 
Pub. Co., 39 Fed. 266; Henry Bill 
Pub. Co. V. Smythe, 27 Fed. 914; 
Reed v. Holllday, 19 Fed. 325; Fol- 
som V. Marsh. 9 F. Cas. No. 4 901, 2 
Story 100; Daly v. Palmer, 6 F. Cas. 
No. 8,552, 6 Blatchf. 256; Greene v. 
Bishop. 10 F. Cas. No. 5.763, 1 Cliff. 
186; Jollie v. Jaques, 13 F. Cas. No. 
7.437, 1 Blatchf. 618; Lawrence v. 
Dana, 14 F. Cas. No. 8.136. 4 Cliff. 1; 
Story -v. Holcombe, 23 F. Cas. No. 
13,497. 4 McLean 306; Hogg v. Scott, 
L. R. 18 Eq. 444; Morris v. Ashbee, 
L. R. 7 Eq. 34; Macklln v. Richard- 
son, Ambl. 694, 27 Reprinl 451, 7 ERC 
66; John.<ion v. Wyatt. 2 De G. J. & S. 
18, 67 EngCh 16, 46 Reprint 281; 
Prince Albert v. Strange, 2 De G. & 
Sm. 652. 64 Reprint 293, 1 Hall & T. 
1. 47 Reprint 1302, 1 Macn. & G. 25, 
47 BngCh 19, 41 Reprint 1171; Mac- 
Rae V. Holdsworth, 2 De G. & Sm. 
496, 64 Reprint 222; Murray v. Boerue. 

1 Drew. 868, 61 Reprint 487; Tlnsley 
V. Lacy, 1 Hem. & M. 747, 71 Reprint 
327; Dickens v. Lee, 8 Jur. 183; Jar- 
rold V. Houlston, 3 Kay ft J. 708, 69 
Reprint 1294; Chappell v. Sheard, 2 
Kay ft J. 117, 69 Reprint 717; Sweet 
v.. Maugham, 11 Sim. 51, 34 EngCh 
51, 69 Reprint 793; Campbell v. 
Scott. 11 Sim. 31, 34 EngCh 81. 59 
Reprint 784; Whittlngham v. Wooler, 

2 Swanst. 428. 36 Reprint 679; Nis- 
bet V. Golf Agency. 23 T. L. R. 370; 
Kelly V. Hooper. 1 Y. & Coll. 197, 20 
EngCh 197, 62 Reprint 852. 

[a] AX interlooutoxj deeroA^— 
Complainant is entitled to an injunc- 
tion, if at all, at the time the decretal 
order is entered, to restrain defend- 
ant from any further violation of his 
rights, as the whole case is then be- 
fore the court. Lawrence v. Dana, 
15 F. Cas. No. 8.186. 4 Cliff. 1. 

[b] Ck>ntest orer titlA.— The mere 
fact that the title to a copyright 
under a contract of sale Is in dispute 
does not prevent the granting of an 



injunction against infringement 
Pierpont v. Fowle, 19 P. Cas. No. 
11,152. 2 Woodb. & M. 23. 

8. Howell V. Miller. 91 Fed. 129, 
83 CCA 407; Blunt v. Patten, 3 P. 
Cas. No. 1.580, 2 Paine 397; Jollie v. 
Jaques, 13 P. Cas. No. 7.437, 1 
Blatchf. 618; Murray v. Bogue, 1 
Drew. 363. 61 Reprint 487; Spiers v. 
Brown, 6 Wkly. Rep. 852. 

9. Morris v. Wright, L. R. 5 Ct. 
279 (holding that, until defendant's 
work has been published and there 
is evidence of the actual contents, an 
Injunction will not be granted on evi- 
dence by plaintiff of the mode em- 

gloyed hy defendant in preparing 
is work). 

10. Thomas v. Lennon, 14 Fed. 
849; Little v. Gould. 15 F. Cas. No. 
8.394. 2 Blatchf. 166; Bradbury v. 
Sharp, [1891] W. N. 143. 

11. Historical Pub. Co. v. Jones 
Pub. Co., 231 Fed. 638, 145 CCA 524; 
Morrison v. Pettlbone. 87 Fed. 330. 

[al Xnjimctlon graatod bofor* 
imbUoation — ^Where defendant had 
made preparations for the public rep- 
resentation of plaintiff's convrighted 
musical composition, intending to an- 
ticipate the performance by plaintiff, 
an injunction restraining the pro- 
po<;pd performance by defendant was 
granted. Thomas v. Lennon, 14 Fed. 849. 

la. Wheaton v. Peters, 8 Pet. (U. 
S.) 591. 8 L. ed. 1056; Boucicault V. 
Wood. 3 F. Cas. No. 1,693, 2 Biss. 84; 
Pulte V. Derby. 20 F. Cas. No. 11.466, 
5 McLean 828 (both cases decided 
under the act of 1831). 

13. Centennial Catalogue Co. v. 
Porter. 5 F. Cas. No. 2.646. 2 Wkly 
NC (Pa.) 601; Cate v. Devon, etc.. 
Constitutional Newspaper Co., 40 Ch. 
D. 500. And see supra $ 106. Contra 
Little V. Gould, 16 F. Cas. No. 8.394, 
2 Blatchf. 165 (where the inlunction 
restrained defendant from publishing 
in the future certain law reports 
which plaintiff was to publish in the 
future); Bradbury v. Sharp. [1891] 
W. N. 143 (in which, where * single 
illustration had been taken from 
Punch, Kekewich. J., said he saw no 
objection to the injunction extending 
to the protection of the contents of 
future numbers and granted a per- 
petual injunction accordingly). 

14. Deposit of oopios and raglfl- 
tration see supra % 174 et seq. 

15. New York Times Co. v. Bun 
Printing, etc., Co., 204 Fed. 686, 128 
CX:JA 64; New York Times Co. v. Star 
Co.. 195 Fed. 110. 

16. Lawrence v. Smith. Jac 471. 
4 EnarCh 471. 37 Reprint 928; Walcot 
V. Walker, 7 Ves. Jr. 1. 32 Reprint 
1. 



For Ifttw caflM, d«Tolopiii«its and ebaairos in the law see cumulative Annotations; same title, page and note number. 
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would be actionable if eoaaommated.^^ 
. [i 344] b. Cteaation of InfrinceiiLeiit. The eessa^ 
tioB of the infringement, although removing the 
occasion for an injunction, in no way deprives 
plaintiff of his right to such equitable relief .^^ The 
rale here is the same as in patent and trade-mark 
eases.^^ But an injunction may be denied where 
infringement has ceased and there is no danger of 
its renewal at any time in the future.^ 

[{ 345] e. Damage to Plaintiir. Where plaintiff 
shows his title to a copyright, and its infringement, 



the court will grant an injunction without proof of 
actual damages.^^ 

[i 346] d. Slight Infringement. In cases where 
the infringement of copyright is slight, both as to 
the quality and the value of the matter copied, and 
the pirated matter is quite out of proportion to the 
amount of original matter in defendant's work, the 
court will not, as a general rule, interfere by way 
of injunction, but will leave plaintiff to his remedy 
at law.^ But there may be cases where the pirated 
matter, although small in quantity, is so material 



17. Historical Pub. Co. v. Jones 
Pub. Co.. 231 Fed. 638, 146 CCA 524; 
Morrison y. Pettibone, 37 Fed. 330. 
See supra note 10. 

1& Alfred Decker Cohn Co. v. 
EtcMsoir Hat Co.. 226 Fed; 186; Gil- 
more V. Anderson. 38 Fed. 846; E. 
W. Savory, Ltd. v. The World of 
Golf. Ltd., [19141 2 Ch. 666: Nisbet 
T. Grolf Agency, 23 T. L. R. 870. 

[aj D^roatdaafk promtoe not to 
iinuiir* fart]imr«^"where a right of 
this kind has been Infringred by a 
defendant, the plaintiff Is entitled to 
tn order and is not debarred from 
erercislnff his right to sue by a sug- 
gestion on the other side that they 
will promise not to do it again and 
will pay such damages a^s may be 
agreed between them. I am not 
ffoing to consider it, and it is not 
from the point of view I 



Uke, but supposing that the plain- 
tiils had l>e'en offered all that they 
vere entitled to except an order, and 
that then the writ was issued and 
the defendants had repeated the ofFer 
that they made before action, enlarg- 
ing their offer by including the costs 
01 the action up to date, and then 
the plaintiffs had persisted with the 
action. I tbink the whole of the sub- 
sequent costs, from the time of their 
offer to submit to an order, would 
be cast upon the plaintiffs, but that 
in my opinion is the only way in 
which, wnare a wrong has been done, 
the defendant can escape from the 
liability of having the rights which 
have been Infringed asserted in a 
Court of law and a proper order 
obuined." ES. W. Savory, Ltd. v. The 
World of Gtolf. Ltd., [1914] 2 Ch. 666, 
571 (per Neville, J.). 

IS. See Patents [30 Cye 1008]; 
Trade-Marks, Trade-Names, and Un- 
fair Competition [38 Cyc 902]. 

SO. Park, etc., Co. v. Kellerstrass, 
m Fed. 481- Hartford Printing Co. 
V. Hartford Directory, etc., Co., 146 
Pad. 332: Byrne v. StaUst Co., [1914] 
1 K. B. 622; H. Blacklock & Co.. Ltd. 
V. C. Arthur Pearson, Ltd., [1915] 2 
Ch. 876; Sarpy v. Holland. [1908] 2 
Ch. 198, 1 BRC 769. See Lillard v. Sun 
Printing etc., Assoc., 87 Fed. 213 
(where Lacombe, J., doubted whether 
an injunction should be granted for 
a newspaper infringement of a cut 
and accompanying text, on the 
ground that there was no likelihood 
of further publication or sale), 
.fa] AvpltoatloiiB of nile<— (1) An 
injunction is unnecessary where de- 
fendant acted in good faith, and im- 
mediately on notice of the infringe- 
nent destroyed all infringing copies. 
Anglo-Canadian Music Pub. Assoc. 
▼. Dupuis, 27 Que. Super. 486, 5 Que. 
Pr. 351. (2) An injunction will not 
he granted to restrain infringement 
of a copyrighted bust where all that 
defendant did was to exhibit a model 
and make a single ofFer to manufac- 
ture and sell copies of it. desisting 
on being warned. Britain v. Ken- 
nedy. 19 T. L. R. 122 (showing a 
printed copy of a bust). (3) "In view 
of the statement made by the defend- 
ant Kellerstrass in his affidavit, pre- 
sented on this hearing, that he has 
abandoned the publication, distribu- 
tioiL or use of the book *B3xhibit E.* 
published in 1909, and that the type 
jnd matrices for printing the same 
have been destroyed, and therefore 
•there is no injury therefrom threat- 
foed, the restraining order as to that 
}• refused, but is granted as to 'Ex- 
hibit F/ the book published }n the 



year 1910." Park, etc.. Co. v. Keller- 
strass, 181 Fed. 431, 432. (4) Where 
an infringing publication had become 
no longer a salable book at the time 
suit for infringement was instituted, 
complainant was not entitled to an 
injunction or to an accounting, as an 
incident to eQuitable relief, its rem- 
edy at law being adequate. West 
Pud. Co. v. Edward Thompson Co., 
169 Fed. 833 [mod on other grounds 
176 Fed. 833. 100 CCX 303]. 

81. Macmillan Co. v. King. 233 
Fed. 862; Sampson, etc., Co. v. 
Seaver-Radfprd Co., 134 Fed. 890 
[rev on other grounds 140 Fed. 639, 
72 CCA 65]: Black v. Henry G. Allen 
Co., 66 Fed. 764; Fishel v. Lueckel, 
63 Fed. 499; Reed v. Holliday, 19 
Fed. 326; Farmer v. Elstner, 33 Fed. 
494; Weatherby v. International 
Horse Agency and Exch.. Ltd., [1910] 
2 Ch. 297; Morris v. Ashbee, L. R. 7 
Eq. 34; Smith v. Johnson, 4 Giffard 
G82, 66 Reprint 869; Tinsley v. Lacy. 

I Hem. & M. 747, 71 Reprint 327; 
Tinsley v. Lacy, 32 L. J. Ch. 636 
[expl Whittinniam v. Wooler, 2 
Swanst. 428. 36 Reprint 6791; Sweet 
V. Maugham, 11 Sim. 61, 84 EngCh 
61. 69 Reprint 793; Campbell v. Scott, 

II Sim. 31, 34 EngCh 81, 69 Reprint 
784; Kelly v. Hooper, 1 Y. & Coll. 
197, 20 EngCh 197. 62 Reprint 862. 
But see Borthwick v. Evening Post, 
37 Ch. 'D. 449 (where an injunction 
was refused, part of a newspaper's 
title having been appropriated with- 
out damage): Saunders v. Smith, 3 
Myl. ft C. 711, 14 EngCh 711. 40 Re- 
print 1100 (where it was held that, 
where the proportion of piracy was 
very small, an injunction would not 
issue without proof of actual injury 
or that injury would probably oc- 
cur). 

"Proof of actual damages is not 
necessary for the issuance of an in- 
junction, if infringement appears and 
damage may probably follow from 
its continuance. ... It is understood 
that no accounting is desired by the 
plaintllf, and an injunction only is 
scught. To that I think the plaintiff 
is entitled." Macmillan Co. v. King, 
223 Fed. 862, 868. 

"It appears to me that an infringe- 
ment has taken place; and that as to 
damage, the view taken by Shadwell, 
V. C. in Campbell v. Scott, 11 Sim. 
31. 84 EngCh 31, 69 Reprint 784. is 
correct, that when once the Court 
ha^ found that there Is 'injuria,' the 
plaintiff ought to be allowed to Judge 
of the 'damnum:' who can tell to 
what extent she may be prejudiced 
by the best portions of her work be- 
ing printed and sold without her 
consent? It would be very difficult 
for any jury to arrive at an exact 
conclusion upon that suhlect." Tins- 
ley v. Lacy, 32 L. J. Ch. N. S. 636, 
639. 

Ooanpetltloii as affeottng qiMstloii 
of InRULgement see supra 8 282. 

28. Dun v. Lumbermen's Credit 
Assoc, 209 U. S. 20. 28 SCt 336, 62 
L. ed. 663, 14 AnnCas 501 [afT 144 
Fed. 83, 75 CCA 2411; Record, etc., 
Co. V. Bromley, 175 Fed. 156; West 
Pub. Co. V. Edward Thompson Co.. 
169 Fed. 833 [mod on other grounds 
176 Fed. 833, 100 CCA 303]; Dun v. 
Lumbermen's Credtt Assoc, 144 Fed. 
83. 75 CCA 241 faff 209 U. S. 20, 28 
SCt 335. 52 L. ed. 663. 14 AnnCas 
6011: Howell v. Miller, 91 Fed. 129, 
33 OCA 407; Mead v. West Pub. Co.. 
80 Fed. 380: Myers v. Callaghan. 20 
Fed. 441 [aff 128 U. S. 617. 9 BCt 177. 



32 L. ed. 647]; C!arte v. Ford, 16 Fed. 
439; Farmer v. Calvert Lith.. etc., 
Co., 8 F. Cas. No. 4,661, 1 Flipp. 228; 
Gray v. Russell, 10 F. Cas. No. 6,728. 
1 Story 11; Story v. Holcombe, 23 
F. Cas. No. 13.497. 4 McLean 306; 
Webb V. Powers, 28 F. Caa No. 
17,323, 2 Woodb. ft M. 497; Lewis v. 
Fullarton, 2 Beav. 6, 17 EngCh 6, 48 
Reprint 1080; Tinsley v. Lacy, 1 
Hem. ft M. 747, 71 Reprint 827; Bohn 
V. Bogue, 10 Jur. 420; Bell v. White- 
head, 3 Jur. 68; Bailey v. Taylor, 8 
L. J. Ch. O. S. 66; Bramwell v. Hal- 
comb, 8 Myl. ft C. 737, 14 EngCh 
737. 40 Reprint 1110; Saunders v. 
Smith, 3 Myl. ft C. •Jll, 14 EngC!h 
711, 40 Reprint 1100' Mawman v. 
Tegg, 2 Russ. 386. 3 EngCh 386, 38 
Reprint 880; Sweet v. Carter, 11 Sim. 
572, 34 EngCh 672, 69 Reprint 994; 
Campbell v. Scott, 11 Sim. 31. 34 
EngCh 31, 69 Reprint 784: Jarrold 
V. Hey wood. 18 Wkly. Rep. 279; 
Kelly V. Hooper, 1 Y. ft Coll. 197, 20 
EngCh 197, 62 Reprint 862. See also 
Greene v. Bishop, 10 F. Cas. No. 
6.763, 1 Cliff. 186, 203 (where Clif- 
ford, J., said: "Decided cases have 
been cited by the counsel for the 
respondent, which show that when 
the invasion of a copyright is slight, 
and the copying consists of indefinite 
or small parts, so scattered through 
the work that It is difficult or nearly 
impossible to estimate either the 
amount of the injury to the com- 
plainant, or the profit to the respond- 
ent, relief in equity has sometimes 
been refused, and the party turned 
over to his remedy at law. Those 
decisions were doubtless correct as 
applied to the facts and circum- 
stances under which they were 
made"). 

(a] Svla appUed, — (l) Where it 
appeared that complainant's copy- 
right on a large part of the material 
used had been abandoned or lost, and 
that much of the material used could 
have been lawfully obtained from 
other sources, so that the amount of 
actionable infringement was small 
in comparison with the whole quan- 
tity of matter, and an adequate rem- 
edy at law existed for any damages, 
an injunction and an accounting of 
profits should be denied. West Pub. 
Co. V. Edward Thompson Co.. 169 
Fed. 833 [mod on other grounds 176 
Fed. 833, 100 CCA 303]. (2) "It may 
be that the evidence would require 
a finding that with respect to a few 
names an improper use of Dun's 
book was made by an agent or cor- 
respondent of appellees. But the 
proportion is so insignificant com- 
pared with the injury from stopping 
appellees' use of their enormous 
volume of independently acquired in- 
formation, that an injunction would 
be unconscionable. In such cases 
copyright owner should be remitted 
to his remedy at law." Dun v. Lum- 
bermen's Credit Assoc. 209 U. S. 20, 
23. 28 SCt 336. 52 L. ed. 663, 14 Ann 
Cas. 501. (3) Where passages which 
are neither numerous nor long have 
been taken from different parts of 
the original work, the court will not 
interfere to restrain the publication 
of the work complained of. but will 
leave plaintiff to his remedy at law. 
Sweet V. Cater. 11 Sim. -672, 34 Eng 
Ch 572. 69 Reprint 994. 

[b] Wliare a phraa* Is copl«d 
hero and there, but there is nothing 
to show extensive copying or extrac- 
tlon of the vital part of the original 

■ work, the remedy by injunction 
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and of such value in quality that the court will in- 
terfere by injunction. And it has been said that 
plaintiff ought not to be remitted to his action for 
damages where the court can see from the 
impossibility of estimating these damages that the 
remedy must be entirely illusory.^ To authorize 
an injunction against particular parts of an alleged 
infringing work, it is only necessary that a sub- 
stantial portion of the copyrighted work should 
have been taken; it is not material that the injunc- 
tion will practically destroy the value of the original 
portions of the work.^ 

[$ 347] e. Determination of Bight at Law. 
Formerly it was not unusual to deny plaintiff an 
injunction until he had established his right at law 
and obtained a verdict finding infringement^^ par- 
ticularly where there was a reasonable doubt as to 
plaintiff's rights or defendant's infringement.^ 
Such practice is no longer followed, as a court of 
equity is equally competent to determine those ques- 
tionsy either with or without the aid of a jury.^ 



[$ 348] f. Ladies and Acquiescence. The doe- 
trine of laches as a defense to a bill for injone- 
tion, when sought to protect a vested property right, 
such as a copyright, patent, or trade-mark, has ap- 
plication mainly only to preliminary injunctions." 
On final hearing the rule is that laches or delay is 
no answer to a permanent injunction unless accom- 
panied by circumstances amounting to either an 
actual abandonment of the legal right, or to an 
estoppel to assert it against defendant,^ even where 
the laches or delay is sufficient to bar an accounting 
for damages and profits.'^ This is the well estate 
lished rule in patent^^ and trade-mark cases,'' and 
injunctions in copyright cases are governed by the 
same rule, the statute in each instance providing 
that injunctions shall be granted according to the 
course and principles of courts of equity.** Indeed 
infringement is a present continuing wrong to which 
the doctrine of laches, in the sense of mere delay, 
can hardly be applied.'^ With but a single excep- 



ouKht not to be applied. Moffatt ft 
Paige, Ltd. v. George Gill & Sons, 
Ltd.. 84 L. T. Rep. N. S. 452. 

[c] Tlie guesttoa of mlnuteSMes 
lA tne value of the original matter 
extracted from a work for purposes 
of criticism will have great weight 
with the court In influencing its deci- 
sion on the application for an in- 
junction. Bell v. Whitehead, 3 Jur. 

eg 

23. Bohn V. Bogue. 10 Jur. 420; 
Bell V. Whitehead, 3 Jur. 68; Bram- 
well V. Holcomb, 3 Myl. & C. 737, 14 
EngCh 737, 40 Reprint 1110; Saund- 
ers V. Smith, 3 Myl. & C. 711, 14 
BngCh 711, 40 Reprint 110. 

[a] Bight liBM •njoined. — ^Where 
derendant had taken eight lines from 

Slaintiff's work, and it was held that 
efendant was not entitled to use 
them without acknowledgment of the 
source from which they came, and 
that plaintiff was entitled to an in- 
junction to restrain the publication 
of these eight lines. Cobbett v. 
Woodward, L. R. 14 Eq. 407. 

[b] Where pirated matter ooa- 
■titiites nnall part of plalatlir'a, 1>ut 
Imlk of defendant's work.— In a case 
where the pirated matter formed a 
very small portion of plaintiff's 
work, but constituted the bulk of 
defendant's work, an injunction was 
granted. Kelly v. Hooper, 4 Jur. 21. 

Qnanttty and quaUtj mm affeotlnir 
infringement see supra § 280. 

34. Farmer v, Elstner, 33 Fed. 
494. 

25. West Pub. Co. v. Lawyers' 
Co-op. Pub. Co., 64 Fed. 860, 25 LRA 
441 [rev on other grounds 79 Fed. 
766, 25 CCA 648, 36 LRA 400]; 
Farmer v. Elstner, 33 Fed. 494; List 
Pub. Co. V. Keller, 30 Fed. 772; Emer- 
son V. Davies, 8 F. Cas. No. 4,436, 8 
Story 768; Lawrence v. Dana, 15 F. 
Cas. No. 8,136, 4 Cliff. 1; Story v. 
Holcombe, 23 F. Cas. No. 13,497, 4 
McLean 806; Webb v. Powers, 29 F. 
Cas. No. 17.323, 2 Woodb. & M. 497. 

96. Dodsley v. Kinnersley. Ambl. 
403, 27 Reprint 270; Bogue v. Houl- 
ston, 6 De G. & Sm. 267, 64 Reprint 
1111; Lawrence v. Smith, Jac. 471, 
4 EngCh 471, 37 Reprint 928; Run- 
dell V. Murray, Jac. 311, 4 EngCh 
311, 37 Reprint 868; McNeill v. Wil- 
liams, 11 Jur. 344; Dickens v. Lee, 8 
Jur. 183; Lowndes v. Duncombe, 1 
L. J. Ch. O. S. 61; Southey v. Sher- 
wood. 2 Meriv. 435, 35 Reprint 1006; 
Bramwell v. Halcomb. 3 Myl. & C. 
737, 14 EngCh 737, 40 Reprint 1110; 
Saunders v. Smith, 8 Myl. & C. 711, 
14 EJngCh 711, 40 Reprint 1100; Sweet 
V. Cater. 11 Sim. 572, 34 EngCh 672, 
69 Reprint. 994; Piatt v. Button. 19 
Ves. Jr. 447, 84 Reprint 588; Wilkins 
V. Aikin, 17 Ves. Jr. 422. 34 Reprint 
163; King v. Reed. 8 Ves. Jr. 223 
note, 32 Reprint 341 note; Hogg v. 
Kirby, 8 Ves. Jr. 215. 32 Reprint 336; 



Walcot V. Walker, 7 Ves. Jr. 1, 82 
Reprint 1. 

[a] Advame posMSiAon,p— Where 
derendant has been in possession a 
long time, claiming by an adverse 
title, an injunction will not be 
granted until his right is first set- 
tled at law. Cooper y. Mattheys, 6 
F. Cas. No. 3,200. 

97. Blunt V. Patten, 8 F. Cas. No. 
1,580, 2 Paine 397: Martlnetti v. 
Maguire. 16 F. Cas. No. 9,173, 1 Abb. 
356; Miller v. McBlroy, 17 F. Cas. 
No. 9,681, 2 PaLJ 305; Southey v. 
Sherwood, 2 Meriv. 435. 35 Reprint 
1006; Bramwell v. Halcomb. 3 Myl. 
ft C. 737, 14 EngCh 737, 40 Reprint 
1110; Saunders v. Smith, 3 Myl. & C. 
711, 14 EngCh 711, 40 Reprint 1100; 
Grierson v. Jackson, Ridg. L. ft S. 
304; Anonymous, 1 Vern. Ch.* 120, 23 
Reprint 357; Walcot v. Walker, 7 
Ves. Jr. 1, 32 Reprint 1. 

[a] "Tbm oonrt always azerciaes 
its discretion as to whether it shall 
interfere by injunction before the 
establishment of the legal title." 
Per Cottenham, L. C, in Saunders v. 
Smith, 3 Myl. & C. 711, 14 EngCh 
711. 40 Reprint 1100. 

98. Worthington v. Batty, 40 Fed. 
479; Hubbard v. Thompson, 25 Fed. 
188 [rev on other grounds 131 U. S. 



123, 9 set 710, 33 L. ed. 761; Yueng- 
ling V. Schile. 17 Fed. 97, 20 Blatchf. 
462; Atwlll v. Ferrett, 2 F. Cas. No. 



640, 2 Blatchf. 39; Baker v, Taylor, 
2 F. Cas. No. 782, 2 Blatchf. 82; 
Binns v. Woodruff, 3 F. Cas. No. 
1,424, 4 Wash. C. C. 48; Farmer v. 
Calvert Lith., etc., Co., 8 F. Cas. No. 
4,661, 1 Flipp. 228; Gould v. Has- 
tings, 10 F. Cas. No. 6,639; Little v. 
Gould, 15 F. Cas. No. 8,394, 2 Blatchf. 
166: Paige v. Banks, 18 F. Cas. No. 
10,671, 7 Blatchf. 162 [aff 13 Wall. 
608, 20 L. ed. 7091; Pierpont v. Fowle, 
19 F. Cas. No. 11,152, 2 Woodb. & M. 
23' Dodsley y. Kinnersley, Ambl. 
403, 27 Reprint 270; and cases passim. 

"It is claimed that complainant is 
not entitled to an injunction for the 
reason that it does not appear by 
the bill that he has settled his right 
at law, and obtained a verdict of a 
jury in his favor touching the al- 
leged infringement. Such, no doubt, 
was formerly the law, and now, in 
some cases, the court will, no doubt, 
require that to be done. But it is 
now well settled that both the right 
and the infringement may be set up 
and adjudicated in a court of equity 
without having been first determined 
at law." Farmer v. Calvert Lith., 
etc., Co., 8 F. Cas. No. 4,651, 1 Flipp. 
228, 231. 

"If this be an infringement of the 
Copyright Act. it does not appear to 
me that I ought to send it to a jury 
to consider whether any damage has 
been incurred. I am now bound by 
the statute to deal with the question 



myself. Formerly these cases were 
sent to be tried at law, because this 
Court could not grant an injunction 
without the assistance of a Court of 
law." Tinsley v. Lacy, 82 L. J. Ch. 
N. S. 636. 639. 

[a] Title to oopyrlglit in diapsfee. 
—Where the title to a copyright un- 
der a contract of sale is In dispute, it 
may be settled in a court of dian- 
cery, under a bill for an infringe- 
ment thereof. Pierpont v. Fowle, 19 

F. Cas. No.* 11,162. 2 Woodb. & M. 2S. 
99. Sawyer Spindle Co. v. Taylor, 

69 Fed. 837 [aff 76 Fed. 801, 22 CCA 
203] (where the distinction between 
the application of the doctrine of 
laches to preliminary and final in- 
junctions in patent and like cases is 
stated with exceptional clearness and 
force); Brush Electric Co. v. Electric 
Impr. Co., 46 Fed. 241 (where Saw- 
yer, J., said, in a patent case, that 
the doctrine of laches was generally 
applicable only to cases of prelimi- 
nary injunction), 

Kaohaa aa a defensa see generally 
Equity [16 Cyc 150 et seq]; Injunc- 
tions m Cyc 777 et seq]. 

30. \7erner Co. v. Encyclopeedia 
Britannlca Co., 184 Fed. 831, 1024, 
67 CCA 281; Black v. Henry G. Allen 
Co., 66 Fed. 764; Gilmore v. Ander- 
son, 88 Fed. 846; Boucicault v. Fox, 
3 F. Cas. No. 1,691, 6 Blatchf. 87; 
Boucicault V. Wood, 8 F. Cas. No. 
1,693, 2 Biss. 84; Greene v. Bishop, 
10 F. Cas. No. 6,763, 1 Cliff. 186; 
Hogg v. Scott, L. R. 18 Eq. 444: Wel- 
don V. Dicks, 10 Ch. D. 247; Platts 
v. Button, Coop. 803, 10 EngCh 808, 
36 Reprint 666, 19 Ves. Jr. 447, 84 
Reprint 683: Buxton v. James, 6 De 

G. & Sm. 80, 64 Reprint 1027; Max- 
well V. Somerton, 30 L. T. Rep. N. S. 
11; Latour y. Bland, 2 Stark 882, 8 
ECL 466. 

"In order that the defence should 
prevail, it must be made out that 
there is proof of at least one of three 
propositions — ^viz., either that the 
Plaintiff authorized what was done 
by the Defendants, or that his con- 
duct conduced to what was done by 
them, or that there is enough to 
displace the prima facie proof of the 
Plaintiff's copyright." Morris ▼. 
Ashbee. L. R. 7 Eq. 34, 38. 

31. See infra S 868. 

38i See Patents [30 C^c 9961. 

33. See Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cyc 881]. 

34. Act March 4. 1909 (86 U. S. St 
at L. 1076 c 320 | 86), and U, S. Rev. 
St. § 4970 (copyright statutes); U. S. 
Rev. St. I 4921 (patent statute); U. 
S. Rev. St. i 4942, and Act of Febr. 
20. 1906 (88 St. at L. 724 c 692 § 19) 
(trade-mark statutes). 

85. See Ide v. Trorilcht, etc C^. 
116 Fed. 137. 63 CCA 341; Steams- 
Roger Mfg. Co. v. Brown, 114 Fed. 
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tion,'* there is □<■ case to be found in the American 
reports where the defengs of laches has been sus- 
tsined at final hearing and an injunction refused in 
> Enit for infringement of copyright, althongh it 
has been often u^ed, considered, and ovemled." 
There are English cases in vhich final injunctions 
have been denied on the g^roand of laches." In order 
to constitute fatal laches, all the following elements 
must be present: A seemingly unnecessary and 
nureasonable delay;** knowledge of the facta show- 
ing the infringement or charging plaintifF with 
notice of it',*° and prejudice to defendant resulting 
bom the delay and making it inequitable to grant 
an injunction." Laches or acquiescence will not bar 
relief against infrii^ement, unless it is tantamount 
to fraud for plaintiff to insist on his l^al rights; 



in other words, nnlesa plaintiff is estopped." There 
is no burden on the copyright pAiprietor to be astute 
in discovering the piracy; he may rely on the pre- 
sumption that no one will infringe his rights." Cir- 
cumstances may excuse the delay, in which event it 
is immateriaL** Consent, whether express or im- 
plied from long acquiescence with knowledge of the 
infringement, will prevent relief in equity on the 
principle of estoppel." 

[( 349] 4. Form and Extant of Lijiuiction— a. In 
Owa:^ The form of the injunction is dependent 
on the nature and extent of the piracy, and an 
injonction may be either general or particular in 
its tenns and extend to the whole or to specified 
portions of the piratical work." But defendant is 



Hi. E2 CCA 6B» (both patent caaea). 
•a West Pub. Co. T. Bdward 
Thompson Co., ITS Fed. 831. SIS. 100 
CCA lOS [mod 1S8 Fed. Sit] (which 
a»e Testa on tbo principle ot eatop- 
tel or acduiescence. the court finding 
airly knowledge Of the Infrlnslnc 
m snd saying: "Its conduct showH 
Ibat It must have conaldered this to 
hiTe been a fair use of its publlca- 
tloni because It did Dot begin this 
intil the defendant after IB 



ST. Wooster v 



Crane. 14T Fed. GIS, 

icvclopredla Brltan- 

-lean Newepaper 



more v. Anderson, 38 Fed. 8 
cBuIt V. Fox. S F. Cbb. No. i.ehi. b 
Blatcht. STj Qreene v. Bliihop. 10 F. 
Cu. No. E,T61. 1 Cliff. 188; Lawrence 
V. Dana. 16 F. Caa. No. B.ilfi. i CllfT. 
1; Webb v. Powers. 29 F. Cas. No. 
ll.IZa. t Voodb. ft M. 49T. 

8S. HOKir V. Scott. I.. R. IS Eq. 
"'■ "-X borough V. Bower. T Beav. 



127, ; 



BnB( 



ID; Ballv 
E BngCh 
. 12 Eng 



.. jhanman. I Beav. . 

EngCh 183. 49 Reprint S2: Buxton 
James. S Oe G. A Sm. SO. 84 Reprli 
1027: Mawman v. Tegs. 2 Russ. 38. 
1 BngCh S8S. IS Reprint 380; Ball; 
T. Taylor, 1 Russ. ft M. '" " ■" — "* 
It. 39 Reprint 28. Taml. 

Ch 296. 48 Reprint 118, .. 

HIne, 1 T. L. R. 39; Piatt v. Button, 
1* Vea. Jr. 44T. 34 Reprint GBS; 
Robinson v. WllklnB, 8 Ves. Jr. 124 
note, 32 RepHnt 341 note. 

"In (^mpbell v. Scott. 11 Sim. 31, 
14 EngCh 31, 53 Reprint T84. which 
Is very almllar to the present case, 
this remark was lustly made by the 
plalnticra counsel: 'IT the plaintiff 
bad acqulesbed In the defendant's 
taking- a portion of hla poems, he 
oould have lost hla right to call on 
this Court to interfere against other 
persons infringing his copyright.' 
That la a point ot very considerable 
Importance; and If this lady had 
"*Jted -when some persons had 

Jrlnted a quarter of that which Is 
ers until some other persons had 
taken a half or three qusrtera before 
she complained, the Court would 
h«ve said. You have acQulesced in It; 
persons hsve taken a quarter or a 
half of your work and published It 
M theirs, and you did not object to 
that, therefore now you cannot In- 
terfere In any way. That shews the 
•I Ire me importance of authors com- 
ing at the earliest possible moment 
to ask the Court to prevent the viola- 
tion of their properly," Tinsley v. 
X*cy, 32 L. J. Ch. 53B, BS8. 

[a] DMay «f bIz jtiiTm. — Where the 
original and the pirated copy have 
appeared at the same time, and the 
owners of the copyright have had 
tmple opportunity for discovering 
the piracy. a_^delay of sir — ' — 

their "^ 



133. 49 Reprint G2. 

equity will not restrain the publica- 

ISP" ' 



Tight work where plain 
- allowed such publlca- 

... ._. in years, has been re- 
imbursed for hla expenaea, and naa 
obtained considerable pro Ot from the 
publication thereof. Rundell v, Mur- 
ray, Jac. 311, 4 KngCh Sll, IT Re- 
print 8 SB. 

[cj Jwi atf -thT— n«ZB.^Where a 
work has been left for twenty-three 
years In the hands of a bookseller 
to whom It was orlclnally sent with 
an Intention of having it published, 
which Intention was afterward re- 
linquished, and the work passed Into 
the hands of defendants who pub- 
lished It without the consent of^the 
author, an injunction waa refnaed. 
Soutbey v. Sherwood, I Meriv. 43E, IE 
Reprint 1003. 

30. Bn cyclopedia Britannica C!o. 
V. American Newspaper Assoc, 130 
Fed. 460 [aS 114 Fed. 831, 87 CCA 
2811. 

lal Delay l» proaeonUsv MuUar 
■■tta. — The failure ot the publishers 
of a foreign encyclopedia to press to 
completion suite for infringement of 
copyrights of certain volumes does 
not estop them from prosecuting 
suits for Infringement of parts ot 
later volumes. Black v. Henry O. 



At1"T 



.. 56 ¥ 



I. 734. 



40. Bnoycloncedla Britannica Co, 

Fed. 4E0 [aft __ . _ _ 

ISIJ: WeMon v. Dicki 

Lewis V. Fullarton. x iteav. 6. n 

BntrCh 8. 48 Reprint 1080; Chappell 

V. Sheard, 2 Kay A J, 117, 89 Reprint 



— To sustain „ „. „^- 

quleacence In the Infringement of a 
copyright It most be shown that 
there was knowledge of the infringe- 
ment. Weldon V. Dicks, 10 Ch. D. 

«. West Pub. Co. v. Edward 

Thompson Co., 178 Fed, 833, 100 CCA 
303 [mod Its Fed. 8331. 

"The cases in which laches has 
been considered a bar to equitable 
relief proceed on the assumption that 
the party to whom it la Imputed has 
knowledge of his rights. Halstead 
v. Grtnnan, 1B» U. 8. 412, 14 SCt 841, 
38 L, ed, 496; Ritchie v. Sayres, 100 
Fed. B20. Laches la not,_ like limits- 



■ of I 



, but. 



granting ihe relief." Encyclopeedla 
Britannica Co. v. American News- 
paper Assoc, 130 Fed. 4B0, 468 faft 
134 Fed. B31, 1024, 87 CCA ZB1|. 

43. Gllmore v. Anderson. 38 Fed. 
S4E. 

[a] Delay 1b proaeontlBf formm 
•nits^-The fact tliat suits arc pend- 
ing for the infringement of certain 
volumes of an encyclopedia, when 
such suits have not been prosecuted 
to a flnal hearing, does not estop the 
publishers from prosecuting suit- '- 






t of I 



yolum' 



. Henry Q. Allen Co., S6 Fed. 
Blncyclopndla Britannica Co. 



v. American Newspaper Assoc 130 
Fed. 480 [aft 114 Fed. 831. 87 CCA 

44.' Wooster v. Crane, 147 Fed. SIB, 
7T CCA 211; Buiton v. James. B De G. 
ft 8m. 80. 84 Reprint 1027; Mawman 
V. Tegg, 2 Rusa 3SG, 3 EngCh 325, 88 
Reprint 380. 

(at D^^ p*adlar MtobUsliment 
of title «t law^-A delay will not 

trejodlce plaintiff it solely caused by 
IS awaiting the result of litigation, 
whether prosecuted by himself or 
others, to settle a doubtful question 
of law involving the validity of hla 
title. Buxton v, James, G De G. A 
Sm. 80, 64 Reprint 1027. 

[b] Delay tor tta* pnipos* at •>- 
•BilnlBf Uia iBfilnfInf WMk.— A de- 
lay may be Justified by showing that 
!• — aa necessarily consumed in the 



N 4 Blatchf. 13B: Lawrpnc. .. 

D ?■. Cas, No. 8,136, 4 CTlfT. 1; 

Ji . Wyatt, 2 De G. J, ft a. 18, 

6' 16, 43 Reprint 281; Tinsley 

V. Hem. ft ft. T4T, 71 Reprint 

8; :ell V. Murray, Jac. 111. 4 

E 1, 87 Reprint 888; Chappeil 

V, 2 Kay & J. 117. «9 Reprint 

7: ly V, Taylor, 3 L. J, Ch, 

O. a. 88; Strahan v. Graham, 17 L. T. 
Rep. N. 8. 4B7; Saunders v. Smith, 3 
MyX ft C. 711, 14 KngCh Til. 40 Re- 

1100; Latour v. Bland. 2 Stark. 

BCL 466: Alien v. Lyon, B OnL 

where the author assented to 

— >■ .^, 



S. 



"There has o 



1 been great din- 

■*■' — 'niunctlona. 

vioualy. try 



where the Plaintiff has ,. 

acquleaclng. permitted i 

to publiah the work; where ten have 
been allowed to publish, the Court 
will not restrain the eleventh." 
Rundell v. Murray. Jac. 311, 4 EngCh 
'>' 37 Reprint 868, 870, 



Reprint 



la] D^j not tteoMaailly ao. 
qnlaaowLOe.— (1) Mere delay Jh taking 
proceedings after knowledge of a 
piracy Is not in itself such ac- 
quiescence as will deprive plaintift of 
his right to an Injunction at the 
hearing. Hogg v. Scott. L. R. 18 Bq. 
444. (2) An injunction may be ob- 
tained after the copyright has been 
infringed to plaintiff's knowledge for 
a period of four years. Hogg v. 
Scott, L. R. 18 Eq. 444. 

[bl Cnstom of tiade is insufflolent 
to imply acquiescence or consent. 
Maxwell v, Somerton, 30 L. T. Reo. 
N, S. 11. 

[c] "Vot onl7 oondnot with tn* 
|)arty with whom Oa oontert axms, 
but oondDOt wltb otlwn may Infiu- 
nce the court in the exercise ot its 
quitable Jurisdiction by injunction." 
aunders v. Smith, 3 Myl. ft C. 711, 
30. 14 EngCh 711, 40 Reprint 1100. 

Radford Co., 140 Fed! Bio', 72 CCA BB; 
t Pub, Co, V. Lawyers' Co-oper»- 
Pub. Co., 84 Fed. 380, 2B LRA 
441 Irev on other grounds 73 Fed. 
"\ 16 CC:A 448, tS L.RA 40D]; Farmer 
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entitled to be informed with reasonable oertainty 
of what he is forbidden to do/^ 

[$ 350] b. Where Pirated Parts Are Separable. 
Where defendant's work is not wholly piratical, 
and the pirated matter can be readily separated 
from the rest of the work without destroying the 
use and value of the original matter, the injunction 
will be limited to the parts pirated.** Especially 
will this be done where a broader injunction is 
likely to lead to consequences to defendant out of 
all proportion to the damage done to plaintiff.*® An 
approved form of injunction in such cases is one 
in terms restraining the printing, sale, disposition, 
etc., of any copy of defendant's work containing 
any of the infringing matter,'^ although it is not 

V. Elstner. 33 Fed. 494; List Pub. Co. 
V. KeUer* 30 Fed. 772; Daly v. Palmer. 

6 F. Cas. No. 3.552. 6 Blatchf. 256; 
Emerson v. Davlea, 8 F. Cas. No. 
4,436, 3 Story 796; Folsom v. Marsh. 
9 F. Cas. No. 4.901, 2 Story 100; 
Greene v. Bishop. 10 F. Cas. No. 
5,763, 1 Cliff. 186: Lawrence v. Dana, 
16 F. Cas. No. 8.186. 4 Cliff. 1; Story 
V. Holcombe. 23 F. Cas. No. 13,497, 
4 McLean 306; Webb v. Powers. 29 
F. Cas. No. 17,323. 2 Woodb. & M. 
497; Pike v. Nicholas. L. R. 6 Ch. 261, 

7 BRC 108; Hogg v. Scott. L, R. 18 
Eq. 444; Morris v. Ashbee, L. R. 7 
Eq, 84; Scott v. Stanford. L. R. 3 Eq. 
718; Kelly. V. Morris. L. R. 1 Eq. 697; 
Lewis V. Fullarton, 2 Beav. 6, 17 Bng 
Ch 6. 48 Reprint 1080; Colburn v. 
Simms. 2 Hare 548. 24 EngCh 543, 67 
Reprint 224; Jarrold v. Houlston. 8 
Kay ft J. 708. 69 Reprint 1294; 
Stevens v. Wildy. 19 L. J. Ch. 190; 
Smith V. Chatto. 31 L. T. Rep. N. S. 
775. 

[a] SooM of lBlimotio& restrala- 
lAff tmautfiorlBaa arnlM of 0iib«oxlp- 
tioii workw— Defendant a dealer In 
books, who had wrongfully obtained 
possession of a number of copies of 
a copyrighted work which was sold 
by subscription only was enjoined 
from selling such copies, but the 
court refused to grant an injunction 
restraining him from dealing in the 
book in the future otherwise than as 
he might deal with plaintiff, or from 
Interfering with the local agent of 
the work. Henry Bill Pub. Co. v. 
Smythe, 27 Fed. 914. 

47. Sweet v. Bromley. 154 Fed. 
754. See also Injunctions [28 Cyc 
958]. 

[a1 BestralBing '<iiiil»wlnl ««•.''— 
An injunction simply in terms re- 
straining defendants from making 
any unlawful use of complainants^ 
publication would be open to the 
objection that it was argumentative 
and unspeciflc Sweet v. Bromley, 
164 Fed. 754. 

48l Historical Pub. Co. v. Jones 
Pub. Co.. 231 Fed. 638. 146 CCA 524: 
Da Prato Statuary Co. v. Oiuliani 
Statuary Co.. 189 Fed. 90: Dam y. 
Kirk la Shelle Co.. 166 Fed. 589 [aff 
175 Fed. 902. 99 CCA 892, 20 AnnCas 



an unusual form for the decree to direct a general 
.injunction against defendant's work with leave to 
defendant to apply again in reference thereto after 
expunging all matter copied from plaintiff's work.^^ 
In cases of partial infringement, an injunction in 
general terms against the parts pirated ought to be 
granted whenever it appears by sufOicient evidence 
that piracy has been committed to an extent which 
is likely to be seriously prejudicial to plaintiff, 
without waiting until all the parts which have been 
pirated can be distinctly specified.^^ 

[$ 351] c. Where Pirated Parts Are Not Separ 
rable. The rule is well settled that, although the 
entire copyrighted work is not copied in an infringe- 
ment, but only portions thereof, if such portions 



11781; Sampson, etc, Co. v. Seaver- 
Radford Co., 134 Fed. 890 [rev on 
other grrounds. but appr on this point 
140 Fed. 539, 72 CCA 55]; Social Reg- 
ister Assoc V. Murphy, 128 Fed. 116- 
Trow Directory, etc.» Co. v. Boyd. 97 
Fed. 686; Lillard v. Sun Printing, 
etc., Assoc. 87 Fed. 218 [dist Calla- 
ghan V. Myers, 128 U. S. 617, 9 SCt 
177, 32 L. ed. 5471 (applying rule to 
a newspaper infringement of a cut 
and accompanying text); "West Pub. 
Co. V. Lawyers' Co-op. Pub. Co., 64 
Fed. 265; List Pub. Co. v. Keller, 30 
Fed. 772; Emerson v. Davles. 8 F. 
Cas. No. 4,436, 8 Story 768; Greene v. 
Bishop, 10 F. Cas. No. 5,768, 1 Cliff. 
186; Story v. Holcombe. 23 F. Cas. 
No. 13,497, 4 McLean 306; Webb v. 
Powers, 29 F. Cas. No. 17,328, 2 
Woodb. & M. 497; Lamb v. Evans, 
(1892] 3 Ch. 462; Morris v. Ashbee. 
L. R. 7 Eq. 34; jarrold v. Houlston, 



3 Kay ft J. 708, 69 Reprint 1294; 
Campbell v. Scott, 11 Sim. 31. 34 Eng 
Ch 31, 59 Reprint 784. 

[a] Bole aopU«d^ — ^Where only 
one part of a single volume publica- 
tion and two volumes of a six vol- 
ume publication were shown to in- 
fringe complainant's copyright, and 
those parts can be separated from 
the rest, an injunction against in- 
fringement should be limited to the 
infringing parts. Historical Pub. 
Co. V. Jones Pub. Co., 231 Fed. 638, 
145 CCA 524. 

49. Farmer v. Elstner, 38 Fed. 
494. 

[a] XUiutratloiL— Complainant was 
the author and proprietor of an elab- 
orate book of one thousand and 
twenty-four pages, entitled "A His- 
tory of Detroit and Michigan, or. the 
Metropolis Illustrated." Defendant's 

Eublication was a pamphlet of two 
undred and seventy-four pages, en- 
titled "The Industries of Detroit" 
the first seventy pages of which were 
mainly historical and contained about 
one hundred short extracts from 
complainant's book. The remaining 
two hundred pages consisted of ad- 
vertisements only. It was held that, 
as three fourths of the extracts from 
complainant's book, and practically 
all to which he could lay claim as 
original matter, were contained in 
the first eleven pages of the pam- 
phlet, and as to en loin the whole 
would cast a disproportionate pecu- 
niary loss on defendant, the injunc- 
tion should extend only to this por- 
tion. Farmer v. Elstner, 33 Fed. 494. 

50. Sampson, etc., Co. v. Seaver- 
Radford Co., 140 Fed. 539. 72 CCA 65 
rrev 134 Fed. 8901; Da Prato Statu- 
ary Co. v. Giuliani Statuary Co., 189 
Fed. 90* Sampson, etc., Co. v. Seaver- 
Radfora Co.. 184 Fed. 890 [appr on 
this point, but rev on other grounds 
140 Fed. 639, 72 CCA 551; Lewis v. 
Fullarton, 2 Beav. 6, 17 EngCh 6, 48 
Reprint 1080; MofFatt ft Paige. Ltd. 
V. Qeorge Qill ft Sons» Ltd., 86 L. T. 
Rep. N. S. 465 [rev 84 L. T. Rep. N. 
S. 4621 (annotated edition of Shakes- 
peare); Cartwrlghtv. Wharton, 25 
Ont. L. 857, 20 OntWR 863, 1 DomLR 
892. 

[a] AppvoTVd form "In view of 
the nature of the respective works of 
the plaintiff and defendant the plain- 
tiff will obtain all the protection he 
is entitled to if the decree should be, 
and I think that It should be. in the 
form of the order for injunction in 
Lewis V. Fullarton, 2 Beav. 6, 17 
EngCh 6, 48 Reprint 1080; and which 
was followed in Kelly v. Morris. L. 
R. 1 Eq. 697; namely 'The Court doth 
order and adiudge that the defend- 
ant, etc (as in decree) be and he Is 
hereby restrained and enjoined from 
further printing, publishing, selling 
or otherwise disposing of any copy 
or copies of a book called "The Par- 
liamentary Directory and Statistical 
Guide, 1885," containing any articles 
or article, passages or passage 
copied, taken or colorably altered 
from a book called 'The Canadian 
Parliamentary Companion, 1883,' pub- 
lished by the plaintiff." GarlSiUd v. 



Gemmill, 14 C^an. 8. C. 821. 828. 

51. Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 185 Fed. 941 [aft 
198 Fed. 991, 113 CCA 6091; Park, 
etc., Co. V. Kellerstrass, 181 Fed. 481: 
Sampson, etc., Co. v. Seaver-Radford 
Co., 140 Fed. 689, 72 CCA 56 [rev 114 
Fed. 8901; Social Register Assoc, v. 
Murphy, 128 Fed. 116: Williams v. 
Smythe. 110 Fed. 961; Kelly v. Mor- 
ris, L. R. 1 Eq. 697, 708; Lewis v. 
Fullarton, 2 Beav. 6, 17 EngC% 6. 48 
Reprint 1080. 

[a] Bmumib for ttCU^ — "While the 
restraining order can only apply to 
the portionQ of the book which con- 
stitute piracy or invasion of the com- 
plainant's copyright, and should only 
operate upon the forbidden matter, 
yet, as what is permissible and what 
is improper are so interwoven and 
combined in one and the same book 
that the defendant without elimina- 
tion cannot use or employ what is his 
own without employing and using 
that which is not. he ought not at 
this juncture to exact of the court 
the task of such separation so as to 
relieve him thereirom. When he 
shall have made the proper, com- 
plete, erasures, he can then be heard 
as to a modification or restriction of 
the decree." Park, etc, Co. v. Keller- 
strass, 181 Fed. 481. 482. 

[b] VlM ftppvopziato form of de- 
cr— is that directed in West Pub. Co. 
V. Lawyers' Co-op. Pub. Co., 79 Fed. 
766. 26 CCA 648, 85 LRA 400, where 
the court ordered an iniunction. with 
certain named exceptions, against 
defendant's whole digest, but with 
leave to defendant to move before a 
master for a segrregation of the in- 
fringing from the noninfringing mat- 
ter. Such a decree does exact equity. 

[c] When not foUoirftd.— "The 
complainant maintains that the de- 
cree should direct a general injunc- 
tion, permitting the respondent to 
apply again in reference thereto 
when it should have expunged all 
matter copied from the complain- 
ant's work. This form of decree 
would not be an unusual one; but, 
for this case, we can see no sufll- 
dent distinction in substance be- 
tween it and that which the court en- 
tered to require our attention, while, 
on the other hand, the decree entered 
is clearly more convenient, becatuse 
it finally disposes of the case and re- 
lieves the court from a reconsider- 
ation of it. In this we have refer- 
ence to the particular case before us, 
where the infringing portions of the 
respondent's publication have been 
clearly pointed out. Of course, in- 
stances might easily be conceived 
where the infringing book was pirat- 
ical in its general nature, or con- 
tained piratical matter so mingled 
with original work that the entire 
publication should be suppressed; but 
no proposition of that kind is 
brought before ua" Sampson, etc., 
Co. V. Seaver-Radford Co., 140 Fed. 
539, 540, 72 CCA 56 [rev 184 Fed. 
890]. 

62. Park. etc.. Co. v. Kellerstrass, 
181 Fed. 431; -Farmer v. Calvert 
LIth.. etc., Co., 8 F. Cas. No. 4.6«1. 1 



For later eases, deTelepnMats and thmmg^m In the law see cumulative Annotations, same title, page and note number. 
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are so intermingled with the rest of the piratical 
work that they cannot well he distinguished from 
it, the entire profits realized hy defendant will be 
given to plaintiff," and the injunction will extend 
to the entire work unless defendant is able to and 
does s^regate and point out by satisfactory proof 
the parts that do not infringe,^ and this is true, 
even though a very large proportion of defendant's 
work is unquestionably orig^nal.^ After plaintiff 
has shown the existence of substantial infringe- 
ment, the burden shifts to defendant to segregate 
it, if possible, and if not possible he must bear the 
loss caused by his own wrong.^ This is an applica- 
tion of the doctrine of confusion of goods."^ Where 
defendant sustains the burden of segregation, the 
injunction is directed in the form previously men- 

FUpp. SS8: Kelly ▼• Morris, L. R. 1 
Eq. 697; Lewis v. P^^lla^ton, 2 Beav. 
f, 17 BngCh 6, 48 Reprint 1080; Ste- 
vens V. Wlldy. 19 L. J. Ch. 190; Maw- 
man V. Tesff, 2 Ru89. 886, 8 BngrCh 
m, 38 Reprint 880. 

83. See Infra | 854. 

ML Belford v. Scribner. 144 U. S. 
411, 12 set 734. 86 L. ed. 514 [foil 
GUla«han v. Myers, 128 U. S. 617, 9 
set 177, 82 L. ed. 647]; Callaghan v. 
Myers, 128 U. S. 617, 9 SCt 177, 32 
L ed. 547; BYank Shepard Co. v. 
Zacbary P. Taylor Pub. Co., 193 Fed. 



tioned." 

[$ 352] 5. Enforcement and Operation. XJtidet 
the present statute, any injunction that may be 
granted restraining and enjoining the doing of any* 
thing forbidden by the copyright statute may be 
served on the parties against whom such injunc- 
tion is granted, anywhere in the United States, an<i 
is operative throughout the United States.^ This 
provision is founded on the act of 1897,** which, 
however, was limited to the infringement of dra- 
matic and musical copyrights."^ This is now made 
general in its application to copyrights, with the 
provision for dissolution in other districts elimi- 
nated. Prior io these statutes, injunctions in copy- 
right cases, like any other injunctions, were en- 
forceable only in the district where granted."^ Now 



991, 113 CCA i09 [aff 185 Fed. 9411: 
Park, etc., Co. v. Kellerstrass, 181 
Fed. 481; Hartford Printing Co. v. 
Hartford Directory, etc.. Co., 146 Fed. 
132: Samp. son. etc.. Co. v. Seaver- 
Radford Co., 140 Fed. 539, 72 CCA 
S5 (rev 184 Fed. 890]; Encyclopsedla 
Britannlca Co. v. American News- 
paper Assoc 180 Fed. 460 [aff 134 
pSl 881, 1024, 67 CCA 281]; Social 
Register Assoc, v. Murphy, 128 Fed. 
116; Trow Directory Printing:, etc., 
Co. V. U. S. Directory Co., 122 Fed. 
191; Edward Thompson Co. v. Amer- 
ican Law Book Co., 119 Fed. 217; 
WmiamB V. Smythe. 110 Fed. 961; 
Trow Directory, etc., Co. v. Boyd, 97 
Fed. 586; West Pub. Co. v. I^awyers' 
Co-op. Pub. Co., 79 Fed. 756. 26 CCA 
948. 85 IiRA 400 [rev 64 Fed. 360, £5 
LRA 441]; Farmer v. Blstner, 83 
Fed. 494; Emerson v. Davies, 8 F. 
Cas. No. 4,436. 8 Story 768; Law- 
rence y. Dana. 15 F. Cas. No. 8.136, 4 
Cliff. 1; Lewis v. Pullarton, 2 Beav. 
«. 17 EngCh 6, 48 Reprint 1080; Ste- 
vwis V. Wildy, 19 L. J. Ch. 190; Bain 
V. Henderson. 16 B. C. 318; Mawman 
V. Tegr. 2 Russ. 385, 3 EngCh 385. 
38 Reprint 380; Cartwrightv. Whar- 
ton, 25 Ont. L. 357. 20 OntWR 863, 1 
DomLR 892. 

"The objectionable parts of the 
defendants' articles are so intermin- 
gled with the other parts that it Is 
Impossible satisfactorily to separate 
them. In all such cases the rule is 
to enjoin the publication of the whole 
of the literary matter in which the 
piracy is found." Encyclopeedia 
Britannlca Co. v. American News- 
paper Assoc, 130 Fed. 460. 467 [aff 
134 Fed. 831, 67 CCA 281]. 

[a] laord Bldon's reason for mlA. 
— TJpon this aspect of the case I 
adopt, as strikingly applicable, the 
terse language of Lord Kldon in 
Hawman ▼. Tegg. 2 Buss. 885. 3 Eng 
Ch 386, 88 Reprint 880, at pp. 390- 
1: 'As to the hard consequences 
which would follow from prantinff an 
injunction, when a very large propor- 
tion of the work is unquestionably 
original, T can only say, that. If the 
parts which have been copied cannot 
he separated from those which are 
original, without de.stroying the use 
and value of the original matter, he 
^ho has made an improper use of 
that which did not belong to him 
pnst suffer the consequences of so 
doing. If a man mixes what belongs 
to him with what belongs to me, and 
the mixture be forbidden by the law, 
he must again separate them, and he 
must bear all the mischief and loss 
which the separation may occasion. 



If an individual chooses in any work 
to mix my literary matter with his 
own. he must be restrained trom. 
publishing the literary matter which 
belongs to me; and If the parts of 
the work cannot be separated, and if 
by that means the Injunction, which 
restrained the publication of my lit- 
erary matter, prevents also the pub* 
lication of his own literary matter, 
he has only himself to blame.' ** 
Cartwright v. Whar ton, 25 Ont. L. 
357, 864. 20 OntWR 858. 1 DomLR 
892. 

[b] Bvle aiipUed. — (1) Where 
some substantial use of copyrighted 
material is shown, an injunction 
against the entire publication will be 
erranted, unlens defendant can atflrm- 
atlvely Justify Its work as to partic- 
ular portions of the books complained 
of. and thus except from the decree 
such articles or volumes as are af- 
flrmatively freed from the accusation 
of infringement. West Pub. Co. ▼. 
Edward Thompson Co., 169 Fed. 833 
[mod on other grounds 176 Fed. 833. 
100 CCA 8081. (2) "As to the relief, 
the nature of the work was such that 
it is impossible to separate that 
which was copied and used by the 
defendant and that which was orig- 
inal, and under the circumstances the 
court feels constrained to apply the 
rigorous rule that a defendant who 
has committed the unlawful act and 
benefited by the prior research, work, 
and authorship of another must 
abide by the consequence. Callaghan 
V. Myers, 128 U. S. 617, 9 SCt 177, 82 
L. ed. 547. In the present form of 
defendant's book ox citations and 
under the circumstances in which it 
has been issued, its publication and 
sale must be enjoined in its entire- 
ty." Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 185 Fed. 941. 944 
faff 198 Fed. 991. 113 CCA 609]. (3) 
"The relief ought to apply to the en- 
tire publication, because the parts 
which are obviously copied are inex» 
tricably interwoven with the parts 
about which no positive proof of 
copying is presented, and the defend- 
ant has made no effort to separate 
the same. Probably, if it wished to 
do so, it could not.*' Per Piatt, J.. 
in Hartford Printing Co. v. Hartford 
Directory, etc., Co., 146 Fed. 332. 385, 
(4) "In such a condition of affairs, 
where by the misconduct of defend- 
ant's employes a part of complain- 
ant's copyrighted work has been ap- 
propriated by defendant, and so min- 
frled with original matter contained 
n Its publication that no one except 
Its own employes who did the wrong 
can segregate the pirated from the 
original matter, and they do not make 
such segregation, the whole work, or 
so much of it as is tainted by the 
workmanship of the unfair users, 
should be enjoined and accounted 
for." West. Pub. Co. v. Lawyers' 
Co-op. Pub. Co., 79 Fed. 756, 772, 25 
CCA 648. 85 LRA 400 [quot Frank 
Shepard Co. v. Zachary P. Taylor 
Pub. Co., supra]. 

55. Dam v. Kirk la Shelle Co., 166 
Fed. 589 [aff 175 Fed. 902. 99 CCA 
392. 20 AnnCas 1178]; Social Regis- 



ter Assoc. V. Murphy, 128 Fed. 116; 
Lawrence v. Dana, 15 F. Cas. No. 
8.136. 4 Cliff. 1; Mawman v. Tegg, 2 
Russ. 885. 3 EngCh 386, 38 Reprint 
380 rcit and appr Lewis y. Fullarton, 
2 Beav. 6, 17 EngCh 6, 48 Reprini 
1080]; Cartwright v. Wharton. 26 
Ont. L. 867, 20 OntWR 853. 1 DomLR 
392. 

56. Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 193 Fed. 991. 118 
CCA 609 [aff 185 Fed. 941]; Stevens 
V. Wildy, 19 L. J. Ch. 190. 

"I do not think that I am bound to 
go through the whole book; but I 
apprehend that the law' at present is 
in conformity with the old Roman 
law, which is, that If the defendant 
will take the plaintlfTs com and mix 
it with his own, the whole should 
be taken to be the plalntilTs; and 
after the defendants in this case 
have taken so much as I see has been 
taken, I think the injunction ought 
to be granted." Stevens v. Wildy, 19 
L. J. Ch. 190, 198. 

Burden of proof %m to legregatlon 
see infra {424. 

57. Callaghan v. Myers. 128 U. 8. 
617. 9 SCt 177, 32 L. ed. 647; Lewis 
V. Fullarton, 2 Beav. 6, 17 EngCh 6, 
48 Reprint 1080; Cartwright v. Whar- 
ton, 25 Ont. L. 857, 20 OntWR 868. 
1 DomLR 392. See Confusion of 
Goods 12 C. X p 490. 

56. See supra I 850. 
6a. Act March 4. 1909 (35 U. 8. 
St at L. 1075 C 820 i 36). 

60. Mr. Currier's report to the 
House of Representatives, Report No. 
7088, p 17. 59th Congress. 2d seesion. 

61. Act Jan. 6, 1897 (29 U. S. St. 
at L. 481); Lederer v. Rankin, 90 
Fed. 449. See also Fraser v. Barrie, 
105 Fed. 787 [aff 116 Fed. 285. 53 CCA 
563] (holding that this statute does 
not affect question of original 
venue). 

[a] CoiistnictIcA of aot of 1897^^ 

"In my judgment, it was not the pur- 
pose of this statute to deal with the 
question of locality, as affecting the 
jurisdiction of the court, but it was 
enacted, among other things, for the 
purpose of authorising the service of, 
and to make operative, injunctions, 
in such cases, anywhere in the 
United States, and to confer juris- 
diction upon the circuit court of any 
district to hear motions to dissolve 
and set aside such injunctions; and 
in such cases the court hearing the 
motion may call upon the court in 
which the suit was brought, and the 
Injunction granted, to transmit 'a 
certified copy of all the papers on 
which the injunction was granted.' 
When a suit is brought and an In- 
junction Is granted, the process may 
be served anywhere in the United 
States, and shall be operative any- 
where in the United States; but the 
defendants may, in any circuit in 
which they may be performing or 
representing the dramatical or musi- 
cal composition, move -to discharge 
the injunction, and will not be com- 
pell<»d to go to the court In which 
the suit was brought." Lederer v. 
Rankin. 90 Fed. 449. 
60. See Injunctions [88 Cyo 971]. 
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injimctions in copyright cases are enforceable by 
proceedings in contempt or otherwise by any other 
oourt or judge possessing jurisdiction of defend- 
ant.^ Enforcement by contempt proceedings is 
governed by the ordinary rules. 

[$ 353] D. Accounting for Profltft— 1. Bight to 
Accounting. The right to an accounting and re- 
covery of defendant's profits is an equitable remedy 
and exists independently of express statutory au- 
thorization.^ This equitable right to an account 
of profits is incident to the right to an injunction,^ 
and where the case for an injunction fails, the right 
to recover the infringer's profits also fails, because 
it is only the right to an injunction which supports 
the jurisdiction in equity, the accounting being inci- 
dental and given under the power to afford complete 
relief in cases of which equity otherwise has juris- 
diction.'^ A bill will not lie solely for an account- 
ing of profits.^ The theory of the equitable remedy 
is that the infringer has made the profits by the 
appropriation and use of another's property, and 
therefore holds them as a trustee ex maleficio for 
the true owner.*® Ordinarily where infringement is 
found and an injunction granted, an accounting of 



63. Act March 4, 1909 (85 U. S. 
St. at L. 1076 c 820 8 86). 

04. Bisfeldt V. Campbell, 171 Fed. 
594; Encyclopaedia Btltannica Co. v. 
American Newspaper Assoc, 180 Fed. 
498 (where the unintentional viola- 
tion of temporary injunction by 
asrents of defendants acting in viola- 
tion of instructions was held not to 
render defendants guilty of con- 
tempt); Colliery Engineer Co. v. 
Ewald, 126 Fed. 848 (where defend- 
ant was held to have purged his book 
of infringement, ana a motion to 

Sunish for contempt was therefore 
enied); Cartwright v. Wharton (No. 
3), 6 DomLR 890, 4 OntWN 210, 28 
OntWR 214. See Contempt 13 C. J. p 
1; Injunctions [22 C:yc 1009]. 

**The injunction will be continued 
pendente lite, and the question of 
contempt reserved to the final hear- 
ing." Eisfeldt V. Campbell, 171 Fed. 
594. 

65. Stevens v. Gladding, 17 How. 
(U. SJ 447, 15 L. ed. 165; Falk v. 
Oast Lith., etc.. Co., 54 Fed. 890, 4 
CCA 648. 

ea Belford v. Scribner, 144 U. S. 
488, 12 set 734, 36 L. ed. 514; Calla- 
ghan v. Myers, 128 U. S. 617, 9 SCt 
177, 82 L. ed. 547; Stevens v. Glad" 
ding, 17 How. (U. S.) 447. 15 L. ed. 
155; Falk v. Gast Lith., etc.. Co., 54 
Fed. 890, 4 CCA 648; Fishel v. 
Lueckel, 58 Fed. 499; Sanborn Map, 
etc.. Co. v. Dakin Pub. Co., 89 Fed. 
266; Gilmore v. Anderson, 88 Fed. 
846; Chapman v. Ferry. 12 Fed. 693, 
8 Sawy. 191; Pierpont v. Fowle, 19 F. 
Cas. No. 11,162, 2 Woodb. & M. 28; 
Stevens v. Cady, 23 F. Cas. No. 13.- 
896, 2 Curt. 200; Hole v. Bradbury, 12 
Ch. D. 899; Barry v. Stevens. 31 Beav. 
258. 64 Reprint 1187; Colbum v. Simms, 
2 Hare 548, 24 EngCh 648, 67 Reprint 
224' Smith v. London, etc., R. Co., 23 
L. J. Ch. 562; Baily v. Taylor, 1 Russ. 
& M. 78, 5 EngCh 73, 89 Reprint 
28, Taml. 295, 12 Eng(ni 295, 48 Re- 

Srint 118: Sweet v. Maugham. 11 
im. 51, 84 EngCh 61, 59 Reprint 793; 
Delondre v. Shaw, 2 Sim. 237. 2 Eng 
Ch 237, 57 Reprint 777; Grierson v. 
Eyre. 9 Ves. Jr. 341. 32 Reprint 634; 
Hogg V. Kirby. 8 Ves. Jr. 216. 32 Re- 
print 386; Kelly v. Hooper, 1 Y. A 
Coll. 197, 20 EngCh 197, 62 Reprint 
862; Beauchemin v. Cadieux. 22 Que. 
Super. 482 [aff 31 Can. S. C. 870]. 

"The right to an account of profits 
is incident to the right to an injunc- 
tion In copy and patent-right cases." 
Stevens v. Gladding. 17 How. (U. S.) 
447. 455. 15 L. ed. 156. 

67. See cases in preceding note. 

68. See cases supra note 66. But 



see Huebsch v. Arthur H. Crist C3o., 
209 Fed. 886 (where such a bill was 
apparently maintained without objec- 

"09. "Dam v. Kirk la Shelle Co., 175 
Fed. 902. 99 CCA 892, 20 AnnCas 1173 

tafr 166 Fed. 689]. See also Patents 
80 Cyc 10241: Trade-Marks, Trade- 
Tames, and Unfair Competition [38 
Cyc 909]. 

TOi Huebsch v. Arthur H. Crist 
Co., 209 Fed. 886; Dam v. Kirk la 
Shelle Co., 189 Fed. 842; Dam v. Kirk 
la Shelle Co.. 175 Fed. 902, 99 CCA 
892, 20 AnnCas 1173 [aff 166 Fed. 
6891; Hartford Printing Co. v. Hart- 
ford Directory, etc., Co.. 146 Fed. 832; 
Morrison v. Pettibone, 87 Fed. 830. 

71. Haas v. Leo Feist, Inc., 234 
Fed. 105. 

72. Haas v. Leo Feist. Inc.. 284 
Fed. 106; West Pub. Co. V. Edward 
Thompson Co., 176 Fed. 833, 100 CCA 
303 [mod 169 Fed. 833]. See also 
supra S 848. 

[a] Nature of work to !»• oonslA- 
eredrf— "A few weeks' delay in the 
case of a song so ephemeral as this 
may have the same effect as 16 years, 
when the publication is a legal en- 
cyclopedia in 30 volumes." Haas v. 
Leo Feist, Inc.. 234 Fed. 106, 108. 

73. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 888, 100 CCA 
303 [mod 169 Fed. 8331. 

74b Act March 4. 1909 (85 U. S. St. 
at L. 1075 c 320 S 25 (b)). 

76. Haas V. Leo Feist, Inc., 234 
Fed. 105. 

[a1 Oonvtmctlon of statute.^— (1) 
While injunctions are required to be 
''according to the course and prin- 
ciples of courts of equity'' (see supra 
S 386 note 95 [a]. Si 841. 348) there is 
no such statutory requirement in re- 
gard to the recovery of profits (see 
Act March 4. 1909 [35 U. S. St. at L. 
1075 c 820 81 25 (b). 36]). But since 
injunctions may be granted "on such 
terms as said court or Judge may 
deem reasonable" (see Act March 4, 
1909 [35 U. S. St. at L. 1075 c 320 
§ 36]). doubtless, in granting an 
Injunction, the court has power to 
deny profits by way of imposing 
terms. But where the injunction is 
denied on equitable grounds, although 
infringement is found, may the court 
still deny profits, and limit plaintiff 
to damages? (2) "It does not neces- 
sarily follow, however, that the ac- 
counting shall be exempt from the 
usual principles of equity. Indeed, 
the conduct of the plaintlfi may have 
a controlling effect upon it. West 
Pub. Co. V. Edward Thomson Co., 176 
Fed. 833, 100 CCA 303. The plain- 



Erofits will also be decreed.^ But where it would 
e inequitable to allow a recovery of profits, the 
court in the exercise of a sound discretion may deny 
an accounting, although it grants the injunction.^ 
Laches is a sufficient ground for denying an ae- 
countingJ^ Where an injunction might properly be 
granted, but there are countervailing equities, the 
court may, in its discretion and in lieu of an in- 
junction and accounting, award plaintiff damages 
without remitting him to an action at law.*" 

The statute now provides ^that an in&inger shall 
be liable to pay to the copyright proprietor, in addi- 
tion to damages, ''all the profits which the infringer 
shall have made from such infringement."^^ It is 
not entirely clear to what extent, if at all, this pro- 
vision confers an absolute right to recover an in- 
fringer's profits, and deprives the court of the right 
to deny an accounting upon purely equitable con- 
siderations.^*^ The omission of the notice of copy- 
right by accident or mistake does not bar a recovery 
of profits, although it does bar recovery of dam- 
ages.^* Innocence of intent is no defense to a 
recovery of profits." 
[i 354] 2. Extent and Elements of Recovery. 

tiff's assumption that the stetute al- 
ways rieridly requires an accounting 
is shown by that case to be without 
warrant. The delay was of 16 yean 
in that case, but the inf rin^ng pub- 
lication took that lone to appear, and 
the principle is as well illustrated in 
the case at bar as it was there. 
Equity will control its peculiar rem- 
edy or an account of profits accord- 
ing- to its own sense of Justice. It 
must be obvious to every one familiar 
with equitable principles that it is 
Inequitable for the owner of a copy- 
right, with full notice of an intended 
infringement, to stand inactive while 
the proposed infringer spends large 
sums of money in its exploitation, 
and to intervene only when his specu- 
lation has proven a success. Delay 
under such circumstances allows the 
owner to speculate without risk with 
the other's money; he cannot pos- 
sibly lose, and he may win. If the 
defendant be a deliberate pirate, this 
consideration might be irrelevant 
and I think it such as to Piantadosl; 
but it is no answer to such inequita- 
ble conduct, if the defendant Feist 
is innocent, to say that its innocence 
alone will not protect it. It is not 
its innocence, but the plaintilTs 
availing himself of that innocence to 
build up a success at no risk of his 
own. which the court of equity should 
regard." Haas v. Leo Feist. Inc.. 2t4 
Fed. 105, 107. 

70. Strauss v. Penn Printing, etc.. 
Co., 220 Fed. 977, 979. 

"It is apparent from the language 
of the act. however, that damages 
alone are excluded from recovery, 
and not the infringer's profits, as 
section 25 of the act provides that 
the person infringing shall be liable 
(a) to an injunction and (b) to 'such 
damages as the copyright proprietor 
may have suffered due to the in- 
fringement, as well as all the profits 
which the infringer shall have made 
from such infringement.' " Strauss 
V. Penn Printing, etc., Co., supra. 

Damair** where aotioe omStMd see 
infra S 357. 

77. Haas v. Leo Feist, Inc., 284 
Fed. 106; Dam v. Kirk la Shelle Co.. 
189 Fed. 842. 

fa] Bvle appUed. — "Although the 
defendant and its immediate assignor 
purchased the play from the play- 
wright. Paul Armstrong, In entire 
good faith and without notice of the 
complainant's rights, it is subject to 
the hard rule or having to account 
for all the profits it made by pre- 
senting it." Dam v. Kirk la Shelle 
Co., 189 Fed. 842. 
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Under the statute, plaintiff is entitled to recover all 
the profits which defendant has made from his in- 
fringementy^^ and this was the rule independent 
of statute.^ The recovery is limited to the net 
profits actually made and the moneys actually re- 
ceived hy the wrongdoer."* Profits are what de- 
fendant has gained, not what plaintiff has lost.^^ 
Plaintiff's losses by reason of the infringement are 
to be recovered, if at all, as damages.^^ Profits of 
resales of infringing volumes which defendant had 
sold and then repurchased as secondhand books may 
be recovered." Amounts received from advertisers 
in the infring^ing book are to be included in the 
gross receipts and accounted for.^ Commissions 
received by a dealer from the sales of a pirated 
work are profits which must be accounted for on a 



bill by the proprietor of the copyright.®* Profits 
made by the printer and binder of an infringer's 
book may be recovered.^ Profits are to be ascer- 
tained by deducting from gross receipts all legiti- 
mate elements of cost,®^ including losses." The 
necessary cost of producing and selling the copies 
sold is a proper credit." This does not include the 
cost of making stereotype plates,^ the cost of edi* 
torial work done on the infringing volume,®^ the 
additional cost of producing more copies than were 
sold," or unreasonable payments made without con- 
sideration to third persons." While an infringing 
corporation may be allowed credit as an expense 
for reasonable salaries paid to its officers, and 
agents or employees,^ an individual infringer is not 
entitled to an allowance for the value of his time 



[b] SttnuuMs and piollts follow 
jmm ra]o^-"The plaintiff's right to 
damagres against the defendant Feist, 
regardless of its innocence, is un- 
onestionable. Qross v. Van Dyk 
Gravure Co., 230 Fed. 412. 144 CCA 
SS4. And in spite of some language 
In tbat opinion looking to the pos- 
sibility of a different rule for 'profits, 
I think the same should apply to 
them as to damages. When, as in 
copyright, the law provides a form 
of notice, it imposes upon every one 
at his peril the duty to learn the 
facts conveyed by the notice. Without 
some such rule ft could not be a tort 
Innocently to copy a copyrighted 
work, because It could not be said 
that among the reasonable result of 
the defendant's acts was comprised 
an infringement. It becomes a tort 
only when the statute imposes a duty 
on every one to advise himself of the 
copsrright. I cannot see why there 
should be any difference between 
damages and profits in this respect. 
Hence a decree for an accounting of 
profits will go against both defend- 
ants." Haas v. Leo Feist, Inc., 234 
Fed. 105, 107. 

78. Act March 4. 1909 (35 U. S. St. 
at Lb 1075 c 320 I 26 (b)); Strauss v. 
Penn Printing, etc., Co., 220 Fed. 977. 

[a] Zttnlfattott of aanoniit^— 
"Neither does the act provide any 
minimum or maximum limitation of 
amount of profits recoverable. They 
are to consist of *all the profits the 
infringer shall have made from such 
infringement.' " Strauss v. Penn 
Printing, etc., Co., 220 Fed. 977, 980. 

rb] VorsAgn salas^— "The questions 
arising from the sale of the infring- 
ing copies in Canada and not in the 
United States, involving the damages 
recoverable, are reserved to the ac- 
counting." Stecher Lith. Co. v. 
Dunston Lith. Co.. 283 Fed. 601, 604. 
But as to extraterritorial acts gener- 
ally see supra I 296. 

BTfAeBoe aad bnzdea of pvoof see 
infra I 432. 

79. Dam v. Kirk la Shelle Co., 189 
Fed. 842; Dam v. Kirk la Shelle Co.. 
175 Fed 902, 99 CCA 392. 20 AnnCas 
1178 [aff 166 Fed. 5891; Hartford 
Printing Co. v. Hartford Directory, 
etc., Co., 148 Fed. 470; Edward 
Thompson Co. v. American Iaw Book 
Co.. 119 Fed. 217; West Pub. Co. v. 
Lawyers* Co-op. Pub. Co.. 79 Fed. 766, 
26 CCA 648. 35 LRA 400; Scribner v. 
Clark, 50 Fed. 473 [aff 144 U. S. 488, 
12 set 734, 86 L. ed. 514]. 

[a] Foxm of de o roe. In Dam v. 
Kirk la Shelle Co.. 175 Fed. 902, 908. 
99 CCA 892, 20 AnnCas 1173 [aff 166 
Fed. 589], where the infringement 
consisted In dramatizing a copy- 
righted story, the following decree 
was affirmed: "That the complain- 
ant recover of the defendant the 
gains and profits made by it by mak- 
ing use of said play, entitled 'The 
Heir to the Hoorah,' by giving public 
performances thereof, by causing or 
licensing public performances there- 
of, to be given, or in any other way, 
form or manner." The court said: 
••We think that no other decree gives 
effect to the copyright statute, and 



that it is supported by the author- 
ities." 

[b] Hi Ouiada the owner of a dulv 
registered copyright is entitled to all 
the profits realized by the infringer 
from the sale of the Infringing copy, 
and also to the cost of expert testi- 
mony necessary to establish the in- 
fringement. Beauchemin v. Cadieux, 
22 Que. Super. 482. 

8IK Callaghan v. Myers, 128 U. S. 
617. 9 set 177. 32 L. ed. 647; Dam v. 
Kirk la Shelle Co., 189 Fed. 842: 
Colbum V. Simms. 2 Hare 543, 24 
EngCh 543. 67 Reprint 224. 

81. Bernard v. Bertoni. 14 Que. L. 
219. 

88. Dainages for tefzliigeauiKt see 
infra I 857 et seq. 

83. Callaghan v. Myers, 128 U. S. 
617, 9 set 177, 32 L. ed. 547. 

Fa] Baasoa for taaA ai^plioatlon of 
mlew— "In regard to the 156 copies, 
they were volumes which had been 
already sold by the defendants, and 
which they purchased as second- 
hand books and resold. The master 
had held that, as he had charged the 
defendants with the profits on the 
first sale of these volumes, the profits 
on their resale could not be charged 
against them. The Circuit Court 
overruled this view and, as we think, 
properly. The sale of the volume 
originally prevented the purchase 
from the plaintiff of a lawful volume, 
and the sale of the same infringing 
volume a second time prevented the 
purchase from the plaintiff of an- 
other lawful volume. The plaintiff 
was thus twice Injured by the acts 
of the defendants, and the sales of 
the second-hand volumes must be ac- 
counted for as If they were first 
sales. Birdsell v. Shaliol, 112 U. S. 
485. 5 set 244. 26 L. ed. 768." Cal- 
laghan V. Myers. 12« IT. S. 617, 665, 9 
set 177, 32 L. ed. 547. 

84. Hartford Printing Co. v. Hart- 
ford Directory, etc., Co.. 148 Fed. 470 
(advertisements in Infringing direct- 
ory). 

86. Stevens v. Gladding, 23 F. Cas. 
No. 13,399. 2 Curt. 608. 

86. Belford v. Scribner, 144 U. S. 
488. 12 set 734. 36 L. ed. 514 (where 
printer was also held liable as joint 
tort-feasor for the publisher's prof- 
its). 

87. Callaghan v. Myers, 128 U. S. 
617. 9 set 177. 32 L. ed. 547; Dam v. 
Kirk la Shelle Co., 189 Fed. 842: 
Hartford Printing Co. v. Hartford 
Directory, etc., Co., 148 Fed. 470; 
Scribner v. Clark, 50 Fed. 473; Myers 
v. Callaghan, 24 Fed. 636 [mod on 
other grounds 128 U. S. 617, 9 SCt 
177, 32 L. ed. 547]; Delf v. Delamotte, 
3 Kay & J. 581. 69 Reprint 1241. 

88. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

89. Callaghan v. Myers, 128 U. S. 
617, 9 SCt 177. 32 L. ed. 547; Hartford 
Printing Co. v. Hartford Directory, 
etc.. Co., 148 Fed. 470. 

"In regard to the general question 
of the profits to be accounted for by 
the defendants, as to the volumes in 
question, the only proper rule to be 
adopted is to deduct from the selling 
price the actual and legitimate manu- 



facturing cost." Callaghan v. Myers, 
128 U. S. 617, 665. 9 SCt 177. 32 L. ed. 
547. 

90. Callaghan v. Myers, 128 U. S. 
617. 9 SCt 177, 32 L. ed. 547. 

[a] Be as on for mle^P— "Stereotyp- 
ing was not a necessary incident of 
printing and publishing, as type-set- 
ting was. It was resorted to by the 
defendants to enable them the more 
successfully and profitably to in- 
fringe, by dispensing with the neces- 
sity of resetting the type for every 
new edition, and thus reducing the 
cost of multiplying copies in the 
future. The stereotype plates were 
made without the consent of the 
plaintiff, and if credit is allowed for 
them the plaintiff is compelled to buy 
and pay for them, when they are use- 
less to him, and when he has stereo- 
typed for himself volumes 32 to 46." 
Callaghan v. Myers, 128 U. S. 617, 
663. 9 set 177. 32 L. ed. 547. 

91. Callaghan v. Myers. 128 U. S. 
617. 9 set 177, 32 L. ed. 547. 

98. Callaghan v. Myers, 128 U. S. 
617, 9 set 177, 32 L. ed. 547; Hartford 
Printing Co. v. Hartford Directory, 
etc., Co., 148 Fed. 470. 

[a] Only the additional oost is es- 
diided^— Defendant is entitled to have 
deducted from the gross receipts all 
of such items of cost as would have 
been the same had no more copies 
been printed than were sold, such as 
providing the copy and composition. 
Hartford Printing Co. v. Hartford 
Directory, etc., Co., 148 Fed. 470. 

93. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

"The complainant's rights are not 
to be prejudiced by the allowance to 
the defendant or credits for un- 
reasonable payments, or for pay- 
ments made without consideration to 
third parties." Dam v. Kirk la 
Shelle Co., supra. 

94. Callaghan v. Myers, 128 U. S; 
617, 9 SCt 177, 32 L. ed. 547 [aff 24 
Fed. 636]; Dam v. Kirk la Shelle Co., 
189 Fed. 842. 

[a] Bnle applied^— (1) "The salary 
contract, in respect to the foregoing 
features, though binding between the 
parties, was unreasonable and with- 
out consideration as against com- 
plainant's claim. Still the defend- 
ant is entitled to a credit for reason- 
able salaries paid to its ofllclals, and 
the special master having found 
(eleventh finding of fact) that the 

gayment of $7,500 to Mrs. Hunt for 
er services as president during the 
four theatrical seasons beginning 
with 1905-06 would be reasonable, 
and as during that period the defend- 
ant was presenting only two plays, 
it should have a credit of one-half 
that sum as applicable to 'The Heir 
to the Hoorah,' to be equally divided 
between the four seasons." Dam v* 
Kirk la Shelle Co., 189 Fed. 842. 844. 
845. (2) "The defendant, under its 
contract to pay Mrs. Hunt $100 every 
week the play was presented for 
services as manager, did pay her for 
considerable periods during which 
she was absent in Europe. "The 
special master allowed these pay- 
ments as against the complainant. 
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while engaged in Committing the infringement.**^ 
Thus the amount paid to different members of a 
firm in the way of salaries for their services cannot 
be credited as a part of the expense of conducting 
the business during the period of infringement.^ 
Where the infringement was only part of defend- 
ant's business, defendant is entitled to credit for 
such proportion of its general expenses as is fairly 
to be appropriated to the infringing part of the 
business.^ 

Dramatie infringement. In cases of infringement 
by dramatic performance the profits or losses 
should be ascertained for each theatrical season 
separately; losses of one season may not be charged 
against the profits of another.*® In addition to re- 
ceipts from its own production of the play,** de- 
fendant is properly charged with amounts received 
for licenses of the play.^ He is also entitled to 



credit for all the direct expenses of the present^-' 
tion of the play,^ such as the cost of seenery, etc^ 
But the purchase price of the infringing play may 
not be charged as an expense against profits;^ only 
the reasonable value of an exclusive license for the 
time the play was presented may be allowed as a 
credit,® 

Pirated and innocent matter not separable. Al- 
though the entire copyrighted work is not copied 
in an infringement, but only portions there<tf, if 
such portions are so intermingled with the rest of 
the piratical work that they cannot well be distin- 
guished from it, the entire profits realized by de- 
fendant will be given to plaintiff.® 

[i 355] 3. Reference. The usual mode of ascer- 
taining profits is by reference to a master to take 
evidence and report.'' 



and I will follow him in this respect 
with some doubt." Dam v. Kirk la 
Shelle Co., supra. 

95. Callaghan v. Myers, 128 U. S. 
617, 9 set 177, 32 L. ed. 647 [all 24 
Fed. 6361. 

96. Callaghan v. Myers, 128 U. S. 
617, 9 set 177, 32 L. ed. 547. 

[a] Bnle imlledi— "It is also con- 
tended, that both of the masters 
erred in disallowing a credit to the 
defendants for the amount paid to 
the different members of their firm 
for their services, in the way of 
salaries, as a part of the expense of 
conducting their business, being the 
amount of about 112.000 a year dur^ 
ing the period in controversy. These 
amounts were drawn by the defend- 
ants under the partnership agree- 
ment, as family and personal ex- 
penses. We do not think that the 
value of the time of an infringer, or 
the expense of the living of himself 
or his family, while he is engaged in 
violating the rights of the plaintiff, 
is to be allowed to him as a credit, 
and thus the plaintiff be compelled 
to pay the defendant for his time and 
expenses while engaged in infringing 
the copyright. If the defendants, in- 
stead of employing others to do the 
work, had chosen to do it themselves, 
they might as well have made a 
charge, and claimed to have been 
credited for it, of so much a month 
or a year for their services In pre- 
paring the infringing volumes. Eliza- 
beth V. American Nicholson Pave- 
ment Co., 97 U. S. 126, 24 L. ed. 1000. 
The case stands on a different foot- 
ing from that of the salaries of the 
managing offlcers of a corporation, 
as in Providence Rubber Co. v. Good- 
year, 9 Wall. 788, 19 L. ed. 566." Cal- 
laghan v. Myers, 128 U. S. 617, 668, 
9 set 177. 32 L. ed. 647. 

97. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

98. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

[a] Theatrical MMon •• nait^— 
"The next question is whether the 
defendant's profits shall be ascer- 
tained by treating the whole period 
of presentation as one, or by resting 
at the end of each season, or of each 
week, or of each presentation. The 
special master fixed each season as 
a unit, and I think he was right in 
doing 60. The defendant made its 
contracts for the season (twenty- 
third finding of fact), and kept its 
accounts in the same way. This is 
the natural way of ascertaining prof- 
Its or losses. There might be cases, 
such as the building of costly sepa- 
rate machlnea where each transaction 
could and should be considered sepa- 
rately. But the general business cus- 
tom is to ascertain profits and losses 
annually." Dam v. Kirk la Shelle Co., 
189 Fed. 842. 843. 

99. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

1.' Dam V. Kirk la Shelle Co., 189 



Fed. 842. 

9. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

3. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

4. Dam v. Kirk la Shelle Co., 189 
Fed. 842. 

6. Dam v. Kirk la Shelle Co., 189 
Fed. 842, 844. 

"I think the purchase of the play 
was, so to speak, a capital charge, 
and that only a fair charge for the 
use of it should be deducted from its 
earnings. The reasonable value of an 
exclusive license should be allowed 
for the times the play was pre- 
sented." Dam V. Kirk la Shelle Co., 
supra. 

6. Belford v. Scribner, 144 U. S. 
488, 12 set 734, 36 L. ed. 614; Cal- 
laghan*v. Myers, 128 U. S. 617. 9 SCt 
177, 82 L. ed. 547; Dam v. Kirk la 
Shelle Co., 175 Fed. 902, 99 CCA 392, 
20 AnnCas 1173 [a£F 166 Fed. 689]; 
Hartford Printing Co. v. Hartford 
Directory, etc., Co., 146 Fed. 332; 
West Pub. Co. V. Lawyers' Co-op- 
erative Pub. Co., 64 Fed. 360, 25 LRA 
441 [rev on other grounds 79 Fed. 
756, 25 CCA 648, 35 LRA 400]; Far- 
mer V. Slstner, 33 Fed. 494; Maw- 
man V. Tegg, 2 Russ. 386, 3 EngCh 
386, 88 Reprint 380. See also infra 
§ 432. 

"The rule is well settled, that, al- 
though the entire copyrighted work 
be not copied in an infringement, but 
only portions thereof, if such por- 
tions are so Intermingled with the 
rest of the piratical work that thev 
cannot well oe distinguished from it, 
the entire profits realized by the de- 
fendants will be given to tne plain- 
tiff. This was the rule laid down 
by this court in Callaghan v. Myers, 
128 U. S. 617, 9 SCt 177. 32 L. ed. 
547 following Mawman v. Tegg. 2 
Russ. 385, 3 EngCh 385, 38 Reprint 
380 and Elizabeth v. American Nich- 
olson Pavement Co.. 97 U. S. 126, 24 
L. ed. 1000." Belford v. Scribner, 144 
U. S. 488, 508. 12 SCt 734, 36 L. ed. 
614. 

[a] Znfzi&giBg drf»inatlsation of 
story^— "At the first consideration of 
the subject, it seems most unjust 
that the representatives of an author 
who was willing to sell his story for 
$86, who apparently never thought 
of dramatizing it, whose dramatiza- 
tion, if made, might have been wholly 
unsuccessful — indeed might never 
have been produced — who took no 
risks of an unsuccessful venture, 
should receive all the profits made by 
the defendant In the venture — some 
enterprise of producing and present- 
ing the play — an enterprise involving 
the expenditure of time and money 
for the employment of actors, the 
preparation of scenery and costumes, 
the hiring of theatres, advertising 
and many other purposes. On the 
other hand, unless the complainant Is 
entitled to all the profits arising 
from the production ox the play, she 



is, as a practical matter, entitled to 
no pecuniary recovery at all. It Is 
manifestly impossible for the author 
of a book or story which he has 
never dramatized to show that h« 
has sustained any actual damage by: 
the dramatization and production of 
a play based upon it. It is equally 
impossible for him to show the pro-, 
portion of the profits accruing to a 
theatrical company from the use of 
a copyrighted theme or plot and the 
proportion accruing from the use of 
the scenery, the employment of fa- 
vorite actors, and other sources. If- 
in a case like the present an author 
cannot hold the theatrical company 
as his trustee and accountable for 
all the profits from the play, then it 
necessarily follows that all copy- 
righted but undramatlzed books and 
stories may be appropriated and. used 
with impunity. The right to follow 
the theatrical company over the 
country and seek injunctive relief 
would involve great expense, and be 
of little avail. Notwithstanding the 
hardships Imposed upon the defend- 
ant by the decree in this case, we 
think that no other decree gives ef- 
fect to the copyright statute, and 
that it is supported by the authori* 
ties." Dam v. Kirk la Shelle Co., 176 
Fed. 902, 908. 99 CCA 392, 20 AnnCas 
1173 [aflf 166 Fed. 689]. 

[b] Oopyxlglited and micopyxlglit- 
ed matter in muim ▼olaxne«»"If the 
volume contains matter to which a 
copyright could not properly extend, 
incorporated with mattet proper to 
be covered by a copyright, the two 
necessarily going together when the 
volume is sold, as a unit, and it being 
impossible to separate the profits on 
the one from the profits on the other, 
and the lawful matter being useless 
without the unlawful, it is the de- 
fendants who are responsible for 
having blended the lawful with the 
unlawful, and they must abide ^he 
consequences, on the same principle 
that he who has wrongfully pro- 
duced a confusion of goods must 
alone suffer. . . . The present is 
one of those eases in which the value 
of the book depends on its complete- 
ness and integrity. It is sold as a 
book, not as the fragments of a boo^ 
In such a case, as the profits result 
from the sale of the book as a whole, 
the owner of the copyright will be 
entitled to recover the entire profits 
on the sale of the book. If he elects 
that remedy." Callaghan v. Myers, 
128 U. S. 617. 9 SCt 177. 32 L. ed. 
647. 

Tc] Xn trade-mark and patent oaM 
the same rule prevails. See Patents 
rSO Cyc 10261: Trade-Marks. Trade 
Names, and Unfair Competition [»• 
Cyc 911]. 

Bnrdaa of segregation see infra 9 

432 

7. Callaghan v. Myers, 128 U. S. 
617, 9 SCt 177. 32 L. ed. 647; Haas 
V. Leo Feist, Inc., 284 Fed. 106; GIl- 
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[i 356] E. Difloovery.* In copyright eases, the 
parties are entitled to a discovery subject to the 
usual roles.* On a bill for infringement, discovery 
from defendant may be compelled in aid of plain- 
tifi^s case.^^ Plaintiff is entitled to a full and par- 
ticular discovery of the original sources from which 
defendant claims to have derived his work.^^ On the 
accounting, defendant may be compelled to produce 
his books and papers^^ and to make a full disclosure 
of all facts relevant to plaintiff's case before the 
master.^' Plaintiff is not entitled to a discovery 
from defendant for the purpose of subjecting him 
to a penalty or forfeiture." Defendant may be 
entitled to an inspection of the work alleged to 
have been pirated by him.^* And it has been held 
.that the court will permit interrogatories as to the 
sale of plaintiff's work to be administered to plain- 
tiff for the purpose of ascertaining the amount of 
damages sustained, and of enabling defendant to 
pay a sufficient sum into court to meet it.^* Pro- 



duction of corporate books and papers may be com- 
pelled by subpcdna duces tecum, and are admissible 
in evidence in actions for penalties.^^ Under the 
equity rules defendant may be compelled to answer 
interrogatories as to material facts on which plain- 
tiff has the burden of proof /^ such as facts bearing 
on plaintiff's copyright^^ and defendant's infringe- 
ment,'^ but defendant cannot be compelled to admit 
or to deny infringement as a legal conclusion.'^ 

[$ 357] F. Damagea—l. In General. Under the 
present statute damages may be recovered for in- 
fringement of all classes of copyrights,'' in addi- 
tion to the recovery of the infringer's profits from 
the infringement.'* Under the former law the rem- 
edy in damages was available in some classes of 
infringements but not in others.'^ While the equi- 
table remedy by injunction,'^ and accounting for 
profits,'^ was available in all cases, damages as dis- 
tinct from, and additional to, profits could not be 
decreed in equity,'^ the statute not having enlarged 



more v. Anderson, S8 Fed. 846. 42 
Fed. 267: Myers v. Callagrhan, 24 Fed. 
6Jf (mod on other grounds 128 U. S. 
S17, 9 set 177, 32 H ed. 547]; Fol- 
som V. Mcursh, 9 F. Gas. No. 4,901, 2 
Story 100; Stevens v. Gladding, 23 
F. Gas. No. 18.S99. 2 Curt. 608. 

[a] Til* oraalj^rftotlos Is to enter 
an Interlocutory decree providing for 
an injunction, and then send the mat- 
ter to a master to take proof of 
damages or profits. On the return 
of the masters report a final decree 
disposes of the question of dam- 
ages. Patterson v. J. S. Ogilvle Pub. 
Co.. 119 Fed. 461. 

[b] a«port of neoial master as 
to profits rseovsraDls for Infringe- 
ment of copyrights reviewed. 6inn 
F. Apollo Pub. Co., 228 Fed. 214. 

Bvidence see infra 5 482. 

a See Discovery [14 Cyc 801]. 

9. See cases infra this section 
passim. 

ra] JMsooTsrv wlU aot If com" 
peileds (1) Where a discovery can 
be of no use to plaintiff. Atwill v. 
Pferrett, 2 F. Gas. No. 640, 2 Blatchf. 
39 (where the discovery was asked 
in aid of an action of trespass for 
an infringement). (2) VThen it is 
improperly sought. Atwill v. Fer- 
rett, 2 F. Gas. No. 640, 2 Blatchf. 39 
(where the bill prayed discovery 
from three defendants in aid of an 
action at law against one defend- 
ant). (S) Two objections may be 
taken by general demurrer to a bill 
for Inmngement of a copyright 
which seeks a discovery in regard to 
sucli infringement in aid of a suit 
at law: First, that plaintiff sets 
fortb no title in himself to the sub- 
ject matter of his alleged copyright; 
second, that the bill lays no legal 
foundation for the discovery sought. 
Atwill V. Ferrett, supra. 

10. Church Co. v. Zimmerman, 131 
Fed. 652; Atwill v. Ferrett, 2 F. Gas. 
No. 640. 2 Blatchf. 89: Kelly v. Wy- 
man, 20 L. T. Rep. N. S. 300; Ste- 
phens V. Brett, 10 L. T. Rep. N. S. 
231. 

[al Bula avpUedw^Where. after 
Interrogatories filed, defendants, be- 
fore answer, offered to submit to an 
injunction and pay costs, and moved 
to stay proceedings, it was held that 
the motion was premature and that 
plaintifF was entitled to a discovery. 
Stephens v. Brett, 10 L. T. Rep. N. S. 
231 

11. Kelly V. Wyman, 20 L. T. Rep. 
N. S. 300. 

19. Gallaghan v. Myers, 128 U. S. 
617, 9 set 177, 82 L.. ed. 547. 

[a] Vot lA aid Qf forf«ltiirsw»De- 
fendants may be compelled to pro- 
duce their books and papers on the 
accounting before the master, In a 
suit in equity for an infringement, 
although complainant has brought 
replevin against them to forfeit the 
copies of the ini^ringlng works in 
their possession. Since the forfeit- 
ure cannot be enforced in the equity 



suit, defendants are not thus com- 
pelled to produce evidence against 
themselves in aid thereof. Gallaghan 
v. Myers, 128 U. S. 617, 9 SCt 177, 
32 L. ed. 647. 

13. Gallaghan v. Myers, 128 U. S. 
617, 9 SCt 177, 82 L. ed. B47. 

ral XnterlocutoTT decree^-^^The 

?rovision of the Interlocutory decree 
or an examination of the defend- 
ants in regard to the subject of in- 
quiry, and for the production by 
them of their account-books and 
papers, is the usual provision in an 
interlocutory decree in a suit in 
equity for the infringement of a 
copyright." Gallaghan v. Myers, 128 
U. S. ^17, 668. 9 SCt 177, 32 L. ed. 
647. 

14b Social Register Assoc, v. 
Murphy, 129 Fed. 148; Johnson v. 
Donaldson, 8 Fed. 22, 18 Blatchf. 
287; Atwell v. Ferrett, 2 F. Gas. No. 
640, 2 Blatchf. 89; F&rmer v. Cal- 
vert Lith., etc., Co., 8 F. Gas. No. 
4,661. 1 Flipp. 228; Martin v. 
Treacher, 16 Q. B. D. 607. See Gal- 
laghan V. Myers, 128 U. S. 617, 9 
S(5t 177, 82 L. ed. 547 (holding that 
this rule does not relieve defendant 
from producing his books and papers 
before the master on an accounting 
for profits). 

"It is an incontrovertible principle 
of Equity law. that a defendant can- 
not be compelled to make discoveries 
in answer to a bill which seeks to 
enforce penalties and forfeitures 
against him by means of such dis- 
coveries." Per Betts, J., in Atwill 
V. Ferrett. 2 F. Gas. No. 640, 2 
Blatchf. 89. 44. 

[a] Frodmotlon of books and 
platM.-^In an action for the infringe- 
ment of a copyright chromo, defend- 
ant cannot be compelled, by means of 
a subpoena duces tecum, to produce 
his plates and books of account as 
evidence. Johnson v. Donaldson, 3 
Fed. 22, 18 Blatchf. 287. 

[bl 'The walrer of forfeiture re- 
moves all objection to the examina- 
tion of the defendant on the ac- 
counting." Social Register Assoc v. 
Murphy, 129 Fed. 148. 

16. Graves v. Mercer, 16 Wkly. 
Rep. 790. 

[a] Sbe court will grant aa In- 
spection of the work alleged to be 
pirated in an action of copyright, on 
an affidavit that defendant had no 
recollection of having sold copies 
thereof, but is desirous of refreshing 
his memory in order to be able to 
state positively if he has ever done 
so. Graves v. Mercer, 16 Wkly. Rep. 
790. 

16. Wright V. Ooodlake» 8 H. & G. 
540. 159 Reprint 643. 

17. American Lith. Go. v. Werck- 
meister. 221 U. S. 603. 31 SCt 676, 
65 L. ed. 873. 

[a] ▲ corporation cannot objeo^ 
on the ground of a constitutional 
protection against self-crimination, 
to the admissibility in evidence 



against it, in an action to recover a 
statutory penalty, of the entries in 
the corporate books, produced by a 
corporate officer in ooedience to a 
subpoena duces tecum. American 
Lith. Co. V. Werckmeister, 221 U. S. 
603. 81 set 676, 55 L. ed. 873. 

(bl Federal statutes construed^/— 
(1) Entries in the books of a party, 
produced in obedience to a subpoena 
duces tecum, were not rendered in- 
admissible on the trial, by U. S. Rev. 
St. 8 860. providing that no discovery 
or evidence obtained from a party 
or witness by means of a Judicial 
proceeding snail be given in evi- 
dence or used against him in a crim- 
inal case, or in a proceeding to en- 
force a penalty or forfeiture, since 
these provisions manifestly refer to 
a case where, in some prior Judicial 
proceeding, a discovery had been 
made or testimony had been given, 
and the evidence so obtained was 
sought to be used. American Lith. 
Go. V. Werckmeister, 221 U. S. 608, 
81 set 676, 55 L. ed. 873. (2) Com- 
pulsory production of the books of a 
corporate defendant, under a sub- 
poena duces tecum served on an 
officer of the corporation in an ac- 
tion to recover the penalties pre- 
scribed by U. S. Rev. St. S 4965, for 
printing and selling copies of a 
copyrighted painting, did not, after 
the change of the rule as to the 
incompetency of parties as witnesses, 
made by fi 858, violate any of the 
rights of the corporation under 
§ 724, providing for the production 
on notice and motion of a party's 
books and papers, since this section 
cannot be regarded as providing an 
exclusive procedure. American Lith. 
Go. V. Werckmeister, 221 U. S. 603, 
31 set 676. 55 L. ed. 873. 

18. Rodman Chemical Go. v. E. F. 
Houghton Co., 233 Fed. 470. 

19. Rodman Chemical Co. v. E. F. 
Houghton Co., 233 Fed. 470. 

M. Rodman Chemical Co. v. E. F. 
Houghton Co., 233 Fed. 470. 

ra] Illustration^— Under equity 
rules 30, 33, 58. in suit for infringe- 
ment of copyright, defendant should 
answer interrogatories seeking ad- 
mission of plaintiff's authorship and 
publication and defendant's publica- 
tion. Rodman CThemical Go. v. E. F. 
Houghton Co., 233 Fed. 470. 

21. Rodman Chemical Go. v. E. F. 
Houghton Co.. 233 Fed. 470. 

99. Pagano v. Ghas. Beseler Co., 
234 Fed. 963. See infra IS 358--362. 

93. See supra | 353. 



94. See Infra 



363. 



25. See supra f| 341-352. 

2a. See supra 5§ 353-355. 

97. Social Register Assoc, v. Mur- 
phy, 129 Fed. 148; Chapman v. Ferry, 
12 Fed. 698, 8 Sawy. 191. See De 
Vitre V. Betts. L. R. 6 H. L. 319 
(holding plaintifT not entitled to 
both an accounting of profits and an 
inquiry as to damages). 
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the equitable jurisdiction in copyright cases as it 
had in patent cases.^ But there is nothing in the 
statutes impairing the power of courts of equity to 
do justice by allowing plaintiff compensation in 
damages in lieu of equitable relief by way of injunc- 
tion and accounting for profits, in cases where equi- 
table relief, although it might be given, is for some 
satisfactory reason withheld;^ and there are equity 
cases in which the judges have assumed to award 
damages in addition to equitable relief, some of 
which are explainable on the theory that "profits'* 
have been miscalled "damages.'' ** Under the pres- 
ent statute damages in addition to profits may be 



awarded in an equitable suit.^ 

[$ 358] 2. Under Act of 1909 as Amflnded-a. In 
GmeraL The provisions of the present copyright 
statute in regard to the damages recoverable for 
infringement are radically new, and so awkwardly 
expressed as to be dif&cult of interpretation." The 
omission of the required notice of copyright from 
published copies will prevent the recovery of dam- 
ages from an innocent infringer who has been mis- 
led by the omission of the notice.** A defective 
and insuf&cient notice is equivalent to no notice 
within this rule,*^ as where the notice is so small as 
not to be reasonably legible.** liability for dam- 



28. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 888. 100 
CCA 303 [mod 169 Fed. 883]; Social 
Register Assoc, v. Murphy, 129 Fed. 
148 (where the Copyright Act, Rev. 
St. S 4964 is distinguished from the 
Patent Act, Rev. St. § 4921); Chap- 
man V. Ferry, 12 Fed. 693, 8 Sawy. 
191. See also Patents [30 Cyc 1024 j. 

99. West Pub. Co. v. Edward 
Thompson Co., 184 Fed. 749; West 
Pub. Co. V. Bid ward Thompson Co., 
176 Fed. 833. 100 CCA 803 [mod 169 
Fed. 833]. 

[a] Biil« avpllad aad •zplaliMd* — 
"But we also think that the court 
can give damages In this case by way 
of compensation. Because Rev. St. 
U. S. § 4921 (U. S. Comp. St. p 8396), 
entitles complainants in equity suits 
arising out of patents to recover In 
addition to the profits to be ac- 
counted for by the defendant thQ 
damages the complaint [complain- 
ant] has sustalned*^ by the infringe- 
ment, and there is no similar pro- 
vision as to equity suits arising out 
of copyrights, it is sometimes said 
that damages cannot be awarded in 
the latter. We think this a misun- 
derstanding of the statute. It ap- 

Slies to all patent causes without 
Istinction and permits damages to 
be assessed when equitable relief is 
granted in addition to profits. This 
should not be construed to Impair 
the power of courts of equity to do 
Justice by allowing the complainant 
compensation in damages where 
equitable relief, though it might be 
given, is for some satisfactory rea- 
son withheld. In such a case the 
damages are not given in addition 
to profits as provided by section 
4921. It does not seem to us right 
to turn the complainant over to a 
court of law after over 6,000 pages 
of testimony have been taken in this 
cause^ showing that its rights have 
been violated to some extent, es- 
pecially considering that a jury trial 
would not furnish an adequate rem- 
edy in the sense of being adapted to 
determining the amount of the copy- 
ing and paraphrasing. The bill asks 
for an injunction and for damages 
as well as for an accounting. This 
court, having obtained Jurisdiction 
of the cause and having the power 
to grant an injunction, has the right 
to do Justice between the parties 
and to dispose of it finally, even if 
this Involves withholding injunctive 
relief and awarding damages." West 
I*ub. Co. V. Edward Thompson Co.. 
176 Fed. 833, 838, 100 CCA 303 [mod 
169 Fed. 833]. 

[b] Am to the power of » court 
of equity to awnrd damage* for in- 
fringement in lieu of an accounting 
of profits see Dam v. Kirk la Shelle 
Co., 176 Fed. 902, 911, 99 CCA 892, 20 
AnnCas 1178 [aff 166 Fed. 589] 
(where the court, without deciding 
the question, said: "The decree 
awards profits, and the complain- 
ant expressly disclaims any desire to 
recover damages. We know of no 
principle upon which a court of 
equity can compel a complainant to 
take damages. Instead of profits, 
when he Insists upon the latter"). 

90. Social Register Assoc, v. Mur- 
phy, 129 Fed. 148; Scrlbner v. Clark, 
50 Fed. 478 [aff 144 U. S. 488, 12 
set 734, 36 L. ed. 614]; Chase v. 



San1:>orn. 6 F. Cas. No. 2,628, 4 Cliff. 
306 (where Clifford, J., on a bill for 
injunction and accounting considered 
the allowance of damages as though 
it were possible to award them). 

"This point was not involved in 
the decision of Belford v. Scrlbner, 
144 U. S. 488, 12 SCt 734, 86 L. ed. 
514. The decree simply awarded 

grofits, and no distinction was made 
etween profits and damages. While 
in some cases the profits to be ac- 
counted for are spoken of as dam- 
ages, yet in no case that has been 
presented is it held that damages, 
as distinct from or additional to 
profits, can be decreed In equity In a 
copyright case, as in patent causes. 
While the word 'damages' is used in 
decrees, it is used synonymously 
with profits.' Confusion can be 
avoidea by omitting the word 'dam- 
ages,' since the word 'profits' is 
more accurate, and sufilcient." So- 
cial Register Assoc, v. Murphy. 129 
Fed. 148. 

31. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 SI 25 (b), 26, 
27); L. A. Westermann Co. v. Dis- 
patch Printing Co., 288 Fed. 609, 147 
CCA 417. 

39. S.' E. Hendricks Co.. Inc. v. 
Thomas Pub. Co., 242 Fed. 37; L. A. 
Westermann Co. v. Dispatch Print- 
ing Co., 233 Fed. 609, 613, 147 CCA 
417 ("The arrangement of section 25 
is awkward"); Mail, etc., Co. v. Life 
Pub. Co.. 192 Fed. 899. 901, 118 CCA 
377 ("The language of the provision 
quoted is somewhat obscure"). See 
also infra §S 369-362. 

[a] Statutory provlelonii— "That 
if any person shall infringe the 
copyright in any work protected un- 
der the copyright laws of the Uni- 
ted States such person shall be lia- 
ble . . . (b) To pay to the copy- 
right proprietor such damages as the 
copyright proprietor may nave suf- 
fered due to the Infrinsrement. as 
well as all the profits which the in- 
fringer shall have made from such 
infringement, and in proving profits 
the plaintiff shall be required to 
prove sales only and the defendant 
shall be required to prove every ele- 
ment of cost which ne claims, or in 
lieu of actual damages and profits 
such damages as tb the court shall 
appear to Be Just, and In assessing 
such damages the court may, in its 
discretion, allow the amounts as 
hereinafter stated, but in the case 
of a newspaper reproduction of a 
copyrighted photograph such dam- 
ages shall not exceed the sum of 
two hundred dollars nor be less than 
the sum of fifty dollars, and in the 
case of the infringement of an un- 
dramatized or nondramatic work by 
means of motion pictures, where the 
infringer shall show that he was not 
aware that he was infringing, and 
that such infringement could not 
have been reasonably foreseen, such 
damages shall not exceed the sum 
of one hundred dollars; and in the 
case of an infringement of a copy- 
righted dramatic or drama tlco-mu- 
sical work by a maker of motion 
pictures and his agencies for dis- 
tribution thereof to exhibitors, where 
such inlTringer shows that he was 
not aware tnat he was Infringing a 
copyrighted work, and that such in- 
fringement could not reasonably 



have been foreseen, the entire sum 
of such damages recoverable by the 
copyright proprietor from sucb In- 
fringing maker and his agencies for 
the distribution to exhibitors of such 
Infringing motion picture shall not 
exceed the sum of five thousand dol- 
lars nor be less than two hundred 
*i?^„^?^y dollars, and such damagee 
shall In no other case exceed the 
sum of five thousand dollars nor be 
less than the sum of two hundred 
and fiftv dollars, and shall not be 
regarded as a penalty. But the fore- 

?:p\ne exceptions shall not deprive 
he copyright proprietor of any other 
remedy ffiven him under this law. 
nor shall the limitation as to the 
amount of recovery apply to In- 
fringements occurring after the ac- 
tual notice to a defendant either hy 
service of process in a suit or other 
written notice served upon him." 
Act March 4, 1909 (36 U. S. St. at 
L. 1075 c 320 fi 25 (b)), as amended 
by Act Aug. 24, 1912 (87 U. S. St 
at Ij. 488). The words quoted are 
followed by an enumeration of dif- 
ferent amounts as the sums recov- 
erable for different classes of In- 
fringements. See infra §S 861, 862. 
as. Act March 4, 1909 (35 U. S. 
St at L. 1075 c 820 § 20); Alfred 
Decker Cohn Co. v. Etchison Hat 
Co., 226 Fed. 185; Strauss v. Penn 
Printing, etc.. Co.. 220 Fed. 977. See 
also supra 8 194. 

[a] Jin Ilea of d«jiuigwk>'^"ln- 
asmuch as section 20 provides that 
circumstances such as are found In 
this case 'shall prevent the recov- 
ery of damages.' they preclude the 
recovery of 'such damages as to the 
court shall appear to be Jusf under 
section 25, as there is no provision 
that such damages shall be assessed 
In lieu of profits alone. The distinc- 
tion between 'damages' and 'profits' 
is pointed out in the opinion of 
Judge Gray in Sharpless v. Law- 
rence. 213 Fed. 423, 130 (XJA 69." 
Strauss v. Penn Printing, etc, Co., 
220 Fed. 977, 980. See also infra 
SS 360-362. 

34. Alfred Decker Cohn Co. v. 
Etchison Hat Co., 226 Fed. 136; 
Strauss v. Penn Printing, etc., CJo., 
220 Fed. 977. 

[a] Defective notioe lllnstratadw— 
Where, in place of the copyright no- 
tice permitted by the Copyright Act 
of March 4. 1909 (35 U. S. St at L. 
1076 c 320 S 18). consisting of the 
letter "C" inclosed within a circle, 
there was a blurred and indistinct 
mark, not conveying to the mind the 
idea of a copyright notice, there was 
an omission of the notice within 9 20 
as to damages. Strauss v. Penn 
Printing, etc.. Co., 220 Fed. 977. 97> 
(where the court said: "Counsel for 
the complainant contends that there 
is no 'omission.' as the notice was 
present, although in distorted fonn. 
As the mark accompanying the piC' 
ture in the Press does not resemDJe 
the letter 'C within a circle. « 
would not give notice to any one 
not having notice otherwise, and as 
the act is explicit as to the form oi 
the notice prescribed, and there w 
no letter 'C and no circle pre8«"^;J„ 
follows that there was an omission 
of the prescribed notice"). ^ _ 

35. Alfred Decker Cohn Co. ▼• 
Etchison Hat Co., 225 Fed. 186^ 
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ages is not affected by innocence of intent.^ All 
who united in the infringement are jointly and sev- 
erally liable for the damages regardless of the 
profits realized by them.'^ 

[i 359] b. Actual Dasnages. By express provision 
of the statute plaintiff is entitled to recover the 
actual damages suffered by him due to the infringe- 
ment in all classes of copyrights.^ The amount of 
such damages recoverable depends on the proof ,^ as 
in other cases where compensatory damages are 
sought.^ Probably there is no limit to the amount 
recoverable on proper proof, although it is quite 
possible that the clause of the statute limiting the 
damages in certain cases to the sum of five thou- 
sand dollars^^ applies, not only to the discretionary 
damages given in lieu of actual damages and profits 
but also to the actual damages the recovery of which 
is authorized by the statute.^ But if this provision 
for a maximum applies to, and limits, the actual 
damages recoverable, the provision for a minimum 
recovery of two hundred and fifty dollars^' also ap- 
plies, with the result that nominal damages are 
abolished in copyright cases.^ This is probably the 
practical effect of the statute,^ at least in any case 
where the actual damages fail to appear so clearly 
and so fully as to preclude resort to the ''in lieu" 
clause,^' as the very cases which usually call for 
an award of only nominal damages^^ are those which 
call for resort to the discretionary *'in lieu" dam- 
ages, that is, cases where it is impossible to prove 
any definite amount of actual damages.^^ Never- 
theless it has been held that the court is not bound 
to award the statutory minimum in all cases.^ The 
better view seems to be that the maximum and 
minimum limitation of the statute has no applica- 



tion where the recovery is for actual and proved 
damages, but applies only to discretionary damages 
given "in lieu of actual damages and profits."^ 

[i 360] c. In Lieu of Actual Damages— (1) 
In General. By express provision of the stat- 
ute an infringer is liable for actual damages 
and profits, or, in lieu of such damages and 
profits, for such damages as to the court shall 
appear to be just, within specified maximum and 
minimum limits.^^ This contemplates an election 
or discretionary choice between actual damages 
and profits on the one side, and on the other an 
assumed or somewhat arbitrary award of such 
damages as may be just.^^ It is not clear whether 
the copyright proprietor is entitled to make this 
election, and to plant his action arbitrarily and 
absolutely on one theory or the other, or whether 
such election or discretionary choice is to be made 
by the court upon the trial, although this question 
has arisen.'^ Such damages cannot be g^ven in lieu 
of profits only, but must be in lieu of both actual 
damages and profits."^ Where it is impossible to 
make any accurate proof of actual damages, and 
defendant has made no profits, the case is one call- 
ing for an award of damac^es under the ''in lieu" 
provisions of the statute.^ Such damages, by ex- 
press direction of the statute, are not to be re- 
garded as a penalty.^ 

[i 361] (2) Amount— (a) In G^ieraL In assess- 
ing damages in lieu of actual damages and profits 
the court may in its discretion award any amount 
within the statutory maximum and minimum limits"^ 
which appears to the court to be just in view of all 
the circumstances of the case.^* It is not necessary 
that such award shall be based on specific evidence.^* 



Haas V. Leo Feist, Inc., 284 
F^. 106. 

37- Gross v. Van Dyk Gravure 
Co.. 280 Fed. 412. 144 CCA 554. ^ 

88. Act March 4, 1909 (86 U. S. 
St. at L. 1076 c 320 S 26 (b)) (Quoted 
supra |_868 note 82 [a]). ^ ^ 

§B. Proof of daamffMi see infra 
I 431, 

40. See Damagres [18 Cyc 22]. 

41. See statute (quoted supra note 
82 [a]). And see infra S 862. 

4A. See infra | 862. 

43. See statute (quoted supra 
I 858 note 82 [a]). 

44. Vomlnal tuanAg^m see gener- 
ally Damages [13 Cyc 14]. _, 

46. L. A. Westermann Co. v. IXis- 
patch Printing Co., 283 Fed. 609, 147 
CCA 417. But see infra f 362. 

48. L. A. Westermann Co. v. Dis- 
patch Printing Co., 233 Fed. 609, 147 
CCA 417. 

47. See Damages [18 Cyc 14]. 

48. See infra | 360. ,, , 
48. Mills, Inc. V. Standard Music 

Roll Co.. 223 Fed. 849 [aff 241 Fed. 
8601: Woodman v. Lydiard-Peterson 
Co.. 192 Fed. 67 [aff 204 Fed. 921, 123 
CCA 243 (reh den 205 Fed. 900. 126 
CCA 484)]. 

60. [a] The report of the oom- 
mittee on patents, made to congress 
when the copyright bill was pending, 
supports this view. In it Mr. Cur- 
rier said: "The provision that in 
lieu of actual damages and profits 
such damages shall be awarded as 
shall appear to the court Just, not ex- 
ceeding the sum of $5,000 is a modifi- 
cation of existing law. decreasing in- 
stead of increasing the amount which 
may be obtained in this way. There 
have been actions brought under ex- 
isting law where the penalty would 
have been $30,000." Report No. 
7088 to House of Representatives, 
69th Congress, 2d Session, Jan. 80. 
1907. 

51. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 820 § 25). as amended 
by Act Aug. 24, 1912 (37 U. S. St. at 



Ii. 488) (quoted supra J 858 note 82 
[a])- Mail. etc.. Co. v. Life Pub. Co., 
192 Fed. 899. 118 CCA 877. 

[a] Oonstmotion of statute. — (1) 
"As is well known, the language of 
this section is a growth of years, 
resulting from the efforts of Con- 
gress to avoid that strictness of con- 
struction which historically attaches 
to any statute inflicting penalties, 
and to confer upon an injured copy- 
right owner some pecuniary solace, 
even when the rules of law render it 
difficult, if not impossible (as it 
often is), to prove damages or dis- 
cover profits.'^ S. B. Hendricks Co., 
Inc. V. Thomas Pub. Co., 242 Fed. 87. 
41. (2) "While the language of the 
provision quoted is somewhat ob- 
scure, we do not think that by the 
use of the word 'court' it is required 
that the Judge acting by himself 
shall assess the damages when a case 
is presented calling for an award 
under the minimum damage clause. 
We think it the better view that the 
statute permits him to direct the 
Jury to assess the damages within 
the prescribed limits. But if this is 
not the correct interpretation of the 
statute, we fail to see how the de- 
fendant was harmed by the action of 
the Judge in this case. It is evident 
that he considered that the case was 
one in which an award of actual 
damages proven would not have been 
Just and if he had himself fixed the 
damages under the statute he could 
not have awarded less than the mini- 
mum amount." Mail, etc., Co. v. 
Life Pub. Co., 192 Fed. 899. 901, 113 
CCA 877. 

52. L. A. Westermann Co. v. Dis- 

gatch Printing Co., 283 Fed. 609, 147 
' V/^V 4x1. 

63. L. A. Westermann Co. v. Dis- 
patch Printing Co.. 238 Fed. 609, 147 
CCA 417 (where plaintiff claimed the 
right of election, and sued directly 
for the "in lieu" damages, but as 
the facts were such that the court 
would have made the same election 



as plaintiff did the point was not de- 
cided). 

"We entertain no doubt that it was 
the intention of Congress (1) to pre- 
serve the right of a plaintiff to pur- 
sue damages and profits by the tiis- 
toric methods of equity if he chooses 
so to do; and (2) to give the new 
right of application to the court for 
such damages as shall 'appear to be 
Just,' in lieu of actual damages." S. 
B. Hendricks Co., Inc. v. Thomas Pub. 
Co.. 242 Fed. 87. 41. 

B4. Strauss v. Penn Printing, etc., 
Co.. 220 Fed. 977. 

66. S. E. Hendricks Co.. Inc. v. 
Thomas Pub. Co., 242 Fed. 37; L. A. 
Westermann Co. v. Dispatch Printing 
Co.. 288 Fed. 609, 147 CCA 417. 

66. Act March 4, 1909 (35 XJ. S. 
St. at L. 1075 c 820 9 25). See also 
infra | 363. 

67. See infra 9 862. 

6a S. E. Hendricks Co.. Inc. v. 
Thomas Pub. Co., 242 Fed. 37. 

[a] Amount auowed.— Where it 
appeared that defendant had sold 
twenty-eight hundred copies of its 
infringing work which was sold in 
competition with plaintiff's work an 
award of twenty-five hundred dollars 
as damages was not erroneous. S. E. 
Hendricks Co., Inc. v. Thomas Pub. 
Co., 242 Fed. 87. 

69. S. E. Hendricks Cto., Inc. v. 
Thomas Pub. Co.. 242 Fed. 87; Gross 
V. Van Dyk Gravure CJo., 280 Fed. 412. 
144 CCA 554. 

[a] Season for mte. — "In Gross v. 
Van Dyk Gravure Co.. 280 Fed. 412, 
144 CCfA 554. Hand, J., in the trial 
court held that the duty was by this 
statute laid upon the court to 'esti- 
mate damages' in place of the 'old 
penalties . . . but to estimate 
them within the sums given, without 
the limitations of usual legal proof. 
The whole course of copyright law 
shows a recognition of the difficulty 
of making legal proof of damages 
and in substituting for rigid penal- 
ties the discretionary power of the 
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The court may, in its discretion, and subject to the 
maximum and minimum limitations of the statute,<» 
allow the following amounts, namely: In the case 
of a painting, statue, or sculpture, ten dollars for 
every infringing copy made or sold by, or found in 
the possession of, the infringer or his agents or 
employees.^ In the case of any other work, one 
dollar for every infringing copy made or sold by, 
or found in the possession of, the infringer or his 
agents or employees.^^ In the case of a lecture, 
sermon, or address, fifty dollars for every infringing 
delivery.^ In the case of a dramatic or dramatico- 
musical, or a choral or orchestral composition, one 
hundred dollars for the first and fifty dollars for 
every subsequent infringing performance; in the 
case of other musical compositions, ten dollars for 
every infringing performance.** 

[$ 362] (b) Limitations of Amount. The statu- 
tory limitations on the amount of damages unques- 
tionably apply to the ''in lieu'' damages,^ and as 
already suggested it may be that they apply also 



to a recovery of actual damages.^ But by express 
provision of the statute the limitations as to the 
amount of recovery do not apply to infringements 
occurring after actual notice to a defendant, either 
by service of process in a suit or other written 
notice served on YliwJ" In all other cases except 
newspaper reproductions of copyrighted photo- 
graphs and innocent infringements by means of 
moving pictures, the damages cannot exceed the 
sum of five thousand dollars, nor be less than the 
sum of two hundred and fifty dollars.*® In every 
case, under this statute, the court must award at 
least the minimum amount,*^ although this has been 
denied,^^ and nominal damages have been awarded 
in some cases.'^^ In assessing the statutory dam- 
ages, an infringement will be treated as those sets, 
whether one or many, constituting a connected and 
fairly unitary invasion of the proprietor's rights." 
Under this rule the infringement of several sepa- 
rately registered copyrights by several newspaper 
publications may be treated as one infringement, 



court, we must assume that a plain- 
tiff should not fall for lack of proof.' 
On appeal from that construction of 
the statute, this court approved the 
method pursued." S. E. Hendricks 
Co., Inc. V. Thomas Pub. Ck>., 242 Fed. 
87, 41. 

[b] runstrtttloa of xid«i>— "Smith 
swore that he printed 3,000 of the 
large and 12,000 of the small photo- 
graphs. Florence Gross said that 
she .saw six piles of nine inches high, 
and .the plaintifF says that this would 
equal 6.000. Seligman did not con- 
tradict this, although he was called. 
Under section 25b (2), Comp. St. 
1918, 9 9546, these numbers would 
exceed the maximum, but I shall not 
take them as a basis of damages in 
any event, as I cannot think It has 
any relation to actual damages. I 
shall rather try to estimate Gross' 
actual damages, without observing 
the rules of evidence, as though the 
issue had to be proved like other such 
issues, and allowing myself consid- 
erable latitude in speculation. This 
is, as I understand the duty laid upon 
the court by section 26b: In place 
of the old penalties the court is to 
estimate damages, but to estimate 
them within the sums given, without 
the limitations of usual legal proof. 
I think the whole course of copy- 
right law shows a recognition of 
the difficulty of making legal proof 
of damages, and that, in sub- 
stituting for rigid penalties the dis- 
cretionary power of the court, we 
must assume that a plaintiff should 
not fail for lack of proof. I 
must assess the damages, all things 
considered, by the best inference I 
can make, even when I cannot have 
much basis for certainty, even when 

the plaintiff would fail, were the 
issue tried before a Jury. Gross says 
that his first year's sales were be- 
tween $800 and $900. his second 
year's between $300 and $400, and his 
third year's $200, in spite of his 
spending between $300 and $400 to 
push the picture. He also says that 
such a picture was not fugitive, but. 
when once popular, held its own for 
some time. I shall assume that he 
would have had five years' sale after 
the first $1,000 a year: I shall take 
his actual sales at $350 the second 
year and $200 every other, making 
$1,150 in all. Therefore I find that 
his damages are represented by 
$8,850 gross sales. His profits I 
must estimate; he says that they are 
hard to state. If I take them at 20 
per cent., I shall do as well as the 
circumstances warrant. Of course, 
it is a mere speculation; but, if I am 
right, the statute requires me to 
make as fair a speculation as I can. 
Thus his damages would be $770, to 



which I shall add the extra expense 
he incurred in pushing his picture 
unsuccessfully. His damages, there- 
fore, I fix at $1,100, and a decree will 
go against all the defendants in that 
sum." Gross v. Van Dyk Gravure 
Co.. 230 Fed. 412, 413, 144 CCA 554. 
eou See infra 9 362. 

61. Act March 4, 1909 (36 U. S. 
St. at L. 1075 c 320 9 25 (b)). 

62. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 § 25 (b)). 

63. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 820 9 25 (b)). 

64. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 9 26 (b)). 

68. S. E. Hendricks Co.. Inc. v. 
Thomas Pub. Co., 242 Fed. 37; L. A. 
Westermann Co. v. Dispatch Printing 
Co.. 238 Fed. 609, 147 CCA 417. 

66. See supra 9 359. 

67. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 9 25 (b)). as 
amended by Act Aug. 24, 1912 (37 U. 
S. St. at L. 488). 

68. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 9 25 (b)), as 
amended by Act Aug. 24, 1912 (37 
U. S. St. at L. 488) (quoted supra 
9 358 note 32 [a]). 

69. Li. a. Westermann Co. v. Dis- 
patch Printing Co., 233 Fed. 609. 147 
CCA 417; Mall, etc., Co. v. Life Pub. 
Co.. 192 Fed. 899, 113 CCA 377. See 
Haas V. Leo Feist, Inc., 234 Fed. 106 
(where two hundred and fifty dollars 
damages were awarded against an in- 
nocent infringer). 

[a] Where obvloiui and snliBtaiL- 
tial damaM Tumm been oansed, but is 
difficult of exact admeasurement, the 
sum of two hundred and fifty dollars 
is the minimum award, regardless of 
whether or not the statute precludes 
nominal damage in any case. S. B. 
Hendricks Co.. Inc. v. Thomas Pub. 
Co., 242 Fed. 37, 42 (where the court 
said: "If it had appeared that, in- 
stead of distributing 2,800 copies, de- 
fendant had issued but one, the 
technical infringement would still 
have existed, and the question been 

Presented whether plaintiff must 
ave $250 or nothing. Such a case 
has never been before us, and in the 
present cause experience informs the 
court that $250 would not and could 
not compensate plaintiff for a dam- 
age obvious, but difficult of exact 
admeasurement" ) . 

70. Woodman v. Lydiard-Peterson 
Co.. 192 Fed. 67 [aff 204 Fed. 921. 123 
CCA 243 (reh den 206 Fed. 900, 126 
CCA 434)1. 

[a] DiroretioB of oovrt.— (1) *«That 
the court may in lieu of actual dam- 
ages and profits in its discretion al- 
low such damages as shall appear 
to be Just; yet it apparently requires 
such damages in this case to be $250. 
But it cannot be possible that, where 



the court is of the opinion that there 
were no damages at all. it still is 
bound to allow $260, and that, where 
the court is of the opinion that it 
would be a matter of injustice to 
allow even $1, it would be compelled 
by law to allow $250. Some other 
construction must be given to that 
provision. I think it means that 
where the court is satisfied that there 
are substantial damages, but the evi- 
dence is incomplete or insufficient, 
so that the court cannot determine 
Just what the damages are, then It 
may allow them on that basis. But 
wherever the court Is of the opinion 
that the damages cannot be more 
i5?^M^^Jt^'',^l^®» *t should not allow 
??^®\^v«^°<*'"*»^ V. Lydiard-Peterson 
Co.. 192 Fed. 67, 71 [aff 204 Fed. 921. 
123 CCA 243 (reh den 205 Fed. 900. 
126 CCA 434)1. (2) "Damages are 
allowed for infringing, pirating, or 
copying it. It provides for a mini- 
mum and maximum allowance of 
damages, ajid also for costs, and for 
attorney's fees in the discretion of 
the court, in favor of the party own- 
ing the copyright. Whether this al- 
lowance of damages is discretionary 
or not is not entirely clear. The 
court is inclined to think that the in- 
terpretation of section 26 of the act 
leaves it within the discretion of the 
court to allow or refuse damages en- 
tirely. But it is not necessary to de- 
termine that question." Alfred 
Decker Cohn Co. v. Etchison Hat Co.. 
225 Fed. 136, 136. (3) 'That the stat- 
ute limits the discretion of the court 
to a minimum award of $250 and a 
maximum of $5,000 In lieu of actual 
damages has also been held in L. A 
Westermann Co. v. Dispatch Print- 
ing Co., 233 Fed. 609, 147 CCA 417. 
In Woodman v. Lydiard-Peterson Co., 
192 Fed. 67 [aff on another point 204 
Fed. 921, 123 CCA 243 (reh den 206 
Fed. 900. 126 CCA 434)1, Alfred 
Decker Cohn Co. v. Etchison Hat Cc 
225 Fed. 135. and F. A. Mills. Inc. v. 
Standard Music Roll Co.. 223 Fed. 
849, several District Courts have aa- 
serted a larger discretion; so that, 
where little or no Injury appeared, 
even nominal damages have been 
awarded for proven Infringement 
There may be circumstances under 
which discretion revolts from any 
award, by reason of the trivial na- 
ture of the thing copyrighted, or the 
slight success of attempted infringe- 
ment; but the facts in this case pre- 
sent no such problem." S. »• 
Hendricks Co., Inc. v. Thomas Pud. 
Co.. 242 Fed. 37. 41. 

71- Mills, Inc. V. Standard Music 
Roll Co., 223 Fed. 849 [aff 241 Fed^. 
360]. _ '" 

72. L. A. Westermann Co. v. D* ^ 
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for which only a single award of statutory damages 
will be made.'* 

In case of a newspaper reproduction of a copy- 
righted photograph such damages cannot exceed the 
sum of two hundred dollars, nor be less than the 
sum of fifty dollars/^ This limitation is confined to 
'^ photographs" in the established meaning of the 
term.^ It does not apply to newspaper reproduc- 
tions of pen and ink drawings.^' 

Motion pictures. In the case of the infringement 
of an undramatized or nondramatic work by means 
of motion pictures, where the infringer shows that 
he was not aware that he was infringing, and that 
such infringement could not have been reasonably 
foreseen, such damages cannot exceed the sum of 
one hundred dollars. And under like conditions, 
in the case of the infringement of a copyrighted 
dramatic or dramatico-musical work by a maker of 
motion pictures and his agencies for distribution 
thereof to exhibitors, the entire sum of such dfim- 
ages recoverable by the copyright proprietor from 
sueh infringing maker and his agencies for the dis- 
tribution to exhibitors of such infringing motion 
picture cannot exceed the sum of five thousand dol- 
lars, nor be less than two hundred and fifty dollars.^* 
[i 363] 8. Under Prior Statutes. Under the early 
copyright acts, no provision was made for the re- 
covery of damages for infringement of copyright, 



patch Printing: Co., 233 Fed. 609, 147 
CCA 417. 

71. Li. a. Westermann Co. v. Dis- 
mttch Printing Co.. 233 Fed. 609. 147 
CCA 417. But see Mall, etc., Co. v. 
Life Pub. Co., 192 Fed. 899, 113 CCA 
377 (holdinsr that the court did not 
err In charging the Jury to award at 
least two hundred and fifty dollars 
damages for each infringement). 
Compare Journal Pub. Co. v. Drake, 
199 Fed. 572, 118 CCA 46 (holding, 
under a former statute, that the pen- 
alty of one dollar for every sheet of 
copyrighted matter found in defend- 
ant's possession accrues for every 
separate and distinct infringement 
printed, although a single sheet may 
contain a number of infringements). 

V4. Act March 4. 1909 <36 U. S. 
St. at L. 1076 c 320 9 25 (b)), as 
amended by Act Aug. 24, 1912 (37 
U. 8. St at L.. 488). 

75. L. A. Westermann Co. v. Dis- 
patch Printing Co., 233 Fed. 609, 147 
CCA 417. 

76. L. A, Westermann Co. v. Dis- 
patch Printing Co., 283 Fed. 609, 147 
CCA 417 (holding that the minimum 
of two hundred and fifty dollars was 
applicable). 

77. Act March 4, 1909 (35 U. S. 
St. at L. 1076 c 320 f 26 (b)). as 
amended by Act Aug. 24, 1912 (37 
U. S. St at L. 1075 c 320). 

78. Act March 4. 1909 (35 U. S. 
St. at L. 1076 c 320 9 26 (b)), as 
amended by Act Aug. 24, 1912 (37 
U. S. St at Li. 488). 

79. Thornton v. Schrelber, 124 17. 
S. 612. 8 set 618. 31 L. ed. 677. 

Vorf«itnr» of Saf ztngliig copies see 
infra 19 868-369. 

80. Act March 31. 1790 (1 tJ. S. 
St. at L. 124 c 15 S 2); Act April 29, 
1802 (2 U. S. St at L. 171 c 36 9 3); 
Act Febr. 3. 1831 (4 U. S. St. at L.. 
436 c 16 9 6): Bolles v. Outing Co.. 
176 rr. S. 262. io set 94. 44 L. ed! 156; 
Thornton v. Schrelber, 124 U. S. 612, 
8 set 618, 31 L. ed. 577; Ohman v. 
Kew York, 168 Fed. 953; Stevens v. 
Cady, 23 F. Cas. No. 13,395, 2 CMrt 
200. 

MBaltlMi fbr infrlaiTMaait see in- 
fra 8 871. 

ta] Xb tli« esse of prlntB (1) the 
remedy by qui tarn action given by 
the act of 1802 was not given spe- 
cifically to the proprietor of the copy- 
T\g\iXf but "to 9,nv person who shall 
sue for the same.'* Act April 29, 1802 
(2 17. 8. St at U 171 c 36 9 8). (2) 



But as this statute gave an exclusive 
right to the proprietor, and provided 
no remedy to him, doubtless an ac- 
tion at common law for damages was 
available. See Beckford v. Hood, 7 
T. R. 620 [ezpl and dlst Olobe News- 
paper Co. V. Walker. 210 U. S. 366, 28 
set 726, 52 L.. ed. 1096]. 

81. See supra 9 341. 

82. See supra 9 853. 

83. Thornton v. Schrelber. 124 U. 
S. 612, 8 set 618. 81 L. ed. 577; 
Walker v. Qlobe Newspaper Co., 130 
Fed. 593 [rev 140 Fed. 306. 72 CCA 
77, 2 LRANS 913, 5 AnnCas 274. but 
in effect affirmed on direct appeal 
from final decree 210 U. S. 356, 28 
set 726. 52 L. ed. 1096J; Ohman v. 
New York, 168 Fed. 953. See also 
supra 99 339. 340. 

84. Act May 31, 1790 (1 U. S. St 
at L. 124 c 15 9 6); Act Febr. 3, 1831 
(4 U. S. St. at L. 436 c 16 9 9); Act 
July 8. 1870 (16 U. S. St at L. 198 c 
230 9 102); U. S. Rev. St (1873) 9 
4976; Act March 3, 1891 (26 U. S. St 
at L. 1106 c 565 9 9): Act March 4. 
1909 (36 U. S. St at L. 1075 c 320 9 
2); Thornton v. Schrelber, 124 U. S. 
612. 8 set 618. 31 L.. ed. 577. 

85. See supra note 84. See also 
supra 9 61. 

8& Act Aug. 18, 1856 (11 U. S. St 
at L. 1138). 

87. Act July 8, 1870 (16 U. S. St 
at L. 198 c 230 9 101); U. S. Rev. St 
(1873) 9 4966; Act Jan. 6, 1897 (29 
U. S. St. at L. 481); Suderman v. 
Saake. 166 Fed. 816; Brady v. Daly, 
83 Fed. 1007. 28 CCA 253 fafi! 175 U. 
S. 148, 20 set 62, 44 L.. ed. 109]. 

[a] Blagle soMie laftliigea^— The 
unauthorized performance of a sin- 
gle scene in a copyrighted play, such 
as the railroad scene in Daly's "Un- 
der the Gaslight, " may constitute a 
"dramatic composition,^* in the mean- 
ing of Rev. St 9 4966. giving dam- 
ages of one hundred dollars for the 
first and fifty dollars for every sub- 
sequent performance of "any dra- 
matic composition" for which a copy- 
right has been obtained; and such 
damages may be recovered, although 
no other part of the play is taken. 
Brady v. Daly. 83 Fed. 1007, 28 CCA 
253 [aff 176 U. S. 148. 20 SCt 62, 44 
L. ed. 109. and foil Daly v. Webster, 
66 Fed. 483. 4 CCA 10]; Brady v. 
Daly, 83 Fed. 1007, 28 CCA 263 [aff 
175 U. S. 148, 20 SCt 62. 44 L. ed. 
109]. 



the only legal remedy g^ven being a forfeiture of 
infringing copies,^' and a qui tam action for the 
statutory penalties.*^ Except for the remedy in 
equity by injunction,*^ and accounting,** these statu- 
tory remedies were exclusive.** 

Manuscripts. From the very beginning the copy- 
right statutes have provided a remedy by action 
for damages for the unauthorized publication of 
manuscripts.*^ But this provision has always been 
limited to unpublished manuscripts, and has never 
applied to copyrighted works.** 

Dramatic performance. The first statute author- 
izing damages for infringement of copyright was 
the Dramatic Copyright Act of 1856,** which ex- 
tended copyright so as to include the exclusive right 
of public performance, and gave a remedy by action 
for damages, such damages to be assessed at such 
sum, not less than one hundred dollars for the first, 
and fifty dollars for every subsequent performance, 
as to the court appeared to be just. This provision 
was carried forward unchanged through subsequent 
acts until the enactment of the present law.*^ Under 
this statute damages were recoverable only for an 
unauthorized public performance of a dramatic 
composition.** The damages authorized by this pro- 
vision of the statute were remedial and compensa- 
tory and not in the nature of a penalty,** although 
before the supreme court settled the question some 

Jb] WUlfuljiem of Infrlnirn&MLt^— ' 
"The statute, however, provides that 
'any person publicly performing or 
representing,' etc., Bhall be liable for 
the damasres therein fixed. It does 
not make willfulness an essential 
element of the offense, and no au- 
thority to which we are referred 
calls for such a construction." Brady 
V. Daly. 83 Fed. 1007, 1012. 28 CCA 
253 •(aff 175 U. S. 148, 20 SCt 62, 44 
L. ed. 109]. 



;. Thornton v. Schrelber, 124 U. 
S. 612, 8 SCt 618. 81 L. ed. 577. 

ZBftliiir«BiMit of dXMnfttlO wt»k« 
see supra §} 318-318. 

Vorsons liable see supra 9 883. 

89. Brady v. Daly, 175 U. S. 148. 
20 SCt 62, 44 L. ed. 109. 

[a] Bmnedlnl or peaal nature of 
remedy* — "The Idea of the punish- 
ment of the wrongdoer is not so 
much sugsrested by the lansruage 
used in the statute as Is a desire to 
provide for the recovery by the pro- 
prietor of full compensation from 
the wrongdoer for the damages such 
proprietor has sustained from the 
wrongful act of the latter. In the 
face of the difficulty of determining 
the amount of such damage in all 
cases, the statute provides a mini- 
mum sum for a recovery in any oase, 
leaving it open for a larger recovery 
upon proof of greater damage in 
those cases where such proof can be 
made. The statute itself does not 
speak of punishment or penalties, but 
refers entirely to damages suffered 
by the wrongful act. The person 
wrongfully performing or represent- 
ing a dramatic composition is. In the 
words of the statute, 'liable for dam- 
ages therefor.' This means all the 
damages, that are the direct result 
of his wrongful act. The further pro- 
vision in the statute, that those dam- 
ages shall be at least a certain sum 
named in the statute Itself, does not 
change the character of the statute 
and render it a penal Instead of a 
remedial one. The whole recovery is 
given to the proprietor, and the stat- 
ute does not provide for a recovery 
by any other person in case the pro- 
prietor himself neglects to sue. It 
has nothing in the nature of a qui 
tam action about It, and we think It 
provides for the recovery of neither 
a penalty nor a forfeiture. . . . 
Where the statute provides in terms, 
as the one before us does, for a re- 
covery of daaagea for an act which 
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courts had held such statute to be a penal statute, 
and the damages to be a penalty or forfeiture.^ 

Musical performance. Damages for an unauthor- 
ized public musical performance were first author- 
ized in 1897 when musical compositions were 
coupled with dramatie compositions and brought 
under the same rule.^ This act continued in force 
until superseded by the present law. 

Books. Damages, as distinguished from penal- 
ties, for infringement of the copyright of books 
were first authorized by the act of 1870 which pro- 
vided that the infringer of a book should ''forfeit 
and pay such damages as may be recovered in a 
civil action" by the proprietor.** The statute con- 
tinued in this form through subsequent revisions 
and amendments until the enactment of the present 
law.®^ Substantial damages could not be allowed 
where it appeared that the matters charged had not 
worked any prejudice to plaintiff;®* or where the 
evidence left the amount wholly speculative.®* 

[$ 364] 4. Under English and Canadian Statutes. 
Under the present and former English statutes dam- 
ages are recoverable for all classes of infringe- 
ments,®® including infringements of books,®^ engrav- 
ings and prints,^ paintings, drawings, and photo- 
graphs,®® and playright or performing rights.^ 
Ignorance of the existence of copyright in the work 
infringed is made a defense to the claim for dam- 
ages.* It was otherwise under former statutes.* 
The damages are ''at large" and their amount is 
discretionary with the court.** 

In Canada, where the only statutory remedy is 



by a qui tam action for penalties,*^ it has been 
held that a common-law action for damages may be 
maintained for infringement.® 

[$ 365] G. Impounding Pendente Lite— 1. In 
General Under the act of 1909, a defendant 
charged with infringement may be compelled to 
deliver up on oath, to be impounded during the 
pendency of the action, on such terms and condi« 
tions as the court may prescribe, all articles alleged 
to infringe a copyright.^ There was no correspond- 
ing provision in any prior copyright act, the nearest 
analogous proceeding under former statutes being 
an action in the nature of replevin to enforce the 
statutory forfeitures.® 

[$ 366] 2. Procedure. On the institution of any 
action, suit, or proceeding, or at any time there- 
after, and before the entry of final judgment or 
decree therein, plaintiff or complainant, or his au- 
thorized agent or attorney, may file with the clerk 
of any court given jurisdiction under the act, an 
affidavit stating, on the best of his knowledge, in- 
formation, and belief, the number and location, as 
near as may be, of the alleged infringing Gopies, 
records, plates, molds, matrices, etc., or other means 
for making the copies alleged to infringe the copy- 
right, and the value of the same, and with snch 
affidavit shall file with the clerk a bond ezeeuted 
by at least two sureties and approved by the eonrt 
or a commissioner thereof.® Such bond shall bind 
the sureties in a specified sum to be fixed by the 
court, but not less than twice the reasonable valne 
of such infringing copies, plates, records, molds, 



violates the rlsrhts of the plaintiff, 
and grives the right of action solely 
to him, the fact that it also provides 
that such damages shall not be less 
than a certain sum, and may be more, 
if proved, does not. as we think, 
transform it into a penal statute. 
. . . Although punishment, in a 
certain and very limited sense, may 
be the result of the statute before 
us so far as the wrongdoer is con- 
cerned, yet we think it clear such is 
not its chief purpose, which is the 
award of damages to the party who 
had sustained them, and the mini- 
mum amount appears to us to have 
been fixed because of the inherent 
difficulty of always proving by satis- 
factory evidence what the amount is 
which has been actually sustained." 
Brady v. Daly. 176 U. S. 148. 154, 156. 
157. 20 set 62, 44 L.. ed. 109. 

90. Wheeler v. Cobbey. 70 Fed. 
487: Daly v. Brady, 69 Fed. 285. 

91. U. S. Rev. St. I 4966. as 
amended by Act Jan. 6, 1897 (29 St. 
at Li. 481): Thornton v. Schreiber, 
124 U. S. 612. 8 set 618, 81 L. ed. 
577. 

92. Act July 8, 1870 (16 U. S. 
St. at L. 198 c 230 § 99); U. S. Rev. 
St. 9 4964, as amended by Act March 
8. 1891 (26 St. at L.. 1106): Thorn- 
ton V. Schreiber, 124 U. S. 612, 8 
set 618, 31 L. ed. 577; West Pub. 
Co. V. Edward Thompson eo., 169 
Fed. 833 [mod on other grounds 176 
Fed. 833, 100 eCA 3031. 

98. U. S. Rev. St. (1873) 9 4964; 
Act March 3, 1891 (26 U. S. St. at L. 
1106 c 565 9 7). 

94. Chase v. Sanborn, 5 F. Cas. 
No. 2,628, 4 Cliff. 306 (which, how- 
ever, was a bill In equity, and of 
little value as an authority on the 
Question of damages). 

95. D'Ole V. Kansas City Star 
Co.. 94 Fed. 840. 

BeaniMd oertainty of daamgM 
see Damages [18 Cyc 37]. 

90. Roworth v. Wilkes, 1 Campb. 
94; Cadell v. Robertson, 5 Paton 
App. Cas. 493; Beckford v. Hood, 7 
T. R. 620. 101 Reprint 1164. 

97. Kelly's Directories, Ltd. v. 



Gavin, [1902] 1 Ch. 631; Baschet v. 
London Illustrated Standard Co., 
[1900] 1 Ch. 73: Muddock v. Black- 
wood, [189811 Ch. 68; Novello v. Sud- 
low, 12 C. B. 177, 74 ECL 177. 138 
Reprint 869 (where it was held that 
an action would lie, although the 
c(*pfes were not printed, and were 
made for gratuitous distribution and 
rot for sale or hire) ; Lamb v. Bvans. 
[1895] W. N. 166. 

9& Cooper V. Whlttingham, 15 
Ch. D. 501; Murray v. Heath, 1 B. & 
Ad. 804, 20 ECL 698, 109 Reprint 
985; West v. Francis. 5 B. & Aid. 
737, 7 ECL 402. 106 Reprint 1861; 
Gambart v. Sumner, 5 H. & N. 5, 
157 Reprint 1078; Moore v. Clarke. 
9 M. & W. 692, 162 Reprint 293. 

99. Tuck V. Priester, 19 Q. B. D. 
629; Baschet v. London Illustrated 
Standard Co., [19001 1 Ch, 78. 

1- Adams V. Batley, 18 Q. B. D. 
625 Jdlst Saunders v. Wiel, [1892] 2 
Q. B. 181; Fitzball v. Brooke, 6 Q. 
B. 878, 51 ECL 873, 115 Reprint 829. 

[a] «Th« BnguiUi statut* of 3 » 
4 WUUam XT, o. 16, entitled, 'An 
act to amend the laws relating to 
dramatic literary property,' by its 2d 
section provides that a person who 
wrongfully produces and represents 
a dramatic composition 'shall be lia- 
ble for each and every such repre- 
sentation to the payment of an 
amount not less than forty shillings, 
or to the full amount of the benefit 
or advantage arising from such rep- 
resentation, or the injury or loss 
sustained by the plaintiff therefrom, 
whichever shall be the greater dam- 
ages, to the author or other proprie- 
tor of such production so repre- 
sented.' In CJhatterton v. Cave, L. 
R. 8 A. C. 483. 492. the court In 
speaking of this provision for dam- 
ages said that the same 'was no 
doubt fixed, because of the diflflculty 
of proving with definlteness what 
amount of actual damage had been 
sustained by perhaps a single per- 
formance at a provincial theatre of 
a work belonging to a plaintiff, 
while at the same time his work 
might be seriously depreciated if he 
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did not establish his right as 
against all those who infringed 
upon it.* This does not look as if 
that statute were regarded by the 
English courts as one of a penal na- 
ture, but on the contrary as one of 
a remedial kind providing for the re- 
covery of the damages sustained by 
the plaintiff, and providing for the 
recovery of a minimum sum for the 
reason, as stated by the court, of the 
difficulty of proving with definlteness 
in all cases the amount of damages 
which plaintiff really had suffered." 
Brady v. Daly, 175 U. S. 148. 167, M 
set 62. 44 L. ed. 109. 

a. Copyright Act. 1911 (1 & 2 Gea 
V c 46 9 8); Byrne v. Statist Co, 
1914] 1 K. B. 622: E. W. Savory. 

td. V. The World of Golf, Ltd.. 
[1914] 2 Ch. 566. 

[a] Pailiure to recall copies fron 
dealers after notice of the infringe- 
ment may charge defendant with lia- 
bility for daniages. E. W. Savory. 
Ltd. V. The W^rld of Golf. Ltd. 
[1914] 2 Ch. 566. 

3. West V. Francis. 6 B. & Aid. 
737. 7 ECL 402. 106 Reprint 1361; 
Gambart v. Sumner. 5 H. & N. B. 
157 Reprint 1078 (engravings and 
prints). 

4. Fennlng Film Service, Ltd. v. 
Wolverhampton. [19141 3 K. B. U71: 
Carte v. Dennis, 6 Terr. L. 30. 

5. See supra 9 338. 

e. Bernard v. Bertoni, 14 Que. L. 
219 (holding that defendant's profits 
was the measure of plaintiiTs dam- 
ages — a view difiicult to accept) ^ 

7. Act March 4. 1909 (36 U. S. 
St at L. 1075 c 320 9 26 (c)); Uni- 
versal Film Mfg. Co. V. Coppermai^ 
218 Fed. 577. 134 CCA 305 [aff 2H 
Fed. 301]; Crown Feature Kim Co. 
V. Bettis Amusement Co., 206 Fed. 
362; Universal Film Mfg. Co. v. 
Copperman, 206 Fed. 69 JapP dlsm 
212 Fed. 301 (aff 218 Fed. 677, H* 
CCA 305)]. . 

Procedure for Ixnponiidliig see in- 
fra 9 866. 

8. See infra 99 368, 869. ^ . 

9. Supreme Court Copyright RuIM 
(Copyright Office Bui. No. 14) rule 8. 
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matricesi or other means for making such infringing 
copies, and be conditioned for the prompt prosecu- 
tion of the action, suit, or proceeding; for the 
return of said articles to defendant, if they or any 
of them are adjudged not to be infringements, or 
if the aetion abates, or is discontinued, before they 
are returned to defendant; and for the payment to 
defendant of any damages which the court may 
award to him against plaintiff or complainant. On 
the filing of said affidavit and bond, and the ap- 
proval of said bond, the clerk shall issue a writ 
directed to the marshal of the district where the 
said infringing copies, plates, records, molds, 
matrices, etc., or other means of making such in- 
fringing copies shall be stated in said affidavit to be 
located, and generally to any marshal of the United 
States, directing the said marshal forthwith to seize 
and hold the same subject to the order of the court 
issuing said writ, or of the court of the district in 
which the seizure shall be made.^^ The marshal 
thall thereupon seize said articles or any smaller 
or larger part thereof which he may then or there- 
after find, using such force as may reasonably be 
aeceasary in the premises, and shall serve on de- 
fendant a copy of the affidavit, writ, and bond by 
delivering the same to him personally, if he can be 
found within the district, or, if he cannot be found, 
to his agent, if any, or to the person from whose 
possession the articles are taken, or, if the owner, 
agent, or such person cannot be found within the 
district, by leaving said copy at the usual place 
of abode of such owner or agent, with a person of 
mitable age and discretion, or at the place where 
said articles are found, and shall make immediate 
return of such seizure, or attempted seizure, to 
the court. He shall also attach to said articles li 
tag or label stating the fact of such seizure and 
warning all persons from in any manner interfer- 
ing therewith.^^ A marshal who has seized alleged 
infringing articles shall retain them in his posses- 
sion, keeping them in a secure place, subject to the 
order of the court.** Within three days after the 
articles are seized, and a copy of the affidavit, writ, 



and bond are served as hereinbefore provided, de- 
fendant shall serve on the clerk a notice that he 
excepts to the amount of the penalty of the bond, 
or to the sureties of plaintiff or complainant, or 
both, otherwise he shall be deemed to have waived 
all objection to the amount of the penalty of the 
bond and the sufficiency of the sureties thereon. 
If the court sustains the exceptions, it may order 
a new bond to be executed by plaintiff or complain- 
ant, or in default thereof within a time to be named 
by the court, the property to be returned to de- 
fendant.** Within ten days after service of such 
notice, the attorney of plaintiff or complainant shall 
serve on defendant or his attorney a notice of the 
justification of the sureties, and said sureties shidl 
justify before the court or a judge thereof at the 
time therein stated,*^ Defendant, if he does not 
except to the amount of the penalty of the bond or 
the sufficiency of the sureties of plaintiff or com- 
plainant, may make application to the court for 
the return to him of the articles seized, on filing an 
affidavit stating all material facts and circum- 
stances tending to show that the articles seized are 
not infringing copies, records, molds, matrices, or 
means for making the copies alleged to infringe the 
copyright.*^ Thereupon the court in its discretion, 
and after such hearing as it may direct, may order 
such return on the filing by defendant of a bond 
executed by at least two sureties, binding them in 
a specified sum to be fixed in the discretion of the 
court, and conditioned for the delivery of said 
specified articles to abide the order of the court. 
Plaintiff or complainant may require such sureties 
to justify within ten days of the filing of such 
bond.** On the granting of such application and 
the justification of the sureties on the bond, the 
marshal shall immediately deliver the articles seized 
to defendant.*^ Any service required to be per- 
formed by any marshal may be performed by any 
deputy of such marshal." For services in cases 
arising under this section, the marshal shall be 
entitled to the same fees as are allowed for similar 
services in other cases.** 



1. 

[a] Vli* OamMrMi for tli 
of • pliotoplay flfia In an u 
ful suit for InfrinKdmcnt 



10. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 

for tlM seimre 

in an unsuccess- 
are the 
TElue of the film plus the probable 
rental earnings prevented by such 
seizure. Universal Film Mfsr. Co. v. 
Copperman. 218 Fed. 677, 184 CCA 
305. 

11. Supreme Court Copyright 
Rules (Copyright Office Bui. No. 14) 
rale S. 

la. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 6. 

13. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 7. 

14. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 8. 

15. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 9; 
Crown Feature Film Co. v. Bettis 
Amuseme'lt Co., 206 Fed. 362: Uni- 
versal Film Mfg. Co. V. Copperman, 
206 Fed. 69 (app dism 212 Fed. 301 
(aff 218 Fed. 677. 134 CCA 305)]. 

Ja] Afldavlt for return of prop- 
erty Mlsedrf— '*The only authority 
shown to us for a motion to show 
cause such as is filed here is found 
In rules 9» 10, and 11 of the Su- 
preme Court (172 Fed. v), adopted 
by authority of law to provide for 
procedure under the Copyright Act. 
Fundamental to the court's right to 
tske UD such a motion is a showing 
by affidavit: 'That the articles 
seized are not infringing copies, rec- 
ords, plates, molds, matrices, or 
means for making the copies al- 



leged to inlTringe the copyright.' The 
defendants have failed to comply 
with this provision, but, on the con- 
trary, in filing an affidavit in each 
case that the photogrraphic films 
seized are original positives made 
from the original negatives by the 
authors and original producers, they 
have destroyed their opportunity to 
invoke the benefits of rules 9, 10, 
and 11: for, if the films seized are 
exact duplicates of the films of the 
complainants, obviously the use of 
them, if copyrights are owned by 
complainants, must be an infringe- 
ment." Crown Feature Film Co. v. 
Bettis Amusement Co., 206 Fed. 362, 
363. 

[b1 Sffeot of moving' for larger 
bond^ — "The defendant has availed 
itself of the right to have a larger 
bond, and is now in no position to 
complain of the seizure or to de- 
mand the return of the alleged in- 
fringing articles. I think the pro- 
cedure prescribed by the rules of 
the Supreme Court constitutes duo 
process of law, and that it is not 
obnoxious to the fourth amendment 
to the Constitution of the United 
States, which applies only to crim- 
inal cases. The defendant might 
have raised some of its objections by 
motion to dismiss the bill; but, hav- 
ing answered, its remedy is to de- 
feat the complainant, if It can, upon 
a trial on the merits." Universal 
Film Mfg. Co. V. Copperman. 206 
Fed. 69. 70 fapp dism 212 Fed. 301 
(a«r 218 Fed. 577, 134 CCA 305)1. 

16. Supreme Court Copyright Rules 



(Copyright Office Bui. No. 14) rule 
10: Universal Film Mfg. Co. v. Cop- 
perman, 206 Fed. 69 [app dism 212 
Fed. 301 (aff 218 Fed. 577, 184 CCA 
805)1. 

"Congress evidently intended un- 
der section 25 to give a very sum- 
mary remedy to the copyright owner 
in the first instance, and the Su- 
preme Court by its rules thought it 
sufficient to protect the Interests of 
the parties, respectively, by requir- 
ing bonds adequate in amount and 
with sufficient sureties, all questions 
on the merits to be subsequently de- 
termined in the usual way. The pro- 
cedure is that the articles alleged 
by the complainant to Infringe his 
copyright are to be delivered up to 
the marshal upon the complainant's 
giving security to indemnify the de- 
fendant (rule 7) and upon the de- 
fendant's alleging that the articles 
seized are not Infringements, they 
may be returned to him upon his 
giving adequate security to abide 
the order of the court (rule 9 [172 

Fed. V])." Unlveral Film Mfg. Co. 
V. Copperman, 206 Fed. 69, 70 [app 
dism 212 Fed. 301 (aff 218 Fed. 577, 
184 CCA 305)]. 

17. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 
11. 

18. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 
12. 

19. Supreme Court Copyright Rule? 
(Copyright Office Bui. No. 14) rule 

18. 
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[i 367] H. Forfeitare and Destruction of In- 
fxinging Copies and Devices — 1. Under Act of 1909. 
An infringer must deliver up on oath for destruc- 
tion all the infringing copies or devices, as well as 
all plates, molds, matrices, or other means for 
making such infringing copies as the court may 
order.^ All articles impoited in violation of the 
copyright laws are subject to seizure, forfeiture, 
and destruction.^ There are no other provisions 
on this subject in the present law. In cases of 
partial infringement it seems that, if the infringing 
parts cannot be separated, the whole work is for- 
feited and must be delivered up for destruction.** 

[$ 368] 2. Under Prior Statutes— a. Books. 
Without substantial change in phraseology, the 
copyright statutes from the beginning until 1891 
provided that, in the case of a copyrighted book, 
any person who, without the written consent of 
the proprietor signed in the presence of two wit- 
nesses, should print, publish, or import, or knowing 
the same to be so printed, published, or imported, 
should sell or expose to sale any copy of such 
book, should forfeit every copy thereof to such 
proprietor.** Under the statute in this form it 
was held that the phrase ''copy of such book" 
meant only a transcript of the entire work and did 
not include a copy of only a part of it, although 
sufficient to infringe the cop3rright, and conse- 
quently that the prescribed forfeiture was not in- 
curred by a merely partial infringement.** By 
the amendatory act of 1891 it was provided that 
any person who, without like consent of the pro- 
prietor, shall ''print, publish, dramatize, translate, 
or import, or knowing the same to be so printed, 
published, dramatized, translated, or imported, shall 
sell or expose to sale any copy of such book, shall 
forfeit every copy thereof to such proprietor," 
etc.** The insertion by this act of the words 



Act March 4. 1909 (35 U. S. 
St. at L.. 1075 c 320 9 25 (d)). 

Pxoc«diure to enforce dellTery op 
for OeBtniction see infra fi 377. 

21. See infra § 443. 

99. See infra fi 870 text and note 
42 (decisions under English statute 
to like effect). 

Uk* ml* goTenui laJniLctiOMi see 
supra 9 361. 

&. Act May 31, 1790 (1 U. S. St. 

at L. 124 c 15 9 2); Act Febr. 3, 

1831 (4 U. S. St. at K 436 c 16 9 6); 

Act July 8, 1870 (16 U. S. St. at L. 
2J - - - - 



^30); U. S. Rev. St. 
•nfoxco 



(1873) 
forfeiture 



198 c 
9 4964. 

Frocednre to 
see infra 9 379. 

84. Rogers v. Jewett, 20 F. C^s. 
No. 12,012, Brunn. Coll. Cas. 683 (per 
Mr. Justice Curtis, under the act of 
1831). Compare Backus v. (5ould, 7 
How. (U. S.) 798, 12 L. ed. 919 (where 
the question was raised and formally 
ruled contra in the circuit court; 
but the supreme court did not have 
occasion to pass on it, the case be- 
ing decided on another ground). 
See Rooney v. Kelley, 14 Ir. C. L. 
168, 171 (where O'Brien, J., said: 
"It would be difficult to maintain 
that under the 23rd section the 
proprietor of the copyright in a book 
would acquire the property of all 
copies of another book which con- 
tained printed therein a, few pages 
or passages of his book"). 

"I doubt if this is sound." Mac- 
OilHvray Conyrii?ht p 291. 

95. Act March 3, 1891 (26 U. S. 
St. at L. 1106 c 665 i 7). 

98. Scribner v. Clark. 60 Fed. 
473 raff 144 U. S. 488, 12 SCt 734, 36 
L. Pd. 514]. 

97. U. S. Rev. St. 9 4965, as 
amended by Act March 3, 1891 (26 
U. S. St Pt U 1106 c 565 9 8); Act 
July 8. 1870 (16 U. S. St. at L. 198 



c 230 9 100); Act Febr. 8, 1831 (4 
U. S. St. at L.. 436 c 16 9 7); Act 
April 29, 1802 (2 U. S. St. at L. 171 
c 36 9 3); Act May 31, 1790 (1 U. S. 
St. at L. 124 c 15 9 2). The acts. of 
1790 and 1802 (supra) further pro- 
vided that the proprietor "snail 
forthwith destroy the same." This 
provision is omitted from all subse- 
quent acts. Under the present law 
there is no forfeiture to the proprie- 
tor, but the infringing copies, etc., 
are to be delivered up only "for de- 
struction." See supra 9 367. 

Prooednre to oaforoe forfeiture see 
infra 9 379. 

98. Walker v. Globe Newspaper 
Co., 130 Fed. 593 [rev on other 
grounds 140 Fed. 805. 72 CCA 77, 2 
LRANS 913, 6 AnnCas 274 (rev on 
other grounds 210 U. S. 356, 28 SCt 
726. 52 L. ed. 1096)1; Morrison v. 
Pettibone, 87 Fed. 330. See also in- 
fra 9 371 (where the same rule is 
applied to the provisions imposing 
penalties). 

99. See Penalties [30 Cyc 1331]; 
Statutes [36 Cyc 11801. 

Morrison v. Pettibone, 87 Fed. 



330. 
31. 

330. 



a] ▲pplioatlon of mle. — Sheets 
seized in defendant's possession after 
the first or outline impression only 
of the photograph had been taken 
are not forfeitable, under Rev. St. 
9 4965, although it was defendant's 
intention to complete the conies. 
The copies must be so far perfected 
as to constitute an Imitation of a 
substantial part, and so far per- 
fected as to establish identity. Mor- 
rison V. Pettibone, 87 Fed. 330. 

39. Ohapnpll & Co., Ltd. v. Co- 
lumbia Graphophone Co., [15141 2 Ch. 
745; Boosey v. Whlsrht, ri900] 1 Ch. 
122; Warne v. Seebohm, 39 Ch. D. 73; 



^'dramatize" and 'translate" and '* dramatized'* 
and ''translated" as applied to ''eopj" is ineon- 
sistent with the eonstruetion that ''copy'' means 
only a transcript of the entire work. There wai 
no further change in the statute until the enactment 
of the present law. Where all the copies ha've been 
destroyed, it is not necessary to decree forfeiture.^ 

[i 369] b. Other Works. In the ease of any map, 
chart, dramatic or musical composition, print, ent, 
engraving, photograph, chromo, statue, stataary, <nr 
model or design intended to be perfected as a woik 
of the fine arts, the former statutes provided in 
effect that any infringer should forfeit to the piO' 
prietor all the plates on which the infringemeat 
was copied, and every sheet either copied or 
printed, whether the infringement was in whole 
or in part, or by varying the main design with in- 
tent to evade the law.^^ These provisions must be 
strictly construed^ in accordance with the geneni 
rule as to the construction of statutes imposing a 
penalty or forfeiture.^ Knowledge or intent does 
not enter into consideration, and the absence o£ 
these elements will not save from forfeiture in the 
ease of actual piracy.^ But infringement, for the 
purposes of forfeiture, must be an accomplished 
fact — ^must appear from the face of the production 
and not be inferred from what was intended if it 
had been completed.'^ 

[i 370] 8. Under English and Caaadian Statirtai. 
Independently of express statutory authorization, 
the English courts, as incidental to a complete rem- 
edy, exercise the jurisdiction to compel the delivery 
up of infringing copies for the purpose of destrnc- 
tion, but only for that purpose.^* The right to de- 
cree a forfeiture for the beneficial use of the copy- 
right proprietor exists only when conferred by 
statute.** Such authority was conferred in the csae 
of books by the Copyright Act of 1842 which pw- 

Hole V. Bradbury. 12 Ch. D. 886; 
Prince Albert v. Strange, 2 De G. & 
Sm. 652. 64 Reprint 298. 1 Hall ft J. 
1. 47 Reprint 1802, 1 Macn. ft G- 
25. 47 EngrCh 19. 41 Reprint 1171; 
Kelly V. Hodgre, 29 L. T. Rep. N. S. 
387 

"Whether the property has paBsed 
to the plaintiffB or not. the articles 
may be ordered to be delivered up 
for destruction, because they are ar- 
ticles manufactured in violation or 
the plaintiffs' rights, and there » 
general Jurisdiction in the Court to 
order such articles to be destroyea. 
In Hole V. Bradbury. 12 Ch. D. 886' 
903 it was put In that way by Fry» 
J. It is a case which has very often 
been followed. He says: 'There re- 
mains this question, Whether there 
is any authority in the Court Inae* 
pendently of the statute, to ca"*J/J 
be delivered up any copies wnicn 
may have been printed, even toj 
person who is not the registerea 
proprietor at the time they w«J* 
printed, simply from the general ju- 
risdiction of the Court to order de- 
livery up for destruction ^^ ^*\il 
tfcles which have been created » 
violation of the plaintifTfiT right;. JJ 
appears to me that there is diajinci 
authority in favour of that /JSt 
And then he refers to Princ® AIWJJ 
V. Strange. 2 De G. A Sm. «52, M 
Rpnrlnt ?<i3, 1 Hall & T. 1. 47 BJJ 
print 1302, 1 Macn. & O. 2^ JJ 
EngCh 19, 41 Reprint 1171 and KgV 
^ HodP'e. 1 Seton (4th ed) 244. before 
James V. C. So that there le f"H 
lurisdictlon In the Court to oroer 
not only the records but the w*J"tt 
to be delivered up for destnietwn. 
Chapnell & Co., Ltd. v. ColamW* 
Oraphophone Co.. [1914] 2 Ch. 746. 

7S6 

33. Hole V. Bradbury, 12ChJ2: 



Morrison v. Pettibone. 87 Fed. 



For later casea, develoinneiita and eliaiiffMi in the law see cumulative Annotations, same title, page and note number* 



§§ 370-371] 



COPYRWHT AND LITERARY PROPERTY 



[13 C. J.] 1185 



\ 



vided that copies of books unlawfully printed or 
impKirted shall be deemed to be the property of 
the registered proprietor of the copyright, who may, 
after demand in writing, sue in detinue or trover, 
or if necessary in both combined, to recover the 
piratical copies, or for damages for their cpn- 
version.** The Copyright Act of 1911 makes sub- 
stantially the same provision, but extends it so as 
to include aU infringing copies and plates of any 
copyrighted work, except a building or other in* 
fringing structure.^ The musical copyright acts 
still in force provide that infringing copies and 
plates of a musical composition may be seized, for- 
feited, and destroyed or otherwise dealt with, as 
the court may think fit."^ In summary proceedings 
on application of the owner of the copyright, pirati- 
cal copies of any musical work may be seized, and 
the court may order them destroyed, or to be de- 
livered up to the owner of the copyright if he 
makes application for that delivery."^ Under the 
Fine Arts Copyright Act, paintings, drawings, 
photographs, and negatives to which a person's 
name, initials, or monogram has been fraudulently 
affixed, or which has been altered in the artist's 
hfetime without his consent, may be forfeited to 
the artist to whom they are thus falsely or fraudu- 
lently ascribed.** Unlawfully imported copies may 
be detained and forfeited.^ Under prior statutes, 
now repealed, the forfeiture of infring^g plates 



and sheets in the case of engravings and prints was 
to the proprietor of the copyright who was re- 
quired to destroy them.^ In the case of paintings, 
drawings, and photographs, under the Fine Arts 
Copyright Act, the forfeiture was to the proprietor 
of the copyright for his beneficial use.^^ In cases 
of partial infringement, where the infringing parts 
cannot be separated, the whole work may be ordered 
to be delivered up.*^ 

Under the Canadian statutes all infringing copies^ 
plates, and sheets are forfeited.^ 

[$371] I Penalties— 1. Under United States 
Statutes. Under the present law there are no pen- 
alties for infringement which may be recovered by 
the proprietor, a practical substitute for the penal- 
ties under the former law being provided by the 
statutory damages recoverable '4n lieu" of actual 
damages and profits.^ 

Under the former law the forfeiture of infringing 
plates and copies,*' and the recovery of the statu- 
tory penalties, was the sole remedy provided for the 
infringement (otherwise than by public perform- 
ance) of all classes of copyrighted works other than 
books.^ One half of such penalties went to the 
proprietor of the copyright and the other half to 
the use of the United States.*^ The statute is 
quoted below.*® 

Strict construction. The provisions of the stat- 
ute providing for penalties for infringing acts ar« 



M6: Colbum v. Slmms. 2 Hare 64t, 
24 BnffCh 543. 67 Reprint 224. 

(al Vh«r» im ao oonunon-law zlglit 
in the author or proprietor of a hook 
which is pirated, to the delivery up 
of the copies of the illegal work. 
Colburn v. Simms. 2 Hare 543. 24 
Enf?Ch 643. $7 Reprint 224. 

34. St 5 & 6 Vict, c 45 § 23; Mud- 
dock V. Blackwood. \1S9S] 1 Ch. 68; 
Delfe v. Delamotte. 3 Kay & J. 681, 
69 Reprint 1241. 

[a] OonpMisatlOB for cost of pro- 
diumoa or pnlilioatioii. — ^The regrls- 
tered owner of a copyrlsrht in a 
work is entitled to have all the un- 
sold copies of a piratical edition de- 
livered up to him for his own use, 
without making any compensation 
for the cost of production or publi- 
cation. Delfe V. Delamotte. 8 Kay A 
J. 581. «d Reprint 1241. 

rbl Ck>i^«s made 1isfoT« rsclstra- 
tlon.«— In uole v. Bradbury, 12 Ch. 
D. 886. it was held that plaintiffs, 
not having been the registered pro- 
prietors at the time the copies were 
printed, were not entitled to have 
them delivered up under 5 & 6 Vict, 
c 46 I 23; but that the court had 
power under its general Jurisdiction 
to order the delivery up for destruc- 
tion of all articles created in viola- 
tion of plaintiffs* rights. Contra 
Isaacs V. FIddemann. 49 L. J. Ch. 
43 2 (where it. was held that books 
piratically printed before registra- 
tion become the property of the 
proprietor after registration). 

36. St. 1 & 2 Geo. V c 46 19 7. 9 
(substantially quoted supra 9 387). 

8& St. 2 Edw. VII c 15 I 2; 6 
Edw. VII c 36 9 2 (2). 

[a] ▲ perforated miudo roll, used 
in conjunction with a mechanical 
musical instrument for the purpose 
of reproducing a piece of music, is 
not a copy of a musical work within 
the meaning of 9 2 of the Musical 

i Summary Proceedings) Copyright 
LCt of 1902; and wnere a person 
hawks, carries about, sells, or offers 
for sale such perforated roll which 
reproduces in the above manner a 
copsrrlght piece of music, it cannot 
be seised as a pirated copy of a 
musical work under the powers con- 
ferred by the above section. Mabe 
T. Ck>nnor, [1909] 1 K. B. 616. 
87. Bt. 2 Edw. VII c 16 9 1; Ex p. 

[18 C. J.— 38] 



Francis, ri908J 1 K. B. 276. 

[a] Sale of pirated miude «! pd- 
▼ate noQsei^-A magistrate must issue 
(under 9 1 of the Musical (Sum- 
mary Proceedings) Copyright Act of 
1902) an order authorizing a consta- 
ble to seize without warrant copies 
of alleged pirated music, even though 
it appears that the music is being 
sold at a private house. Such 
an order does not confer on the con- 
stable the power of a search war- 
rant. In re Francis, 88 L. T. Rep. N. 
S. 806. 

38. St. 26 A 26 Vict, c 68 9 7 
(giioted infra 9 372 note 69). 

88. St. 1 & 2 Qeo. V c 46 9 14. 

40. St. 8 Geo. II c 13 9 1. This 
was like the early American statutes. 
See supra I 369 note 27. 

41. St. 25 & 26 Vict, c 68 9 6. 

48. Warne v. Seebohm, 39 Ch. D. 
73; Trusler v. Murray, 1 East -868 
note, 102 Reprint 140 note; Cary v. 
Longman. 1 Eiast 358. 102 Reprint 
138; Stevens v. Wildy, 19 L. J. Ch. 
190: Boosey v. Whight, 81 L. T. Rep. 
N. S. 265; Mawman v. Tegg. 2 Russ. 
385. 8 BngCh 385. 38 Reprint 380. 

[a] Xue applied. — Plaintiff, hav- 
ing partially succeeded in an action 
for the infringement of copyright, is 
entitled, where the infringing parts 
can be severed, to an order for the 
delivery up to him of such parts of 
defendant's product as constitute an 
infringement of plaintiff's copyright. 
Boosey v. Whight, 81 L. T. Rep. N. 
S. 266 JfoU warne v. Seebohm. 39 
Ch. D, 73]. 

43. Rev. St. (1906) c 70 9 87. 

44. See supra 99 360-362. 

45. See supra 9 868-369. 

4& Ohman v. New York. 168 Fed. 
953. See supra 99 339, 340. 

47. Rev. St. 9 4966, as amended by 
Act March 2. 1895 (28 St. at L. 956): 
Werckmeister v. American Tobacco 
Co.. 207 U. S. 876, 28 SCt 124. 62 L. 
ed. 254; Thornton v. Schreiber, 124 U. 
S. 612. 8 SCt 618. 31 L. ed. 577; Jour- 
nal Pub. Co. V. Drake, 199 Fed. 672, 
118 CCA 46; Taylor v. Oilman. 24 
Fed. 632, 23 Blatchf. 385; Schreiber 
V. Sharpless, 6 Fed. 175, 14 Phila 
(Pa) 581. 

48. [a] rormar statnte./— "If any 
person, after the recording of the 
title of any map, chart, dramatic or 



musical composition, print, cut en- 
graving, or photograph, or chromo, 
or of the description of any painting, 
drawing, statue, statuary, or model 
or design intended to be perfected 
and executed as a work of the fine 
arts, as provided by this Act, shall, 
within the term limited, contrary to 
the provisions of this Act, and with- 
out the consent of the proprietor of 
the copyright first obtained in writ- 
ing, signed in preaence of two or 
more witnesses, engrave, etch, work, 
copy, print, publish, dramatise, trans- 
late, or import, either in whole or In 
part, or by varying the main design, 
with intent to evade the law. or. 
knowing the same to be so printed, 
published, dramatised, translated, or 
imported, shall sell or expose to sale 
any copy of such map or other arti- 
cle, as aforesaid, he shall forfeit to 
the proprietor all the plates on which 
the same shall be copied, and every 
sheet thereof, either copied or print- 
ed, and shall further forfeit one dol- 
lar for every sheet of the same found 
in his possession, either printing, 
printed, copied, published, imported, 
or exposed for sale; and in ca.se of a 
painting, statue, or statuary, he shall 
forfeit ten dollars for every copy 
of the same in his possession, or by 
him sold or exposed for sale: Pro- 
vided, however, That in case of any 
such infringement of the copyright 
of a photograph made from any ob- 
ject not a work of fine arts, the sum 
to be recovered in any action brought 
under the provisions of this section 
shall be not less than one hundred 
dollars, nor more than five thousand 
dollars, and: Provided, further. That 
in case of any such infringement of 
the copyright of a painting, drawing, 
statue, engraving, etching, print, or 
model or design for a work of the 
fine arts or of a photograph of a 
work of the fine arts, the sum to be 
recovered in any action brought 
through the provisions of this sec- 
tion shall be not less than two hun- 
dred and fifty dollars, and not more 
than ten thousand dollars. One-half 
of all the foregoing penalties shall 
go to the proprietors of the copy- 
right and the other half to the use 
of the United States." Rev. St. 9 4965, 
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penal in their character, and accordingly have been 
strictly confetnied.*® 

Infringements imposing liability. The penalties 
were not recoverable for infringement of a work 
copyrighted as a book,'^^ but only for infringement 
of maps, charts, cuts, prints, etc., named in the sec- 
tion imposing the penalties, and copyrighted as 
such." 

Persons liable. Because of the penal character 
of the provision for penalties, it was held that, 
where the infringement was by an agent in pursu- 
ance of his employment, but without the knowledge 
of the principal, the statutory penalty could not be 
enforced against the principal." But if the in- 
fringement was directed or authorized by the prin- 
cipal, he was liable to the penalties.^* The infring- 
ing agent was personally liable." A corporation 



was liable to the penalties for infringement as well 
as a natural person." A mere printer of the in- 
fringing copies, although without knowledge of the 
copyright or intent to infringe, was liable for the 
penal ties.^^ Since an action to recover statutory 
penalties and forfeitures abates by the death of 
defendant,'^^ the personal representatives of an in- 
fringer were not liable for penalties.^ 

Copies or sheets for which penalties attached. 
While a broader construction seems to have been 
given to the statute in certain early cases,"® the later 
authorities are agreed that the penalty was not 
recoverable for every sheet which defendant had 
published, or had formerly had in his possession, 
but that it was limited to the sheets actually found 
in defendant's possession, for the purpose of for- 
feiture and condemnation.®' The rule was broader 



as amended by Act March 2, 1896 (28 
St. at L. 965). 

49. Werckmelster v. American To- 
bacco Co.. 207 U. S. 376. 28 SCt 124, 
52 L. ed. 254; Bolles v. Outing Co., 
175 U. S. 262, 20 SCt 94, 44 L. ed. 156 
[aff 77 Fed. 966, 23 CCA 594]; Backus 
Y. Gould, 7 How. (U. S.) 798, 12 L. 
ed. 919; Ohman v. New York, 168 Fed. 
953; Califfa v. Inter Ocean News- 
paper Co., 157 Fed. 186, 84 CCA 634 
[aff 215 U. S. 182, 30 SCt 88, 54 L. ed. 
150]; Harper v. Donohue, 144 Fed. 
491 [aff 146 Fed. 1023 mem, 76 CCA 
678 mem]; Walker v. Globe News- 
paper Co., 180 Fed. 593 [rev on other 
grounds 140 Fed. 805, 72 CCA 77, 2 
LRANS 913 (rev on other grounds 
210 U. S. 356, 28 SCt 726, 52 L. ed. 
1096)1; Child v. New York Times Co.. 
110 Fed. 527; Falk v. Curtis Pub. 
Co., 107 Fed. 126. 46 CCA 201 [aff 
102 Fed. 9671; Falk v. Curtis Pub. 
Co., 98 Fed. 989; Snow v. Laird. 98 
Fed. 818, 39 CCA 311; McDonald v. 
Hearst, 95 Fed. 656; Morrison v. Pet- 
tibone, 87 Fed. 330; Falk v. Heffron, 
56 Fed. 299; Sarony v. Ehrich, 28 
Fed. 79, 23 Blatchf. 556; Taylor v. 
Gilman, 24 Fed. 632, 23 Blatchf. 325- 
Schreiber v. Thornton, 17 Fed. 603 
[rev on other grounds 124 U. S. 612, 
8 SCt 618. 31 L. ed. 5771; Schreiber 
V. Sharpless, 6 Fed. 175; Drury v. 
Bwing, 7 F. Cas. No. 4.095, 1 Bond 
540; Dwlght v. Appleton, 8 F. Cas. 
No. 4.215. 

"This section of the statute is 
penal, and there should be especial 
care to work no extension of its pro- 
visions by construction." Werck- 
melster V. American Tobacco Co., 207 
U. S. 376, 381, 28 SCt 124, 52 L. ed. 
254. 

'*With recovery so sought, under 
the special right conferred by stat- 
ute and not existing at common law, 
the rule is elementary which re- 

?uires strict construction and proof 
or enforcement of such right." 
Caliga v. Inter Ocean Newspaper 
Co.. 157 Fed. 186. 187. 84 CCA 684 
raff 216 U. S. 182. 30 SCt 38. 64 L. ed. 
150]. 

"If there is a reasonable interpre- 
tation which will avoid the penalty 
in any particular case we must 
adopt that construction. If there 
are two reasonable constructions we 
must give the more lenient one. That 
is the settled rule for the construc- 
tion of penal sections." Tuck v. 
Priester. 19 Q. B. D. 629. 638. 

[a] *ThlM !■ olMtfly a penal statitte 
in that it Axes a single and arbitrary 
measure of recompense to the plain- 
tiff, irrespective of the damages 
actually sustained by him, or of the 
profits realized by the defendant; 
and in the further provision that 
one half of the amount recovered 
shall be to the use of the United 
States. It makes no pretence of 
awarding damages, and simply im- 

foses a forfeiture of a specified sum. 
n this respect it differs wholly from 
the following section (4966) recently 
considered by us in Brady v. Daly, 



175 U. S. 148, 20 SCt 62. 44 Lr. ed. 
109, which made a person perform- 
ing or representing any copyrighted 
dramatic composition 'liable for 
damages therefor . to be as- 

sessed at such sum, not less than 
$100 for the first and $50 for every 
subsequent performance, as to the 
court shall appear to be just.' There 
the award was of damages, and a 
minimum sum was fixed apparently 
to cover cases where it was impos- 
sible to estimate such damages; but 
there was no limit to the amount 
which might be awarded if, in the 
opinion of the court, it were Just to 
increase the minimum. The idea 
suggested by the learned Judge who 
delivered the opinion of the court, 
that as it would be dlfiicult to prove 
the exact amount of damages suf- 
fered by reason of the unlawful rep- 
resentation, the statute provided a 
minimum sum, leaving It open for a 
larger recovery upon proof of greater 
damages, has no application to the 
section under consideration, where 
the plaintiff can recover no greater 
nor less damages than the penalty 
provided by the section. The penal 
character of the act is further em- 
phasized by the fact that the plain- 
tiff apparently recovers a moiety for 
the use of the United States, though 
perhaps this is not beyond a doubt 
suggested in Thornton v. Schreiber, 
124 U. S. 612, 8 SCt 618. 31 SCt 577. 
The act of 1881. for which this act 
is a substitute, and of the sixth sec- 
tion, of which section 4965 is a sub- 
stantial copy, was said by this court 
in Backus v. (3k>uld, 7 How. 798, li 
L. ed. 919, to give a aul tam action 
for the sum forfeited." Bolles v. 
Outing Co., 175 U. S. 262, 264. 20 
SCt 94. 44 L. ed. 156. 

60. Bennett v. Boston Traveler 
Co.. 101 Fed. 445, 41 CCA 446. 

51. Bennett v. Boston Traveler 
Co.. 101 Fed. 445, 41 CCA 445. 

[a] &iil« applied to newspaper 
outB.— The copyrighting of a news- 
paper as a whole containing a cut 
gives no right of action for penalties 
for copying such cut, but the remedy 
for Infringement is that prescribed 
for books. Bennett v. Boston Trav- 
eler Co., 101 Fed. 445, 41 CCA 445. 

52. Bx p. Schreiber. 110 U. S. 76, 
3 SCt 423, 28 L.. ed. 65. 17 Fed. 689. 
6 Fed. 175: McDonald v. Hearst. 95 
Fed. »66; Taylor v. Gilman, 24 Fed. 
632. 23 Blatchf. 325. 

53. Thornton v. Schreiber. 124 U. 
S. 612, 8 SCt 618, 31 L. ed. 577. 

54. Thornton v. Schreiber, 124 U. 
S. 612. 8 SCt 618, 31 L. ed. 577. 

[a] Kavlng oontrol as bnsiiieBs 
nutaager of sheets of a photograph 
does not give a person such posses- 
sion as to render him liable to the 
penalty. Thornton v. Schreiber, 124 
U. S. 612. 8 SCt 618, 31 L. ed. 577. 

55. Falk V. Curtis Pub. Co., 98 
Fed. 989. 

Uablllty of oorporations for torts 
see Corporations [10 Cyc 1203]. 

56. Bolles V. Outing Co., 175 U. 3. 



262, 20 SCt 94, 44 L. ed. 156; Baschet 
V. London Illustrated Standard Co., 
[1900] 1 Ch. 73 (under similar Eng- 
lish statute). See also supra S 332. 
[a] Xnaooeat agents^ — ^Under § 6 
of the Fine Arts Copyright Act of 
1862 (25 & 26 Vict, c 68), the print- 
ers, although merely innocent 
agents, are liable for penalties for 
an infringement as well as the pub- 
lishers. Baschet v. London Illus- 
trated Standard Co., [1900] 1 CJh. 7S. 

57. See Abatement and Revival 
§ 406. 

58. Ex p. Schreiber. 110 U. S. 76, 
3 SCt 428. 28 L. ed. 65; Schreiber v. 
Sharpless. 17 Fed. 589. 

59. Dwlght V. Appleton, 8 F. Cas. 
No. 4,216, 1 NTLeg(5bs 196 (holding 
that penalty was imposed for sheets 
"found at any time, within the 
period stated in the declaration, to 
have been in the possession of the 
defendants"); Millett v. Snowden, 17 
F. Cas. No. 9,600 (where the court 
ruled that, if the Jury found that 
defendant had republished the copy- 
righted matter without leave ob- 
tained in writing of plaintiff, they 
must then "proceed to ascertain the 
number of sheets proved to have 
been sold, or offered for sale . . • 
and return a verdict of one dollar 
for each sheet so sold or offered to 
be sold"); Reed v. Carusi. 20 F. Cas. 
No. 11.642, Taney 72 (where the Jury 
were charged by Taney, C. J., that, 
If they found defendant liable, they 
.should "find the number of copies 
caused to be printed for sale by him, 
within two years before the suit was 
brought"). 

[a] Above oaSMi ovemiled^--;The 
case of Backus v. Gould, 7 How. 
(U. S.) 798, 12 L. ed. 919. holding 
that the recovery was limited to the 
sheets actually found in possession 
of defendant for the purpose of for- 
feiture and condemnation "must be 
regarded as overruling anything to 
be found to the contrary in Reed v. 
Carusi, 20 F. Cas. No. 11,642. Taney 
72, decided by C^hief Justice Taney 
in 1845; Dwlght v. Appleton. 8 ifj- 
Cas. No. 4,215, decided in 1843, and 
Millett V. Snowden, 17 F. Cas. No. 
9,600, decided in 1844." Bolles ▼• 
Outing Co.. 175 U. S. 262. 267, 20 
SCt 94. 44 L. ed. 156 (where It" 
also said that the case of Thornton 
V. Schreiber. 124 U. S. 612.^ 8 SUi 
618, 31 L. ed. 577, is a distinct af- 
firmance of Backus V. Gould, supr». 
although not citing the latter case;. 

60. American Lith. Co. v. WercK- 
meister, 221 U. S. 603, 607. }U^^ 
676. 55 L. ed. 873; Werckmelster v. 

American Tobacco Co., 207 U. f- *''' 
28 SCt 124. 52 L. ed. 264; Bolles J- 
Outing Co.. 175 U. S. 262, 20 SCt »♦. 
44 L. ed. 156; Thornton v. Schreiber, 
124 U. S. 612, 8 SCt 618. 31 L. |^ 
577; Backus v. Gould, 7 How. i^f'J 
798, 12 L. ed. 919 [foil Bolles v. U«^ 
ing Co., supra] ; Journal Tnb.'^- /; 
Drake, 199 Fed. 572, 118^ CCA " 
(where the copies were "'^"JlinHfT 
defendant's possession by piamw^ 
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in the case of paintings, statues, and statuary, the 
penalty heing incurred not only for every copy 
found in defendant's possession, but also for aU 
copies sold or exposed for sale.*^ Corporations could 
be in possession of infringing copies by the posses^ 
sion of their agents/' The copies must have been 
so far perfected a^ to establish the identity and to 
constitute an accomplished infringement.^ 

Penalty limited by number of a^eets. Since the 
statute was penal, it was not extended by construc- 
tion beyond its plain terms which gave the penalty 



only for each sheet, and therefore if more than one 
copy of the copyrighted work was printed on a 
single sheet, the penalty could not be inflicted for 
each copy, but was limited to each sheet ;^ but a 
contrary view has been taken." 

Damages inimateriaL In an action for the statu- 
tory penalty, it was not necessary or material to 
show injury to plaintifl! in consequence of the in- 
fringement.^ 

[i 372] 2. Under English Statutes. The English 
Copyright Act of 1911, like the present United 



who purchased from him the copies 
for which the penalties were im- 
posed); Ohman v. New York. 168 
Fed. 953; Boston Traveler Co, v. 
Purdy. 187 Fed. 717, 70 CCA 409: 
Child V. New York Times Co., 110 
Fed. 627 (copies purchased are not 
copies "found" in defendant's pos- 
session); Falk V. Curtis Pub. Co., 
107 Fed. 126, 46 CCA 201 taff 102 
Fed. 967]; Falk v. Curtis Pub. Co., 
98 Fed. 989; Sarony v. Ehrich, 28 
Fed. 79. 28 Blatchf. 556; Dwlght v. 
Apple ton. 8 F. Cas. No. 4.216, 1 NY 
LegObs 195. 

"With respect to prints, photo- 
irraphs, etc.. the money penalty for 
the acts defined is 'one dollar for 
every sheet of the same found in 
his possession, either printing, 
printed, copied, published, imported, 
or eziK>sed for sale.' The words 
*found In his possession' limit the 
entire clause. And no penalty can 
be recovered in such case except for 
sheets found in the possession of the 
defendant." American Lith. Co. v. 
Werckmelster. supra [foil Holies v. 
Outing Co., 175 U. S. 262, 20 SCt 94. 
44 L. ed. 156]. 

[a] Beason for mle* — "While the 
forfeiture is not limited as to the 
number of the copies, it is limited to 
such as are found in. and not simply 
traced to, the possession of the de- 
fendant. Congress may have been 
? perfectly willing to impose a for- 
eiture of one dollar for every such 
copy, and have been reluctant to im- 
pose it upon the thousands of such, 
copies that may have previously 
been put in circulation. The con- 
struction contended for would per- 
mit an author to lie by during the 
two years allowed him for bringing 
suit, permit another to publish the 
work during that time, and then re- 
cover for every copy so published. 
Not only this, but as the penalty is 
imposed upon any person who en- 
graves, copies, prints, nublishes or 
sells a copy, not only the publisher 
but the printer and bookseller might 
be liable for every copy traced to 
his possession. Indeed, the defend- 
ant might be made liable for every 
copy traced to his possession, even 
though he destroyed the whole edi- 
tion for the purpose of relieving 
himself from the penalty." Holies 
v. Outing Co., 175 U. S. 262, 266, 20 
SCt 94, 44 L. ed. 156. 

[b1 "Thm words 'found In his pos- 
■eisfoni' aptly refer to a finding for 
the purposes of forfeiture and con- 
demnation. "The remedy by for- 
feiture and condemnation is only ap- 
propriate in a case where the prop- 
erty can be seized upon process, and 
where, as here, the forfeiture de- 
clared is against property of the 
"offender" is only appropriate when 
it can be seized in his hands.* " 
Belles V. Outing Co., 175 U. S. 262, 
267. 268. 20 SCt 94. 44 L.. ed. 156 
(where it is further said: "The case 
of Thornton v. Schreiber. 124 U. S. 
612. 8 SCt 618. 81 L. ed. 577. was a 
Qui tam action brought against 
Thornton under section 4965 for the 
unlawful reproduction of a certain 
copyrighted photograph. The case 
turned upon the fact whether the 
sheets were found in the possession 
of the defendant. They were actually 
found in the store of Sharpless A 
Sons, wholesale dealers in dry goods, 
were used by pasting them upon 



parcels of dry goods, and were their 

Property. Thornton was employed 
or the purchase of goods sold by 
the firm, and he appears to have 
gotten up the plate, ordered fifteen 
thousand copies to be made, which 
were subsequently delivered to 
Sharpless ft Sons, who paid for 
them. Attempt was made to estab- 
lish the fact that Thornton had the 
possession of these prints, by show- 
ing that he was the man who first 
conceived the idea of getting them 
up and using them in the business 
of the firm. It was held that Thorn- 
ton could not be considered to have 
held possession of them, but that an 
action of replevin could have been 
sustained against the firm, and that 
they were the proper parties to be 
macle defendants. The same argu- 
ment was made as in Backus v. 
Gould. 7 How. 798. 12 L. ed. 919. 
that the words, 'found in his posses- 
sion,' meant simply that, where the 
sheets are ascertained by the find- 
ing of the Jury to have been at any 
time in the possession of the de- 
fendant, the forfeiture attached; but 
it was held that the only possession 
defendant had was that of Sharp- 
less & Sons, and that he held them 
merely as their employ^, subject al- 
ways to their order and control. 
While Backus v. Gold, supra, is not 
cited in the opinion, the case is a 
distinct affirmance of that"). 

[c] Wliere tli* tnfii]i|r«r d— tro j ed 
au afxhurhkg oopies before tney 
were found in his possession, he was 
not liable for the penalty imposed by 
Rev. St. 8 4965. Bolles v. Outing 
Co.. 175 U. S. 262. 20 SCt 94. 44 U 
ed. 166. 

[d] TmewonM by wliom sheeti 
fonno.^— Although the forfeiture is 
limited as to the number of copies 
to such as have been found in the 
possession of defendant, it is not 
necessary that they must have been 
so found "by the plaintiff or some 
one acting on his behalf in the prem- 
ises." Falk V. Curtis Pub. Co., 100 
Fed. 77. 82. 

Ce] OopiMi iMjo&A control of de- 
fMidaii.t; reooTwy of vmlne^— -When 
the infringing copies are out of the 
possession and beyond the control 
of the infringer, the proprietor of 
the copyright cannot recover of him 
their value in an action at law. 
Sarony v. Ehrich. 28 Fed. 79. 23 
Blatchf. 556. 

[f] AmmOmmnt of 189S. — (1) Rev. 
St. § 4965, as amended by Act March 
2.1896 (28 St. at L. 965). relating to 
the recovery for infringement of 
copyright, was not changed by the 
proviso added by the amendment 
that, in case of infringement of 
copyright of a photograph, the re- 
covery shall not be less than one 
hundred dollars nor more than five 
thousand dollars, so far as the rule 
of Bolles v. Outing Co., 176 U. S. 
262, 20 SCt 94. 44 L. ed. 156. is con- 
cerned. (2) With these limitations, 
the recovery is limited by the num- 
ber of copies found in defendant's 
possession. Boston Traveler Co. v. 
Purdy. 187 Fed. 717, 70 CCA 409 

61. American Lith. Co. v. Werck- 
melster. 221 U. S. 608. 606, 31 SCt 
676. 56 L. ed. 878 [aff 166 Fed. 426. 
91 CCA 376].; Thornton v. Schreiber, 
124 U. S. 612, 8 SCt 618. 81 L. ed. 677; 
American Lith. Co. v. Werckmelster, 
146 Fed. 877. 76 CCA 649. 



[a] BMMon for mle.^— "The con- 
tention is 'that the penalty attaches 
in the case of a painting only under 
the same conditions as in the case of 
a print: that the intent of the statute 
is to differentiate a painting from a 
print only In respect to the amount 
of the penalty, |1 In case of a print, 
and |10 in case of a painting; and 
that, in both cases, a finding in pos- 
session of the defendant is a condi- 
tion precedent to the recovery of 
the penalty.' It is further urged 
that only one action can be main- 
tained for forfeiture of the copies 
and for the penalties, and that the 
action lies only against the person 
in whose possession the copies are 
found, and that the penalties are to 
be computed upon the number so 
found. The argument fails to give 
effect to the express provision of the 
statute. Its words are 'he shall for- 
feit ten dollars for every copy of the 
same in his possession, or by him 
sold or exposed for sale. No process 
of construction can override this ex- 

? licit language. The prescribed for- 
eiture is not only for every copy 
found 'in his possession,* but. in the 
alternative, for every copy T)y him 
sold.' We need not search for the 
reason for the distinction between 
maps, charts, photographs, prints, 
etc., on the one hand, and paintings, 
statues and statuary on tne other. 
The character of the latter suggests 
the basis; but the distinction is 
plainly made, and it must be given 
effect.'' American Lith. Co. v. 
Werckmelster, 221 U. S. 608. 607, 81 
SCt 676. 55 L. ed. 873. 

691 Falk v. Curtis Pub. Co.. 98 Fed. 
989. 

63. Morrison v. Pettibone. 87 Fed. 
380. 

ra] &iil# implied to Incomplete 
litaographa^ — Where the making of a 



lithograph had advanced only to the 
extent of making the first impression, 
presenting merely the initial color 
and exterior lines of the intended 
lithograph, without the features or 
any substantial embodiment of the 
complainant's photograph and several 
plates or stones were required to 
make the complete copy, it was held 
that the sheets containing this first 
or outline impression only were not 
within the provision relating to for- 
feiture of plates and copies in Rev. 
St. 9 4965. Morrison v. Pettibone, 87 
Fed. 330. 

64k Falk v. Heffron. 66 B^d. 
299. 

68. Journal Pub. Co. v. Drake. 199 
Fed. 672. 675. 118 CCA 46. 

"It is further objected that the 
verdict and Judgment is in excess of 
that provided By the statute; that 
the penalty of $1 is for every sheet 
of the infringed copyright found, 
without regard to the number of in- 
fringements printed on each sheet. 
We do not so understand the law. 
The penalty imposed is for every 
sheet upon which an infringement is 
printed. In this case, as there were 
two separate and distinct infringe- 
ments printed upon 400 sheets, there 
were 800 infringements printed in 
all." Journal Pub. Co. v. Drake, 
supra. 

66. Bolles v. Outing Co.. 176 U. S. 
262. 20 SCt 94. 44 L. ed. 156; Springer 
Lith. Co. V. Falk, 69 Fed. 707. 8 
CCA 224 [app dism 17 SCt 998, 41 L. 
ed. 1179]. 
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States law, makes no provision for pecuniary pen- 
alties to be recovered by the copyright proprietor 
for infringement, unless the recovery of the value 
of infringing copies as in an action for conversion®^ 
may be deemed such. But by a section of the Fine 
Arts Copyright Act^ which was left in force by 
the act of 1911, a penalty is provided for certain 
fraudulent ascriptions of authorship in the case of 
paintings, drawings, photographs, and negatives, and 
for altering such works without consent of the 
artist, or knowingly selling such altered work as 
and for the unaltered work of the author. This 



statute is quoted bclow.^° Fraud is essential td 
impose liability for the penalty for a false ascrip- 
tion of authorship under either of the first three 
clauses of the statute,^® but not to liability under 
the fourth clause for alterations; it is sufficient if 
the act prohibited is done with knowledge.^^ This 
remedy is given to the artist and not to the pro- 
prietor of the copyright,^^ because the object of the 
statute is to protect the reputation of the artist 
which might be affected by the prohibited acts." 
The alteration must be material.^* The statute 
affords no such remedy to the author of any other 



67. See supra | 870. 

68. Fine Arts Copyright Act (25 
& 26 Vict, c 68 § 7). 

"So far as I know there has been 
no decision upon this particular 
clause durinff the forty-eight years 
in which the Act has been in opera- 
tion." Carlton Illustrators v. Cole- 
man & Co., Ltd., [1911] 1 K. B. 771, 
777. 

69. [a] AlterattosB and frandu- 
lent InjKnlptioiiB; statutory provl* 
■loiuk— "No Person shall do or cause 
to be done any or either of the fol- 
lowing Acts; that is to say, First, 
no Person shall fraudulently sign or 
otherwise affix, or fraudulently 
cause to be signed or otherwise af- 
fixed, to or upon any Painting, 
Drawing, or Photograph, or the 
Negative thereof, any Name. In- 
itials, or Monogram: Secondly, no 
Person shall fraudulently sell, pub- 
lish, exhibit, or dispose of, or ofter 
for Sale, Exhibition, or Distribution, 
any Painting, Drawing, or Photo- 
graph, or Negative of a Photograph, 
having thereon the Name, Initials, or 
Monogram of a Person who did not 
execute or make such Work: Thirdly, 
no Person shall fraudulently utter, 
dispose of, or put off. or cause to be 
uttered or disposed of, any Copv or 
colourable Imitation of any Painting. 
Drawing, or Photograph, br Nega- 
tive of a Photograph, whether there 
shall be subsisting Copyright therein 
or not, as having been made or exe- 
cuted by the Author or Maker of the 
original Work from which such Copy 
or Imitation shall have been taken: 
Fourthly, where the Author or Maker 
of any Painting, Drawing, or Pho- 
tograph» or Negative of a Photo- 
graph, made either before or after 
the passing of this Act, shall have 
sold or otherwise parted with the 
Possession of such Work, if. any 
Alteration shall afterwards be made 
therein by any other Person, by Ad- 
dition or otherwise, no Person shall 
be at liberty, during the Life of the 
Author or Maker of such Work, 
without his Consent, to make or 
knowingly to sell or publish, or ofTer 
for Sale, such Work or any Copies 
of such Works so altered as afore- 
said, or of any Part thereof, as or 
for the unaltered Work of such Au- 
thor or Maker: Every Offender un- 
der this Section shall upon Convic- 
tion forfeit to the Person aggrieved 
a Sum not exceeding Ten Pounds, 
or not exceeding double the full 
Price, If any. at which all such 
Copies, Engravings, Imitations, or 
altered Works shall have been sold 
or offered for Sale; and all such 
Copies. Engravings, Imitations, or 
altered Works shall be forfeited to 
the Person, or the Assigns or legal 
Representatives of the Person, whose 
Name, Initials, or Monogram shall 
be so fraudulently signed or affixed 
thereto, or to whom such spurious 
or altered Work shall be so fraudu- 
lently or falsely ascribed as afore- 
said: Provided, always, that the 
Penalties Imposed by this Section 
shall not be incurred unless the Per- 
son whose Name, Initials, or Mono- 
gram shall be so fraudulently signed 
or affixed, or to whom such spurious 
or altered Work shkll be so fraudu- 
lently or falsely ascribed as afore- 



said, shall have been living at or 
within Twenty Years next before 
the Time when the Offence may have 
been committed." Fine Arts Copy- 
right Act, 1862 (25 & 26 Vict, c 68). 

70. Carlton Illustrators v. Cole- 
man & Co., Ltd., [1911] 1 K. B. 771. 

71- Carlton Illustrators v. Cole- 
man & Co., Ltd., [1911] 1 K. B. 771; 
Carlton Illustrators v. Coleman & 
Co., Ltd., 27 T. L. R. 65. 

[a] Gonstraotlon of statuta. — "It 
is an instance of that which appears 
in many modern statutes namely, 
something is expressly forbidden, 
and a penalty is Imposed for a 
breach of that prohibition, making 
it an offence. There may be no 
moral turpitude attaching to the act, 
but the doing intentionally and 
knowingly of that which is forbidden 
by the Act Is properly called an of- 
fence and the person who does it an 
'offender.* The omission of the word 
'fraudulently' in clause 4 after its 
express mention in the first three 
clauses shews that the act aimed at 
in clause 4 need not be a fraudu- 
lent act." Carlton Illustrators v. 
Coleman & Co.. Ltd.. [1911] 1 K. B. 
771. 779 (per Channel!. J.). 

72. Carlton Illustrators v. Cole- 
man & Co.. Ltd., [1911] 1 K. B. 771: 
Carlton Illustrators v. Coleman & 
Co., Ltd.. 27 T. L. R. 65. 

73. Carlton Illustrators v. Cole- 
man & Co., Ltd., [1911] 1 K. B. 771. 

[a] Statnte appiiad.^ — "Garth Jones 
prepared a fine line drawing for the 
defendants, who were the* proprie- 
tors of Wincarnis, for advertisement 
purposes, and he was paid for it. 
The effect was to transrer the oony- 
right in the drawing to the defend- 
ants. There was nothing specified 
in the correspondence as to the mode 
in which the drawing should be 
reproduced; there was certainly 
nothing equivalent to a contract that 
the defendants should be entitled to 
reproduce It in the form of a col- 
oured poster. The defendants sim- 
ply acquired the copyright in the 
drawing, and they did not acquire 
by contract any right to publish a 
reproduction of the drawing in any 
particular form other than that 
which they would have as the 
owners of the copyright. The de- 
fendants reproduced the drawing in 
the form of a large coloured poster, 
and upon that coloured poster they 
put. as there had been on the orlg- 
mal drawing, the name of Garth 
Jones. They thereby undoubtedly 
represented that the coloured poster 
was the work of Garth Jones. If 
any representation outside the ad- 
vertisement itself were required to 
bring the case within s. 7 of the Act, 
a statement was contained in a cir- 
cular, Issued by the defendants to 
chemists and others, that 'within the 
next two weeks practically every 
hoarding in London and the prov- 
inces will contain a beautiful alle- 
gorical poster by Garth Jones.* They 
were therefore to a certain extent 
using the reputation of Garth Jones 
to enhance the value of their ad- 
vertisement, and to suggest that 
chemists should lay in a large stock 
of Wincarnis. There can be no doubt 
therefore that in those two ways 
they represented the coloured poster 



to be the work of Garth Jones. 
There has obviously been an altera^ 
tlon in the drawing, though I ex- 
press no personal opinion about tbe 
artistic effect of it. No one can look 
at the drawing and the poster with- 
out seeing that the expression on 
the woman's face is entirely different 
in one from the other. There are 
also one or two minor alterations in 
addition to one which is especially 
relied upon by the plaintiff as con- 
stituting an alteration within the 
meaning of the Act, namely, putting 
the drawing into a coloured form. 
The evidence of Garth Jones and of 
the two artists who were called on 
behalf of the plaintiffs was to the 
effect that the alterations in the 
drawing were done in an inartistic 
way, and were such as would affect 
Garth Jones's reputation as an ar- 
tist." Carlton Illustrators v. Cole- 
man & Co., Ltd.. [1911] 1 K. B. 771, 
777 (per Channell, J.). 

74i Carlton Illustrators v. Cole- 
man & Co., Ltd., [1911] 1 K. B. 771. 

[a] '''Alteration' is a word with 
a somewhat wide meaning, and In 
construing it one must always have 
regard to the maxim *de minimis 
non curat lex.' It is quite possible 
that there may be sotne alterations 
which would not be alterations 
within the meaning of clause 4. For 
Instance, I do not think that an 
alteration In the form of the artist's 
signature would come within the en- 
actment. It would be an alteration 
not material to the object of the en- 
actment. To come within the enact- 
ment an alteration must be a ma- 
terial alteration having regard to 

he object with which the enactment 
was passed; and that which would 
be material in that sense would he 
an alteration which might affect the 
credit and reputation of the artist 
To my mind that is what is pro- 
hibited. I do not think that It would 
be necessary to find in any partic- 
ular case that the alteration had 
affected the character and reputation 
of the artist; it Is sufficient if the 
alteration is of such a character that 
it might affect his character and 
reputation." Carlton Illustrators v. 
Coleman & Co., Ltd., [1911] 1KB. 
771. 779 (per Channell, J.). 

[b] €H>loxlnff. — "It is contended 
that merely putting colour to a 
drawing which was uncoloured 
would be an alteration within the 
clause. I do not think that I can 
say that that would necessarily be 
so in all cases. To my mind it must 
depend upon the particular circum- 
stances of each case whether or not 
it amounts to a material alteratloit 
I can quite appreciate that an artist 
might say that if he had understood 
that his drawing was going to oe 
put into the form of a coloured pos- 
ter he would have worked o'**,* 
different style of drawing and ma^e 
it appropriate for that purpose. *J 
may be true that in the majority oi 
cases the publication of a d*"*^ «f 
which has been put into the *o"J ?J 
a coloured poster with the artisis 
name upon It In such a way as w 
represent that he Is responsible joj 
the poster would be an wterarion 
within the meaning of clause 4-^2 
must remember that the owner oi 
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cIass of works, but the common law affords a rem- 
edy to one to whom authorship is falsely aseribed.^^ 

Under former statutes penalties recoverable by 
the owner of the copyright were prescribed for un- 
lawful importation of copyright works^' and for in- 
fringement of dramatic works/^ musical works,^ 
engravings and prints/^ paintings, drawings, and 
photographs.^ 

[i 373] 3. Under Canadian Statutes. Under the 
Canadian statute a penalty of not less than ten 
cents nor more than one dollar for each infringing 
copy or sheet found in the infringer's possession 
may be recovered, one half being to the use of 

[( 374] J. Mechanical Musical l>0vices— 1. Roy- 
aUy vnder Oompulsory License. Where a manuf ae- 
torer of mechanical musical devices has availed him- 
self of the compulsory license provisions of the 
Btatnte,"* but fails to pay to the copyright pro- 
pnetoT within thirty days after written demand the 
fall sun of royalties due at the date of such de- 
mand at the statutory rate of two cents for each 
part manufactured, the amount due may be recov- 
ered by action"' in which the court may award tax- 
able costs to plaintiff,^ and a reasonable counsel 
fee,*^ and the court may, in its discretion, enter 
judgment for any sum in addition, over the amount 
found due as royalty, not exceeding three times 
such amount."* Failure of the owner of the copy- 
right to file in the copyright office a notice that he 
has used or licensed others to use his musical work 
on mechanical devices is made a complete defense 
to any suit or proceeding for infringement of such 



-th« copyright has an undoubted 
rtg-ht, subject to the provisions of 
this clause, to make any alteration 
lie pleases In the drawing, provided 
that he thereby makes no false rep- 
resentation to the public as to the 
authorship of the drawing. If it 
-was orlgrinally a coloured drawing 
the putting of different colours on it 
would obviously be an alteration 
within clause 4. But the mere addi- 
tion of colour to a drawing which 
has got no colour on it would not, I 
am inclined to think, necessarily In 
all cases be an alteration within the 
meaning of the clause, although in 
the majority of cases it probably 
would be so. If it could be said that 
by no possibility could it afCect the 
credit and reputation of the artist, 
or if it was obvious that it was not 
represented that the colour was the 
work of the artist, but that the de- 
sign only was by the artist and the 
colour by somebody else, then the 
case would not come within the 
clause. Upon the facts of this case, 
the colour being a very Important 
element in the poster, I come to the 
conclusion that there is such an al- 
teration in the drawing as to bring 
the case within clause 4." Carlton 
lUustrators v. Coleman & Co., Ltd., 
[19111 1 K. B. 771, 780 (per Chan- 
nell, J.)- 

75w Carlton Illustrators v. Cole- 
man & Co.. Ltd.. [1911] 1 K. B. 771. 

Ooauuon law as to alteration and 
•■oxiytioiL of authorship see supra 
U 24. 38. 

re. Ex p. Beal. L. R. 3 Q. B. 387; 
Cooper V. Whittingham. 16 Oh. D. 
501. See infra § 443. 

77. St. 3 & 4 Wm. IV c 15 S 2. 

[a] Thm "penalty" ia not a tme 
penalty, but a "statutory assessment 
of the damages in the case of small 
injuries, where it is difficult or im- 
possible to prove greater damages." 
Adams v. Batley. 18 Q. B. D. 625, 
629 [dist Saunders v. Wiel, [1892] 
2 Q. B. 18]. See also Pitzball v. 
Brooke, 6 Q. B. 873. 51 BCL 873, 115 
Reprint 329 (holding the statutory 
penalty to be a "debt"). 

79t Copyright (Musical Compo- 



siUons) Act, 1888 (61 & 62 Vict, c 
17 9 8). 

[a] 8tatnt# applied^ — ^Where the 
proprietor, tenant, or occupier of any 
place of entertainment at which an 
unauthorized performance of a mu- 
sical composition takes place does not 
"wilfully cause or permit such un- 
authorlTOd performance knowing it 
to be unauthorized." he is by virtue 
of 9 8 of the Copyright (Musical 
Compositions) Act, 1888, not liable 
to any penalties or damages in re- 
spect thereof; and in such a case an 
injunction will not be granted 
against him unless he threatens and 
intends to continue the performance. 
Sarpy v. Holland. [1908] 1 Ch. 443 
[rev on other grounds but this point 
affirmed [18981 2 C^i. 198]. 

7». Engraving Copyright Act, 
1784 (8 (Jeo. II c 13 9 1); 17 Geo. Ill 
c 57; West v. Francis, 5 B. & Aid. 
737. 7 ECL 402, 106 Reprint 1361. 

[a] Vnder the earlier statute the 
seller of a piratical copy of an en- 
graving or print was only liable to 
the penalties and forfeitures pro- 
vided when he knew that the copy 
had been produced without the con- 
sent of the proprietor of the copy- 
right. West V. Francis. 5 B. & Aid. 
737, 7 BCL 402. 106 Reprint 1361: 
Gambart v. Sumner, 5 H. & N. 6, 157 
Reprint 1078. 

[b] imaathocSsed sal* of UwfU 
oopie&— -The statute (17 Geo. Ill c 
57) applies only to impressions of 
engravings pirated from other en- 
gravings, and not to prints taken 
from a lawful plate. Murray v. 
Heath. 1 B. & AdT 804. 20 ECL 698. 
109 Reprint 985. 

80. St. 26 & 26 Vict, c 68 99 6. 
9, 11; Ex p. Beal. L. R. 3 Q. B. 387; 
Tuck V. Pri ester, 19 Q. B. D. 629; 
Ex p. Graves, L. R. 3 Ch. 642; Hll- 
desheimer v. Faulkner, [19011 2 Ch. 
652. 1 BRC 765; Baschet v. London 
Illustrated Standard Co.. [1900] 1 Ch. 
73: Nicholla v. Parker, 18 T. L. R. 
459. 

[a] The penalties are in the 
nature of a fine for a criminal of- 
fense, and not of a civil debt. Ex 
p. Graves, L. R. 3 Ch. 642, 



copyright.^^ But the application of this to a pro- 
eeeding to recover royalty due under the compulsory 
license provisions may be doubted, as such a pro- 
ceeding is not one ''for infringement," although 
it may be that the provision was intended to reach 
such a case. Where defendant relies on such com- 
pulsory license provisions, but has failed to serve 
and file the required notice of intention to use the 
copyrighted work,^ the court in its discretion, in 
addition to the statutory royalty, may award plain- 
tiff a further sum not exceeding three times the 
amount of the statutory royalty by way of damages 
and not as a penalty,^ and also a temporary injunc- 
tion until the full amount of the award is paid.^ 

H 375] 2. Infringing Devices. Where the owner 
of a musical copyright has not himself used or 
licensed others to use the copyrighted work for the 
purpose of mechanical reproduction, there is no com- 
pulsory license authorizing others to do so, and such 
use by others is an infringement.*^ There are no 
special provisions governing the remedy for such 
infringements, and accordingly the general rules 
already stated as to injunctions,'* accounting for 
profits,'* damages,** impounding/* forfeiture and 
destruction*^ are applicable. But where the owner 
of a musical copyright has used or licensed others 
to use the copyrighted musical work for the pur- 
pose of mechanical reproduction, then in the case of 
infringement by unauthorized manufacture, sale, or 
use of mechanical devices, it is provided that the 
court may grant an injunction on such terms as it 
may impose,*^ and that plaintiff shall be entitled to 
recover in lieu of profits and damages the statu- 

rb] 8aoh tnfMnglnr oop:r consti- 
tutes a separate offense under f 6 



of the Bnsrllsh copyrigrht act. Hil< 
desheimer v. Faulkner, [1901] 2 Ch. 
652. 1 BRC 755. 

88. Act March 4. 1909 (36 U. 8. 
St. at L. 1075 c 320 f 1 (e)). 

81* Ashdown v. Lavlfne, 2 Que. 
L. 361. See also supra f 388. 

88. See supra f 323. 

84. Act March 4, 1909 (36 U. 8. 
St. at L. 1075 c 320 9 1 (e)). Costs 
generally see infra 9 486. 

85. Act March 4, 1909 (36 U. 6. 
St. at L. 1075 c 820 9 1 (e)). 

86. Act March 4. 1909 (35 U. S. 
St. ^t L. 1075 c 320 9 1 (e)). 

87. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 8 1 (e)>- Mills, 
Inc. v. Standard Music Roll Co., 223 
Fed. 849 [aff 241 Fed. 360]. 

88. See supra 9 323. 

88. Act March 4, 1909 <S6 U. S. 
St at L. 1075 e 320 9 25 (e)). 

9a Act March 4, 1909 (35 U. 8. 
St. at L. 1075 c 320 9 25 (e)). 
91. See supra 9 323. 
98. See supra {9 841--352. 
See supra 99 353-355. 
See supra 99 357-362. 
96. See supra 9 366. 

96. See supra 9 367. 

97. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 9 25 (e)). 

[a] Statntorj provialona.— "When- 
ever the owner of a musical copy- 
right has used or permitted the use 
of the copyrighted work upon the 
parts of musical instruments serving 
to reproduce mechanically the mu- 
sical work, then in case of infringe- 
ment of such copyright by the un- 
authorized manufacture, use, or sale 
of interchangeable parts, such as 
disks, rolls, bands, or cylinders for 
use in mechanical music-produdng 
machines adapted to reproduce Uie 
copyrighted music, no criminal ac- 
tion ahall be brought, but In a civil 
action an injunction may be granted 
upon such terms as the court may 
impose, and the plaintiff shall be en- 
tiiled to recover in lieu of profits 
and damages a royalty as provided. 
In section one, subsection (e), of this 
Act: Provided also. That whenever 
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tory royalty.^ Whether the effect of this is to eon- 
flne plaintiff to such royalty and to deprive him of 
the right to recover actual damages and profits in 
such cases is not altogether clear. 

[i 376] K. Rules for Practice and Procedure. 
Bules and regulations for practice and procedure in 
actions for the enforcement of the civil remedies 
given by the statute are required to be prescribed 
by the supreme oourt.^ Pursuant to this direction 
the supreme court has adopted a code of rules for 
copyright cases^ which provide, inter alia, that the 
existing equity rules, so far as applicable, shall be 
enforced in proceedings for infringement of copy- 
right.» 

[i 377] L. Nature and Form of Action-- 1. Under 
Act of 1909. By express provisions of the statute 
the proceedings for an injunction, damages, profits, 
and those for seizure of infringing copies, plates, 
molds, matrices, etc., may be united in one action;^ 
and any court given jurisdiction by the act° may 
proceed, in any action, suit, or proceeding instituted 
for violation of any provision of the act to enter 
a judgment or decree enforcing the statutory rem- 
edies.^ Under these provisions composite actions 
may be brought which it is difficult to classify as 
between law and equity.^ But where a proceeding 
seeks to enjoin an infringement, it will be treated 
as an equity suit, although it also seeks damages 
for the infringement,^ particularly where the par- 
ties have adopted and followed, without objection, 
the form of a proceeding in equity.* 

[$ 378] 2. Under Prior Statotefr— s. In General 
Under former statutes the remedy for infringement 



by injunction and accounting was by bill in eqnity.^*^ 
Damages, when an available remedy,^^ were reeoy- 
erable in an action on the case,^^ but not in an 
action of trespass." 

[t 379] b. For Forfeitnrea and Penalties. The 
remedy to enforce the statutory forfeitures and 
penalties long remained in doubt, and the decisions 
were conflicting and uncertain until the supreme 
court finally settled the law just before it was re- 
pealed and the present statute enacted.^^ The for- 
feitures and penalties could not of course be en- 
forced in equitv.^^ It was variously held that 
replevin would," and that it would not,^^ lie to 
enforce the forfeiture, and that a writ of seizure, 
not strictly a writ of replevin, although in the 
nature of it, could be framed and used in aid of 
the court's jurisdiction.^^ It was also held that 
separate actions were necessary to enforce the for- 
feiture and to recover the penalties — ^first an action 
in replevin, or of that nature, to seize and condemn 
the infringing copies, and then an action pf assump- 
sit or debt to recover the penalties for the copies 
previously seized ;^^ and that an action to recover 
the penalties brought before or at the same time 
as the action of replevin was premature and could 
not be maintained.^ It finally became settled that 
a separate action for the penalties could not be 
maintained after judgment of forfeiture in a re- 
plevin action,^ and that the statute contemplated 
only a single action in the nature of replevin in 
which the plates and sheets should be seized and 
forfeited and the penalty recovered.^^ Both in form 



any person, in the absence of a li- 
cense agreement, intends to use a 
copyrighted musical composition 
upon the parts of instruments serv- 
ing to reproduce mechanically the 
musical work, relying uiK)n the com- 
pulsory license provision of this Act, 
he shall serve notice of such inten- 
tion, by registered mail, upon the 
copyright proprietor at his last 
address disclosed by the records of 
the copyright office sending to the 
copyright office a duplicate of such 
notice; and in case oi his failure so 
to do the court may. in its discre- 
tion, in addition to sums hereinabove 
mentioned, award the complainant a 
further sum. not to exceed three 
times the amount provided by sec- 
tion one, subsection (e). by way of 
damages, and not as a penalty, and 
also a temporary injunction until the 
full award is paid." Act March 4, 
1909 (35 U. S. St. at L. 1076 c 320 
S 26 (e)). 

«& Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 8 26 (e)). 

89. See supra | 360. 

1. Act March 4, 1909 (35 U. S. 
St. at L. 1075 c 320 9 25). 

8. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14 p 33 
et sea). And see Tully v. Triangle 
Film (Jorp., 229 Fed. 297. 

3. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 
1. See Equity Rules [198 Fed. v; 
201 Fed. V]. 

[a] ABAlonr to patent oasM.— 
"There is such an analogy between 
actions under the patent laws and 
actions under copyright laws that 
like rules of practice should be ap- 

§lied in both classes of cases.*' 
cribner v. Straus, 180 Fed. 389. 
But see supra 9 265. 

4^ Act March 4, 1909 (86 tJ. S. St. 
at L. 1075 c 320 5 27). 

S. See infra S 381. 

e. Act March 4, 1909 (35 U. S. St. 
at L.. 1076 c 320 9 26). 

7. li. A. Westermann Co. v. Dis- 
patch Printing Co.. 233 Fed. 609, 147 
CCA 417. 



8. Li. a. Westermann Ck>. v. Dis- 
patch Printing Co., 233 Fed. 609, 147 
CCA 417. 

9. L. A. Westermann Co. v. Dis- 
patch Printing Co., 288 Fed. 609, 147 
CCA 417. 

la See supra 99 341-366. 

11. See supra 1) 340, 868. 

la. Atwill V. Ferrett, 2 •F. Cas. 
No. 640, 2 Blatchf. 39; Muddock v. 
Blackwood, [1898] 1 Ch. 58; Newton 
V. Cowe, 4 Bing. 234, IS ECL 482, 
130 Reprint 759; Roworth v. Wilkes, 
1 Campb. 94; Cocks v. Purdy, 5 C. B. 
860, 57 ECL. 860. 186 Reprint 1118; 
Cary v. Longman. 1 East 858, 102 
Reprint 138; Beckfend v. Hood, 7 
T. R. 620. 101 Reprint 1164. 

▲otion oa tlM oasa see Case, Ac- 
tion on 11 C. J. p 1. 

13. Atwill v. Ferrett, 2 F. Cas. 
No. 640, 2 Blatchf. 39. 

Trespaaa see generally Trespass 
[88 Cyc 985]. 

14. Werckmeister v. American To- 
bacco Co., 207 U. S. 375. 28 SCt 124. 
52 L. ed. 254 (decided Dec. 16, 1907). 

16. Werckmeister v. American To- 
bacco CO., 207 U. S. 875, 28 SCt 124, 
52 L. ed. 254; Stevens v. Gladding, 
17 How. (U. S.) 447, 15 L. ed. 156; 
Falk V. Curtis Fub. Co., 102 Fed. 967 
faff 107 Fed. 126. 46 CCA 201]; Trow 
City Directory Co. v. Curtin, 36 Fed. 
829; Chapman v. Ferry, 12 Fed. 693, 
8 Sawy. 191; Stevens v. C^ady, 23 F. 
Cas. No. 18.396. 2 Curt. 200 (where 
Curtis, J., held that the proprietor 
was left, by the act. to his remedy 
at law by trover or replevin). See 
also infra 9 407. 

[a] Act Febmary 16? 1818, oon- 
fanrtaif aaiiitable Jimadlotioa in mat- 
ter of copyright on federal courts, 
did not extend their equitable pow- 
ers so that they could make a decree 
for the penalties imposed by Act 
Febr. 8. 1881 (4 U. S. St. at L. 436), 
for a violation of the act. Stevens 
V. Gladding, 17 How. (U. S.) 447. 16 
L. ed. 155. 

[b] Vnder foxmer SngUali atat- 
TLtea recovery of the pirated conies 
could be had only at law. Deli v. 



Delamotte, 3 Kay & J. 681, 69 Re- 
print 1241 

16. Morrison v. Pettibone, 87 Fed. 
330. 

17. Hills V. Hoover, 142 Fed. 904; 
Gustin V. Record Pub. Co., 127 Fed. 
603; Rinehart v. Smith, 121 Fed. 148 
[foil Falk V. Curtis Pub. Co., 102 
Fed. 967 (afC 107 Fed. 126, 46 CCA 
201)]. 

18. Hills V. Hoover, 220 U. S. 329, 
31 SCt 402, 55 L.. ed. 485. AnnCas 
1912C 562; Richardson v. Bosselman. 
164 Fed. 781: Stern v. Remick. 164 
Fed. 781 [writ of error dism 215 U. 
S. 586, 30 SCt 404, 64 L. ed. 338]. ^ 

18. Falk v. Curtis Pub. Co.. 107 
Fed. 126, 46 CCA 201 [aft 102 Fed. 
9671. 

80. Falk v. Curtis Pub. Co., 107 
Fed. 126, 46 CCA 201 [aft 102 Fed. 
9671 

21. American Lith. Co. v. Werck- 
meister, 221 U. S. 608, 31 SCt 676, 

55 L. ed. 872; Hills v. Hoover, 220 
U. S. 329. 31 SCt 402, 55 L. ed. 486, 
AnnCasl912C 662; Werckmeister v. 
American Tobacco Co.. 207 U. S. 376, 
28 SCt 124, 52 L. ed. 254 [aff 144 Fed. 
1023, 74 CCA 682]. ^ ^ 

ia] Beplevin. not proaacuted to 
.gxneiit.^ — ^An action for penalties 
would not lie after replevin brougnt 
for infringing articles and after de- 
livery under such writ of articles 
to plaintiff, although suit was not 
prosecuted to Judgment. Hills y. 
Hoover, 220 U. S. 329, 31 SCt 402, 

56 L. ed. 485, AnnCa8l912C 662. 
88. American Lith. Co. v. Werck- 
meister. 221 U. S. 608, 31 set 676. 
65 L. ed. 878; Hills v. Hoover, 220 
U. S. 329, 31 SCt 402, 65 L. ^ed. 485, 
AnnCasl912C 562; Werckmeister ▼• 
American Tobacco Co., 207 U. S. 5'»f 
28 SCt 124, 52 L. ed, 264 [aff }** 
Fed. 1023, 74 CCA 682] (reviewing 
cases); Bolles v. Outing Co., if* 
U. S. 262. 20 SCt 94. 44 L. «J 
156; Stern v. Remick, l^i^J^^' 
781 [writ of error dism 216 y; 
S. 685, 30 SCt 404, 54 L. ed. 3381. 
American Tobacco Co. v.^wercj- 
meister, 146 Fed. 376, 76 CCA 647 



For Uter cases, deTelopment* and Qhaafes \n the law see cumulative Annotations, same title, page and note number. 
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and substanee the action is a civil action.** 

[i 380] M. OonditionB Precedent. No action or 
proceeding can be maintained for infringement of 
copyright in any work until the provisions of the 
statute with respect to the deposit of copies and 
registration of the work have been complied with;^ 
such registration and deposit of copies is a condi- 



tion precedent to any right of action for infringe- 
ment.*° This requirement is jurisdictionaL*^ A suit 
in equity for an injunction is an action or proceed- 
ing within the prohibition of the statute.*^ Deposit 
of the two copies in the mail, addressed to the 
register of copyrights at Washington, D. C, is a 
sufficient compliance to support an action.** For- 



1 



[aff 138 Fed. 162, and aff 207 U. S. 
284, 28 set 72, 62 L. ed. 208, 12 
AnnCas 6951; Heseman v. Springer, 
110 Fed. 374, 49 CCA 86 [aff 189 U. 
S. 505, 23 set 849, 47 L.. ed. 921] 
(not an action of replevin, but an 
action on the statute); Bolles v. 
OuUner Co., 77 Fed. 966, 23 CCA 594. 
46 L.RA 712 [aff 175 U. S. 362. 20 
set 94. 44 L. ed. 156 (aff 89 Fed. 
1014 mem, 32 CCA 604 mem)]. 

"The cases of American Tobacco 
Co. V. Werckmeister, 207 U. S. 284, 
28 set 72. 62 L. ed. 208. 12 AnnCas 
595, and VTerckmeister ▼. American 
Tobacco Co., 207 U. S. 876. 28 SCt 
124, 52 L. ed. 264. related to the same 
copyrigrhted painting that is Involved 
here. In the first case there was a 
recovery in an action in the nature 
of replevin of 1196 sheets containing 
copies. The second action was 
brought to recover the money pen- 
alties for the sheets seised in the 
former action. The question was 
whether there could be two actions 
against the same party; one for the 
seizure of the sheets forfeited and 
another for the penalties, and it 
was held 'that the statute contem- 
plated but a single action in which 
the defendant should be brought into 
court, the plates and sheets seised 
and adjudicated to the owner of the 
copyright, and the penalty, provided 
for by the statute, recovered.' See 
Hflls V. Hoover, 220 U. S. 329. 81 
SCt 403. 65 L. ed. 486, AnnCasl912C 
562. These decisions did not Involve 
the determination that an action 
could not be brought to enforce the 
forfeiture prescribed by the statute 
in a case of the sale of copies of a 
copyrighted painting where there was 
no finding in possession, and hence 
no proceeding to forfeit copies so 
found. Here, there is no attempt to 
recover in a second action penalties 
which should have been embraced in 
a former action; and the recovery is 
based simply upon the forfeiture in- 
curred by sales of the prohibited 
copies.'* American Lith. Co. v. 
Werckmeister, 221 U. S. 603, 007, 81 
SCt 676. 55 L. ed. 873. 

[a] "Fovnd In lii« PowMMtoa." — 
(1) In Thornton v. Schreiber, 124 
U. S. 612, 8 SCt 618. 31 U ed. 577. 
it was contended that the words 
"found in his possession" are to be 
construed as referring to the finding 
of the Jury: that the expression 
means simply that, where the sheets 
are ascertained by the finding of the 
jury to have been at any time in the 
possession of the person who com- 
mitted the wrongful act, such per- 
son shall forfeit one dollar for each 
sheet so ascertained to have been in 
his possession. Miller, J., said: "We, 
however, think that the word 'found' 
means that there must be a time be- 
fore the cause of action accrues 
at which they are found in the pos- 
session of the defendant." (2) In 
Falk V. Curtis Pub. Co., 107 Fed. 126, 
128, 46 CCA 201, this holding was 
construed to mean that, before the 
action for the penalty would He. 
there must be a finding of articles in 
the possession of defendant by means 
of a proceeding instituted for the 
express purpose of seizure, and that 
consequently an action of assumpsit, 
brought prior to the seizure as an 
Independent proceeding, was prema- 
ture and could not be maintained. 
(8) But in Bolles v. Outing Co., 77 
Fed. 966. 23 CCA 594, 46 LRA 712, 
the case of Thornton v. Schreiber, 
supra, was held to mean only that 
the infringing articles must be found 
in the possession of defendant be- 
fore the penalty could be imposed, 
hnd that the section contemplated a 
Bingle suit to enforce both remedies 



— the money recovery and the for- 
feiture of the offending sheets, etc. 
(4) On appeal this was affirmed by 
the supreme court, 176 U. S. 262. 20 
SCt 94. (5) In the later cases of 
American 'Tobacco Co. v. Werck- 
meister, 207 U. S. 284, 28 SCt 72. 52 
L. ed. 208. 12 AnnCas 695, and 
Werckmeister v. American Tobacco 
Co., 207 U. S. 375, 28 SCt 124, 52 L. 
ed. 254. it was held that the stat- 
ute contemplated but a single ac- 
tion in which the offender should be 
brought into court, the plates and 
sheets seised and adjudicated to the 
owner of the copyright, and the 
penalty provided for by the statute 
recovered, and that only a single 
action was within the scope of the 
sUtute. (6) In Hills v. Hoover, 220 
U. S. 329, 81 SCt 402. 65 L. ed. 486, 
AnnCasl912C 562. the foregoing cases 
were reviewed, and it was held that 
the federal court may so frame its 
process and writs as to give full 
relief in one action notwithstanding 
the Practice Conformity Act (Rev. 
St. I 914) and the fact that the local 
state practice affords no form of ac- 
tion in which this double remedy 
m^ be enforced. 

Ua, Journal Pub. Co. v. Drake. 199 
Fed. 672, 118 CCA 46; McDonald v. 
Hearst. 96 Fed. 666. 

84. Act March 4, 1909 (36 U. S. St. 
at L. 1076 c 320 9 12); New York 
Times Co. v. Sun Printing, etc., 
Assoc. 204 Fed. 586. 123 CCA 64: 
New York Times Co. v. Star Co.. 195 
Fed. 110. See Tuck v. Prlester, 19 
Q. B. D. 629 (where a similar provi- 
sion in the English Fine Arts Copy- 
right Act is elaborately considered 
and construed). See also supra 9 174. 

[a] "Xalntalnsd" ooiurtni6d^"A 
distinction is also sought to be drawn 
between 'maintained' and "begTin'; 
the contention being that a suit may 
be begun before the copies are de- 
posited in the mail. In other words, 
an action may be commenced which 
cannot be maintained. Not only so. 
but an injunction may issue re- 
straining the defendant from pub- 
lishing alleged infringing matter, in 
an action which cannot be main- 
tained. We are unable to assent to 
this construction. That the prohibi- 
tion against maintaining a suit In- 
cludes the commencement thereof was 
decided in Neuchatel Asphalte Co. 
V. New York. 156 N. Y. 873, 49 
NE 1043; Thompson v. Hubbard, 
131 U. S. 123, 9 SCt 710, 33 L. 
ed. 76; Mahar v. Harrington Park 
Villa Sites, 204 N. Y. 231, 97 NE 
587. 38 LRANS 210; David Lup- 
ton*s Sons v. Auto Club of America, 
225 V. S. 489, 32 SCt 711. 66 L. ed. 
1177, AnnCasl914A 699. Even if it 
be assumed that such an action may 
be commenced, the moment it is ex- 
amined, it is found that it cannot be 
maintained. That is, it cannot be 
sustained, preserved or kept in being, 
no injunction can be granted, no 
judgment for the plaintiff can be 
entered therein. No matter what 
meaning may be given to the word 
•maintained' the statute clearly pro- 
hibits the complainant from procur- 
ing any relief in the action. The 
Questions involved are carefully dis- 
cussed by Judge Lacome in New 
York Times Co. v. Star Co., 196 Fed. 
110, and we agree with what is there 
said as to the proper interpretation 
of section 36 of the act in connection 
with section 12." New York Times 
Co. V. Sun Printing, etc.. Assoc, 204 
Fed. 686, 587, 123 CCA 54. 

25. New York Times Co. v. Sun 
Printing, etc., Assoc. 204 Fed. 686, 
123 CCA 64* New York Times Co. v. 
Star Co., 19$ Fed. 110. See also su- 



pra 9 174. 

[a] "Ho hardship to the owner of 
copyright results from the construc- 
tion here followed. At the time the 
person entitled to copyright publishes 
his work with the notice required, 
presumably he has copies of it in his 
possession and could at once deposit 
in the mail the two copies reaulred. 
addressed as the statute prescribes. 
That act on his part would seem to 
be a compliance with section 12, suflA- 
cient to entitle him to maintain his 
action or proceeding. But, until he 
does this, the prohibition of that sec- 
tion is imperative." New York Times 
Co. V. Star Co., 196 Fed. 110, 112. 

Jb] Wlisrs registration is wrong' 
folly refused by the copyright office, 
all statutory requirements having 
been performed by the claimant, he 
may maintain an action for infringe- 
ment. White-Smith Music Pub. Co. 
V. Goff, 187 Fed. 247, 109 CCA 187. 

90. New York Times Oo. v. Star 
Co., 195 Fed. 110, 112. 

"The subject of statutory copyright 
being one wholly within the powers 
of Congress, it had full power to re- 
strict In any way it chose the main- 
taining of such actions or proceed- 
ings in the courts as are concerned 
with the subject of Infringement of 
the rights secured by sucn statute. 
A prohibition so broad as this goes 
to the jurisdiction of the courts to 
entertain such action or proceedings, 
and if the prohibition were operative 
when the injunction was served, the 
latter would be void, because made 
in an action which could not be main- 
tained, and of which, therefore, the 
court could not have jurisdiction." 
New York Times Co. v. Star Co., 
supra. 

{a] B-iile applied^— A temporary 
injunction, or a restraining order 
contained in an order to show cause, 
granted before deposit of the re- 
quired copies in the mails is void, 
and its violation cannot be punished 
as a contempt. New York Times Co. 
v. Star Co.. 195 Fed. 110. 

87. Thompson v. Hubbard, 131 U. 
S. 123. 9 SCt 710. 33 L. ed. 76; New 
York Times Co. v. Sun Printing, etc., 
Assoc, 204 Fed. 686, 587, 123 CCA 
54; New York Times Co. v. Star Co., 
196 Fed. 110; Social Register Assoc. 
V. Murphy, 128 Fed. 116. 

"It is contended that as soon as 
the copyright was secured and be- 
fore the copies were mailed, as re- 
quired by law, the complainant ac- 
quired a right which was entitled to 
the protection of a court of equity. 
Such a construction wholly ignores 
the provision for mailing. It may 
never be complied with, and still, if 
the complainant's contention be cor- 
rect, an equity suit may be com- 
menced, an injunction issued and an 
accounting had. How can a court of 
equity protect an inchoate or incom- 
plete right by a suit which the law 
says cannot be maintained? We are 
unable to assent to the proposition 
that this is not an action for in- 
fringement of a copyright, but rather, 
as complainant contends, 'a suit in 
equity by a party aggrieved, for an 
injunction to prevent and restrain the 
violation of tne complainant's copy- 
right secured by the copyright law.' 
But this statement of the action is 
merely a change in nomenclature. 
There can be no doubt as to the char- 
acter of the action. As before 
stated, not one of the criteria which 
determine an action for infringement 
is omitted." New York Times Co. v. 
Sun Printing, etc., Assoc, supra. 

98. New York Times Co, v. Star 
Co., 196 Fed. 110, 
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merly, in England, registration at Stationers' Hall 
was likewise a condition precedent to the mainte- 
nance of an action for infringement,^ but this re- 
quirement has been abolished.^ The necessity of 
inserting a notice of copyright on published copies 
has been considered in another place.^^ A demand 
and refusal were not conditions precedent to main- 
tenance of an action to enforce forfeitures and to 
recover penalties under the prior law.^^ 

[M81] N. Jurisdiction^— 1. Federal Courts. The 
federal district courts have original jurisdiction of 
all suits at law or in equity arising under the copy- 



right laws." The jurisdiction of the federal courtB 
in cases arising under the copyright laws is exclu- 
sive; the state courts have no jurisdiction of such 
cases.^*^ But except in cases where the jurisdietioii is 
supported by the requisite diverse citizenship of the 
parties,^ the jurisdiction of the federal courts is 
dependent on the existence of a controversy arising 
under the federal law; if there is no such contro- 
versy the federal court has no jurisdiction.'^ An 
action or suit to enforce any right secured by the 
copyright laws is within the jurisdiction of the fed- 
eral courts,^ such as an action to recover the dam- 



See supra f 225 et seQ. 

30. See supra 5 220. 

31. See supra 9S 194-197; 212-219. 
82. Hesreman v. Springer, 110 Fed. 

874. 49 CCA 86 [aff 189 U. S. 505. 23 
set 49. 47 L. ed. 921]. 

33. JnrlsOlctlon to enf oroe Injtuio- 
tlons see supra I 352. 

34. Judicial Code (36 U. S. St. at 
Li. 1100 c 281 9 24 par 7); Harper v. 
Klaw. 232 Fed. 609; Photo-Drama 
Motion Picture Co. v. Social Uplift 
Film Corp.. 220 Fed. 448. 137 CCA 
42; Wooster v. Crane. 147 Fed. 516, 
77 CCA 211; Lederer v. Rankin, 90 
Fed. 449. 

35. Harms v. Stem, 229 Fed. 42, 
49, 145 CCA 2 [dt Cyc]; Dixon v. 
Corinne Runkel Stock Co.. 214 Fed. 
418; Photo Drama Motion Picture Co. 
V. Social Uplift Film Corp.. 218 Fed. 
874 [aff 220 Fed. 448, 137 CCA 421; 
Stern v. Remlck. 164 Fed. 781 [writ 
of error dlsm 215 U. S. 685. 80 SCt 
404, 64 L. ed. 838]; Lederer v. Rankin, 
90 Fed. 449; Hoyt v. Bates, 81 Fed. 
641: Taft v. Stephens Lith., etc.. Co.. 
87 Fed. 726; Boudcault v. Hart, 3 
F. Caa. No. 1,692. 18 Blatchf. 47; 
Jollle V. Jaques, 18 F. Cas. No. 
7,487, 1 Blatchf. 618; Pierpont v. 
Fowle. 19 F. Caa No. 11,152. 2 Woodb. 
& M. 28; Jewelers' Mercantile Agrency 
V. Jewelers' Weekly Pub. Co., 155 
N. Y. 241 49 NE 872. 63 AmSR 666. 
41 LRA 846 [rev 84 Hun 12. 32 
NTS 41]: Dudley v. May hew, 8 N. Y. 
9; O'Neih ▼. General Film Co., 171 
App. Div. 854, 167 NYS 1028 [mod 
162 NYS 599]; Outcault v. Lamar, 
13« App. Div. 110, 119 NYS 980; Pot- 
ter V. Mcpherson. 21 Hun (N. Y.) 
659; Stem v. Carl Laemmle Music 
Co., 74 Misc. 262. 133 NYS 1082 [aff 
155 App. Div. 896 mem, 139 NYS 
1146 mem]; Bobbs-Merrlll Co. v. Uni- 
versal Film Mfg:. Co., 160 NYS 87. 

[a] In fletermliiliig' wbather aa 
aotioA arises imdeir tlie coprright 
laws (1) and is therefore within the 
exclusive Jurisdiction of the federal 
courts, or whether it is an action 
based on plaintiff's common-law 
rights in an unpublished manuscript, 
and therefore within the Jurisdiction 
of a state court, the court's examina- 
tion is limited to the allegations of 
the complaint. Stern v. Carl LAem- 
mle Music Co.. 74 Misc. 262, 133 
NYS 1082 [aff 156 App. Div. 895 mem, 
189 NYS 1146 mem] (where the 
answer alleged that defendant had 
published and copyrighted a song as 

Sroprletor, but it was nevertheless 
eld that the action did not arise un- 
d«r the copyright laws). (2) Where 
a complaint is based on an alleged 
common-law property right as au- 
thor, and the answer alleges copy- 
right by defendant as proprietor, a 
dismissal of the complaint on the 

Sound that plaintiff had no common- 
w property is not an adjudication 
as to the validity of the copyright. 
Stern v. Carl Laemmle Music Co., 
supra. (3) But a decision for plain- 
tiff in such a case denies a federal 
right specially set up, so as to sup- 
port an appeal to the United States 
supreme court. Ferris v. Frohman, 
223 U. S. 424, 82 SCt 263. 56 L. ed. 
492. (4) "The question as to whether 
the State court has Jurisdiction de- 
pends upon the allegations of the 
complaint, and unless it appears 



therefrom that the plaintiff seeks to 
enforce a right based upon the copy- 
right laws of the United States, the 
Federal court would have no Jurisdic- 
tion of the case in the absence of a 
diversity of citizenship, and the 
State courts would have exclusive 
Jurisdiction, even though the answer 
presents a defense based upon the 
copyright laws." Outcault v. Lamar, 
135 App. Div. 110, 112, 119 NYS 930 
[foil Stern v. Carl Laemmle Music 
Co.. supra]. (6) "The Jurisdiction of 
this court is beyond question, being 
dependent only upon the allegations 
In the bill that the plaintiff is the 
owner of a statuory copyright and 
that that copyright has been In- 
fringed." Photo Drama Motion Pic- 
ture Co. V. Social Uplift Film Corp., 
213 Fed. 374. 375 [aff 220 Fed. 448. 
137 CCA 42]. (6) The analogy of the 
removal causes is applicable. Stem 
V. Carl Laemmle Music Co., 74 Misc. 
262. 138 NYS 1082 [aff 156 App. Div. 
895 mem, 139 NYS 1146 mem]. 

36. Little V. Hall, 18 How. (U. S.) 
165. 16 L. ed. 328; Royal Sales Co. v. 
Gaynor. 164 Fed. 207; Scrlbner v. 
Straus, 147 Fed. 28. 78 CCA 122 [aff 
139 Fed. 193. and aff 210 U. S. 352, 28 
SCt 735. 62 L. ed. 1094]: Scrlbner v. 
Straus, 130 Fed. 389; Silver v. Holt, 
84 Fed. 809. See generally Courts 
[11 Cyc 866]. 

37. Scrlbner v. Straus. 210 U. S. 
852, 28 SCt 786, 62 L. ed. 1094 [aff 
147 Fed. 28, 78 CCA 122 (aff 139 Fed. 
193)]; Little v. Hall. 18 How. (U. 
S.) 165. 15 L. ed. 328; Harper v. 
Klaw, 232 Fed. 609; Harms v. Stern, 
229 Fed. 42, 49, 145 CCA 2 [clt Cyc]; 
New Fiction Pub. Co. v. Star Co., 
220 Fed. 994; Photo-Drama Motion 
Picture Co. v. Social Uplift Film 
Corp.. 220 Fed. 448, 137 CCA 42 [aff 
213 Fed. 874]; Royal Sales Co. v. 
Gaynor, 164 Fed. 207; Wooster v. 
Crane. 147 Fed. 516, 77 CCA 211; 
Scrlbner v. Straus, 130 Fed. 389; 
Maloney v. Foote, 101 Fed. 264: Lar- 
rowe-Loisette v. O'Loughlln, 88 Fed. 
896; Silver v. Holt. 84 Fed. 809; 
Hoyt V. Bates, 81 Fed. 641; Corbett 
V. Purdy, 80 Fed. 901; Ladd v. Ox- 
nard, 75 Fed. 703; Daly v. Brady, 69 
Fed. 285. 

[a] Oo n tr o vwr s ies under copy* 
rlgbt law^— Q) Where an associa- 
tion of publishers of copyrighted 
books printed notices therein that 
the books were sold on condition 
that prices be maintained as pro- 
vided by the regulations of the 
American Publishers' Association, 
but there was no statement in the 
notice or blanks used in the sale of 
the books of any claim of right un- 
der the copyright law, the question 
of the liability of a purchaser of 
such books for failure to maintain 
prices by reason of such notice was 
not one of infringement of copy- 
right, but as to whether the publish- 
ers were entitled to relief in equity 
by virtue of their common-law 
rights, independent of their statu- 
tory copyright. Scrlbner v. Straus, 
147 Fed. 28, 78 CCA 122 [aff 189 Fed. 
193, and aff 210 U. S. 352, 28 SCt 735, 
62 L. ed. 1094]. (2) "A suit, the 
primary and controlling purpose of 
which is to enforce a rignt secured 
by the copyright laws which is being 
infringed by the defendants, is a 



suit under those laws, and within 
the Jurisdiction of the federal Cir- 
cuit Courts, although it incidentally 
draws in question the validity. In- 
terpretation, and effect of a contract 
through which the complainant de- 
rives title." Wooster v. Crane, 147 
Fed. 616, 616, 77 CCA 211. (I) 
Whether the owners of the copyright 
in a book can have relief in a court 
of equity by virtue of their rlghta, 
Independent of statutory copyright, 
in view of an alleged conditional 
sale, is a question which the federal 
courts cannot consider in a suit to 
restrain the sale of the book at re- 
tail at less than the fixed price, in 
which suit there is no claim of 
damages in the sum of two thousand 
dollars and no diversity of citizen- 
ship. Scrlbner v. Straus. 210 U. S. 
362. 28 SCt 785. 62 L. ed. 1094. (4) 
A suit which, although charging in- 
fringement and praying an injunc- 
tion and account. Is in reality merely 
a suit to enforce a contract between 
an author and a publisher is not a 
case arising under the copyright 
laws, so as to be within the jurla- 
dictlon of the federal courts. Silver 
V. Holt. 84 Fed. 809. 

[b ] Gopyrigbt i&VAliO. — ( 1 ) Where 
the Jurisdiction of a federal court 
in a suit depends entirely on the al- 
leged infringement of a copyright, 
and the thing so alleged to be in- 
fringed is not within the copyright 
laws, no estoppel on the part of de- 
fendant to deny such fact can con- 
fer Jurisdiction. Royal Sales Co. v. 
Gaynor, 164 Fed. 207. (2) After a 
federal court has determined in an 
action for infringement that a copy- 
right is invalid, it has no Jurlsdio- 
tlon, as between parties who are 
citizens of the same state, to grant 
relief on other grounds. Larrowe- 
Lolsette V. O'Loughlln, 88 Fed. 896. 
(3) Where the parties are residents 
of the same state, and plaintiff falls 
to make out his title to the copy- 
right, the court has no Jurisdiction 
to restrain the use of the title of the 
work on principles relating to the 
good will of trades and the law of 
unfair competition. Jollle v. Jaques, 
13 F. Cas. No. 7,437, 1 Blatchf. 618. 

88. Harper v. Klaw, 232 Fed. 609; 
Wooster v. Crane, 147 Fed. 615, 77 
CCA 211- Falk v. Curtis Pub. Co., 
100 Fed. 77 (holding that the former 
circuit, as distinguished from dis- 
trict, court had Jurisdiction of action 
for penalties). 

ra] Aicense eontraot pleaded m 
dexense^ — ^A suit by the owner of the 
copyright of a play to enjoin licen- 
sees from producing it as a photo- 
play, which right they claim under 
their license contract, is one for in- 
fringement of copyright, of which a 
federal court has Jurisdiction, re- 
gardless of the citizenship of the 
parties. Harper v. Klaw, 232 Tea. 
609, 611 (where the court said: 
"Plaintiffs do not rest upon the 
contract, nor bring their action to 
enforce the contrkct; they seek to 
restrain the commission of a tort, 
and leave the defendants to come m 
and prove, if they can, that the ac- 
tion complained of is not a tort, oe- 
cause it is Justified by a contract 
To be sure, plaintiffs do In their bill 
anticipate this defense; but that is 
a matter of no moment*'). 
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a^es preflcribed by the statutey"* or to recover statu- 
tory penalties and forfeitures.^ 

Particular courts. All actions, suits, or pro- 
ceedings arising under the copyright laws of the 
United States are within the original jurisdiction of 
the district courts of the United States (formerly 
circuit courts), the district court of any territory, 
the supreme court of the District of Columbia, the 
district courts of Alaska, Hawaii, and Porto Rico, 
and the courts of first instance of the Philippine 
Islands.^ 

[% 382] 2. State Oourts.^ The state courts have 
no jurisdiction of casea under the copyright law/' 
But the mere fact that a copyright is involved, or 
is the subject matter of the litigation, will not de- 
prive a state court of jurisdiction.^ Thus, where no 
question of copyright is involved, a state court has 
jurisdiction of an action to determine the rights 
oi parties to an agreement for the use of copy- 
rights matter.^ So a state court has jurisdiction 
of an action to restrain a combination to control 
the price of copyrighted books, although the issue 
may require the court to construe the rights of the 



parties under the copyright law.^ Where the com- 
plaint asserts no rights under the copyright laws, 
an answer pleading a defense based on the copy- 
right laws does not oust the state court of juris- 
diction.*^ 

[$ 383] 0. Venue. Prior to the Copyright Act of 
1909, there were no speeial provisions as to the 
venue of copyright suits, and accordingly the venue 
of such suits was governed by the general pro- 
visions of the judiciary acts, under which suits aris- 
ing under the patent and copyright laws could be 
brought, either in the district of which defendant 
was an inhabitant, or in any district in which he 
was found.*^ The provisions in the act of 1887 
that no suit should be brought in any district other 
than that of which defendant was an inhabitant 
(except where jurisdiction was based on diverse 
citizenship) had no application to suits arising 
under the patent and copyright laws, which con- 
tinued to be properly brought in any district in 
which defendant could be found and served with 
process.** The act of 1907 relating to liability and 
injunctions for public performance of dramatic and 



89. Daly v. Brady, 69 Fed. 286 
(dramatic performance). 

40. Brady v. Daly, 176 U. S. 148, 
20 set 62. 44 L. ed. 109 [all 88 Fed. 
1007, 28 CCA 268]; Falk v. Curtis 
Pub. Co.. 100 Fed. 77; Taft v. Stephens 
Llth.. etc., Co., 37 Fed. 726. 

41. Act March 4. 1909 (35 U. S. 
St at L. 1075 c 320 § 84). 

4IL OoBuaoii-law oams gt&erally 
see supra 9 68. 

48. See supra 9 881. 

44. Hoyt V. Bates. 81 Fed. 641; 
Bird V. Thanhouser. 160 111. A. 653: 
Holt V. Silver. 169 Mass. 485. 48 NE 
837: Stern v. Carl Laemmle Music 
Co.. 74 Misc. 262, 188 NYS 1082 [aff 
166 App. Dlv. 895 mem. 139 I^S 
1146 memi; Bobbs-Merrlll Co. v. 
Universal Film Mfg. Co.. 160 NYS 
17: Widmer v. Greene, 56 HowPr 
(N. Y.) 91. 

A a] Vitto oontroT«rte4U— (1) A 
filed in the state court allegred 
that complainant was the author of 
a certain song:; that the song and 
accompanying music were his prop- 
erty; and that defendants without 
his knowledge procured a copyright 
thereon. The bill prayed that de- 
fendants be ordered to assign the 
copyright to complainant, *%y in- 
strument of assignment such as is 
provided for by the statute of the 
United States," and also prayed an 
injunction to restrain defendants 
from interfering with his right to 
the use of the song. This was not a 
suit arising under the copyright 
laws of the United States, so as to 
be within the Jurisdiction of the 
federal courts and removable, but 
one merely involving the title to the 
copyright. Hoyt v. Bates, 81 Fed. 
641, 444 (where the court said: 
"It is alleged in the bill that the 
complainant composed a certain 
song, which was copyrightable, and 
that the song and the music accom- 
panying it 'became and are' his prop- 
erty. There is nothing which con- 
tains any admission that the com- 
plainant ever parted with the pre- 
sumptive title which these allega- 
tions are sufficient to vest in him. 
The bill further alleges that the re- 
spondents, without tne complain- 
ant's knowledge, obtained a copy- 
right for the song in their own 
names, and that they have no right 
of ownership in it . . . The bill 
assumes that the copyright is valid, 
and it alleges no Infringement, nor 
anything whioh can raise any ques- 
tion as to its scope or legality. On 
this statement of the pleadings, the 
only is0ue presented by the bill is 
one of title, depending on the rules 
of the common law. ... It has 
so long been settled that a suit of 
that character is not within the 



class of removable causes"). (2) 
"In the present case, as In Hoyt v. 
Bates. 81 Fed. 641. the question is 
one of title depending on the rules 
of common law. Did plaintiffs or 
defendant have the common law 
property in this song at the time 
when defendant applied for a copy- 
right? That is the underlying ques- 
tion in this controversy. If title 
was in plaintiffs, then ft was not in 
defendant. If it was not in defend- 
ant when he applied for a copyright, 
then the Federal court has no juris- 
diction of the case, because defend- 
ant obtained nothing by his applica- 
tion for a copyright. Little v. Ball, 
18 How. (U. S.) 165, 15 L. ed. 828. 
If the Federal court has no Juris- 
diction, then there must be Jurisdic- 
tion in this court; otherwise no 
court has jurisdiction. If, on the 
other hand, plaintiffs had no com- 
mon law property in the song, then 
the complaint must be dismissed be- 
cause of plaintiffs' inability to make 
out a cause of action. In such a 
case dismissal of the complaint will 
be accomplished without adjudica^ 
tion as to validity of the copyright." 
Stern v. Carl Laemmle Music Co.. 74 
Misc. 262, 265, 183 NYS 1082 [aff 156 
App. Dlv. 895 mem. 189 NYS 1146 
mem]. 

40^ Little V. Hall. 18 How. (U. 
S.) 166. 15 L. ed. 828; Silver v. Holt, 
84 Fed. 809: Bobbs-Merrlll CTo. v. 
Universal Film Mfg. Co.. 160 NYS 
37; Widmer v. Qreene. 66 HowPr 
(N. Y.) 91 (where the state court 
took Jurisdiction of a controversy to 
determine the rights of the parties 
to an agreement to have and perform 
a copyrighted play). See also Mid- 
dlebrook v. Broadbent, 47 N. Y. 443, 
7 AmR 467; Burrall v. Jewett, 2 
Paige (N. Y.) 184 (in each of which 
cases the state court took Jurisdic- 
tion of a controversy arising out of 
a contract concerning patent rights). 

[a] Xicenae oommtoUkp— Where 
plaintiff has undertaken to declare a 
contract for a license to make photo- 
plays from its books at an end for 
failure to produce the photoplays 
within the time limit contained in 
the agreement, its rights have not 
ceased to be contractual, nor are 
they based on the Federal Copyright 
Act of March 4, 1909 (35 U. S. St. at 
Li. 1075 c 820), and a state court of 
equity will have jurisdiclon to de- 
clare the agreement termmated. 
Bobbs-Merrlll Co v. Universal Film 
Mfg. Co., 160 NYS 37. 

46. Straus v. American Publish- 
ers' Assoc, 45 Misc. 251. 02 NYS 153 
[aff 108 App. Dlv. 277, 92 NYS 1052]. 

47. Hoyt V. Bates, 81 Fed. 641; 
Outcault V. Lamar, 186 App. Div. 
110, 119 NYS 930; Stern v. Carl I 



Laemmle Music Co.. 74 Misa 262. 
IBS NYS 1082 [aff 166 App. Div. 895 
mem. 139 NYS 1146 mem]. 

[a] The supreme oovrt bMi jurl*. 
dietioa to T v wUrw on appeal the Judg- 
ment of a state court enjoining per- 
formance of a copyrighted drama, on 
the ground that such copyrighted 
drama was a piracy on plaintiff's 
common-law rights in an unpub- 
lished drama as the decision denies 
a federal right. Ferris v. Frohman, 
228 U. S. 424. 82 SCt 263. 66 L. ed. 
492. 

48L Wagner v. Wilson. 225 Fed. 
912; Lederer v. Ferris, 149 Fed. 260 
(a copyright case decided in 1906, 
where Holt. J., reviewed the legisla- 
tion and decisions affecting this 
rule). 

4a. In re Keaabey. etc.. Co.. 160 
U. S. 221. 16 SCt 278. 40 L. ed. 402 
(a trade-mark case); In re Hohorst. 
150 U. S. 658. 14 SCt 221. 37 L. ed. 
1211 (a patent case); Lederer v. 
Ferris, 149 Fed. 260 (a copyright 
case); Bowers v. Atlantic, etc.. R. 
Co., 104 Fed. 887 (a patent case, 
where Coxe. J., reviewed the legis- 
lation and decisions on this subject) ; 
Spears v. Flynn. 108 Fed. 6; I/Oderer 
V. Rankin. 90 Fed. 449. (Contra . 
Fraser v. Barrie. 106 Fed. 787 [dis 
appr Lederer v. Ferris. 149 Fed. 250, 
261] (where, after correctly holding 
that the act of 1897 had no applica- 
tion to the original venue, ft was 
inadvertently held that a defendant 
could be sued only in the district of 
his residence, and not in any district 
In which he might be found). 

"Accordingly any district where 
the defendant happened to be served, 
no matter how distant from his 
home or the place of infringement, 
was a proper one in which to begin 
the action. . . . There was not a 
foot of ground within the limits of 
the United States where an infringer 
was safe from process." Bowers v. 
Atlantic etc, R. Co.. 104 Fed. 887, 
890 (per Coxc J.> in a patent case). 

[a] Beason for mle. — "Under this 
provision [i. e., the Judiciary Act of 
1789] suits arising under the copy- 
right laws, like all other suits, could 
be brought in any district in which 
the defendant could be personally 
served. . . . The act of 1887, 
however, and the act of 1875. of 
which it is an amendment, only re- 
late to suits of which the courts of 
the United States have original 
cognizance concurrent with the 
courts of the several states. It 
therefore did not apply to or repeal 
the existing provisions of the law 
in reference to the service of proc- 
ess in suits of which the United 
States courts have exclusive Juris- 
diction. . . . There has never 
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musical compositions made no provision for the 
manner in which jurisdiction should be originally 
obtained, and did not in any .way affect the ques- 
tion of venue.^ The Copyright Act of 1909 pro- 
vides: '^That civil actions, suits, or proceedings 
arising under this Act may be instituted in the dis- 
trict of which the defendant or his agent is an 
inhabitant, or in which he may be found. ' ' ^^ Obvi- 
ously, this leaves much to interpretation, but it is 
believed that the effect of it is to authorize copy- 
right suits to be brought in the district of which 
either defendant or his agent is an inhabitant, or in 
the district where either of them can be found and 
served.^^ The kind or class of agent contemplated 
by the statute is not specified, and while the act 
probably does not mean every kind of agent, no 
matter how trivial or limited his powers, doubtless 
it includes at least one who is agent in the very 
transaction complained of, as one who assists in 
or commits infringing acts. The apparent purpose 
of the statute is to permit suits to be brought in 



any district where acts of infringement are being 
committed." 

[$ 384] P. Process and Writs. In equity suits, 
the process of subpcana is the proper form of mesne 
process to require defendant to appear and answer 
the bill in the first instance.^^ Writs of attachment, 
of sequestration, or of assistance may be issued 
if required.*^ In actions at law, the ordinary form 
of process, whether called a summons, a citation, 
or other name, is used.°^ The federal courts have 
power to frame and issue new writs not specifically 
provided for by statute which may be necessary to 
the exercise of a jurisdiction conferred by law. and 
agreeable to the usages and principles of law,^ and 
this power has been exercised in framing writs of 
seizure in aid of the jurisdiction to eiSorce for- 
feitures and penalties under the copyright law.^ 
Service on an agent is sufficient, under the act of 
1909.^ Service must be made on either the prin- 
cipal or his agent, in the district where the suit is 
brought,®^ and service made in another district will 



been any act changing the rule In 
copyright cases. ... I think, 
therefore, that, in suits arising un- 
der the copyright law, the method of 
service provided by the Judiciary act 
is still in force, and in my opinion 
such a suit mliy be brought in any 
district in which the defendant can 
be found and served with process." 
Lederer v. Ferris, 149 Fed. 250. 251 
(per Holt, J., speaking in 1906). 

60. Fraser v. Barrie. 105 Fed. 787 
[air 116 Fed. 285. 58 CCA 563. and 
expl and appr on point stated in 
text Lederer v. Ferris, 149 Fed. 260, 
251] (these decisions are applicable 
to the construction of the similar 
provision in § 86 of the present law) ; 
Lederer v. Rankin. 90 Fed. 449. 

61. Act March 4. 1909 (35 U. S. 
St. at L. 1075 C 820 i 36). 

[a] A •omowlutt rtmllar nrovl- 
■ioiL exists in regard to suits for in- 
fringement of patents. See Judicial 
Code (36 U. S. St. at L. 1100 c 231 
S 48). And see Patents [30 Cyc 993]. 
See also Bowers v. Atlantic, etc., 
Co., 104 Fed. 887 (where this act Is 
construed). 

62. West Pub. Co. v. Edward 
Thompson Co.. [U. S; Cir. Ct. S. D. 
of N. Y., Jan. 6, 1911, unreported]. 

[a] This wai th% Snt«tttloiL of 
the nramers of the AOt as appears 

•from the report of the committee on 
patents which reported the bill In 
the form enacted. Mr. Currier, for 
the committee said: "Section 35 
provides that suits may be insti- 
tuted in the district of which the 
defendant or his agent is an inhabit- 
ant, or in which either of them may 
be found. The new provision 'or in 
which he may be found' was In- 
serted for the reason that to limit 
the institution of actions to the dis- 
trict of which the defendant is an 
inhabitant would fail to reach the 
case of an infringer of the copyright 
of dramatic works or of city airecto- 
ries, etc.. who travels from state to 
state and whose real habitation it 
might be difficult to locate." Report 
of House Committee, Report No. 
2222, 60th Congress. 2d Session p 
18. 

[b] Bnle applied*— >A motion to 
set aside service of process was de- 
nied on the following facts: De- 
fendant was a corporation under 
the laws of the state of New York, 
with an office and place of business 
only in the eastern district of New 
York. Suit for infringement was 
filed in the southern district of New 
York, and service was made in the 
southern district on a sales agent 
who was soliciting subscriptions for 
the infringing work in the southern 
district. Such agent was an inhab- 
itant of the eastern district. West 
Pub. Co. V. Edward Thompson Co., 



[U. S. Cir. Ct. S. D. of N. Y., Jan. 6. 
1911, unreported]. 

63. Wagner v. Wilson. 226 Fed. 
912; West Pub. Co. v. Edward 
Thompson Co.. [U. S. Cir. Ct. S. D. 
of N. Y., Jan. 6, 1911. unreported] 
(stated supra note 62 [b] ). See Estes 
V. Belford. 22 Fed. 275. 23 Blatchf. 1, 
2 (where Wheeler. J., in a trade- 
mark suit, speaking of service on an 
agent of a foreign corporation, said: 
"The agent is agent in the very 
transaction out of which the suit 
arises. The corporation is found 
here doing this business by this 
agent. . . . The statute, prob- 
ably, does not mean any agent in 
any business, but the agent in the 
business in controversy in the suit. 
. . . This is not anv hardship, or, 
if any. not an undue hardship, upon 
this defendant, as between it and 
the orators. It is compelled to an- 
swer away from its domicil. but not 
anv further away than It has gone 
voluntarily, by its agents, to do that 
which has given occasion for the 
process, and its service"). 

64. Wagner v. Wilson, 226 Fed. 
912. See Copyright Hearings, Dec. 
7-11, 1906. pp 180-181; Copyright 
Hearings. March 26-28. 1908, p 164; 
Report to House of Representatives, 
60 tn Congress, 2d Session, Report 
No. 2222 p 18. 

ra] Bnla »ppll«di^— An action for 
infringement of copyright, under 
Act March 4, 1909 (36 U. S. St. at L. 
1076 c 320). may. under 5 35 thereof, 
be maintained in the district court 
of the district where there is in- 
fringement by the principal or his 
agent. Wagner v. Wilson. 226 Fed. 
912. 

66. Equity Rules rule 7; Ck>py- 
right Rules (Copyright Office Bui. 
No. 14) rule 1. 

66. Equity Rules rule 7. 

67. See Brown v. Church. 5 Fed. 
31 (action for penalty for false no- 
tice): and Courts [11 Cyc 884]. 

rederal Praotloe Oonfomilty Aat 
as applied to process in law cases 
see Courts [11 Cyc 884]. 

68. Judicial Code (36 U. S. St. at 
L. 1100 c 231 i 262); U. S. Rev. St. 
9 716: Hills v. Hoover, 220 U. S. 329, 
31 SC:t 402. 66 L. ed. 486. AnnCas 
191 2C 662; American Tobacco Co. v. 
Werckmeister, 146 Fed. 376, 76 CCA 
647 [aff 138 Fed. 162, and aff 207 U. 
S. 284, 28 set 72. 62 L. ed. 208, 12 
AnnCas 595]. 

"Where the state statute, or prac- 
tice, is not adequate to afford the 
relief which Congress has provided 
in a given statute, resort must be 
had to the power of the Federal 
court to adapt its practice and issue 
its writs and administer its reme- 
dies so as to enforce the Federal 
law." Hills v. Hoover, 220 U. S. 



329, 336. 31 SCt 402, 56 L. ed. 485, 
AnnCasl912C 562. 

69. Hills V. Hoover. 220 U. S. 329. 
31 SCt 402. 65 la. ed. 486, AnnOts 
1912C 562; Richardson v. Bosselman, 
164 Fed. 781 (where ]L.acombe, J., 
refused to vacate a writ of seizure 
because it Issued and was executed 
before summons was taken out); 
Stern v. Remick. 164 Fed. 781 (mo- 
tion to vacate writ of seizure de- 
nied): American Tobacco (>>. v. 
Werckmeister. 146 Fed. 375. 76 Cd^ 
647 raff 138 Fed. 162, and aff 207 U. 
S. 284. 28 SCt 72, 62 L. ed. 208, 1> 
AnnCas 696]. 

[a] Wtit Sn nature of replevUk^ 
"There is no difficulty in issuing a 
writ in the nature of a writ of re- 
plevin in an action such as is au- 
thorized by 8 4966, requiring the 
marshal to seize the alleged for- 
feited plates and copies, and asking 
in the same suit to recover the pen- 
alty for those found in the defend- 
ant's possession. The alleged in- 
fringing matter will be brought into 
court to abide its order and Judg- 
ment, and at the same time, in the 
same action, a recovery may be had 
for the penalty awarded. This waa 
the view of the statute suggested in 
Bolles V. Outing Co.. 176 U. S. 262, 
20 SCt 94. 44 L. ed. 156. It was also 
asserted in American Tobacco Co. 
V. Werckmeister. 207 U. S. 284, 28 
SCt 72, 62 L,. ed. 208, 12 AnnCas 695 
affirmed in this court in Werckmeis- 
ter V. American Tobacco Co.. 207 U. 
S. 376. 28 SCt 124, 62 L. ed. 264.'' 
Hills V. Hoover, 220 U. S. 329. 387. 
31 SCt 402, 56 L. ed. 486. AnnCas 
1912C 662. See also supra 5 879. 

[b] Conformltj to itate prootioe. 
—A writ of seizure issued in. or pre- 
liminary to, an action under Rev. 
St. fi 4965. to recover the penalty 
prescribed thereby for each copy of 
an infringing copyrighted publlca^ 
tion found in the possession of tbe 
infringer, is not strictly a writ of 
replevin, but only in the nature oi 
such writ, and is not to be rendered 
inoperative by the technical provi- 
sions of a state statute. Richardson 
V. Bosselman. 164 Fed. 781. _ , 

60. Wagner v. Wilson. 226 Fed 
912. See also supra 8 383 text and 
note 51. 

61. Wagner v. Wilson, 226 Fed. 
912 

fa] Bnle applied^— "This is not a 
'local* suit, and hence the Berrice 
did not give jurisdiction over tne 
person of the defendant. Even in a 
patent case, the plaintiff ^^'UiS 
have process served in another dis- 
trict In the same state (J"jJ**'T« 
Code [Act March 3. 1911, c JJlfti* 
Stat. 11001 8 48 [Comp. St l»"i 
f 1030]), but must make aervice or 
the alleged agent. Service of 8Uin 
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be set fiside 

[( 385] Q. Pftrties^^^l. PlaintiirB— a. In GeneraL 
The legal owner of the copyright may sue for its 
infringement either at law or in equity,*^ although 
the beneficial ownership is in another.^ The as- 
signee of a copyright may sue in his own name for 
infringement, for copyrights are assignable so as 
to pass the legal title.'^ Formerly an assignee was 
permitted to sue at law in the name of his assignor.^ 



A mere licensee, as a general rule, cannot sue in 
his own name strangers who infringe.*'® But even 
a mere licensee, if his license is exclusive for a 
specified time and territory, may sue in equity to 
protect his limited interest.^^ But a mere agent to 
sell has not such a real interest in a work as will 
entitle him to relief/^ The owner of the equitable 
title is not a mere licensee and he may sue in 
equity,^* particularly where the owner of the legal 



mons will be set aside." Wagner v. 
Wilson. 225 Fed. 912. 

6211 Wagner v. Wilson, 226 Fed. 
912. 

63. PtrtiMi Generally see Parties 
[30 Cyc 1]. In equity see Equity 
£16 Cyc 181]. 

64. Historical Pub. Co. v. Jones 
Pub. Co.. 231 Fed. 688. 145 CCA 524; 
Scribner v. Clark, 50 Fed. 473 [aff 144 
U. S. 488. 12 set 784. 86 L. ed. 514]; 
Scribner v. Henry O. Allen Co.. 49 
Fed. 854; Black v. Henry G. Allen 
Cc 42 Fed. 618. 9 LRA 438; Hanson 
V. Jaccard Jewelry Co.. 32 Fed. 202; 
Estes V. Williams, 21 Fed. 189: 
Tuengllng v. Schile. 12 Fed. 97. 20 
Blatchf. 452: Little v. Gould. 15 F. 
Cas. No. 8.394. 2 Blatchf. 165; 15 F. 
Cas. No. 8.395. 2 Blatchf. 362; Roberts 
V. Myers. 20 F. Cas. No. 11,906. Brunn. 
Coll. Cas. 698; Shook v. Rankin, 21 
F. Cas. No. 12.804. 6 Biss. 477; Ber- 
nard V. Bertoni. 14 Que. L. 219. 

[a] f^nm who la tlM owiiisr of a 
oopmirl&t at the tin* of the flllnff of 
a vul for iBfzingwnent, and at the 
time of the threatened acts of in- 
fringement, may maintain a suit for 
Injunction, although at the time of 
the previous act of infringement he 
was not the owner. Historical Pub. 
Co. V. Jones Pub. Co.. 231 Fed. 638. 
145 CCA 524. 

65. Hanson v. Jaccard Jewelry 
Co.. 32 Fed. 202 (equity); Little v. 
Gould. 16 F. Cas. No. 8.395. 2 Blatchf. 
362. 

66. New Fiction Pub. Co. v. Star 
Co.. 220 Fed. 994; Roberts y. Myers. 
20 F. Cas. No. 11.906. Brunn. Coll. 
Cas. 698. 

67. JLMdgBBiMit of oovjrlglLt see 
supra §8 246-252. 

68. See generally Assignments 8fi 
7-60. 

[a] If the antlior reftued to allow 
plaintiff to bring the action in his 
name, defendant might be ordered to 
admit at the trial that plaintiff was 
the legal proprietor of the work. 
Sweet V. Cater. 11 Sim. 672. 34 Eng 
Ch 572. 59 Reprint 994. 

66. Fitch V. Young. 230 Fed. 743 
[afr 239 Fed. 1021 mem. 152 CCA 664 
mem]; New Fiction Pub. Co. v. Star 
Co.. 220 Fed. 994; Lederer v. Saake, 
166 Fed. 810 [rev on other grounds 
174 Fed. 136, 98 CCA 5711; Wooster v. 
Crane. 147 Fed. 515. 77 CfCA 211; Em- 
pire City Amusement Co. v. Wilton. 
134 Fed. 132; London Printing, etc.. 
Alliance. Ltd. v. Cox. [1891] 3 Ch. 
291; Heap v. Hartley, 42 Ch. D. 461. 
See Neilson v. Hornlman. 25 T. L. R. 
684 [app dism 26 T. L. R. 188 (sole 
license to produce play except in 
London and suburbs). But see Tuck 
V. Canton. 51 L. J. Q. B. 363 (where 
a licensee was held entitled to sue). 

[a] BaasoB for mle^— "It must be 
remembered throughout that the 
remedies here sought are statutory 
creations. They have been made 
drastic to protect authors against 
wrongful invasions, but they were 
not intended to be cumulative, so as 
to subject a defendant to more than 
one recovery for the redress of one 
wrong. Under section 25 of the act, 
which enumerates the remedies, an 
infringer, among other things, 'shall 
be liable ... to pay to the copy- 
right proprietor such damages as the 
copyright proprietor may have suf- 
fered due to infringement.' Yet, if 
plalntifTs theory were right, the 
anomalous result would follow that 
not only plaintiff, but every other 
licensee of plaintifC. could severally 
sue the defendant, and each obtain a 



separate Judgment for one and the 
same violation of a copyright which 
no one of them owned, out in respect 
of which each had only certain 
special or limited rights. 
Finally, it is said that If the owner 
of rights such as in the case at bar 
cannot sue under the act. but is re- 
mitted to an appropriate action be- 
cause of the invasion of its contract 
rights obtained from the author, then 
that a valuable protection will be 
lost to the author as the result of the 
diminished protection to his trans- 
feree. I think I fully appreciate the 
new situations which the enlarged 
use of copyrighted works has de- 
veloped commercially. The motion 
picture scenario, the daily short 
story in the newspaper, the growing 
vogue of the concise one-act play and 
of the short-story magazine, have all 
been developments towards special- 
isation, which doubtless render par- 
ticular rights of increasing import- 
ance; but if the statute has not met 
these new developments, and in this 
regard I do not express my opinion, 
the time-worn answer of the courts 
is that the subject-matter then be- 
comes one for legislative considera- 
tion." New Fiction Pub. Co. v. Star 
Co.. 220 Fed. 994. 996. 997. 

[b] JLppUoatioBS of nUa. — (1) 
Where an American copyright of a 
German play was taken in the name 
of the author, a contract by which 
he granted the stage right to pro- 
duce the play in the United States to 
another does not vest the latter with 
the right to sue in his own name for 
penalties for Infringement. Lederer 
V. Saake, 166 Fed. 810 [rev on other 
grounds 174 Fed. 135. 98 CCA '571]. 
(2) An assignment of a part of the 
rights protected by a copyright, as of 
the right of serial publication, oper- 
ates merely as a license, and does 
not carry the right to sue for in- 
fringement given to the "copyright 
proprietor." New Fiction Pub. Co. v. 
Star Co., 220 Fed. 994. (3) The own- 
ers of the copyright of a play 
granted to plaintiff "the sole license^' 
to produce the play for twelve 
months, except in London and its 
suburbs. Plaintiff sued defendants 
for having, without his sanction, pro- 
duced the play at Manchester, and 
it was held that as plaintiff did not 
hold an assignment of the acting 
rights, but only a "sole license," he 
had no title to sue in his own name. 
Neilson v. Hornlman. 26 T. L. R. 188 
[appr London Printing, etc.. Alliance, 
Ltd. V. Cox, [1891] 3 Ch. 291]. 

[c] Analogr of patent OBMtt ap- 
plied^ — (1) *^The licensee under a 
patent cannot sue alone in his own 
name, and every partial assignee of 
patent rights, who does not take an 
undivided part of the whole patent or 
a territorial share of the whole 
patent (or, perhaps, an undivided 
part of a territorial share), is deemed 
a mere licensee. Rev. St. § 4898 [U. 
S. Comp. St. 1901, p. 3387J; Oayler 
V. Wilder, 10 How. 477. 18 L. ed. 504. 
Section 4954 [U. S. Comp. St. 1901, 
p. 3407], which deals with the assign- 
ment of copyright, is similar to sec- 
tion 4898, and by analogy it seems 
that an assignee of 'the exclusive 
right to dramatize' is a mere licensee, 
and so cannot sue in his own name. 
See Black v. Henry G. Allen Co.. 42 
Fed. 618. 621, 9 LRA 433; Keene v. 
Wheatley. 14 F. Cas. No. 7.644. 4 
Phlla. 157. In Roberts v. Myers. 20 
F. Cas. No. 11,906. the court held that 
the assignee of the exclusive right to 



act and represent a copyrighted 
dramatic composition for one year 
could sue in his own name. That 
case Is not precisely analogous to 
this." Empire City Amusement Co. 
V. Wilton, 134 F6d. 132. 133. (2) 
"Judge Sprague, indeed, in Roberts 
V. Myers, 20 F. Cas. No. 11,906. 
Brunn. Coll. Cas. 698. held that an 
assignment of the right to perform 
a play for a limited period would give 
the assignee the right to sue; but 
that was certainly an extension of 
the rules applicable to patents, and a 
step further than it is necessary to 
go in the case at bar." Fitch v. 
Young. 230 Fed. 743. 745 [aff **39 Fed. 
1021 mem, 152 CCA 664 mem]. 
(3) "As I understand the rule gov- 
erning the right of a licensee to sue 
in his own name for infringement, 
it is settled by the Waterman v. 
Mackenzie. 138 U. S. 252, 11 SCt 334, 
34 L. ed. 923 (approved in Pope Mfg. 
Co. V. Gormully, etc., Mfg. Co., 144 
U. S. 248, 12 set 641. 36 L. ed. 423), 
that the assignee or licensee of a 
part of the patent rights In certain 
territory, or even in the whole 
country cannot sue in his own name, 
because the patent Is an entirety and 
cannot be divided up among (different 
owners. The so-called exclusive li- 
censes in this case Included only the 
right to use and sell, and not to 
.manufacture. In the Fountain Pen 
Case there was a license to manufac- 
ture and sell, without the express 
right to use, and It was held that the 
licensee could not sue in his own 
name, either at law or In equity." 
Consolidated Rubber Tire Co. v. B. F. 
Goodrich Co., 237 Fed. 893, 894 (a 
patent case). 

Uoanse dlstiwgidshafl from MWlgap 
malt see supra 5 248. 

76. Photo Drama Motion Picture 
Co. V. Social Uplift, etc.. Co., 220 Fed. 
448, 137 CCA 42 (where the licensee 
of the motion picture rights in a 
novel was permitted to maintain a 
suit against a rival claimant to such 
license); Hill v. Whalen. 220 Fed. 
369; Roberts v. Myers. 20 F. Cas. No. 
11,906, Brunn. Coll. Cas. 698. 

[a] An asstgiiae of tho MLOliistv« 
right of actftair And reprassntftnir a 
copyrighted drama for one year 
throughout the United States, except- 
ing five specified cities, may maintain 
an injunction suit in his own name 
against a mere wrongdoer. Roberts 
V. Myers. 20 F. Cas. No. 11.906. Brunn. 
Coll. Cas. 698. See also Aron- 
son V. Fleckensteln, 28 Fed. 75; Aron- 
son V. Baker, 43 N. J. Eq. 365. 12 A 
177 (both cases applying the same 
rule to an exclusive licensee under 
the common-law dramatic perform- 
ing right). 

Partial and limited assignments 
see supra 8 247. 

71. Nicol v. Stockdale, 3 Swanst. 
687. 36 Reprint 1023. 

72. Wooster v. Crane, 147 Fed. 615. 
516, 77 CCA 211: Lawrence v. Dana. 15 
F. Cas. No. 8.136. 4 Cliff. 1; Little v. 
Gould. 15 F. Cas. No. 8,394. 2 Blatchf. 
165, 15 F. Cas. No. 8,395. 2 Blatchf. 
362; Pierpont v. Fowle, 20 F. Cas. No. 
11,152. 2 Woodb. & M. 23; Pulte v. 
Derby, 20 F. CJas. No. 11.465. 5 Mc- 
Lean 328: Sims v. Marry at. 17 Q. B. 
281. 79 ECL 281. 117 Reprint 1287; 
Turner v. Robinson. 10 Ir. Ch. 121 
[aff 10 Ir. Ch. 510]; Hodges v. Welsh, 
12 Ir. Eq. 266; Bohn v. Bogue, 10 
Jur. 420; Sweet v. Shaw. 3 Jur. 217; 
Mawman v. Tegg. 2 Russ. 385. 3 Eng 
Ch 386. 38 Reprint 380; Sweet v. 
Cater, 11 Sim. 572. 34 EngCh 672, 59 
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title is the infringer, or one of the infringers, thus 
occupying a position hostile to plaintiff.^^ By ex- 
press provision of the present statute, **any party 
aggrieved*' may sue for an injunction to restrain 
the violation of any right secured by the copyright 
laws/* 

[5 386] b. Joinder. Joint proprietors of copy- 
right may sue jointly for its infringement/^ but 
persons not having a common interest in the sub- 
ject of the suit cannot be joined as coplaintiffs/^ 
But although the joint owners of copyright take as 
tenants in common, and not as joint tenants/^ any 
one or more of them may maintain an action against 
a stranger for an infringement of the entire copy- 
right.'® In a suit by the owner of only an equitable 
title, the owner of the legal title must ordinarily 
be joined as a party.'® But in a suit by an assignee 
of only a limited interest, or by a mere licensee, to 
protect such limited interest, the owner of the re- 
maining rights in the copyright need not be joined.^ 
In an action for penalties, the United States need 
not be made a party, although entitled to one half 
of the penalties recovered.®^ Under the equity rules, 
all persons having an interest in the subject of the 
action and in obtaining the relief demanded may 
join as plaintiffs.®* 



[i 387] 2. Defendants. 'The infringement of a 
copyright is a tort and all persons concerned therein 
are jointly and severally liable as joint tort 
feasors.®* The rule as to parties follows the rule 
of liability.®* But where defendants have acted 
severally, and not jointly or in concert, in commit- 
ting an infringement, they cannot be sued jointly.®* 

[$ 388] B. Defenses— 1. In QeneraL A denial of 
any fact essential to plaintiff's title and right to 
relief is of course a defense. These matters have 
already been treated in detail.®® A denial of in^ 
fringemcnt or of liability therefor is likewise a de^ 
f cnse. This also has been specifically treated.®' Tho 
effect of laches and acquiescence as a bar to equi- 
table relief,®® of the omission of the notice of copy- 
right from published copies,®® of the failure to file 
notice of user of music on mechanical devices,®^ and 
of compulsory licenses for the mechanical reproduc- 
tion of music®^ have likewise all been considered. 
There remain a few conventional or afiSrmative de- 
fenses which, assuming the existence of plaintiff's 
copyright and its infringement, may yet bar relief." 

[i 389] 2. Custom to Copy. A custom of the 
trade to copy certain classes of literary work is no 
defense to an action for infringement of the copy- 
right in such work.®® 



Reprint 994: Colbum v. Duncombe. 9 
Sim. 151. 16 EngrCb 151, 59 Reprint 
316; Chappell v. Purday. 4 T. & C. 
ISxch. 485 [Urn Millar v. Taylor. 4 
Burr. 2303. 98 Reprint 201]. 

"It Is the general rule that a mere 
licensee cannot in its own name sue 
strangers who infringe. Birdsell v. 
Shaliol. 112 U. S. 485. 5 SCt 244. 28 
L. ed. 768. Here, however, the com- 

Rlalnant is not a mere licensee, but 
as the full equitable title, and 
Wooster. who has the legal title, is 
one of the infringers and occupies a 
position altogether hostile to the 
complainant. Its right in this situa- 
tion to sue in equity in its own name 
is plain in principle and well estab- 
lished by authority," Wooster v. 
Crane, supra: 

[a] WbAre » plaintiff lias a g'ood 
eqnitsble title^ a court of equity will 
interfere to protect his copyright 
from piracy even though it should 
not be quite clear that his legal title 
is complete. Mawman v. Tegg, 2 
Russ. 385, 3 EngCh 385, 38 Reprint 
380. 

[b] If tlM equitably rlglit to tha 
oopyniTbt Is complete, the court will 
take care that the real question shall 
be tried, notwithstanding there may 
be a defect In respect of the legal 
property. Bohn v. Bogue, 10 Jur. 
420. 

[c] An equitable interest limited 
in point of nme is sufficient. Sweet 
V. Cater, 11 Sim. 572, 34 EngCh 572, 
59 RepHnt 994. 

[d] A clear color of title with as- 
sertion of right is sufficient. Maw- 
man V. Tegg, 2 Russ. 385. 3 EngCh 
385. 38 Reprint 380; Oxford, etc., 
Univ. V. Richardson, 6 Ves. Jr. 689, 
31 Reprint 1260. 

73. Wooster v. Crane, 147 Fed. 
515. 77 CCA 211. 

74. Act March 4, 1909 (35 U. S. St. 
at L. 1075 c 320 i 86); ^oHan Co. v. 
Royal Music Roll Co., 196 Fed. 926. 

[a] A licensee to make records for 
the mechanical reprodnction of mnsic 
was held to be a person aggrieved 
and entitled to sue for injunction 
against the copying of his records, 
.^olian Co. v. Royal Music Roll Co., 
196 Fed. 926 (where a preliminary 
injunction was granted, it would be 
difflcult, however, to point out in the 
statute any provision securing any 
right in such records, unless they are 
themselves copyrightable, and copy- 
righted, as to which see supra § 123). 

76. Stevens v. Wildy, 19 L. J. Ch. 



190 (where the book had been com- 
posed by one of the plaintiffs, and 
all the plaintiffs had caused the book 
to be published for their joint bene- 
fit). See Myers v. CallaRhan. 20 Fed. 
441, 24 Fed. 636 [aff 128 U. S. 617. 
9 SCt 177. 32 li. ed. 547] (where this 
was done}. 

78. Tully ▼. Triangle Film Corp., 
229 Fed. 297; Page v. Townsend, 5 
Sim. 395, 9 EngC^h 895, 58 Reprint 
385. 

[a] Joinder of licensee and pro- 
prietor^ — ^Where the author of a 
copyrighted drama assigned the right 
to produce and present it on the 
stage by a company of players, re- 
serving all other rights, including 
the moving picture rights, the li- 
censee was not a proper party to a 
suit for infringement of the copy- 
right by producing a motion picture 
play, although this production would 
be financially injurious to the li- 
censee by diverting persons who 
might see the play from doing so. 
Tully v. Triangle Film Co., 229 Fed. 
297. 

77. See supra § 261. 

78. Lauri v. Renad, [18921 3 Ch. 
402; Prince Albert v. Strange, 2 De 
G. & Sm. 652. 64 Reprint 293. 1 Hall 
& T. 1, 47 Reprint 1302, 1 Macn. & 
G. 25, 47 EngCh 19, 41 Reprint 1171. 

79. Historical Pub. Co. v. Jones 
Pub. Co., 231 Fed. 638, 145 CCA 524; 
Sweet V. Maugham. 11 Sim. 51, 34 
EngCh 51, 59 Reprint 793. 

[a] Bseontory contract to assign. 
—An agreement whereby the owner 
of the copyright agreed to sell, and 
the other party agreed to buy, the 
copyright, the sale to be executed 
nearly two years thereafter on the 
buyer making a certain payment, 
vests an equitable title to the copy- 
right in the buyer, which gives it 
sufUcient interest in a bill by the 
seller and the buyer to restrain the 
infringement. Historical Pub. Co. v. 
Jones Pub. Co., 231 Fed. 638, 145 CCA 
524. 

[b] Oral contract. — Where merely 
a verbal agrreement had been made 
between the authors and the pro- 
prietor, a legal assignment was 
necessary to avoid the necessity of 
making them parties. Sweet v. 
Maugham, 11 Sim. 51, 34 EngCh 51, 
59 Reprint 793. 

80. Roberts v. Myers, 20 F. Cas. 
No. 11.906. Brunn. Coll. Cas. 698. 

81. Werckmeister v. American To- 
bacco Co., 207 U. S. 375, 384, 28 SCt 
124, 52 L. ed. 254. 



"There is no requirement that the 
United States shall be a party to 
the action, and we think the pur- 
pose of the statute was to make the 
proprietor of the copyright account- 
able to the United States for one- 
half of the money penalty recov- 
ered." Werckmeister v. American 
Tobacco Co., supra. 

82. Historical Pub. Co. v. Jones 
Pub. Co.. 231 Fed. 638. 145 CCA 524; 
Gaumont Co. v. Hatch. .208 Fed. 878. 
See also Equity [16 Cyc 181]. 

fa] Owners and lessees of motion 
pictnre fllm^— The owner of a copy- 
righted moving picture film and his 
lessees within a certain territory 
who have contracted to return it on 
termination of the lease may join in 
a suit to enjoin a third person from 
Infringement by making or exhibit- 
ing copies of such film. Gaumont 
Co. v. Hatch, 208 Fed. 378. 

83. Gross v. Van Dyk Gravure 
Co., 230 Fed. 412, 144 CCA 564. See 
supra §§ 331-335. See also Torts 
[38 Cyc 483]. 

84. See Parties [30 Cyc 1]. 

85. Dilly V. Doig, 2 Ves. Jr. 486. 
30 Reprint 738. 

[a] Bnle applied. — ^A separate suit 
nast be brought aprainst each per- 
son taking copies of a spurious edi- 
tion for .sale. Dilly v. Doig, 2 Ves. 
Jr. 486, 30 Reprint 738. 

86. Cross references: 
Damages see supra §S 357-364. 
Discovery see supra 5 366. 
Duration and extension of term see 

supra S§ 235-244. 

Forfeiture see supra §fi 367-370. 

Injunctions see supra §8 341-362. 

Penalties see supra §§ 371-373. 

Profits see supra S§ 353-365. 

Requirements for securing and pre- 
serving copyright see supra 51 1^'~ 
234. 

Royalties for mechanical musical de- 
vices see supra §f 874, 875. 

Transfers, licenses, and contracis 
see supra §§ 245-262. ^ 

VThat may be copyrighted see supra 

_§§ 90-143. ^^ 

Who entitled to copyright see supra 
fiS 144-168. ^ ,^ _„.^_, 

87. Infringement and UabUity 
therefor see supra 5§ 263-335. 

See supra 5 848. ^« -,ii 

See supra fi§ 194-196, 212-219. 

90. See supra 58 374, 876. 

91. See supra 5 323. 

99. See infra 58 389-392. ^„.^, , 
98. Walter v. Stelnkopff, tl8**L: 
Ch. 489 fholding that a general cus 
tom among journalists to allowono 
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[$ 390] 3. Unclaan Hands. Unclean hands is a 
bar to equitable relief.^ An immoral work will not 
be protected;^ but general immorality or illegal 
acts not affecting the particular right asserted in 
the suit is no defense."^ Membership by plaintiff 
in an illegal combination in violation of state or 
federal antitrust laws is no defense to a suit for 
infringement of copyright.^^ Importation of copies 
of the copyrighted work by plaintiff in violation of 
the statute by reason of noncompliance with the 
domestic manufacturing requirements is no de- 
fense.*® Where plaintiff's work is itself a piracy, 
plaintiff does not come into court with clean hands,^ 
and equity will afford him no relief, although the 
infringement is clearly established.^ 

[$ 391] 4. Fonaer Adjudication. A final judg- 

ne-vrspaper to copy from another on 
condition of giving credit was no 
defense to an action for Infringe- 
ment of copyright): Maxwell v. 
Somerton, 30 L. T. Kep. N. S. 11; 
Wyatt V. Barnard. 8 Ves, ft B. 77. 
85 Reprint 408: Hogg v. Kirby. 8 
Vea. Jr. 215, 82 Reprint 386; Max- 
well V. Somerton, 22 Wkly. Rep. 318. 
"The plea of the existence or such 
custom, or habit, or practice of copy- 
insT as is set up can no more be sup- 

R or ted when challenged than the 
Igrh way man's plea or the custom 
of Hounslow Heath. It has often 
be^n relied upon as a defence in 
such cases, but always has been re- 
pudiated by the Courts. In one of 
the early cases, Wyatt v. Barnard, 
S Ves. & B. 77, 35 Reprint 408, the 
defendant relied on 'the usual prac- 
tice' among publishers of magrazines 
to take articles from each other; 
but Lord Eld on pointed out that such 
a custom could not control the law." 
Walter v. Steinkopff, [1892] 8 Ch. 
489 499. 

94. Harms v. Stern. 231 Fed. 645, 
145 CCA 631; Stone v. Dugan Piano 
Co., 220 Fed. 837, 136 CCA 683; Ed- 
ward Thompson Co. v. American Law 
Book Co., 122 Fed. 922. 59 CCA 148. 
62 LRA 607 Jrev 121 Fed. 907]. 

ra] Oopyxlgbt no ezoaptloii to 
nilfliw^'*There is nothing: in the fact 
that the injunction is asked to pro- 
tect a copyright which takes the case 
out of the general principle to which 
we have referred. In Kerr on In- 
lunction (5th Ed.) 413. the rule is 
laid down respecting the right to an 
injunction in copyright cases as fol- 
lows: The interference of the court 
by injunction being founded on pure 
equitable principles, a man who 
comes to tne court must be able to 
show that his own conduct in the 
transaction has been consistent with 



equity. A book accordingly which is 
Itself piratical cannot be protected 
from invasion, nor will the court 
protect by Injunction a work which 
18 of an immoral, ihdecent. sedi- 
tious or libelous nature, or which is 
fraudulent.' The rule ttius stated is 
well established, and the particular 
instances the author mentions are 
not intended to be exhaustive, but 
simply illustrative of the principle 
applicable in such cases." Harms v. 
Stem, 231 Fed. 645, 649. 145 CCA 581. 
[b1 Tmtms. mialeadltiff, and do- 
oeptirs adverasem«&ta» although duly 
entered for copjrrlght, will not be 

Srotected against infringement, 
tone V. Dugan Piano Co., 220 Fed. 
837, 136 CCA 583. 

[c] X»nai»tioii of liosnse.— ^An 
author who makes a valid contract, 
vesting in others exclusive publish- 
ing rights for a period of years, can- 
not repudiate it and then sue for 
infringement because of acts per- 
mitted by such contract. Harms v. 
Stern, 2»2 Fed. 581 [rev on other 
grounds 229 Fed. 42, 145 CCA 2]. 

Soctiino of nnolaum lunds see 
Equity [16 Cyc 144 et seq]. 

M. Glyn v. Western Feature Film 
Co., [1916] W. N. pt II 5. See also 
supra § 99. 

96L S. E. Hendricks Co., Inc. v. 



Thomas Pub. Co., 242 Fed- 37- Chi- 
cago Bd. of Trade v. L. A. Kinsey 
Co., 130 Fed. 607. 64 CCA 669, 69 
LRA 59 [afl 198 U. S. 236, 25 SCt 637, 
49 L. ed. 1031]. See also Equity [16 
Cyc 144]. 

[a] Bolt appllsd«^*'The trial court 
dismissed the defense of 'unclean 
hands/ because the Inequitable con- 
duct charged against plaintiff did 
not 'affect the matter in litigation.' 
If plaintiff did borrow from defend- 
ant s sixth edition for the benefit of 
Its twenty-fourth edition, that act 
was not deemed so connected with 
the subject-matter of this suit, viz. 
infringement of the copyright of 
plaintiff's twenty-third edition by de- 
fendant's seventh edition, as to ren- 
der the defence admissible. Bentley 
V. Tibbals, 223 Fed. 247. 138 CCA 
489. Appellant insists that this case 
is not within that decision, but is 
ruled by Edward Thompson Co. v. 
American Law Book Co., 122 Fed. 
922, 59 CCA 148. 62 LRA 607. 
where we said that 'an author who 
has pirated a large part of his work 
from others is not entitled to have 
his (own) copyright protected.' De- 
cisions are idle unless based upon 
the facts of the case In which they 
are rendered, and the facts in this 
case do not require consideration of 
the question whether the alleged 
wrongdoing of plaintiff herein debars 
it from equitable relief against the 
admitted wrong of defendant.'* S. E. 
Hendricks Co., Inc. v. Thomas Pub. 
Co.. 242 Fed. 37, 40. 

d7. Scribner v. Straus, 130 Fed. 
389. Contra Bobbs-Merrlll Co. v. 
Straus. 139 Fed. 155 [aff 147 Fed. 15, 
77 CCA 607, 16 LRANS 766 (aff 210 
U. S. 339. 28 SCt 722. 52 L. ed. 1086)1. 

98. Meccano v. Wagner. 234 Fed. 
912; Bentley v. Tlbbals, 228 Fed. 247, 
138 CCA 489. 

[a BeacolL for mlew — "It is not 
sufficient to debar a suitor for relief 
that he has committed an unlawful 
act, unless that unlawful act affects 
the matter in litigation. The offense 
which Bentley committed in wrong- 
fully importing the work was not a 
wrong done to this defendant, or one 
which In any wise prejudiced him. 
It was an offense committed against 
the United States, and one of which 
it alone could take cognizance. The 
unlawful importation and vending of 
the book here is not so connected 
with the subject-matter of the pres- 
ent suit as to Justify the application 
of the maxim to the plaintiff's suit." 
Bentley v. Tibbals, 223 Fed. 247. 262, 
138 CCfA 489. 

9S. S. E. Hendricks Co., Inc. v. 
Thomas Pub. Co., 242 Fed. 37: Bent- 
ley V. Tlbbala. 223 Fed. 247. 138 CCA 
489. 

L S. E. Hendricks Co.. Inc. v. 
Thomas Pub. Co., 242 Fed. 37; Bent- 
ley V. Tibbals, 223 Fed. 247, 138 CCA 
489; Sweet v, Bromley, 154 Fed. 754; 
Edward Thompson Co. v. American 
Law Book Co., 130 Fed. 639 [aff 157 
Fed. 1003, 85 CCA 677 (app dism 
216 U. S. 625, 30 SCt 576, 54 L. ed. 
642)]: Edward Thompson Co. v. , 
American Law Book Co.. 122 Fed. 
922, 59 CCA 148, 62 LRA 607 [rev ' 



ment or decree in an aetion for infringement is a 
bar to another action between the same parties for 
the same infringement.^ Thus a judgment forfeiting 
infringing copies was a bar to a second aetion to 
recover statutory penalties, because both could have 
been enforced in the first action.* It has been held 
that a judgment against the lithographer who made 
infringing prints for an infringer for the value of 
such prints is a bar to an action for the value of 
the same prints brought against such infringer/ A 
decree merely for an injunction, where no account- 
ing for profits was in fact sought or obtained, al- 
though formally prayed for in the bill, was no bar 
to a subsequent action at law for statutory dam- 
ages under the prior law.^ The rule may be differ- 
ent now in view of the statute authorizing proceed- 

121 Fed. 9071; Banks v. McDivltt. 2 
F. Cas. No. 961, 13 Blatchf. 168 
(where, however, the defense failed 
on the facts): Carey v. Faden. 5 
Ves. Jr. 24. 31 Reprint 453 tQUOt with 
appr Edward Thompson Co. v. Amer- 
ican Law Book Co., supral. 

ral "A litMrary ptrftU Is act sn- 
tttlsd to OMuddsratioB in a court of 
equity. Consistency requires that 
the defendant should not be pun- 
ished for doin^r that which the com- 
plainant does with perfect Impunity. 
An author who has pirated a large 
part of his work from others is not 
entitled to have his copyright pro- 
tected.** Edward Thompson Co. v. 
Anoerican Law Book Co., 122 Fed. 
922, 926, 59 CCA 148, 62 LRA 607 
[rev 121 Fed. 907] (where complain- 
ant. the publisher of a law encyclo- 
pedia, furnished the authors of its 
articles with paragraphs cut from 
copyrighted digests of other pub- 
lishers, its authors using such 
paragraphs In the compilation of 
their articles, in some instances 
copying the language of such para- 
graphs without the consent or the 
owners of the copyrights, and there- 
fore had no standing in a court of 
equity to charge another with in- 
fringement of Its own copyright). 

2. See cases infra notes 3-6. See 
also Judgments [23 Cyc 1106]. 

3. Hills V. Hoover, 220 U. S. 329, 
81 SCt 402. 55 L. ed. 485, AnnCas 
1912C 662 (holding that a replevin 
suit not prosecuted to Judgment, but 
under which the infringing copies 
had been seised, was a bar to a sub- 
sequent action of assumpsit for pen- 
alties); Werckraeister v. American 
Tobacco Co.. 207 U. S. 375, 28 SCt 
124. 52 L. ed. 254. 

4L Sarony v. Ehrich, 28 Fed. 79. 
28 Blatchf. 556 (bwt this is a mere 
dictum, for the court had already 
decided that no such action would 
lie against anybody under the . stat- 
ute as it then -v^as). 

& Brady v. Daly, 175 U. S. 148. 
20 SCt 62, 44 L. ed. 109 [afl 83 Fed. 
1007, 28 CCA 253]. 

[a] Bnla appllsd.-— "The equity 
action was brought to enjoin the de- 
fendant from performing the play of 
'After Dark' with the railroad scene 
in it. taken from the plaintiff's play 
'Under the Gas Light,' and the in- 
junction was asked for on the 
ground that plaintiff's injuries could 
not be accurately ascertained or 
computed, and compensation for such 
injury could not be made by dam- 
ages, and as a portion of the relief 
complainant asked that the defend- 
ant be decreed to render a full and 
true account of all money and 
profits received by him. The decree 
in that case, however, did not direct 
the master to ascertain anything in 
regard to profits, no evidence was 
offered upon that subject, no finding 
was made thereon, and upon the 
coming in of the master's report no 
final judgment or decree for profits 
was ever asked or rendered. In view 
of these facts, we think there was 
no election of an inconsistent remedy 
by the plaintiff in the action which 
would bar him from the maintenance 
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ings to obtain all remedies to be united in one 
action.^ 

[$ 392] 5. Statute of LiinitationsJ The present 
copyright law provides no period of time within 
which the remedies for infringement must be prose- 
cuted, although there is a three-year limitation ap- 
plicable to criminal proceedings.^ Accordingly, 
actions at law for infringement of copyright are 
limited by the limitation existing for the class of 
actions to which it belongs in the state where the 
action is brought,® this being the general rule in 
the absence of any applicable federal statute of 
limitations/^ There is no statute of limitations 
strictly applicable to equity cases, but laches may 
bar relief.^ The former statute required actions for 
forfeitures and penalties to be commenced within 
two years after the cause of action had arisen.^^ 
This statute did not apply to a bill in equity for 
an injunction and damages, because such a suit is 
not an action for a forfeiture or a penalty." Nor 
did it apply to an action for damages given by the 
statute in the ease of infringement of books and of 
dramatic performing rights, because such damages 
are not a forfeiture or a penalty.^* But no penalties 
could be recovered which did not accrue within two 
years of the commencement of the action." Al- 
though plates were engraved more than two years 
before action brought, every printing from such 
plates was a new cause of action for the purposes 



of the statute." 

Under EngUBh statates. Under the Copyright Act 
of 1911, an action in respect of infringement of 
cop3rright cannot be brought after the expiration 
of three years next after the infringement.^^ Under 
prior statutes various periods of limitation were in 
force for different classes of copyrights and in- 
fringements ranging from a few months to six 
years." Although an action for the original in- 
fringement may be barred by limitations, subsequent 
infringing acts may give rise to a new cause of 
action which is not barred." 

[$ 393] S. Pleading— 1. Bill, Declaration, Peti- 
tion, or Complaint — a. In Gkneral. In an action 
for infringement of copyright, whether at law or 
in equity, plaintiff's bill, declaration, petition, or 
complaint must show title in plaintiff to the relief 
sought.^ This involves allegations showing the ^- 
istence of a valid copyright," its ownership by 
plaintiff,^ and its infringement by defendant.^ Of 
course only the ultimate facts, as distinguished 
from mere evidentiary facts, need be pleaded,^ al- 
though a bill in equity may be framed so as to ob- 
tain a discovery in aid of plaintiff's case,^ in ac- 
cordance with the usual rules.'^ In actions at law, 
the pleadings are conformed to those in the state 
court.^ The court, in its discretion, may permit 
the bill to be amended pending demurrer thereto.^ 
The bill must show that the amount in controversv 



of this action for the recovery of 
damages under the section of the 
Revised Statutes before referred to. 
Conceding that he might in the 
equity suit have recovered profits if 
there had been an accounting con- 
cerning the same, and that a dectee 
for their recovery would be a bar to 
a proceeding under the statute, yet 
the plaintiff was not bound to take 
such remedy; and when in fact he 
did not take it, and there was no 
accounting for profits in the equity 
suit, no decree made in regard to 
them and no recovery had. we see 
nothing to prevent the plaintiff in 
this action from recovering under 
the statute the damages which he 
has sustained by reason of the in- 
fringement of his copyright by the 
defendant." Brady v. Daly, 176 IT. S. 
148, 160, 20 set 62, 44 L.. ed. 109. 

41. See Werckmelster v. American 
Tobacco Co., 207 U. S. 875, 28 SCt 
124, 52 Li. ed. 264 (holding that the 
former statute gave but one action 
to enforce both forfeiture of copies 
and penalties * therefor, and that 
plaintiff exhausted his remedy In 
the first Judgment, although It did 
not give him all the remedy to which 
he was entitled under the statute- 
that is, a judgment for forfeiture or 
copies only was a bar to a subse- 
quent action for penalties. This is 
{>er8uasive that under the present 
aw all remedies must be sought and 
obtained in a single action). See 
also Hills V. Hoover, 220 U. S. 829, 
337, 31 SCt 402. 56 L. ed. 486, Ann 
Ca8l912C 662 (where the mere pend- 
ing of an action of replevin in which 
infringing sheets had been seized 
was held a bar to a subsequent ac- 
tion of assumpsit for penalties. Day, 
J., said: "It therefore follows that 
Hills & Co. having brought an action 
for the recovery of the infringing 
matter, and having conducted it so 
far as to have the goods seized and 
turned over to them, can have no 
other remedy under the statute which 
provides for all relief in a single 
action"). And see supra | 377. 

7. See generally Limitations of 
Actions [25 Cyc 963]. 

& Act March 4, 1909 (36 U. S. St. 
at L. 1076 c 320 9 39). 

9. Brady v. Daly, 176 U. S. 148, 
20 SCt 62, 44 L. ed. 109. 

"The court below was, as is stated 



in the opinion, somewhat Influenced 
in its decision of this question by the 
belief that if this were not a penal 
statute there was no Federal stat- 
ute of limitations applicable to it, 
and said that it could hardly be 
supposed that it was the intent of 
Congress to permit such a statutory 
rate of damagres to run without Fed- 
eral statutory limitation. If there 
were no such Federal statute, then 
the state statute would apply. Al- 
though not an action to recover a 
statutory penalty or forfeiture, still, 
in the absence of any Federal statute 
of limitations, it would be limited by 
the limitation existing for the class 
of actions to which It belongs in the 
State where the action was brought. 
Campbell v. Haverhill, 156 U. S. 610, 
15 SCt 217. 89 L. ed. 280." Brady v. 
Daly, 176 U. S. 148, 20 SCt 62, 44 
L ed. 109. 

10. Brady v. Daly, 176 U. S. 148, 
20 SCt 62. 44 L. ed. 109. See also 
Courts ril Cyc 886, 8891. 

11. KaOliM and aoqiil«sc«iio« see 
supra § 348. 

12. U. S. Rev. St § 4968; Patter- 
son V. J. S. Ogilvle Pub. Co., 119 
Fed. 461: Reed v. Carusl. 20 F. Cas. 
No. 11,642, Taney 72 (decided under 
the act of 1831 which also prescribed 
two years* limitation); Boucicault v. 
Wood, 3 F. Cas. No. 1,693. 2 Biss. 34. 

18. Patterson v. J. S. Ogilvie Pub. 
Co., 119 Fed. 461; Greene v. Bishop, 
10 F. Cas. No. 6,^63, 1 Cliff. 186. 

14- U. S. Rev. St. I 4968; Brady 
V. Daly, 176 U. S. 148. 20 SCt 62, 44 
Li. ed. 109; Reed v. Carusl, 18 F. Cas. 
No. 11.642, Taney 72. Contra Wheeler 
V. Cobbey, 70 Fed. 487; Daly v. 
Brady, 69 Fed. 286 [aff 83 Fed. 1007, 
28 CCA 253 (aff 175 U. S. 148, 20 SCt 
62, 44 L. ed. 109)] (both overruled by 
Brady v. Daly, supra). 

16. Daly v. Brady, 69 Fed. 286 
[aff 83 Fed. 1007, 28 CCA 258 (aff 
175 U. S. 148, 20 SCt 62. 44 L. ed. 
109)1; Reed v. Carusl, 20 F. Cas. No. 
11.642, Taney 72. 

la. Reed v. Carusl, 20 F. Cas. No. 
11,642, Taney 72. 

17. St. 1 & 2 Geo. V c 46 J 10. 

18. St. 16 Jac. I c 16 f 3; 54 Geo. 
Ill c 66; 3 & 4 Wm. IV c 16 5 3; 6 
& 6 Vict, c 46 S 26; Weldon v. Dicks, 
10 CHi. D. 247; Hogg v. Scott, L. R. 
18 Eq. 444; Clark v. Bell, 10 Mor. 
Die. Dec. Lit. Prop. App. 9; Stewart 



V. Black, 9 Sc. Sees. Cas. (2d ser) 
1026; Graves v. Mercer, 16 Wkly. 
Rep. 790. 

19. Hogg V. Scott, li. R. 18 Bq. 
444; Beauchemin v. Cadieux. 22 Que. 
Super. 482 Tapp dlsm 31 Can. S. C 
370]; Macmillan v. Snresh C^under 
Deb. [1890] 17 Indian L. R. (Cal- 
cutta) 961. 

ao. Crown Feature Film CJo. v. 
Levy. 202 Fed. 805; Llllard v. Sun 
Printing, etc., Assoc, 87 Fed. 213; 
Falk V. Seidenberg, 48 Fed. 224; 
Falk V. Schumacher. 48 Fed. 222; 
Black V. Henry G. Allen Co., 42 Fed. 
618. 9 LRA 433; Chicago Music Co. v. 
J. W. Butler Paper Co., 19 Fed. 75«; 
Atwill V. Ferrett, 2 F. Cas. No. 640, 
2 Blatchf. 89; Ferrett v. Atwill, 8 F. 
Cas. No. 4.747, 1 Blatchf. 151; Law- 
rence V. Dana, 16 F. Cas. No. 8.186. 
4 Cliff. 1; Russell v. Smith. 12 Q. B. 
217, 64 ECL 217. 116 Reprint 849. 

[a] Bzcusliig »i»par«iit delay.— It 
is not always necessary for com- 
plainant to set forth in his bill the 
circumstances which explain a delay 
in bringing a suit. Greene v. Bishop. 
10 F. Cas. No. 5.763. 1 Cliff. 186. 

81. Ford V. Charles B. Blaney 
Amusement Co.. 148 Fed. 642. See 
also infra §§ 394-399. 

ra] CompUanoe with statnte*— 
"The bill must show strict com- 
pliance with the requirements of the 
Copyright Law, and, if the failure 
so to do appears on the face of the 
bill, then the bill falls to state a 
cause of action under the statute. 
Crown Feature Film Co. v. Levy, 202 
Fed. 805, 806. 

22. See infra § 400. 

23. See infra S 401. ^^. 

24. Falk V. Curtis Pub. Co., 100 
Fed. 77; Farmer v. Calvert Lltn., 
etc., Co., 8 F. Cas, No. 4,661, 1 Fllpp- 
228- Sweet v. Maugham. 11 Sim. 61. 
34 EngCh 51, 69 Reprint 798; fiSquity 
Rules rule 26. 

26. See supra 8 866. See also 
infra 8 409. .. ... 

26. See Discovery [14 Cyc 301]: 
Equity [16 Cyc 297]. 

27. Ohman v. .New York, 168 Fej. 
968; Johnston v. Klopsch, 88 Fed. 
692 

Praetloa oonf omilty act see Courts 
[11 Cyc 884]. ^ ^ 

28. Crown Feature Film 9^' -V 
Bettis Amusement Co.. 206 Fed. 862. 
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is snfiQcient to support the jarisdiction.'* 

[i 394] b. Avennent of Copyright— (1) In Gon- 
eraL Since copyright is wholly a statutory right 
given by the statute only in respect to certain 
classes of works,^ and to certain classes of per- 
sons,"*^ on compliance with specified terms and con- 
ditions,^ and existing only for a limited time,^' a 
plaintiff complaining of an alleged infringement of 
his copyright must allege every fact necessary 
under the statute to the existence of a valid copy- 
right.^ No intendment will be made in favor of 
an exclusive monopoly of this character;^ plaintiff 
must show that he has taken the steps required by 
law to obtain it.^ These requirements are sub- 
stantially different under the present law^^ from 
what they were under the former law,^ or under 
the English^ or Canadian law,^ and there is a cor- 
responding difference in the particular facts that 
VEmaX be averred in order to show the existence of 
a eopyrighty^^ but the principle remains the same, 



that what the statute requires must be allc^ed.^^ 
But nothing not required by the statute need be 
alleged.*^ Where the statute prescribes two meth- 
ods for complying with the nccessaiy conditions, a 
bill alleging disjunctively the use oi both methods 
is ambiguous, and tenders no issue.^ But where 
the two methods are not inconsistent, a conjunctive 
allegation that both were used will be upheld.^ 
Mere legal conclusions are of course insufficient; 
the specific acts done and necessary to constitute a 
compliance with the law must be affirmatively 
alleged.*® 

[i 395] (2) Oitisenahip or Residence. The citi- 
zenship or residence of the copyright claimant at 
the time of taking out the copyright must be al- 
leged*^ in order to show that he was a person en- 
titled to the benefit of the copyright laws.** Where 
plaintiff is a nonresident alien, he must allege the 
existence of reciprocal copyright relations between 
his country and the United States entitling him to 



29. Bureau of National Literature 
V. Sells, 211 Fed. 379; Ginn v. Apollo 
Pub. Co., 209 Fed. 713; Qhman v. 
New York, 168 Fed. 953. 

raAvral JurUidlctioA as d«p«ttdant 
OB amount In oontrovtny see Courts 
111 Cyc 878]. 

ao. What may lio oopjrlg1it«d see 
supra S9 90-143. 

31. Wlio Mitltltd to oopyrifflit see 
supra ifi 144-166. 

32. maqviremaiita for w^weiag 
and prasorvlntf ooyyxig^t see supra 
Si 167-234. . ^ 

33. Hiiratloii and renowal of oopy* 
zigiLt Uanaa, see supra 9S 235-244. 

34. Gaumont Co. v. Hatch. 208 
Fed. 378; Bosselman v. Richardson, 
174 Fed. 622. 98 CCA 127: Ohman v. 
New York. 168 Fed. 953; Ford v. 
Charles B. Blaney Amusement Co., 
148 Fed. 642; Burnell v. Chown, 69 
Fed. 993; Osgood v. A. S. Aloe In- 
strument Co., 69 Fed. 291; Scrlbner 
V. Henry G. Allen Co., 49 Fed. 854; 
Scrlbner v. Henry G. Allen Co., 48 
Fed. 680; Trow City Directory Co. 
V. Curtin, 36 Fed. 829; Falk v. 
Howell, 34 Fed. 739; Stover v. La- 
throp, 38 Fed. 348- Chicago Music Co. 
V. J. "W. Butler Paper Co., 19 Fed. 
768; Boucicault v. Hart, 3 F. Cas. 
No. 1,692, 13 Blatchf. 47; Parkinson 
V, Laselle, 18 F. Cas. No. 10,762, 3 
Sawy. 330; Burk v. Relief, etc., As- 
soc, 3 Hawaii Fed. 388. 

ra] Allagatlon of rocording' of 
tltlo.^ — ^A bill for infringement which 
fails to allege that the titles of the 
alleged copyrighted books have been 
recorded by the librarian of congress 
was demurrable under the former 
law. Edward Thompson Co. v. 
American Law Book Co., 119 Fed. 
217. 

36b Chicago Music Co. v. J. W. 
Butler Paper Co., 19 Fed. 758. 

30. Gaumont Co. v. Hatch, 208 
Fed. 378; Bosselman v. Richardson, 
174 Fed. 622, 98 CCA 127; Ford v. 
Charles E. Blaney Amusement Co., 
148 Fed. 642; Chicago Music Co. v. 
J. W. Butler Paper Co.. 19 Fed. 768. 

37. See supra Sfi 167-197. 
See supra SS 198-219. 
See supra S§ 220-233. 



40. See supra S 234. 

41. Gaumont Co. v. Hatch. 208 
Fed. 378. 

42. See cases this .section passim, 
[a] Antbor or pnbllalior. — ^Where 

a statute requires that a person 
shall, in his complaint for the in- 
fringement of a copyright, "specify 
. . . the name of the persons 
whom he alleges to have been the 
author or first publisher of such 
book, or the proprietor of the copy- 
right therein, together with the title 
of such book, and the time when, and 
the place where, such book was first 
published." a sufficient compliance 
Is had by alleging a different publi- 
cation of the deputed work at some 
particular place, by some definite 



farty, either before or simultaneous- 
y with the publication by plaintiff. 
Boosey v. Purday. 10 Jur. 1038, 
1039. 

[b1 Dato of pabUoatlon* — ^Where 
the date of publication is some years 
prior to that of the Infringement, it 
is sufllcient to state the year of pub- 
lication without alleging the day or 
the month. Boosey v. Davidson, 4 
D. & L. 147. 

43. Scrlbner v. Henry G. Allen 
Co.. 49 Fed. 864. 

[a] AT«rmant0 wliicli follow tbe 
language of tbe statnto are suffi- 
cient. Consequently a bill which 
avers that two copies of the book 
were' deposited in the librarian's 
ofllce In Washington is sufficient, 
without alleging that the book was 
published within a reasonable time 
after the deposit of the copy of the 
title. Scrlbner v. Henry G. Allen 
Co., 49 Fed. 864, 855 (where the 
court said: "The second ground of 
demurrer which is stated in the brief 
is that the bill simply alleges that 
Mr. Scrlbner deposited within 10 
days after publication, in the libra- 
rian's ofilce at Washington, two 
copies of the book, whereas it 
should also have alleged that the 
book was published within a reason- 
able time after the deposit of the 
copy of the title. The averments in 
the bill state a compliance with the 
statutory provisions, and follow the 
language of the statute, and are 
more full than those in precedents 
which have received the sanction of 

high authority"). 

Tbl Xniloal eompoaitlon for tlio 
pnrpoM of pnbUo porformanoo for 
proflta. — ^A bill for infrinsrement of a 
musical composition by an unauthor- 
ized public performance need not al- 
lege that it was written for the pur- 
pose of public performance for prof- 
it. Hubbell V. Royal Pastime 
Amusement Co.. 242 Fed. 1002 
fwhere. construing Act March 4, 
1909 [35 U. S. St. at L. 1075 c 320 
5 1 subd (c)] Mayer, J., said: "As 
a mere matter of pleading, I am in- 
clined to think that, when the com- 
poser composes his composition with 
an unlimited copyright notice, it 
may fairly be Inferred that he had 
written the work for the purpose of 
securing all the rights attainable 
under the Copyright Act, including 
the exclusive right publicly to per- 
form it for profit"). 

44. Falk V. Howell, 34 Fed. 739 
(where a bill alleging, in the lan- 
guage of Rev. St. S 4956, that com- 
plainant, "before publication, deliv- 
ered at the office of the librarian of 
congress, or mailed to said librarian, 
a copy of the title of said photo- 
graph," was held to be ambiguous). 

4& Scrlbner v. Henry G. Allen 
Co., 43 Fed. 680 (where a bill alleg- 
ing the delivery at the ofilce of the 
librarian of congre.ss of two copies 



of the book as required by statute, 
and also the deposit of such copies 
in the mail addressed to such libra- 
rian, was held not to require com- 
plainant to elect as to which aver- 
ment he would undertake to 
prove). 

46. Ohman v. New York. 168 Fed. 
953; Ford v. Charles R Blaney 
Amusement Co., 148 Fed. 642; Bur- 
rell v. Chown, 69 Fed. 993. 

ral BuMeLnnoj of aTarmonts*— 
(1) The statement of the legal con- 
clusion that "the copyright was 
taken out by [plaintiff] previous to 
the publication thereof, in full ac- 
cordance with the requirements of 
the laws of the United States" is in- 
sufficient. Trow City Directory (Jo. 
V. Curtin, 36 Fed. 829. (2) "In an 
action for infring'ement of a copy- 
right, it is not sufficient to allege 
generally in the bill or complaint 
that all conditions and requisites re- 
quired by the laws of the United 
States to obtain a copyright have 
been complied with, but the specific 
acts done and necessary to consti- 
tute such compliance with the law 
must be affirmatively alleged, and 
the complaint must also show that 
the person in whose name the copy- 
right was obtained was the person 
who owned the right and was en- 
titled to it." Ohman v. New York, 
168 Fed. 958, 967 [quot Ford v. 
Charles E. Blaney Amusement Co., 
148 Fed. 642, 645]. (3) "The com- 
plaint In an action of this kind must 
allege affirmatively that the title of 
the book has been filed in the office 
of the Librarian of Congress at 
Washington, that two copies of the 
book have been filed in such office 
before its publication, and that no- 
tice of the copyright, as required 
by the act, has been printed upon 
each copy issued. The bill in this 
case does not contain these specific 
allegations, although it does con- 
tain an allegation that all condi- 
tions and requisites to obtain a 
copyright, as required by the laws 
of the United States, were complied 
with. I think, under the authorities, 
that the specific allegations to 
which I have referred should be 
contained affirmatively in the bill." 
Ford V. Charles E. Blaney Amuse- 
ment Co., supra. (4) An averment 
that the printed title was furnished 
to the librarian of Congress and that 
"thereafter, within the time and in 
the manner prescribed by law," 
plaintiff "did all the things required 
by law to be done in order to secure 
to himself the full enjoyment of all 
rights and privileges granted by the 
laws of the land governing copy- 
right," is insufficient to entitle him 
to protection. Burnell v. Chown, 69 
Fed. 993. 994. 

47. Webb v. Powers, 29 F, Cas. 
No. 17,323. 2 Woodb. & M. 497. 

48. See supra §8 157-162, 
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the benefit of the copyright laws.^^ 

[% ^6] (3) Anthorship and Originality. Au- 
thorship and originality to the extent necessary to 
support a copyright^ must be alleged.^^ It is suffi- 
cient to allege in general terms that plaintiff, or 
one under whom he claims, was the author, in- 
ventor, and designer of a certain new and original 
work not previously published ;°^ and it is unneces- 
sary to state in detail the acts constituting author- 
ship, or the modus operandi followed in producing 
the work.^ In the case of copyrighted photographs, 
this form of all^ation has been held to be sufi&- 
cient;^ but it has also been held insufficient, on the 
ground that one may be the author of a photo- 
graph without intellectual effort involving inven- 
tion or originality,*'^ a photograph being distin- 
guished in this respect from a map, book, or statue, 
to be the author, inventor, or designer of which 
one must necessarily have injected some intellectual 
effort into the production.®^ This distinction seems 
^; unwarranted." An averment merely that the work 

49. Ohman v. New York. 168 Fed. 
953. 

80. See supra 59 91-97. 

ftl. Crown Feature Film Co. v. 
Levy, 202 Fed. 805; Bosselman v. 
Richardson, 174 Fed. 622, 98 CCA 
127; Henderson v. Tompkins^ 60 Fed. 
7B8; Atwill v. Ferrett, 2 F. Cas. No. 
640, 2 Blatchf. 39. 

[a] Photogvaphs*— "I am inclined 
to think that defendants are ri^ht in 
their contention that the bill is de- 
murrable because there is nothing 
to show that the photograph Is a 
copyrightable work.^' Crown Fea- 
ture Film Co. V. Levy, 202 Fed. 805, 
806. 

68. Gaumont Co. v. Hatch. 208 
Fed. 378; National Cloak, etc.. Co. v. 
Kaufman, 189 Fed. 215; Walker v. 
Globe Newspaper Co., 140 Fed. 306, 
72 CCA 77, 2 LRANS 913, 5 AnnCas 
274 [rev 130 Fed. 693, and rev on 
other grounds 210 U. S. 356, 28 SCi 
726. 62 L. ed. 10961. 

68. Gaumont Cf^. v. Hatch, 208 
Fed. 378; Falk v. Schumacher, 48 
Fed. 222 (photograph). 

[a] Oorporatloa. as antlior or pro- 
prietor.— "The fifth and last ground 
of dismissal is stated to be that it 
does not appear that the Gaumont 
Company was entitled to register 
and copyright the picture referred 
to, and this, we gather from the ar- 
gument, is based upon the assertion 
that the complainant, the Gaumont 
Company, being a corporation, could 
not be capable of intellectual effort, 
which is involved in the word 'au- 
thor.' and that it does not appear 
how the Gaumont Company became 
possessed of the picture. This rea- 
son and argument may be disposed 
of. first, by the consideration that 
the bill alleges in the third para- 
graph that the Gaumont Company 
was the sole and exclusive owner, 
author, and proprietor of certain 
original moving pictures and that is 
a question of proof at the trial; and. 
second, that by the provisions of the 
act, section 62, the word 'author* 
should include an employer in the 
case of works made for hire. This, 
too, is a matter of proof which must 
await trial." Gaumont Co. v. Hatch. 
208 Fed. 378. 381. 

[b] Ooipjr\At in op«ra.— An alle- 
gation in a bill for Infringement of 
a copyright of an opera that the 
work was arranged, adapted, printed, 
and published by or for plaintiff is 
defective; but a sufficient title will 
be shown if it is also alleged that 
plaintiff made many additions and 
alterations to the music; that he 
added new matters of his own* that 
he arranged the pieces so altered 
and composed and took out a copy- 
right therefor in 'proper form. At- 
will V. Ferrett, 2 F. Cas. No. 640, 2 
Blatchf. 89. 



was *' written Or composed" by a designated person 
was criticized, but sustained on eeneral demurrer as 
sufficient to import originality. 

[$ 397] (4) Deposit of Copies and Registration. 
Under the former law, delivery at the office of the 
librarian of congress, or deposit in the mails ad- 
dressed to him, within the time specified, of the re- 
quired title or description- and of the required copies 
or photograph of the work, were conditions prece- 
dent to the existence of any copyright therein,®* 
and accordingly, in a suit for infringement of a 
Copyright secured under the former law, it is neces- 
sary for plaintiff to allege and show such delivezy 
or deposit,^ and the recording of the title in the 
office of the librarian of congress.^^ But under the 
present law, registration and deposit of copies is 
not a condition precedent to the existence oi a 
copyright in published works,®^ and accordingly 
need not be alleged in order to show a valid copy- 
right.^ Registration and deposit of copies is, how- 
ever, a condition precedent to the existence of a 



54. Pagano v. Chas. Beseler Co., 
234 Fed. 963; Falk v. Schumacher. 48 
Fed. 222 (unnecessary to allege mo- 
dus operandi of taking copyrighted 
photograph). 

[a] Bia» applied.— (1) "The sub- 
ject of the copyright is a photograph 
of a scene on Fifth avenue in the city 
of New York from Forty-First street 
to Forty-Second street, which in- 
cludes the Public Library. In para- 
graph V of the complaint plaintiffs 
allege that the picture is — 'from his 
own original conception, to which he 
gave visible form ... by select- 
ing the position and place from which 
to take said picture, and the moment 
when the light, shade, cloud, and sky 
effects upon said New York Public 
Library and its surroundings com- 
bined to make a new harmonious and 
artistic picture.' Whether what was 
done makes a new, harmonious, and 
artistic picture is probably a conclu- 
sion of the pleader; but the allega- 
tion that the conception was original, 
and that visible form was given to 
that conception by selecting the posi- 
tion and place at the proper moment, 
is an allegation of fact. The d^^mur- 
rer, therefore, must be overruled.** 
Pagano v. Chas. Beseler Co., 234 Fed. 
968. (2) An allegation In a bill for 
an iniunction for infringement of a 
copyright photograph, that complain- 
ant "is the author, inventor, designer 
and proprietor of a certain photo- 
graph and negative thereof, known 
and entitled 'Photograph No. 23 of 
Lillian Russell, by B. J. Falk. N. Y.' *' 
is sufficient without giving a descrip- 
tion of the method of producing the 
photograph, or attaching a copy 
thereof to the bill. Falk v. Seiden- 
berg, 48 Fed. 224; Falk v. Schu- 
macher. 48 Fed. 222. 

66. Falk V. City Item Printing Co., 
79 Fed. 321 (holding that it is neces- 
sary for complainant to allege, for 
the purpose of showing his right of 
copyright, the existence of facts of 
originality, intellectual production, 
thought and conception). 

ea. Falk V. City Item Printing Co., 
79 Fed. 321. 

67. Photograplui as sutjecti of 
oopyriglit see supra ft 118. 

68. Henderson v. Tompkins, 60 
Fed. 758. 

69. See supra §§ 199-208. 
60. Davies v. Bowes, 219 Fed. 178, 

134 CCA .552; Bosselman v. Richard- 
son. 174 Fed. 622, 98 CCA 127; Ford 
V. Charles B. Blaney Amusement Co., 
148 Fed. 642; Burnell v. Chown, 69 
Fed. 993; Osgood v. A. S. Aloe In- 
strument Co., 69 Fed. 291; Trow City 
Directory Co. v. Curtin. 36 Fed. 829; 
Parkinson v. Laselle, 18 F. Cas. No. 
10,762. 3 Sawy. 330; Burk v. Relief, 
etc., Assoc, 3 Hawaii Fed. 388. 

[a] RnU appUedv— (1) "To entitle 
the complainant to maintain this 



suit it must, therefore, appear that 
the two copies were delivered on that 
day or mailed on that day. The com- 
plaint alleges that the two copies 
were delivered or caused to be deliv- 
ered to the Librarian on June 24, 
1908, which is a day later than the 
day of publication. The complaint 
thus fails to allege compliance with 
the statute; but, ir the proofs showed 
compliance, the complaint could be 
amended to conform thereto." Davies 
V. Bowes. 219 Fed. 178, 179, 184 CCA 
&62. (2) The deposit of copies within 
ten days after publication must be 
affirmatively averred, and an aver- 
ment that "within the time and in 
the manner prescribed by law, your 
orator did all the things required by 
law to be done In order to secure 
to himself the full enjoyment of all 
the rights and privileges" granted by 
the copyright laws is not sufficient. 
Burnell v. Chown, 69 Fed. 993, 994. 

[b] Hellvenr ana mailing of 
ooplMi; oonJimctlT* statsmoit. — Rev, 
St. 5 4966, allowing a person seeking 
a copyright to deliver at the office or 
the librarian of congress the copy of 
the title of the book and the two 
copies of the book which the statute 
requires to be deposited, and also 
permitting the deposit of such copies 
in the mail addressed to such li- 
brarian, does not prevent both the 
delivery and mailing of the copies; 
and where a complaint for infringe- 
ment avers that both these acts were 
done, complainant will not be re- 
quired to elect which averment he 
will undertake to prove at the trial 
and to abandon the other. Scribner 
V. Henry G. Allen Co., 43 Fed. 680 
[dist Falk V. Howell, 34 Fed. 739 
(where a disjunctive statement that 
the complainant mailed or delivered 
copies to the librarian of congress, 
although in the language of the stat- 
ute, was held insufficient)]. 

61. Edward Thompson Co. v. 
American Law Book Co., 119 Fed. 217. 

[a] Beason for ral«« — "It may be 
admitted that the title is in law re- 
corded when received for record, ana 
that the date of the recording is the 
time when it is so received, rather 
than that when It is actually written 
in the record book. But In view of 
the express language of the statute, 
limiting the duration of the grant 
'from the time of recording the title, 
and providing for the recovery oi 
damages 'after the recording of tne 
title,* it would seem that the Jfact or 
record should be alleged in the OJ". 
even if the delivery to the librarian 
is sufficient evidence of the fj^^* 
Edward Thompson Co. v. American 
Law Book Co., 119 Fed. 217, 220. 

62. See supra § 174. _^ „ 

63. National Cloak, etc.. Co, v. 
Kaufman. 189 Fed. 215. . ^ ^-_ 

[al Present and fonii«J*?L5^ 
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copyright in unpublished works;** and accordingly , 
in suits for infringement of copyright in unpub- 
lished works, it is necessary to allege registration 
And deposit of copies as required by the statute in 
respect to that class of works.^ In all eases com- 
pliance with the provisions as to registration and 
deposit of copies is a condition precedent to the 
maintenance of any suit for infringement," and ac- 
cordingly should be alleged in order to show a 
right to sue.*^ 

[i 398] (5) Kotiee of Oopyright. The insertion 
or use of the notice of cop3rrighi as required by the 
statute has always been r^arded as a condition 
precedent,"^ and observance of the statutory re- 
quirements in that respect must be alleged.^ Since 
such notice has never been required in foreign 
editions,^ except, perhaps, under the present law, 
in the ease of investitive publication of foreign 
works in languages other than English and prior 
to resigtration of such works,^^ it is not necessary 
to allege use of the notice in foreign editions.^' 

[i 399] (6) Domeatic Ifanufactue. Compliance 
with the domestic manufacturing requirements, if 
applicable to the class of works in question/" must 
be alleged, for copyright protection is accorded only 
to works produced in accordance with these require- 
ments-^* Under the former statute it was held un- 
necessary for plaintiff to all^e compliance with the 
domestic manufacturing provisions then in force 'J'^ 



but this decision seems to be unsound, and the usual 
practice was to allege compliance with these pro- 
visions.'* 

[i 400] c. Averment of Ownership. Facts must 
be alleged showing that plaintiff is competent to 
maintain the suit; that the rights of action asserted 
is in him.'' The complaint must show that the 
person in whose name the cop3nright was obtained 
was the person who owned the right and was enti- 
tled to the copyright.'^ An averment that plaintiff 
was the author,'" or author and proprietor,^ or 
simply that plaintiff was proprietor,^^ is sufficient. 
It is unnecessary to set out plaintiff's chain of 
title.^ It has been held, however, that a mere aver- 
ment of proprietorship is insufficient without fur- 
ther averments showing how plaintiff became pro- 
prietor.^ Where the copjnright was not obtained 
in plaintiff's name, plaintiff must connect himself 
with it by proper averments showing an assignment 
or other transfer of it to him," or a license under 
it, sufficient to entitle him to sue.^^ An allegation 
of a sale of ''the sole right of printing and pub- 
lishing" a work may be taken to imply a sale of 
the copyright, but it properly should be idleged 
that the ''copyright" was sold and transferred.®" 
Facts and not mere conclusions must be alleged;®' 
but where the facts are properly stated, the legal 
conclusions therefrom may be pleaded even in an 
alternative form.®* Since the term "author" now 



."The flrat count of the de- 
murrer questions the copyright be- 
cause of the failure to register or 
enter, in form and manner provided 
by law, the title of the book or 
volume of the publication. Such for- 
mality as was necessary under the 
former law is not now required by 
Act March 4. 1909, 36 St. at L.. 1075. 
c. 320 <U. S. Comp. St. Supp. 1909, 
p. 1289) under which the copy right 
for consideration was acquired. 
Copyright vests upon the publication 
of the book or publication with the 
notice of copyright under section 9 
of the act. The allegations in the 
bill are full and sumcient showing 
that the necessary steps of the stat- 
ute were observed in securing the 
right and certificate of copyright." 
National Cloak, etc., Co. v. Kaufman, 
189 Fed. 216, 216. 

64. See supra 5 181. 

65b Gaumont Co. v. Hatch. 208 
Fed. 378 (where the defect was cured 
by amendment). See also cases 
supra note 60, supporting the text. 
although decided under the former 
statute, because the statutory re- 

?[Uirements are not essentially dif- 
erent. 

66. See supra S 380. 

67. Crown Feature Film Co. v. 
Levy, 202 Fed. 805. 

[a] JLv«rui«B.t held iiuraUaolent^— 
"The allegation that Powers filed 
'two complete copies of said photo- 
graphs' does not satisfy the require- 
ment of the statute, which, among 
other things, is that registration 
shall be made by depositing 'two 
complete copies of the best edition 
thereof then published.' " Crown 
Feature Film Co. v. Levy, 202 Fed. 
8(^5, 806. 

66. See supra 88 194-197: 212- 
219. 

69. Ford V. Charles E. Blaney 
Amusement Co., 148 Fed. 642; Hag- 
gard V. Waver ly Pub. Co., 144 Fed. 
490: Falk v. Gast Llth., etc., Co., 40 
Fed. 168; Trow City Directory Co. -v. 
Curtin, 36 Fed. 829. 

70. See supra 88 194, 219. 

71. See supra 88 173, 193, 194. 

n. United Dictionary Go. v. G. A 
C. Herriam Co., 208 tJ. S. 260, 28 SCt 
290. 62 L. ed. 478; Haggard v. Wa- 
verly Pub. Co., 144 Fed, 490. 

78. See supra 88 100, ;^88-192. 

74. See supra 8 100. And see Act 



March 4, 1909 (36 U. S. St. at L. 1076 
c 320 8 16). 

76. Osgood V. A. S. Aloe Instru- 
ment Co., 69 Fed. 291. 

76. Burden of i^roof of domestic 
maanfactiire see infra 8 413. 

77. Crown Feature Film Co. v. 
Levy, 202 Fed. 806; Ferrett v. Atwill, 
8 F. Cas. No. 4.747. 1 Blatchf. 161. 

78. Bosselman v. Richardson, 174 
Fed. 622, 98 CCA 127; Ford v. Charles 
E. Blaney Amusement Co.. 148 Fed. 
642. 

[a] Ittoonrtsfnot— of allegatloiii 
M to antliorship in a bill for infringe- 
ment of copyright are no ground of 
objection on general demurrer, if 
other allegations are suflUciently ex- 
plicit as to the authorship. Atwill v. 
Ferrett, 2 F. Cas. No. 640, 2 Blatchf. 
39. 

79. Falk V. Seidenberg, 48 Fed. 
224: Falk v. Schumacher. 48 Fed. 222. 

8<l. Gaumont Co. v. Hatch, 208 
Fed. 378; Falk v. Seidenberg. 48 Fed. 
224* Falk v. Schumacher. 48 Fed. 222. 

81. Edward Thompson Co. v. 
American Law Book Co., 119 Fed. 
217; Lillard v. Sun Printing, etc., 
Assoc, 87 Fed. 218. 

86. Lillard v. Sun Printing, etc., 
Assoc, 87 Fed. 213. See Tarns v. 
Witmark, 30 Misc. 298. 63 NTS 721 
raff 48 App. Dlv. 632 mem, 63 NTS 
1117] (where a like ruling was made 
as to common-law property). 

[a] Bnle avplled^— "The first 
ground of demurrer is that the bill 
contains bo averment that complain- 
ants are the authors, inventors, de- 
signers, or proprietors of the engrav- 
ing, cut, or print, and of the article In 
reference to the same. It is. how- 
ever, averred that they were, prior to 
the time of securing oopyright, the 
proprietors of the book or periodical 
entitled 'Popular Science, January. 
1897.' If they were proprietors of 
the whole book, they were, of course, 
proprietors of every part of it, in- 
cluding the engraving and the article 
In reference thereto contained in such 
book. Averment of proprietorship is 
suflOclent, under the authorities. 
When the proofs are taken, complain- 
ants win no doubt have to show who 
was the author or designer of the 
article and of the illustration, and 
how such article and illustration 
came Into their possession as pro- 
prietors, but it is not necessary in 



the bill to set forth the chain of 
title." Lillard v. Sun Printing, etc.. 
Assoc, 87 Fed. 218. 214 [quot Edward 
Thompson Co. v. American Law Book 
Co., 119 Fed. 217. 220]. 

83. Crown Feature Film Co. v. 
Levy, 202 Fed. 805; Chicago Music 
Co. V. J. W. Butler Paper Co., 19 Fed. 
768. 

[a] Oonttury Tiew stated and U- 
liurtrated^ — CD "Complainant states 
merely that its assignor was 'the sole 
and exclusive owner and proprietor 
of certain photographs entitled "St. 
George and the Dragon, Part 1" 
. . . and of all rights and priv- 
ileges thereunder and therein in and 
to the United States and the terri- 
tories thereof.' There is no allega- 
tion that Powers was the author, or 
that there was any author or pro- 
ducer in the United States or else- 
where, or how, if Powers was not 
the author, he became the proprietor. 
I think, under the present act even 
more strongly than heretofore, com- 
plainant must show his title not 
merely by an allegation that he is 
the proprietor, but by setting forth 
facts which show how he became pro- 
prietor and why he has the rlpht to 
^rincr the action. While Bosselman v. 
Richardson, 174 Fed. 622, 98 CCA 127, 
and Ford v. Charles E. Blatiey 
Amusement Co., 148 Fed. 642, arose 
Mnder the nrevlous law, yet they are 
in principle applicable to the case 
here under consideration." Crown 
Prature Film Co. v. Levy, 202 Fed. 
805, 806. (2) Nobody but the authof. 
or some person who has acquired the 
authority of the author, can obtain 
a copyright under law; and where a 
person attempts to copyright as pro- 
prietor, and avers that he has copy- 
righted as proprietor, he must show 
how he became proprietor. Chicago 
Music Co. V. J. M. Butler Paper Co., 
19 Fed. 758. 

84. AssiginneBt and transfer of 
copyxlglit see supra §8 246-262. 

85. Bight of licMuio* to sua 6ee 
supra 5 386. 

Be, Ford V. Charles E. Blaney 
Amusement Co., 148 Fed. 642. 

87* Black v. Henry 6. Allen Co<* 
42 Fed. 618, 9 LRA 433. 

88. Black v. Henry O. Allen Co.. 
42 Fed. 618. 9 LRA 433. 

[a] XIlwitnMoa.^— *A bill which at- 
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includes an employer for whom works are made for 
hire,^* a corporation sufficiently shows title by al- 
leging its authorship of the work,«» and under either 
the present or the former law proprietorship is 
shown by allegations that the work was made for 
plaintiff by his employees for hire.®^ 

[$ 401] d. Averment of Infriogement. Infringe- 
ment by defendant must be distinctly charged."^ 
Every fact necessary to constitute infringement 
under the statute,^^ and to render defendant liable 
therefor,^ must be alleged, and no other facts need 
be alleged.^^ It has been held to be sufficient to 
describe the offense in the language of the statute.^^ 
The necessary averments will vary according to the 
class of copyright involved and the manner of its 
infringement. It is sufficient to charge the infringe- 
ment positively as a fact; the averment need not 
purport to be made on knowledge.®^ It is not neces- 
sary to specify the parts of plaintiff's work claimed 
to have been pirated ^^^ even in cases where plaintiff 
does not claim copyright in all the passages copied 
by defendant.^ It is sufficient to charge in gen- 
eral terms that defendant has copied, published, and 



pirated the work.^ But the charge of infringement 
may be limited to only parts of plaintiff's work.^ 
The evidence by which the infringement may be 
proved, such as similarities, identities, peculiarities, 
common errors, and the like, should not be pleaded p 
if it is important to call such matters to the atten- 
tion of the court for any purpose, such as to obttin 
or to continue a provisional injunction, it should be 
done by affidavit, and not by all^ations in the 
bill.^ Defendant's guilty knowledge or intent need 
not be alleged,'^ except in the few cases where such 
knowledge or intent is necessary under the statute 
to render defendant liable.® A bill for injunction, 
under the former law, was not required to negative 
the proprietor's written consent to the alleged in- 
fringing acts,^ although such allegation was neces- 
sary in a declaration for damages and forfeiture.^ 
[$ 402] e. Exhibits. A copy of the aUeged in- 
fringement of copyright, if actually made, and a 
copy of the work allied to be infringed, must ac- 
company the bill, declaration, petition, or complaint, 
or its absence must be explained,* except in cases of 
alleged infringement by the public performance of 



le^es the terms of an agrreement, and 
then states that If by such agreement 
an interest in the copyright was not 
assigned and transferred to plaintiff, 
the agreement was an exclusive li- 
cense, is a correct form of pleading. 
The facts are stated, and the conclu- 
sions therefrom are stated in an 
alternative form. Black v. Henry G. 
Allen Co.. 42 Fed. 618, 9 LRA 433. 
' 89. Act March 4. 1909 (85 U. 3. St. 
at L. 1075 c 320 8 62). See also 
supra S 149. 

80. National Cloak, etc., Co. v. 
Kaufman, 189 Fed. 216. 

[a] XlliuPtratlon. — An allegation in 
a bill by a corporation for infringe- 
ment that complainant was a cor- 
poration created under the laws of 
New York, and that It wrote, de- 
signed, and compiled, and caused to 
'be written, designed, and compiled by 
those employed by it for such pur- 
pose, all of them citizens and resi- 
dents of the United States, or aliens 
domiciled within the United States 
at the time of the first publication 
Qf the book in question of which it 
was the proprietor, sufficiently 
showed that complainant corporation 
was entitled to the copyright. Na- 
tional Cloak, etc., Co. v. Kaufman, 
189 Fed. 215. 

81- National Cloak, etc., Co. v. 
Kaufman, 189 Fed. 216; Edward 
Thompson Co. v. American Law Book 
(Co.. 119 Fed. 217. 

[a] Bole am^lled* — Where a bill 
alleged that complainant was the 
owner of the copyrighted work 
known as the "American and English 
Encyclopaedia of Law" and the "En- 
.cvclopeedia of Pleading and Prac- 
tice," and charged that the volumes 
of. such work were edited, prepared, 
and published by and under com- 
plainant's direction, at great expense, 
irom original sources, complainant 
being at great expense in collecting 
the cases and authorities therein 
.cited, and searching for Judicial 
precedents, and in discussing and 
Tormulating the propositions of law 
therein contained, and in presenting, 
delecting and arranging the matter 
contained in said books, the bill 
sufficiently alleged how complainant 
became tne proprietor of the work. 
Edward Thompson Co. v. American 
Law Book Co., 119 Fed. 217. 

82. Falk v. Curtis Pub. Co., 110 
Fed. 77; Black v. Henry G. Allen Co., 
■fi2 Fed. 618, 9 LRA 483; Stover v. 
Lathrop, 33 Fed. 348; Lee v. Simpson, 
Z C. B. 871, 64 ECL 871, 186 Reprint 
349. 

•8. Wliat ooii8tltiite« liifrliigeiiiMit 
see supra )I9 263-830. 

84. Persona li»bl* see supra 9S 



381-335. 

SB. Falk V. Curtis Pub. Co., 100 
Fed. 77. 

[a] irnaeoesaarj alle^tioBg^— 
Where a statement of claim in a suit 
under Rev. St. § 4966 properly alleges 
the copying, printing, publishing, and 
exposing for sale of the infringing 
copies of defendant, either of which 
constitutes an Infringement, it need 
not allege that defendant was actu- 
ally engaged in any such acts at the 
time copies of the infringing publica- 
tion were found in his possession. 
Falk V. Curtis Pub. Co., 100 Fed. 77. 

86. Lee v. Simpson, 3 C. B. 871, 54 
ECL 871, 136 Reprint 349 (infringing 
dramatic performance). 

87. Black v. Henry G. Allen Co., 
42 Fed. 618, 9 LRA 438. 

88. Sweet v. Maugham, 11 Sim. 61, 
34 EngCh 51. 69 Reprint 793. But 
see Mawman v. Tegg, 2 Russ. 385, 3 
EngCh 385, 38 Reprint 380. 

88. Sweet v. Maugham, 11 Sim. 51, 
84 EngCh 51, 69 Reprint 793. 

1. Sweet V. Maugham, 11 Sim. 61. 
34 EngCh 51. 69 Reprint 793; Liddell 
V. Copp-Clark Co., 19 Ont. Pr. 332. 

"As long as I remember the Court, 
it never has been thought necessary 
for a party who complains that his 
copyright has been infringed to 
specify, either in his bill or his affi- 
davit, the parts of the defendant's 
work which he thinks have been 
pirated from his work; but it has 
been always considered sufficient to 
allege, generally, that the Defendant's 
work contains several passages which 
have been pirated from the Plaintiff's 
work* and to verify the rival works 
by amdavlt. Then, when the injunc- 
tion has been moved for, the t^ 
works have been brought into Court, 
and the counsel have pointed out to 
the Court the passages which they 
rely upon as shewing the piracy.'* 
Sweet v. Maugham, 11 Sim. 61, 58. 34 
EngCh 51. 69 Reprint 793 [quot Lid- 
dell V. Copp-Clark Co., 19 Ont. Pr. 
332, 8331. 

[a] Bill of pMtloiilMniw— ^In an ac- 
tion at law defendant is entitled to a 
bill of particulars pointing out in 
what respect his work Infringes 
plaintifTs and giving date of regis- 
tration of plaintiffs copyright. Lid- 
dell V. Copp-Clark Co., 19 Ont. Pr. 
332. 

a' Rooney v. Kelley. 14 Ir. C. L. 
168. 

3. Farmer v. Calvert LIth., etc.. 
Co., 8 F. Cas. No. 4,661, 1 Flipp. 
228. 

4. Farmer v. Calvert Lith., etc., 
Co., 8 F. Cas. No. 4,661, 1 Flipp. 228. 

6. Lee v. Simpson, 3 C. B. 871, 64 
ECL 871, 136 Reprint 849. 



6. Lee v. Simpson, 8 C. B. 871. 64 
ECL 871. 136 Reprint 349. See also 
supra § 289. 

7. Gllmore v. Anderson, 38 Fed. 
846. 

8. Gilmore v. Anderson. 38 Fed. 
846. 

8. Supreme Court Copyright Rules 
(Copyright Office Bui. No. 14) rule 
2: Tully V. Triangle Film Corp., 229 
Fed. 297; Lesser v. Borgfeldt, 188 
Fed. 864 (where plaintiff was, on mo- 
tion of defendant, required to attach 
copies as required by the rule). 

[a] "Th« practical trIhc of this 
ml© is well demonstrated in this 
case. A motion for preliminary in- 
junction was made on the complaint 
and various affidavits, but a copy of 
the work alleged to be infringed did 
not accompany the complaint, nor 
was any excuse set forth to explain 
the failure to submit such a copy. 
Later a document was submitted 
which purported to be a copy of the 
copyrighted work. After investiga- 
tion by defendants in the office of 
the Librarian of Congress, It was 
found that this copy was not accu- 
rate, and it is claimed that the dif- 
ferences between the copy submitted 
to the court and the copyrighted 
work on file are material, so as to 
go essentially to the questions which 
will ultimately come up for decision. 
Of course. I do not at thlq time know 
the merits of this claim; but the 
point is that the court has not had 
before it a copy of the work alleged 
to have been infringed. This situa- 
tion was not, in any manner, the 
fault of counsel, but was due to an 
ftrror (possiblv inadvertent > on the 
part of one of the plaintiffs. Btit 
the foregoing incident Illustrates 
rather strikingly the importance and 
necessity of the Supreme Court rule. 
A copy of the work alleged to be in- 
fringed should accompany the com- 
plaint, or, as the rule says, its ab- 
sence be explained. It sometimes 
happens that redress by injunction in 
cases of this kind must be speedily 
obtained in order to prevent Irre- 
parable inlury, and that the plaintlfC 
may not have at hand a copy of the 
manuscript, whereas he can describe, 
for all practical purposes, the sub- 
stance of the subject-matter of his 
copyrighted work; but the rule must 
be followed, and. If the work cannot 
be produced, satisfactory reasons for 
its absence must be presented." Tul- 
ly V. Triangle Film Corp., 229 Fed. 
297 299. 

rb] Pcnftltr for nonoompltaaos 
wftth rale«— "I think that a hard and 
fast rule should not be laid down 
as to the penalty for failure to com- 
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dramatic and dramatieo-mnsical eompoeitionay and 
the delivery of lectures, sermonsi addreaaee, and ao 
forth, the infringement of copyright on sculptures 
and other similar works, and in any case where it 
is not feasible.^^ Under the former law, while it 
was quite proper and usual tp attach or file copies 
of the infringed and the infringing works,^^ it was 
not necessary to do so.^^ If prof ert of the publica- 
tion was made, it was considered part of the plead- 
ing and could be examined on demurrer.^^ 

[i 403] f. MnhifarionaaeBa and Joinder. Two 
or more causes of action for infringement of difter- 
ent copyrights may be joined in one bill without 
rendering it bad for multifariousness, where the 
eonvenience of court and parties is promoted by 
the joinder.^^ The rule against multifariousness is 
largely a rule of convenience and readily yields to 
tke facts of particular situations/'^ Where a con- 
nected series or system of books or other publica- 
tion is infrin^^, the number of separate copy- 
rights and infringements that may be united in one 
suit is limited only by the number forming the 
series or system.^* A common-law action for dam- 
ages for publishing a mutilated, uncopyrighted 
work cannot be jmned with an action to recover 
penalties for infringement of other copyrighted 
works of plaintiff.^^ Causes of action for infringe- 
laent of copyright and for infringement of trade- 
mark or unfair competition ' by means of the same 
work may be united in one bill.^^ 

[i 404] g. Prayer for Belief. The prayer for 
relief is governed by the ordinary rules of plead- 
ing.^^ An account of profits may be decreed under 
the prayer for general relief,^ because such an ac- 
^nnt is a right incident to an injunction in copy- 
right cases.*^ 



[$ 405] h. Veriilcatton.^ While it is usual to 
verify bills in equity, and it is necessary to do so 
where the bill is to be used as an affidavit,^ or 
where special relief pending the suit is desired,'^ 
there is no imperative rule requiring the bill to be 
verified.^ The verification of a declaration or a 
complaint in an action at law in the federal court 
is governed by the local practice of the state in 
which the court is held.^ 

[ i 406] i. Supplemental BillB. In a suit for in- 
fringement of cop3nrights covering a series of books 
by a rival series of books, a supplemental bill may 
be filed setting up other infringements of other books 
in the series committed by defendant subsequently 
to the filing of the original bill,^ where the parties 
are the same and the subject matter is of the same 
general character, so that it may appropriately be 
determined in the same suit.^ Where the original 
bill allied title in plaintiff by assignment, a sup- 
plemental bill alleging a further assignment to 
plaintiff by way of confirmation or ratification is 
not for that reason demurrable.^ 

[i 407] j. PenaltioB and Forfeitures. A bill in 
equity seeking to enforce a statutory forfeiture or 
penalty,^ or so much of the bill as seeks a discov- 
ery in respect to matters which would subject de- 
fendant to a forfeiture or penalty ,^^ is demurrable, 
such as, under the former law, an allegation con- 
cerning the number of copies sold and on hand of 
a pirated map.^^ But a bill in equity is not demur- 
rable because it does not waive forfeitures and 
penalties,^ although an answer cannot be compelled 
as to matters which would subject defendant to 
such forfeiture or penalty." In an action at law 
to recover penalties and forfeitures, it was sufficient 
to all^e only the facts made essential to a recovery 



ply with rule 2. In some instances 
such failure would call for the dis- 
missal of tlie complaint, and in other 
instances an opportunity should be 
accorded by the court, upon such 
terms as nxay seem proper, or upon 
no terms at all. to amend the com- 
plaint, so tHat it may be accompanied 
with the copyrighted work. In the 
case at bar the question is not of 
uiy practical importance, except in 
fixing terms upon which the process 
and pleading of plaintiffs may be 
amended." Tully v. Triangle Film 
Corp.. 229 Fed. 297, 300. 

IOl Supreme Court Copyright 
Rules (Copyright Office Bui. No. 14) 
rule 2; Leaser v. Borgfeldt, 188 Fed. 
o84. 

[a] A aaotton to oompel comslaliu 
•at to flto saoh aKMbits will be 
panted when the record does not 
oTing the case within the exception 
to the rule. Lesser v. Borgfeldt, 188 
Fed. 864. 

^ W. LlUard v. Sun Printing, etc., 
Assoc.. 87 Fed. 213; Black v. Henry 
9- Allen Co., 42 Fed. 618. 9 LRA 
433. 

..1*. Palk V. Schumacher. 48. Fed. 
222. 

13. American Mutoscope, etc., Co. 
y. Edison Mfg. Co., 137 Fed. 262; Lil- 
w V. Sun Printing, etc, Assoc, 87 
fed. 213, 214; Black v. Henry G. Al- 
len Co., 42 Fed. 618, 9 LRA 433. 

Inasmuch as the complainants' 
copyrighted book and the defendant's 
JJJtJcle complained of have been filed 
Jjith the bill, and are referred to In 
\b ^°?'*© was no necessity of rehears- 
mRm^^^ ipsisslmis verbis in the 
5"i.* Lillard v. Sun Printing, etc, 

w ^- supra. 
,.t* Bracken v. Rosenthal, 151 Fed. 
*JJ; Empire City Amusement Co. v. 
Wilton, 134 Fed. 132; Harper v. Hol- 
»^n 84 Fed. 222. 

.raj MxOb avpliaA*— a bill declar- 
'"ff on thirty different copyrlpht.*?. 



each for an index covering a letter 
or portion of a letter of the alpha- 
bet, and all constituting one com- 
plete index system, is not multifari- 
ous. Amberg File, etc., Co. v. Smith. 
78 Fed. 479 [aff 82 Fed. 814, 27 CCA 
2461. 

15. Bracken v. Rosenthal, 161 
Fed. 186. See also Equity [16 Cyc 
239]. 

[a] XUnstratton.— "A bill seeking 
to restrain the publication of a book, 
as infringing in its title a trade- 
mark right, and in its text certain 
rights secured to them by four copy- 
rights is not multifarious." Bracken 
V. Rosenthal, 151 Fed. 136, 138 [quot 
Harper v. Holman, 84 Fed. 222]. 

16. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 833 [mod on 
other grounds 176 Fed. 833, 100 CCA 
303]; Banks Law Pub. Co. v. Law- 
yers' Co-op. Pub. Co., 139 Fed. 701; 
Empire City Amusement Co. v. Wil- 
ton, 134 Fed. 132. 

[a] Mulm avpUsdi^— Two causes of 
action for infringement of copyright, 
one with reference to certain car- 
toons and the other with reference 
to a play based thereon, may be 
Joined in the same bill, within the 
discretion of the court. Empire City 
Amusement Co. v. Wilton, 134 Fed. 
132. 

17. Ohman v. New York, 168 Fed. 
953. 

18. Harper v. Holman. 84 Fed. 
222. See Meccano v. Wagner, 234 
Fed. 912 (where a bill charging (a) 
unfair competition, (b) infringement 
of copyright and (c) infringement of 
patent, in the sale of a mechanical 
toy and an accompanying manual, 
was sustained, and relief awarded 
under all three counts). 

19. See Equity [16 Cyc 224]; 
Pleading [81 Cyc 110]. 

20i. Stevens v. Gladding. 17 How. 
(U. S.) 447, 16 L. ed. 155- Gilmore 
V. Anderson, 38 Fed. 846; Walter v. 



Steinkopff, [1892] 3 Ch. 489. But 
see Stevens v. Cady, 23 F. Cas. No. 
13,395. 2 Curt. 200 (where there was 
a prayer for an injunction and the 
delivery up of the copperplate and 
copies of the piratical map, and It 
was held that an account of profits 
could not be decreed as incidental to 
the relief by injunction, but should 
have been prayed for in the bill). 

21. Stevens v. Gladding, 17 How. 
(U. S.) 447, 15 L. ed. 155. See also 
supra 5 353. 

82. Terifleatloii gWMmUy see 
Equity [16 Cyc 366]; Pleading [81 
Cyc 526]. 

23. Black v. Henry G. Allen Co., 
42 Fed. 618, 9 LRA 433. 

84. Equity Rules rule 26. 

86. Black v. Henry G. Allen Oo., 
42 Fed. 618. 9 LRA 433. 

2e. See Courts [11 Cyc 884]. 

87. Banks Law Pub. Co. v. Law- 
yers' Co-op. Pub. Co., 139 Fed. 701. 

88. Banks Law Pub. Co. v. Law- 
yers' Co-op. Pub. Co., 139 Fed. 701. 

Itiiltifarionsiieas see supra 8 403. 

89. Banks Law Pub. Co. v. Law- 
yers' Co-op. Pub. Co., 139 Fed. 701. 

30. Stevens v. Gladding. 17 How. 
(U. S.) 447, 15 L. ed. 155; Trow City 
Directory Co. v. Curtin, 36 Fed. 829; 
Chapman v. Ferry, 12 Fed. 693, 8 
Sawy. 191; Atwill v. Ferrett, 2 F. 
Cas. No. 640. 2 Blatchf. 39; Stevens 
V. Cady, 23 F. Cas. No. 13,395, 2 Curt. 
200. See also supra § 379. 

81. Stevens v. Gladding, 17 How. 
(U. S.) 447, 15 L. ed. 155; Trow City 
Directory Co. v. Curtin, 36 Fed. 829; 
Chapman v. Ferry, 12 Fed. 693, 8 
Sawy. 191. 

39l Chapman v. Ferry, 12 Fed. 
698. 8 Sawy. 191. 

33. Farmer v. Calvert LIth., etc., 
Co., 8 F. Cas. No. 4.651, 1 Flipp. 228. 

34u Atwill V. Ferrett, 2 F. Cas. 
No. 640, 2 Blatchf. 39; Farmer v. 
Calvert Lith., etc., Co., 8 F. Cas. No. 
4,651. 1 Fllpp. 228. 
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by the statute.^ This included averments showing 
that the work in question was subject to copy- 
right,'* that it was copyrighted,*^ and that infringe 
ing copies were found in defendant's possession!^ 
But averment of a demand for possession of the 
infringing sheets was not necessary.^ 

[$ 408] 2. Demurrer or Motion to Dismiss. De- 
murrers, or motions to dismiss which have taken 
the place of demurrers in the federal equity prac- 
tice,*® are governed by ordinary considerations.*^ 
On demurrer to a bill for infringement, the court 
will rarely interpose its judicial knowledge to the 
extent of finding against an averment of originality 
in the copyrighted work,*^ and a bill will not be 
dismissed on demurrer, although it is probable that 
the proofs will show that plaintiff's work is not an 
original production.*' The question of infringement 
or fair use may be determined on demurrer where 
copies of both works are filed with the bill.** 

;^ 409] 3. Answer or Plear-«. In Equity. On 
a bill in equity for infringement, the answer must 
specifically admit, deny, or explain the facts on 
which plaintiff relies for relief, unless defendant 
is without knowledge on the subject, in which case 
the answer must disclaim knowledge, and this will 
operate as a denial.*' A general denial of the aver- 



ments of the bill is not permitted.** The rule is 
that, where defendant submits to answer, he must 
answer fully ,*^ and this rule is not at all affected, 
at least in federal equity practice, by the fact that 
the bill waives answer under oath.** Plaintiff is 
entitled to an answer giving discovery, either with 
or without oath, in support of plaintiff's case.^® 
The answer must also contain, in short and simple 
terms, omitting any mere statement of evidence, a 
statement of the defense to each claim asserted by 
the bill.'® Every ultimate fact necessary to make 
the defense good must be pleaded.'^ The defense 
of unclean hands need not be pleaded.'^ Under the 
new equity rules the answer may contain a counter- 
claim a cross bill being unnecessary." 

[( 410] b. At Law. In an action at law for in- 
fringement, the defensive pleadings are goveraed by 
the practice followed in the local state courts.'^ 
The former statute provided that, in all actions 
arising under the laws respecting copyrights, de- 
fendant may plead the general issue and give the 
special matter in evidence." But this provision was 
omitted from the present statute, whic^, aside from 
authorizing the supreme court to make rules for 
practice and procedure," contains no regulations as 
to pleadings. Under the former law, a common-law 



8S. Falk V. Curtis Pub. Ca. 100 
F6d 77. 

[a] XUnstratloii of mto^ — ^In an 
action to recover a forfeiture under 
the prior law, it was sufficient to al- 
lege the copying, printing, publish- 
ing, and exposing for sale or the in* 
f ringing copies by defendant, and 
that such copies were made within 
the two years next before the com- 
mencement of the suit, and were 
found in defendant's possession prior 
to the time that it was brought. It 
was not necessary to allege by 
whom the copies were found; nor, 
where defendant was a corporation, 
was it necessary to state what offi- 
cer or agent had them in custody, 
nor the authority under which he 
was acting. Falk v. Curtis Pub. Co., 
100 Fed. 77 [aff 107 Fed. 126, 46 CCA 
201], 98 Fed. 989. 

30. Rosenbach v. Dreyfuss« 2 Fed. 
217 (which, however, was not an ac- 
tion for infringement, but one tor 
using a false notice). 

87. See supra 9 393. 

38. Ohman v. New York, 168 Fed. 
953; Falk v. Curtif Pub. Co.. 100 
Fed. 77; Falk v. Curtis Pub. Co., 98 
Fed. 989; Ashdown v. Lavigne. 2 
Que. Super. 361. See also supra 8 371. 

[a] Hl a suit against a oonora- 
tion an allegation that the infring- 
ing copies were found in the posses- 
sion of defendant prior to the insti- 
tution of the suit is sufficient, and it 
is not necessary to state what offi- 
cer or agent had them in his cus- 
tody, or the authority under which 
he was acting, which are matters of 
evidence. Fsilk v. Curtis Pub. Co., 
100 Fed. 77. 

89. Hegeman v. Springer, 110 Fed. 
874, 49 CCA 86 [aff 189 U. S. 505, 28 
set 849, 47 L. ed. 921T. 

40. See Equity. 

41. Oaumont Co. v. Hatch, 208 
Fed. 378; Crown Feature Film Co. v. 
Bettis Amusement Co., 206 Fed. 362. 
See Equity [16 Cyc 261]; Pleading 
[31 Cyc 269]. 

[a] Paot0 aamltted hj motion to 
disnus*. — "As the motion to dismiss 
has taken the place of a demurrer, 
the rule that a demurrer admits the 
facts as alleged obtains." Oaumont 
Co. V. Hatch, 208 Fed. 878. 880. 

[b] ASULmvitu cannot 1m eonsld- 
•v«d in support of a demurrer to a 
bill. Crown Feature Film Co. v. Bet- 
tis Amusement Co.. 206 Fed. 362, 364 
(where the court said: "We are 
asked to consider the affidavits in 



connection with the demurrer. This, 
of course, is not the proper practice. 
The facts stated in the affidavits, so 
far as they tend to meet the allega- 
tions of the bills, can only be 
brought to the court's attention by 
way of a Joinder of Issues through 
the proper pleadings and upon a 
hearing on the merits. Respecting 
the mooted question of fact touching 
the filing or sufficient copies with 
the Librarian of Congress of the film 
'St. George and the Dragon,' we need 
but suggest that the complaint in 
cause No. 2,338 contains allegations 
which meet the requirements of the 
statute touching that matter, and 
no amount of proof or insistence 
that such allegation is untrue can 
avail on a demurrer; but the demur- 
rant must be held to the old rule 
that for the purposes of the demur- 
rer all allegations well pleaded must 
be assumed to be true"). 

[c] Demurrwr or motion to strllM 
ont. — *'It being admitted that the 
bill states a cause of action arising 
from these compositions, I do not 
perceive how the demurrer can be 
sustained, as it does not point out 
specifically what sentences or para- 
graphs of the bill are thus demurred 
to. The defendant's remedy Is 
rather by motion to strike out than 
by demurrer." Empire City Amuse- 
ment Co. V. Wilton, 184 Fed. 132, 133. 

4dl. Henderson v. Tompkins, 60 
Fed. 768. 

43. Lillard v. Sun Printing, etc., 
Assoc, 87 Fed. 213. 

[a] Bnle applied*— Where the cut 
or engraving complained of is a close 
reproauction of the complainant's, 
the bill will not be dismissed on de- 
murrer, although it is highly prob- 
able that, when the proofs are taken, 
it will appear that the illustration 
alleged to be pirated was not an 
original production. Lillard v. Sun 
Printing, etc., Assoc, 87 Fed. 213. 

44. Lillard v. Sun Printing, etc., 
Assoc, 87 Fed. 2 IS. 

46. Equity Rules rule 30; Supreme 
Court Cfopy right Rules (Copyright 
Office Bui. No. 14) rule 1; John 
Church Co. y. Zimmerman, 181 Fed. 
652. 

48., Equity Rules rule SO: John 
Church Co. ▼. Zimmerman, 181 Fed. 
652 (decided under former oquity 
rule 39). 

47. John Church Co. v. Zimmer- 
man, 131 Fed. 6B2. 

48. John Church Co. v. Zimmer- 



man, 181 Fed. 652 (where, on a bill 
for infringement, an answer consist- 
ing of a general denial was held bad 
on exception for insufficiency). 

49. John Church Co. v. Zimmer- 
man, 131 Fed. 652; Kelly v. Hooper, 
1 Y. & Coll. 197, 20 EngCh 197, 62 
Reprint 862. See also Discovery [14 
Cyc 319]; Equity [16 CJyc 802]. 

50. Equity Rules rule 30. 

61. Osgood V. A. S. Aloe lustra- 
ment C3o., 69 Fed. 2B1. 

[a] Rule applied^- A n answer 
which avers that the title page of a 
book marked in the amended bill of 
the complaint as '^Complainant's 
Book" has been removed and anotber 
page substituted therefor is defect- 
ive in not showing affirmatively 
that the title page was removed 
after the publication of the book. 
Osgood v. A. S. Aloe Instrument Co.. 
69 Fed 291 

62. Bentley v. Tibbals. 223 Fed. 
247. 188 CCA 489. But see S. E. 
Hendricks Co., Inc. v. Thomas Pub. 
Co., 242 Fed. 87 (where the court 
deemed unclean hands to be new 
matter, and assumed, without decid- 
ing, that it had been well pleaded). 

58. Harper v. Klaw, 282 Fed. 609. 

[a] XUnstratton* of oovstw- 
clalTnB (1) Infringement, by plain- 
tiff, of defendant's work may be 
pleaded as a counterclaim, or it mav 
be made the subject of an indepena- 
ent bill. S. E. Hendricks Co., Inc. v. 
Thomas Pub. Co., 248 Fed. 37. (2) 
Complainant, as owner of the copy- 
right of a play, and defendants, as 
sole licensees for the production of 
the play, both claimed the right to 
produce the play as a photoplay, and 
complainant brought suit to enjoin 
such production by defendants as an 
infringement of the copyright. Un- 
der new equity rule 30 (198 Fed. 
xxvl, 115 CCA xxvi). which provides 
that a defendant "may without 
cross-bill set out any counterclaim 
against the plaintiff which might be 
made the subject of an independent 
suit in equity against him," defend- 
ants might, in their answer, by way 
of counterclaim set up their contract 
and ask an injunction to restrain 
complainant from producing the 
photoplay as in violation of the con- 
tract. Harper v. Klaw, 2^2 Fed, 609- 

54. Johnston v. Klopsch, 88 Fed. 692. 
Praotioo oonf onnltir act see Courts 

[11 Cyc 884]. 

55. U. S. Rev. St § 4969. 

56. See supra ( 87.6. 



For lAtor €«••■, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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plea of the general issue eould not be used in states 
where the eode system of pleading prevailed ;^^ but 
under a general denial defendant eould give the 
special matter in evidenee, thus obtaining the bene- 
fit of the statute.^ 

[i 411] T. Jmnm, Proof, and Vaxianoa. The 
rules as to issues, proof, and variance are the same 
as in other similar cases.^ Matters properly al- 
leged and not denied are deemed admitted.^ Mat- 
ters admitted in the answer cannot be controverted 
at the hearing.^ This rule has been applied to 
averments of citizenship.^ An averment of copy- 
right in a photograph is not sustained by proof 
of eopyright in a picture in part produced by 
etching.^ An allegation that a license agreement 
was made on or about a specified date is supported 
by proof that such an agreement was in force on 
that date.^ On a plea of publication of a picture 
before copyright, or without the required notice, by 
ezliibition in a public gallery, plaintiff may show 
that such exhibition was restricted and limited, 
without amending the bill, as publication is the 
substance of the issue tendered. A variance in 
respect to the date of registration may be disre- 
ganied where a single valid regiBtration has been 
proved.^ 

Under Finglish statutes. Under the Copyright 
Aet of 1842,^ defendant, on pleading to an action 
for infringement of copyright, was required to give 
to plaintiff a notice in writing of any objections on 
which defendant intended to rely at the trial, which 
notice was required to be specific, affording full in- 
formation of the facts claimed to exist; and on the 
trial or hearing defendant was confined in his evi- 
dence to the facts stated in his notice, and no other 

67. Johnston v. Klopsch, 88 Fed. 
6)2 (construing Rev. St 5§ 914. 
4969, and striking out on motion a 
plea of not gruilty). 

68. Johnston v. Klopsch, 88 Fed. 
692 (holdingr that, where an action 
to recover a penalty for the in- 
fringement of a copyright, under Rev. 
St. ( 4966, is brouirht, an answer con- 
taining a general denial is sufficient 
under f 4969, without the incon- 
sniity of combining a code com- 
plaint with a common-law plea). 

». See Equity fl6 Cyc 403]; 
Pleading [31 Cyc 670]. 

W- Webb V. Powers, 29 F. Cas. 
No. 17,328, 2 Woodb. & M. 497. 
^81. Historical Pub. Co. v. Jones 
Pub. Co., 231 Fed. 638, 145 CCA 524. 

[a] Bnle appU^d^— Where the an- 
swer expressly admitted complain- 
ant's title to the copyright, defend- 
ant cannot attack such title at the 
nearing. Historical Pub. Co. v. Jones 
Pub. Co.. 231 Fed. 638, 146 CCA 524. 
-,6a. Webb v. Powers, 29 F. Cas. 
No. 17.323, 2 Woodb. & M. 497 (where 
t was held that, where the bill al- 
'fires plaintiffs to be citizens of the 
united States and this is not denied 
»n the answer, it must be considered 
y admitted, although no other evl- 
uence of citizenship is offered). 

•a. Snow V. Laird, 98 Fed. 813, 39 
'^A 311. 

la] Bui* applied.— In an action 
*j>r the infringement of a copy- 
•ignted photograph, where it is al- 
WRed that plaintiff is the author, in- 
ventor, designer, and proprietor of 
"Jjcn photograph, proof that the 
SJPyighted photograph was printed 
irom a negative in which a slight 
J2?*^8e had been made, by etching 
Ji^®'' Photojgraphs printed therefrom 
5i^ been published without copy- 
"gntlng. Is insufficient. Snow v. 
^Ird, J8 Fed. 813, 89 CCA 811. 
gj"*; Black v. Henry G. Allen Co., 

T*7?' Werckmelster v. American 
ti^;- Co., 134 Fed. 821, 69 CCA 658. 
•* LRA 591 [rev 126 Fed. 244]. 
'■'• Caliga V. Inter-Ocean News- 



objections could be urged.^ This statute was re- 
pealed by the Copyright Act of 1911 which contains 
no corresponding provisions.^ This latter act pro- 
vides, however, that, in any action for infringement 
of copyright in any woi^, the work shall be pre- 
somed to be a work in which copyright subsists 
and plaintiff shall be presumed to be the owner of 
the copyright, unless defendant puts in issue the 
existence of the copyright, or as the case may be, 
the title of plaintiff/" Where defendant relies on 
innocence as a defense to the claim for damages,^^ 
he must allege and prove that at the date of the 
infringement he was not aware, and had no reason- 
able ground for suspecting, that copyright sub- 
sisted in the work infringed/^ 

[M12] U. Evidence—l. In O^ieraL The rules 
of evidence in copyright cases are the same as in 
other cases,^^ except in so far as the statute has 
made special r^ulations. Both the American and 
English statutes contain provisions of this character, 
which are duly noted in their appropriate connec- 
tions.'^^ The defense of unclean hands being in the 
nature of a confession and avoidance, the burden 
is on defendant to establish it by a fair preponder- 
ance of the evidence/^ 

[$ 413] 2. Of Oopyrigh1r-a. Burden of Proof. 
In actions for infringement of copyright, plaintiff 
must not only allege every fact necessary under 
the statute to the existence of a valid copyright in 
the work alleged to have been infringed,^^ but he 
must also establish such facts by competent and 
sufficient evidence ;^^ the burden of proof as to all 
matters goinff to the existence of the copyright is 
on plaintiff.^* 



paper Co.. 167 Fed. 186, 84 CCA 634 
[aff 216 U. S. 182, 30 SCt 88. 64 L. 
ed. 1501. 

67. St. 6 & 6 Vict, c 46 8 16. 

68. Coote V. Judd, 23 Ch. D. 727; 
Hole V. Bradbury, 12 Ch. D. 886; 
Collette V. Goode. 7 Ch. D. 842; Bar- 
nett V. Glossop. 1 Bing. N. Cas. 638, 
27 ECL 796, 131 Reprint 1261; Chap- 
pell V. Davidson, 16 C. B. 194. 86 
ECL. 194. 139 Reprint 1341; Sweet v. 
Benning. 16 C. B. 459. 81 ECL 459, 
139 Reprint 838; Leader v. Purday, 
7 C. B. 4, 62 ECL 4, 137 Reprint 2; 
Cocks v. Purday. 5 C. B. 860, 67 ECL 
860. 186 Reprint 1118; Boosey v. 
Davidson, 4 D. & L. 147: Boosey v. 
Purday, 10 Jur. 1038; Hay ward v. 
Lely, 66 L. T. Rep. N. S. 418; Harris 
V. Sheldon. [1889] W. N. 92; Mac- 
Mlllan v. Kn&n Bah&dur Shamsul 
Ulama M. Zaka, [1896] 19 Indian L. 
R. (Bombay) 667. 

69. St. 5 & 6 Geo. V c 46. 
7D. St. 1 & 2 Geo. V c 46 i 6 (3). 

71. See supra §§ 357-364. 

72. St. 1 & 2 Geo. V c 46 5 8; 
Byrne v. Statist Co., [1914] 1 K. B. 
622. 

[a] mitiilw um to owumt of copy- 
rlghi.**— "The defendants suggested 
that they had no reasonable ground 
to suspect that there was any copy- 
right in the advertisement at all; but 
the advertisement contained upon its 
face an intimation that it was 
translated by the plaintiff. The de- 
fendants' witnesses admitted that 
that was an unusual and unprece- 
dented fact, but stated that it was 
one to which Uiey, as men of ex- 
perience, attached no importance. 
In that I think they were wrong, 
and I And as a fact that there was 
reasonable ground to suspect that 
there was copyright in the plaintiff's 
translation. 'The position of the de- 
fendants in fact was not so much 
that they did not suspect the trans- 
lation was copyright as that they 
supposed that the copyright was in 
the Governor of Bahia. whose in- 
structions for its reproduction they 
had obtained. This merely amounts 



to saying that they supposed them- 
selves to have the authority of the 
owner of the copyright, a very dif- 
ferent thing from alleging and prov- 
ing that they did not suspect that 
any copyright existed. It Is this 
latter state of mind that s. 8 re- 
quires to be proved, and s. 8 is no 
protection to a person who, knowing 
or suspecting that copyright exists, 
makes a mistake as to the owner of 
the copyright and under that mis- 
take obtains authority to publish 
from a person who is not in fact 
the owner. This last point, there- 
fore, also falls the defendants, and 
there must be judgment for the 
plaintiff." Byrne v. Statist Co., 
[1914] 1 K. B. 622. 628. 



73. See Equity [16 Cyc 382]; Evi- 
dence [16 Cyc 8211. 

[a] PxlTlloffew — ^In a suit for In- 
fringement or a copsvight on a 
painting sold to complainant and 
copyrighted in his name, correspond- 
ence between the artist and tne C 
Company as to the publication of a 
sketch of the picture from which de- 
fendant's copies were printed, pro- 
duced under a subpcena duces tecum, 
was inadmissible as relating to 
transactions between third persons 
which might expose the publisher to 
penalties. Belfeld v. Dodge Pub. Co., 
198 Fed. 658. 

74. See infra 9S 416, 416. 

75. S. E. Hendricks Co.. Inc. v. 
Thomas Pub. Co., 242 Fed. 37. 

[a] BvldMLOo lield tosnllLclent.— 
The testimony of a copyist formerly 
in plaintiff's employ, but in that of 
defendant until shortly before trial, 
in answer to a leading question, that 
copying had been done directly from 
defendant's work, was Insufflcient to 
sustain the defense, when positively 
denied. S. E. Hendricks Co., Inc. v. 
Thomas Pub. Co., 242 Fed. 87. 

76. See supra 85 394-399. 

77. Merrell v. TIce, 104 U. S. 567, 
26 L. ed. 854. 

Bvldeaoe of covTTAght see infra 
S9 '*14-4?2. 

78. Chautauqua School of Nurs- 
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Domicile and dtuenship. Plaintiff must show 
that, at the time of the first publication of the 
work, the copyright claimant was either a citizen 
of, or domiciled within, the United States or one of 
its territorial possessions/" or that he was a citizen 
or subject of a foreign nation which grants recipro- 
cal privileges to citizens of the United States.^ 

Authorship and originality of the work sufficient 
to entitle it to copyright protection must be shown 
by plaintiff,^^ and he must further show that either 
he or his assignor was the author.^^ It has been said 
to be much more important, where a suit is brought 
for the violation of copyright, that the existence of 
facts of originality, of intellectual production, of 
thought and conception on the part of the author 
should be proved, than in case of the infringement 
of a patent right.^^ Under the English statute, 
if a name purporting to be that of the author is 
printed or otherwise indicated on the work in the 
usual manner, the person whose name is so indi- 
cated is presumed to be the author, unless the con- 
trary is proved.®* 

Proprietorship. Where the copyright was orig- 
inally obtained by one as proprietor, in order to 
show a valid copyright, plaintiff must show that 
such person had succeeded to the rights of the 
actual author,®* because the right of any other per- 



son to a copyright is derivative and secondary.** 
When an artist is commissioned to execute a work 
of art not in existence at the time the commission 
is given, the burd^i of proving that he retains a 
cop3rright in the work of art executed, sold, and 
delivered under the commission rests heavily on the 
artist himself.®^ 

Deposit of copies and registration. Under the 
former statutes which made the required deposits 
of title or description and of copies or photographs 
of the work conditions precedent to any copyright 
therein,®® the burden of proof was on plaintiff to 
show not only that the required deposits were 
made,®* but also that they were made within the 
time specified in the statute.^ Under the statute 
requiring such deposits for copyright to be made 
''on or before the day of publication," the bnrdeo 
was on plaintiff to show that neither he nor his 
assignor, if he claims by assignment, had pub- 
lished the work before copyrighting it.'* Under 
the present law, it is sufficient to show deposit of 
copies and registration at any time before suit 
brought, because such deposit and registration is 
only a condition precedent to the right to sue," 
and not a condition precedent to the existence of 
the copyright,'" except in the case of unpublished 
works.** 



ing V. National School of Nursinar, 
211 Fed. 1014 [rev on other errounds 
238 Fed. 151, 151 CCA 2271; Huebsrh 
V. Arthur H. Crist Co., 209 Fed. 885; 
De Jonge v. Breuker, etc., Co., 191 
Fed. 35, 111 CCA 667 [aff 182 Fed. 
160 (aff 235 U. S. 33, 36 SCt 6. 69 
L. ed. 113)]; Bosselman v. Richard- 
son, 174 Fed. 622. 98 CCA 127; Su- 
derman v. Saake, 166 Fed. 816; Led- 
erer v. Saake. 166 Fed. 810 [rev on 
other grounds 174 Fed. 135, 98 CCA 
671]; Patterson v. J. S. Ogllvle Pub. 
Co.. 119 Fed. 451; Snow v. Laird, 98 
Fed. 813. 39 CCA 311; Osgood v. A. 
S. Aloe Instrument Co., 83 Fed. 470; 
Chicago Music Co. v. J. W. Butler 
Paper Co., 19 Fed. 758; Chase v. 
Sanborn. 5 F. Cas. No. 2.628, 4 Cliff. 
306; Carte v. Dennis, 5 Terr. L. 30. 

"An author suing for infringe- 
ment of a copyright has the burden 
of showing a literal compliance with 
each and every statutory require- 
ment in the nature of conditions 
precedent to the acquisition of a 
valid copyright." Osgood v. A. S. 
Aloe Instrument Co., 83 Fed. 470 
[quot Huebsch v. Arthur H. Crist 
Co., 209 Fed. 885, 889]. 

"Copyright protection is wholly 
statutory, and one who claims it 
must prove affirmatively his per- 
formance of ull the statutory condi- 
tions precedent to his right of ac- 
tion." De Jonge v. Breuker, etc., 
Co^ 191 Fed. 36. 86, 111 CCA 667 
[aff 182 Fed. 150. (aff 235 U. S. 33, 
35 SCt 6. 59 L. ed. 113)]. 

79. Patterson v. J. S. Ogilvie Pub. 
Co.. 119 Fed. 451. 

SuttolMLcj of tividAiico see infra 
9 417. 

dtisenslilp and r««ld6no« as af- 
f«etlag zlglix to o1»talB copyrlglit see 
supra §5 157-160. 

80. See supra S 158. 

[a] Judicial notioo must be taken 
of the fact that reciprocal copy- 
right relations have been established 
with particular foreign- countries. 
Ohman v. New York, 168 Fed. 963. 

81. Hoffman v. Le Traunik, 209 
Fed. 375; Werner Co. v. Encyclopae- 
dia Britannica Co.. 134 Fed. 831. 
1024, 67 CCA 281 [aff 130 Fed. 460]. 
See also supra 5i 91-97. 896. 

"Consideration must be had of the 
truth that it is hard to prove origi- 
nality, except by the affidavit of the 
author, and an attempt to prove it 
is something like attempting to 



prove a negative; that is, that the 
articles in question are not plagiar- 
ized. Nevertheless, the right of 
complainant to maintain a suit for 
infringement of his copyright de- 
pends upon the originality of his 
own production, and some prima fa- 
cie proof at the hearing must be 
made in this regard. And still more, 
if th^ originality is impugned by 
evidence at the hearing, tending to 
show want of originality, that evi- 
dence must be overcome by the com- 
plainant to the satisfaction of the 
court." Werner Co. v. Encyclopae- 
dia Britannica Co., 134 Fed. 831, 832. 
1024. 67 CCA 281 [aff 180 Fed. 460]. 

SuttolMtcy of wvldMio* see infra 
S 418. 

88. London v. Biograph Co., 231 
Fed. 696, 146 CCA 682; lloffman v. 
Le Traunik. 209 Fed. 376: Bcssel- 
man v. Richardson, 174 Fed. 622, 98 
CCA 127. Contra Reed v. CarusI, 20 
F. Cas. No. 11.642. Taney 72. 

[a] Bui* appUod. — "The bill al- 
leged that complainant was 'the au- 
thor of a certain original story en- 
titled "Just Meat"'; defendant tra- 
versed that allegation by an express 
denial. Under our decision in Bos- 
selman V. Richardson, 174 Fed. 622, 
98 CCA 127. complainant should have 
produced testimony to support his 
averment. We are of the opinion, 
however, that defendant did not spe- 
cifically call the point here raLsed 
to the attention of the trial court. 
Had he done so presumably, the com- 
plainant would have taken the stand, 
and we should have been informed 
to what extent, if at all, he was con- 
sciously indebted to earlier sources 
for the plot or incidents of the copy- 
righted story." London v. Bioerraph 
Co., 231 Fed. 696, 697, 145 CCA 582. 

83, Burrow-Giles Llth. Co. v. Sa- 
rony. Ill U. S. 53. 4 SCt 279, 28 L. 
ed. 849 [cit with appr Courier Lith. 
Co. V. Donaldson Lith. Co., 104 Fed. 
993. 44 CCA 296 (rev on other 
grounds 188 U. S. 289, 28 SCt 298, 
47 L. ed. 460)]. 

84. St. 1 & 2 Geo. V c 46 S 6 (3) 
(a). 

86. Belford v. Scribner, 144 U. S. 
488. 12 SCt 734, 36 L. ed. 614; Saake 
V. Lederer. 174 Fed. 136, 98 CCA 571 
[rev 166 Fed. 810, and dist Belford 
V. Scribner, supra]. 

80. Saake v. Lederer, 174 Fed. 
135, 98 CCA 571 [rev 166 Fed. 810]: 



Dielman v. White, 102 Fed. 892. See 
also supra 51 150-163. 

87. Dielman v. White. 102 Fed. 
892. 

88. See supra fiS 199-208. 

89. Merrell v. Tlce, 104 U. S. 557, 
26 L. ed. 854; Suderman v. Saake. 
166 Fed. 815; Bumell v. C^hown, 69 
Fed. 993; Chase v. Sanborn, 5 F. Claa, 
No. 2,628, 4 Cliff. S06. 

[a] Xdmtity between ooplM de- 
posited and work alleged to have 
been copyrighted must be shown. 
Falk v. Curtis Pub. Co., 98 Fed 989. 

90. Callaghan v. Myers, 128 U. S. 
617, 9 SCt 177. 32 L. ed. 647; Merrell 
V. Tice. 104 U. S. 657, 26 L. ed. 864; 
Suderman v. Saake. 166 Fed. 815; 
Osgood V. A. S. Aloe Instrument Co. 
83 Fed. 470: Chase v. Sanborn. 5 F. 
Cas. No. 2.628. 4 Cliff. 306. 

[a] Haposlt* on sasiie daj^-^Al- 
though the title and the work were 
deposited on the same day, it will be 

S resumed in the absence of evi- 
ence to the contrary that the for- 
mer was deposited before, r.nd the 
latter after, publication. Callaghan 
V. Myers, 128 U. S. 617, 9 SCt 177. 
32 L. ed. 547. ^ 

[b] Fzoof of ttan^y dopoidt^The 
court will not require direct prooT 
that advance copies of complainants 
publication were seasonably depos- 
ited in the mall, where it appears be- 
yond a doubt that complainant for- 
warded them so early that respond- 
ent could not possibly have been 
prejudiced by any delay therein. 
La'^'l V. Oxard. 76 Fed. 703. , ,.. 

nnM of dfpoalt see supra It 199. 
208. , 

Buttdenoy of e-videiLOo see Infra 
5 419. ^ ..^„ 

91. Bos;«elman v. Richardson, 
174 Fed. 622. 623, 98 CCA 127. B"^ 
see infra 8 419. 

92. See supra 98 380, 397. 
98. See supra 6S 174. 176. 

94. Gaumont Co. v. Hatch. z«5 
Fed. 378. See also supra 89 l^^"}!, 

[a] Wlioro motion plotare n^* 
aro oopyzlglitod under 9 11 ?.V*?o 
act. the burden is on Pla*""J:Ark 
show the character of the wo[j. 
whether a motion picture Pl^o^.n ; 
or a motion picture other .™"-e. 
photoplay, because the statutory ij 
quirements as to deposits »« "i. 
copyright office are different »» U 
spect to the two classes of wor»^- 
Gaumont Co. v. Hatch, 208 Fed^- 
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Notice of copyright. The burden of proof is on 
plaintiff to show compliance with the statutory re- 
quirements as to the use of the notice of copy- 
right.** 

Domestic maonfactiire. In the ease of works to 
which the domestic manufacturing requirements 
apply,** the burden of proving compliance with 
sneh requirements is on plaintiff. 

[( 414] b. Admissibility, Weii^t, and Svifli- 
denipy — (1) In QeneraL Proof of compliance with 
the statutory conditions should be satisfactory in 
all eases, and strict proof has been required in 
actions for penalties, and where there has been 
long delay in taking out a copyright.^ Under the 
old chancery practice, on the trial of an issue out 
of chancery to determine the title to a copyright, 
the bill and answer cannot be read in evidence to 
the jury unless it be so ordered by the court of 
ehancery when the issue is ordered.^ A prior de- 
cree in equity establishing the copyright is con- 
ehisiye of that fact, in a subseouent action between 
the same parties for damages.^ 

[f 415] (2) Oertificate of Begifltration or Copy 
of Beoord. The statute has always required records 
to be kept of copyright entries,^ and such records, 
or duly authenticated copies thereof, are evidence 

98. DeJonse v. Breuker, etc.. Co., 
Ul Fed. 36. Ill CCA 667 [aff 182 
Fed. 160 (aff 236 U. S. 33, 86 SCt 6. 
59 L. ed. 113)]: Falk v. Oast Lith.. 
etc, Co., 40 Fed. 168. 

Votlce of oopjzlglit see supra 99 
1»4-197, 212-219. 

■nflcuBCT of aTldaaoe see infra 
I 420. 

96. See supra 99 100. 188>192. 

97. Huebsch v. Arthur H. Crist 
Co., 209 Fed. 885; Suderman v. Saake, 
166 Fed. 816; Patterson v. J. S. Osll- 
▼le Pub. Co., 119 Fed. 451. See also 
supra ft 899. 

[a] As to . books pmblislisd and 
eopfTiglitad pxlor to tho act of 
VMh 3, 189It proof of domestic 
typesetting Is unnecessary. Patter- 
son V. J. S. Osilvle Pub. Co., 119 
Fed. 451. 

SoftoiaaoT of evidenoo see infra 
I 422. 

98L Bosselman v. Richardson. 174 
Fed. 622, 98 CCA 127. 

99. Merrell v. Tice. 104 U. S. 567, 
26 L. ed. 854; Bosselman v. Richard- 
son, 174 Fed. 622, 98 CCA 127. 

[a] Copyri^t after tliirty yeam^— 
"Proof or compliance with the statu- 
tory conditions should be strictly 
enforced in a case where no applica- 
tion for copyright was made until 
jnore than 30 years after the sub- 
jects of copyright were painted, es- 
pecially where the painter himself, 
uiough an old man residing in Nor- 
folk and ill, was neither examined 
St the trial nor by deposition before 
trial." Bosselman v. Richardson, 174 
Fed. 622. 624. 98 CCA 127. 
„ 1. King V. Force, 14 F. Cas. No. 
7.791, 2 Cranch C. C. 208. 
,,9. Brady v. Daly, 176 U. S. 148, 
1S9. 20 set 62, 44 L.. ed. 109 [afT 83 
Fed. 1007. 28 CCA 263] (where the 
^urt said: "The question as an 
original one of how lar a copyright 
or a play protects any particular 
scene therein from being publicly 
J'"oduced or represented by another, 
sside from the dialogue contained in 
H|^ play, is not before us. because 
vne judgment in the equity suit be- 
ir^^Q these same parties establishes 
i{J® fact of the copyright, and also 
Jjat the railroad scene is a dra- 
™*tic composition protected by that 
^gyright"). 
I t: ^^ statutes enumerated supra 

iat ,?«Word V. Scribner. 144 U. S. 
L^LSCt 784. 36 L. ed. 614. 

M70 nio^ partleiilar faets see Infra 
416-422. 
2961 ^^ generally Evidence [17 Cyc 



e. Bosselman v. Richardson. 174 
Fed. 622. 98 CCA 127; Lederer v. 
Saake, 166 Fed. 810 [rev on other 
grounds 174 Fed. 136, 98 CCA 671]; 
Osgood V. A. S. Aloe Instrument Co.. 
83 Fed. 470. 

7«. Bosselman v. Richardson, 174 
Fed. 622. 98 CCA 127. See Patents 
[30 Cyc 10401. 

8i Lydlard-Peterson Co. v. Wood- 
man, 204 Fed. 921. 123 CCA 243 ireh 
den 205 Fed. 900. 126 CCA 434]; 
Bosselman v. Richardson, 174 Fed. 
622^8 CCA 127; Lederer v. Saake. 
l-^^Ted. 810 [rev on other grounds 
174 Fed. 136. 98 CCA 671]; Osgood 
V. A. S. Aloe Instrument Co., 88 Fed. 
470. 

[a] mo llbnurlaa luui no dlaero- 
tloB, but must record a claim for 
copyright unless the subject matter 
claimed is not copyrightable. U. S. 
V. Young. 26 Wash. L. 646, 647 
(where the court said: "Although it 
should be admitted that the act Is 
mandatory and that the librarian of 
congress has no discretion in rela- 
tion to the matter of recording, yet 
if he declines to record a copyright, 
a party applying will not be entitled 
to a writ of mandamus requiring him 
to act, unless it appears that the 
publication comes fairly, or might 
come fairly, within the purview of 
the copyright act"). 

9. Lydlard-Peterson Co. v. Wood- 
man. 204 Fed. 921. 123 CCA 243 [reh 
den 206 Fed. 900, 126 CCA 4841; 
Bosselman v. Richardson, 174 Fed. 
622. 98 CCA 127; Lederer v. Saake. 
166 Fed. 810 [rev on other grounds 
174 Fed. 135. 98 CCA 571]; Caliga 
V. Inter-Ocean Newspaper Co.. 167 
Fed. 186, 84 CCA 634 [aff 216 U. S. 
182, 30 SCt 38. 64 L. ed. 160]; Os- 
good V. A. S. Aloe Instrument Co., 
83 Fed. 470. 

"The holder of a copyright has no 
monopoly by virtue of the issued 
copyright itself, but his rights are 
measured by the statute, provided 
always he has complied with the 
statute." Lydlard-Peterson Co. v. 
Woodman. 204 Fed. 921, 928, 128 
CCA 243 [reh den 206 Fed. 906, 126 
CCA 434]. 

[a] Oopyxlglits a&d patents oon- 
t r a at ed. (1) *'Unlike the laws gov- 
erning the issue of patents to in- 
ventors, no certificate is made by the 
government conferring a copyright 
upon authors. They, therefore, have 
no grant conferring upon them in 
terms a monopoly In or to their pro- 
ductions, and therefore have nothing 
to show a prima facie case, like that 
which arises on a suit for infringe- 



of the facts required to be recorded,^ in accordance 
with the general rales applicable to records gen- 
erally as evidence.'^ But a record of entry for 
copyright, or a duly issued certificate thereof, is 
wholly unlike letters patent.^ Letters patent are 
a governmental grant of exclusive right to make, 
use, and vend the patented invention, made after 
a quasi judicial examination of the applicant's 
claim, and therefore the mere production of the 
letters makes out a prima facie title in the paten- 
tee.^ But a record of copyright is not, and does not 
purport to be, a grant of any kind; it merely 
records a claim to the right of copyright;^ the 
grant is made by the statute in general terms to 
any person entitled thereto, and accordingly, in 
every case, the copyright claimant must establish 
his right by proof of facts resting largely in pais.^ 
Thus, under former statutes, it has been held that 
the librarian's or register's certificate does not 
per se establish the copyright.^^ 

Tlie act of 1909 authorizes any person to obtain 
a certificate of registration under the seal of the 
copyright office, and provides that such certificate 
shall be admitted in any court as prima facie evi- 
dence of the facts stated therein.^^ As such 
certificate is required to state practically every 

ment of letters patent upon the pro- 
duction of the patent itself. Au- 
thors take their rights under and 
subject to the law, and, when as- 
sailed, the burden Is upon them to 
show literal compliance with each 
and every statutory requirement In 
the nature of conditions precedent." 
Lederer v. Saake. 166 Fed. 810, 811 
[rev on other grounds 174 Fed. 135. 
98 CCA 671. and quot Osgood v. A. 
S. Aloe Instrument Co., 83 Fed. 470]. 
(2) "Such a certificate is wholly un- 
like letters patent. Which are issued 
under section 4884 after a quasi 
Judicial examination of the appli- 
cant's rights, and which grant him, 
his heirs or assigns, the exclusive 
right to make, use, and vend the 
invention patented. A patentee ac- 
cordingly makes out a prima facie 
case when he puts his letters In 
evidence and proves infringement. 
The owner of a copyright, on the 
other hand, is bound to prove com- 
pliance with all the statutory condi- 
tions, vis., in this case that his as- 
signor was the author, and that 
neither he nor his assignor had pub- 
lished the paintings before copyright. 
. . . The certificate of the Libra- 
rian of Congress is no proof of com- 
pliance with these conditions." Bos- 
selman V. Richardson. 174 Fed. 622. 
623. 98 CCA 127. (3) A copyright is 
a statutory grant equally as in the 
case of patents, although no express 
grant is issued. Caliga v. Tnter-Ocean 
Newspaper Co., 157 Fed. 186, 84 CCA 
684 [aff 216 U. S. 182, 80 SCt 38. 
54 L. ed. 160]. 

10. Bosselman v. Richardson, 174 
Fed. 622, 98 CCA 127; Saake v. 
Lederer, 174 Fed. 136, 186, 98 CCA 
671 [rev 166 Fed. 810]. 

"When suit for infringement is 
brought, the Librarian's certificate 
does not per se establish the copy- 
right; but the burden rests on the 
plaintiff to show compliance with 
statutory requirements as condi- 
tions precedent." Saake v. Lederer, 
supra. 

11. Act March 4, 1909 (36 U. S. 
St. at L. 1076 c 320 5 65) (which 
reads as follows: "That in case of 
each entry the person recorded as 
the claimant of the copyright shall 
be entitled to a certificate of regis- 
tration under seal of the copyright 
office, to contain his name and ad- 
dress, the title of the work upon 
which copyright is claimed, the 
date of the deposit of the copies of 
such work, and such marks as to 
class designation and entry number 
as shall fully identify the entry. In 
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fact on which copyright depends/^ the effect of the 
statute is to go a long way toward making the 
certificate prima facie evidence of copjrright.^® 

English gtatates. Under the act of 1911 there is 
no registration of copyright/^ but plaintiff's case 
is aided by certain presumptions as to the sub- 
sistence and ownership of the copyright,^^ and the 
authorship of the work.^" A certified copy of the 
entry at Stationers' Hall was prima facie evidence 
of proprietorship under the Copyright Act of 1842.^^ 
- Under the Canadian Copyright Act certificates of 
registration are prima facie evidence of due com- 
pliance with the requirements of the statute enti- 
tling the party to registration." 

[f 416] (3) Catalogue of Copyright Entries. 
The present law requires the register of copyrights 
to prepare and publish indexes and catalogues of 
copyright registrations and assignments, and pro- 
vides that such catalogues of copyright entries and 
index volumes shall be admitted in any court as 
prima facie evidence of the facts stated therein 
as regards any copyright registration.^® 

[i 417] (4) Citizenship and Domidle.'^ Slight 
evidence is sufi&cient to establish the necessary 



domicile and citizenship, in the absence of any evi- 
dence to the contrary.^^ A recital of oitijsenship or 
residence in the certificate of oop3rright has been 
considered as some evidence of that fact.^ 

[i 418] (5) Authorship and OrigizuOily.^ The 
fact that the plan, arrangement, and combination of 
a copyrighted work originated in the brain of its 
author may be proved by some person other than 
such author,^ but proof of this character has been 
held insufficient.^ The court's judicial knowledge 
may be applied in determining an issue of origi- 
nality.^ The librarian's certificate under the 
former law was no evidence of authorship." It 
may be otherwise under the present law which re- 
quires the certificate to state the name of the 
author, and makes the certificate prima facie evi- 
dence of the facts stated.^ Originality may be 
shown by the direct testimony of the author,** and 
circumstantial evidence may aid the ease.*^ 

[i 419] (6) Dn^osit of Title and Copies. A 
certified copy of the record of titles deposited for 
copyright is competent and sufficient evidence of 
the deposit of the title.^^ Deposit of copies of the 
work in the copyright office, or in the mails properly 



the case of a book the certificate 
shall also state the receipt of the 
affidavit as provided by section six- 
teen of this Act. and the date of the 
completion of the printingr, or the 
date of the publication of the book, 
as stated in the said affidavit. The 
register of copyrights shall pre- 
pare a printed form for the said 
certificate, to be filled out in each 
case as above provided for, which 
certificate, sealed with the seal of 
the copyright ofilce, shall, upon pay- 
ment of the prescribed fee, be given 
to any person making application 
for the same, and the said certifi- 
cate shall be admitted in any court 
as prima facie evidence of the facts 
stated therein. In addition to such 
certificate the register of copyrights 
shall furnish, upon request, with- 
out additional fee, a receipt for the 
copies of the work deposited to 
complete the registration"). 

12. See supra note 11. 

13. Chautauqua School of Nurs- 
ing V. National School of Nursing, 
211 Fed. 1014 [rev on other grounds 
238 Fed. 161, 151 CCA 227]. 

[a] XUn«tratloii.^-"That the lec- 
ture was protected by copyright is 
shown prima facie by the certificate 
with seal of the copyright registra- 
tion and the receipt card stating 
that the register received the affi- 
davit conforming to the require- 
ments of section 16 of the Copy- 
right Act (Act March 4, 1909, 36 
U. S. St. at L. 1079, c. 820 [U. S. 
Comp. St Supp. 1911, p. 14771). 
The case of Saake v. Lederer, 174 
Fed. 136, 98 CCA 571, cited by coun- 
sel for defendant, wherein there was 
a dispute as to the title of a copy- 
righted play, is not opposed to this 
view; it being there held that the 
burden rests upon plaintiff to show 
compliance with the statutory re- 

?uirements as conditions precedent, 
n this case the registered certificate 
as to the facts contained therein Is 
of the required standard of proof. See 
section 65 of the Copyright Act of 
March 4, 1909." Chautauqua School 
of Nursing v. National School of 
Nursing, 211 Fed. 1014, 1015 [rev 
on other grounds 238 Fed. 161, 161 
CCA 227]. 

14. See supra i 220. 

15. See supra | 411; Infra ft 423. 

16. See supra § 413. 

17. Graves' Case, L. R. 4 Q. B. 
716; James Nisbet & Co.. Ltd. v. Oolf 
Agency. 23 T. L. R. 370; Black v. 
Imperial Book Co., 8 Ont. L. 9, 8 
OntWR 467 [dism app 6 Ont L. 184, 
2 OntWR 117, and app dism 35 Can. 
S. C. 488]; Carte v. Dennis, 5 Terr. 



L. 30. See also infra S ^28. 

[a] In Oaaada a certified copy of 
entry at Stationers' Hall is prima 
facie evidence of proprietorship. 
Black V. Imperial Book Co., 8 Ont. 
L.. 9, 3 OntWR 467 [app dism 36 Can. 
S. C. 488]. See also supra § 78, as 
to imperial copyright in Canada. 

18. Bernard v. Bertoni, 14 Que. L. 
219; Anglo-Canadian Music Publish- 
ers' Assoc. V. Dupuis, 27 Que. Super. 
486. 487. 2 ComL 603. 

"By law these certificates are 
prima facie evidence that the plain- 
tiff has complied with all the re- 
quirements of the statute to entitle 
it to such registration. Tet th«^]g- 
fendant Is not debarred from makinfr 
proof to rebut such prima facie evi- 
dence." Anglo-Canadian Music Pub- 
lishers' Assoc. V. Dupuis, supra. 

19. Act March 4. 1909 (35 U. S. St 
at L. 1076 c 320 5 56). 

20. BurdMi of proof see supra 
8 413. 

ai. Patterson v. J. S. Ogilvie Pub. 
Co.. 119 Fed. 451. 

[a] BTidemoe lield wilHolont.— "It 
is further contended that the copy- 
right is void because it is not afn- 
matively shown that complainant, 
when he applied for copyright was 
*B, citizen of the United States, or a 
resident therein.' The certificate 
from the librarian describes him as 
'of New York.' and he testifies that 
he is now resident here, and that he 
mailed the two copies June, 1890, in 
New York City. The evidence is 
slight but in the absence of any 
evidence to the contrary, would seem 
to be sufficient" Patterson v. J. S. 
Ogilvie Pub. Co., 119 Fed. 451, 452. 

82. Patterson v. J. S. Ogilvie Pub. 
Co., 119 Fed. 461. 

23. Burden of proof and pvnaaa^- 
tlonji see supra {413. 

24b Bullinger v. Mackey, 4 F. Cas. 
No. 2.127. 15 Blatchf. 650. See Gold- 
mark V. Kreling, 36 Fed. 661. 13 
Sawy. 310 (evidence held sufficient 
to show authorship of play). 

25. Bosselman v. Richardson, 174 
Fed. 622, 98 CCA 127. 

[a] Original nuthanOdp of pftlnt- 
IniT* — ^Evidence of a neighbor of 
plaintiff's assignor that witnesses 
saw the assignor frequently while 
painting certain pictures, but did 
not see him use any paintings, pic- 
tures, drawings, or other pictorial 
works in so doing, was incompetent 
and insufficient to establish original 
authorship. Bosselman v. Richard- 
son. 174 Fed. 622, 98 CCA 127. 

26. Henderson v. Tompkins, 60 
Fed. 768 (where, however, the court 
refused, on demurrer, to determine 



the originality of the topical song, "I 
Wonder if Dreams Come True," 
solely on judicial knowledge). 

27. Bosselman v. Richardson, 174 
Fed. 622, 98 CCA 127. But see Reed 
v. Carusl, 20 F. Cas. No. 11,642, 
Taney 72, 74 (where Taney, C. J^ 
said: "The copyright is prima facie 
evidence that he was the author, and 
the burden of proof is upon defend- 
ant to show the contrary^*). 

28. See supra § 415. 

28. Werner C^o. v. Bncydopaedla 
Britannica Co., 134 Fed. 831. 1024, 67 
CCA 281 [aff 130 Fed. 460J; Aronaon 
v. Baker, 43 N. J. Eq. 365, 12 A 177 
("Brminle"). 

[a] Bvldenoo of anthor.— "The per- 
son who claims to be the author of 
'Brmlnie' swears that it is an origi- 
nal production, and not an imitation 
of any previous work; that it is his 
original creation, he having origi- 
nated its scenes, incidents, stage 
appurtenances and casts of character 
and their individualities, as also the 
dress and deportment of Its dramatis 
persons. This, if true, establishes 
the fact of its originality. This wit- 
ness speaks concerning a subject 
about which his knowledge must 
necessarily be more complete than 
that of any other person. His evi- 
dence must be accepted as true until 
evidence of the most convincing kind 
is produced, showing that his evi- 
dence Is false." Aronson v. Baker, 
43 N. J. Eq. 365. 371, 12 A 177. ^ 

3a Aronson v. Baker, 43 N. J. Eq. 
366, 12 A 177 ("Brminie"): Oman 
V. Copp-Clark Co.. 1 OntWR 542. 

[a] droumjitaBtlal •viAuM**-' 
"Where a dramatic work, «x*8iS\^ 
only in manuscript has, as in this 
case, been put on the stage by its 
owner at great expense, and heen 
reproduced in the largest city of tne 
country over 500 times, without tne 
least question being raised as to lis 
originality by either critic or com- 
petitor, the court, before it denies to 
its owner the protection of the la*. 
should require the person, wn„ 
asserts a right to use It for his own 
profit, on the ground that H ls_P«"J' 
lie property, to prove his right ny 
convincing evidence." Aronson ▼• 
Baker, 48 N. J. Eq. 366, 371, 12 A 
177 

[b] Snocem as shown J^y .g?'Jf 
through a large number of edltJonB 
is evidence of originality In a com 
pilation. Oman v. CJopp*Clark ^•• 
1 OntWR 642 (history). .^ ., « 

81. Belford v. Scrlbner, 1*^, ral- 
4a8, 12 set 734, 36 L. ^-.H^'^t 
lagkan v. Myers, 128 U. S. W^.J oj-* 
177, 32 L. ed. 547; Roberts v. Mygra> 



For lAtiV eMM8i tbuw^HosfmrntB and oluuigMi in the law see 



irrer, to' determine 177, 82 L. ed. 547; Roberts v. VJ^^^ 
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addressed, may be shown by any competent evi- 
denee from persons acquainted with the facts,'* 
and sQch evidence may be sufficient even where the 
register of copyrights certifies that he has made 
search and has failed to find any copies on file.*" 
A • certificate or receipt signed by the librarian, 
acknowledging receipt of copies, has been held com- 
petent and sufficient proof,^ provided the identity 
of such copies with the work in suit is shown, 
even where it was not under the official seal;"* but 
an unsigned statement that copies were deposited 
attached to a certificate of the librarian is no 



evidence of the deposit.*' Deposit may also be 
proved by a record kept by the copyright' office 
in the course of the discharge of official copyright 
business.^ The statute requires the register of 
copyrights to give a receipt for the copies of the 
work deposited to complete the registration,'* and 
postmasters are required to g^ve receipts for copy- 
right deposits made with them for mailing.'^ Such 
receipts are evidence of such deposits. Reasonable 
presumptions will be indulged in aid of the copy- 
right.*^ 



20 F. Cas. No. 11.906, Brunn. Coll. 

Cas. 698. But see infra S 421 note 47. 

"Section 4 of the act of 1881 re- 

auirea the clerk to give a copy of the 
itie as deposited and recorded, un- 
der the seal of the court, to the au- 
thor or proprietor who deposits It, 
whenever he shall require the same. 
Necessarily, such copy is sufficient 
prima facie evidence of the deposit 
of the title." Callaghan v. Myers, 
128 U. S. 617, 665, 9 SCt 177. 82 L.. 
ed. 547. 

[a] Thnm of a«po«it^— Under the 
Copvrigrht Act of March 4, 1909 (85 
U. S. St. at Li. 1076 c 820 I 55). the 
certificate of the reerister of copy- 
rights is not prima facie evidence 
that copies of the publication were 
received in time, but only that thev 
were delivered in attempted compli- 
tnee with the statute on the date 
specified. Davies v. Bowes, 219 Fed. 
178, 184 CCA 582 [aff 209 Fed. 63]. 

3a. Huebsch v. Arthur H. Crist 
Co., 209 Fed. 886; West Pub. Co. v. 
Edward Thompson Co., 169 Fed. 888 
[mod on other grounds 176 Fed. 888. 
100 CCA 3081; Patterson v. J. S. 
Ogllvle Pub. Cfo., 119 Fed. 451; Blume 
V. Spear, 30 Fed. 629. 

[a] BTlAeiioe held snfloUnt^— evi- 
dence was held to show a custom and 
course of business by a publisher 
from which it would be presumed 
that except in occasional and un- 
intentional instances the require- 
ments of the copyright statute 
were properly observed and the 
necessary acts performed to secure 
to the publisher the copyrights in- 
tended. West Pub. Co. V. Edward 
Thompson Co.. 169 Fed. 883 [mod 
on other grounds 176 Fed. 833, 100 
CCA 308]. 

83. Patterson v. J. S. Ogllvle Pub. 
Co.. 119 Fed. 451. 

[a] BTtdence lielA raiAoieiLt^— 
"The complainant testified that he 
personally inclosed two copies of his 
book in a package addressed to the 
librarian of congress, and deposited 
the same in the mall; and that this 
was in June, 1890. — a considerable 
time before the publication of the 
book. This Is the evidence of the 
complainant, and it is not corrob- 
orated; but there is nothing in his 
testimony, direct or cross, which 
casts suspicion on his good faith, 
and there seems to be no reason for 
disbelieving his statement as to the 
mailing. The books were printed, 
and there was no reason at all why 
he should not have mailed ^em as 
he said he did." Patterson v. J. S. 
Ogllvle Pub. Co., 119 Fed. 461. 452. 

84. Belford v. Scrlbner. 144 U. S. 
488. 12 set 784. 86 L. ed. 514; Cal- 
laghan V. Myers, 128 U. S. 617, 9 SCt 
177, 82 L. ed. 547; Huebsch v. Arthur 
H. Crist Co., 209 Fed. 885; Lederer v. 
Saake, 166 Fed. 810 [rev on other 

grounds 174 Fed. 185, 98 CCA 571]. 
ee Merrell v. Tice, 104 U. S. 657. 26 
L. ed. 854 (where the court, while 
expressly refraining from saying 
whether or not the librarian's cer- 
tificate is competent evidence of the 
deposit of copies, held that the cer- 
tificate given in evidence in that case 
was so defective as not to be com- 
petent evidence). 

[a] Bill* ftppllc4^-A memoran- 
dum signed, but not sealed, by the 
clerk, at the foot of his certified copy 
of the title, that the work was de- 



posited on a certain date was a auf- 
flcient prima facie certificate of that 
fact, without further proof of the 
clerk's signature. Callaghan v. My- 
ers, 128 U. S. 617, 9 set 177. 32 L 
ed. 647 (under Act Febr. 8. 1881 [4 
U. S. St. at L. 436 c 16 I 4] requiring 
deposits to be made with the clerk 
of the district court). 

[b] Deposit of oopios In mall - ■ 
The orator testified that he deposited 
two copies of the book in the mail 
and got an acknowledgment of the 
receipt of the copies over the oflldal 
signature of the librarian In answer. 
This receipt was put in evidence, but 
there was no evidence as to how the 
copies were addressed. It was held 
that compliance with the statutory 

g revision had been shown. Blume v. 
pear, 80 Fed. 629. 

[c] SiwpIylBtf lost osvtlfloates^-— 
In a suit for infringement of copy- 
right the court granted plaintiff's 
motion "to file a certified copy of 
copyright io place of such proof 
heretofore filea and lost." Defend- 
ant moved to strike such certificate 
from the files, the motion stating 
that "no other certificate having the 
like purport or effect had been ever 
ofTered In evidence nor lost from the 
files in said cause." This motion 
was overruled. This action Involved 
a finding that such former certifi- 
cate had been filed and lost, and 
this finding was conclusive on the 
supreme court, in the absence of 
anything in the record showing the 
contrary. Belford v. Scrlbner. 144 
U. S. 488. 496, 506, 12 SCt 734, 86 
L. ed. 614. 

36b Lederer v. Saake, 166 Fed. 810 
rev on other grounds 174 Fed. 135. 
8 CCA 671]; McMurty v. Popham, 8 
Kyi/ 704. 

36. Belford v. Scrlbner. 144 U. S. 
488. 12 SCt 784. 86 L.. ed. 514; Cal- 
laghan V. Myers, 128 U. S. 617, 9 SCt 
177. 82 L. ed. 647. 

Ta] Bole spplisd^ — "We are of 
opinion that the certificate of the 
Librarian of Congress, set forth in 
the margin, as printed in the record, 
that two copies of the new edition 
of the plaintiff's copyrighted book 
were received by him November 15, 
1880, which was within ten days 
after the publication, was competent 
evidence, although the certificate 
was not under seal." Belford v. 
Scrlbner. 144 U. S. 488. 506. 12 SCt 
784. 36 L. ed. 514. 

37. Merrell v. Tice. 104 U. S. 557, 
26 L. ed. 854 [dist Callaghan v. My- 
ers, 128 U. S. 617, 9 SC? 177. 32 L. 
ed. 547]. 

[a] Bvle applied^ — "The memo- 
randum in the present case of the 
fact and date of the deposit, pur- 
porting to be signed by the clerk, 
must be regarded as a sufficient 
prima facie certificate of such de- 
posit, and as competent evidence of 
the fact and of the date, without 
further proof of the signature of 
the clerk, that being on the same 
paper with his signature as clerk 
to the certificate of the copy of the 
record of the deposit of the title, 
and It being open to the defendants 
to show that his signature to the 
memorandum was not genuine. We 
do not think the present case is 
governed by the decision in Merrel! 
V. Tice. 104 U. S. 557. 26 L. ed. 854. 
In that case the librarian of Con- 



i 



gross had given a certificate to a 
copy of the record of the deposit of 
the title of the book. On that paper 
was written a memorandum In these 
words: 'Two copies of the above 
publication deposited' on a date 
given. This memorandum was not 
signed by the librarian of Congress. 
This court held the memorandum not 
to be competent as proof of the de- 
posit of the two copies of the book, 
on the ground that it was not a cer- 
tificate of that. fact. We are of 
opinion that the memorandum in the 
present case, purporting to be signed 
by the same clerk. Is substantially a 
certificate of the fact and date of the 
deposit of the work, written by him 
on the same paper with the other 
certificate; and that it Is not open 
to the objection which obtained in 
the case of Merrell v. Tice." Cal- 
laghan V. Myers, 128 U. S. 617, 656. 
9 set 177. 32 L. ed. 647. 

38. Black v. Henry G. Allen Co., 
66 Fed. 764; Daly v. Webster. 56 Fed. 
4:3. 4 CCA 10 [app dism 163 U. S. 
166. 16 SCt 962. 42 L. ed. 111]. 

36. Act March 4, 1909 (36 U. S. 
St. at L. 1075 c 820 | 55). 

40. Act March 4. 1909 (85 U. S. 
St at L. 1076 c 820 fi 14). 

41. callaghan v. Myers. 128 U. S. 
617, 9 SCt 177, 82 L. ed. 647. 

[a] Presumptions la aid of oopy- 
rvbt^— (1) "In the absence of evi- 
dence to the contrary, which it was 
open to the defendants to Introduce, 
it must be presumed that the de- 
posit of the title was made in each 
case before publication, and. also, 
that in every Instance where the 
work purports to have been depos- 
ited within three months after the 
date of the deposit of the title, it 
was deposited within three months 
after publication. So. also, in the 
case of volume 34, it must be equally 
presumed, in the absence of evidence 
to the contrary, that the deposit of 
the title was made before publica- 
tion, and that the deposit of the 
work, though made on the same day 
with the deposit of the title, was 
not made prior to publication." Cal- 
laghan V. Myers. 128 U. S. 617, 655. 
657. 9 SCt 177, 32 L. ed. 547. (2) 
"Where the three things are pre- 
scribed by the statute to be done 
in consecutive order, and all three 
appear to have been done on the 
same day, it will be presumed that 
the statute was complied with, leav- 
ing the prima facie evidence open to 
be rebutted." Callaghan v. Myers, 
supra. (3) A work deposited five 
months and five days after its title 
cannot be presumed to have been de- 
posited within three months from 
publication. Callaghan v. Myers, 128 
U. S. 617. 9 SCt 177, 32 L. ed. 547. 

43. Falk V. Gast Llth.. etc.. Co., 
40 Fed. 168. 

[a] Beason for mle. — "It* would 
lay an unreasonable burden upon him 
to require separate, distinct, and spe- 
cific proof as to each one of the 
copies — in some cases, perhaps, thou- 
sands In number — which he may 
have published." Per Lacombe, J., in 
Falk V. Gast Lith.. etc.. Co.. 40 Fed. 
168, 169 (copyrighted photograph). 

43. Falk V. Gast Lith. etc., Co.. 40 
Fed. 168. 

44. Falk V. Gast Lith., etc.. Co.. 40 
Fed. 168, 48 Fed. 262 [aff 54 Fed. 890. 
4 CCA 648], 
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[$ 420] (7) Notice of Oopyright. General 
testimony is sufficient to establish a prima facie 
case of compliance with the statutory requirements 
in respect to the copyright notice.*^ The testimony 
of employees who had charge of the preparation of 
all copies published showing a uniform business 
system calculated and designed to insure proper 
use of the notice is sufficient;'^ and the. prima 
facie case so made, that notice of oopyright was 
inscribed on all copies, is not overthrown by evi- 
dence that the original from which defendant 
copied was without the statutory notice when it 
came into defendant's possession; it must further 
be shown that it lacked such notice when it left 
plaintiff's possession.^ 

[f 421] (8) PnbUcation. The date on the title- 
page of a book is not conclusive evidence of the 
time of its publicatipn.^'^ The fact that a person on 
a certain date heard a piece of music performed 
from printed sheets is no evidence that the music 
had been published as a book at that date.'^ The 



certificate of registration does not show nonpubliea- 
tion prior to copyrighting.*^ Testimony of an 
artist's neighbors that they do not know that such 
artist ever exhibited the painting in question out- 
side of his own parlor, or that he ever gave any- 
one permission to copy it, during a long term of 
years prior to application for copyright, is incom- 
petent and insufficient to show nonpublication.^^ 
Certificates of the proper public officers that law 
reports were deposited in their offices on a stated 
date as required by law are competent evidence 
of the date of publication.** Use of a copyright 
notice may work an estoppel to deny publication.^ 

[$ 422] (9) Domestic Manufacture. General 
evidence, without negativing contrary possibilities, 
is sufficient to establish domestic manufactui'e in 
the absence of any evidence to the contrary." 

[( 423] 3. Of Ownership. Plaintiff must show 
that he is the owner, by assignment or otherwise, of 
the copyright, infringement of which is charged." 
Parol evidence of the assignment of an interest in 



46. Lover v. Davidson, 1 C. B. 
N. S. 182, 87 ECL. 182, 140 Reprint 
77. 

46. Boosey v. Davidson. 13 Q. B. 
267. 66 ECL. 257, 116 Reprint 1261. 

47. Davies v. Bowes, 219 Fed. 178, 
184 CCA 562; Bosselman v. Richard- 
son, 174 Fed. 622, 98 CCA 127. 

[a] Biila »9]»ll«d^— "The only evi- 
dence introduced on this point Is the 
certificate of the Reirlster of Copy- 
rights that two copies of the Even- 
ing Sun of June 23, 1908 'were re- 
ceived as copyright deposits on June 
24, 1908.' It was physically possible 
for these copies to have been sent to 
Washington by messenger on an 
early train June 24th, and delivered 
to the Librarian on that day. It 
was also physically possible for 
them to have been deposited in the 
mail in New York on June 23d, and to 
have reached the Librarian on June 
24th. In the latter case, the statute 
would have been complied with; in 
the former case, it would not. We 
cannot say which course was fol- 
lowed, in the absence of testimony- 
therefore complainant has not proved 
this essential fact, and has not 
shown the granting of a valid copy- 
right, under the statute. He is not 
helped by the provisions of Act 1909, 
I 55, that the certificate shall be 
prima facie evidence of the facts 
stated therein, because the only fact 
stated is that the two copies were re- 
ceived on June 24th. The statement 
in the certificate that they were re- 
ceived 'as copyright deposits' indi- 
cate nothing more than they were 
turned over to the ofiice in attempted 
compliance with the copyright stat- 
ute. The receipt of them by the Li- 
brarian does not involve any deter- 
mination by him as to whether or 
not the deposit is made in time; he 
Is not required to make any inves- 
tigation when a copy is delivered to 
him or comes to him by mail as to 
what was the date of publication." 
Davies v. Bowes, 219 Fed. 178. 180. 
134 CCA 552. 

Burden of proving nonpnblio»tlon 
see supra 8 413. 

Prwramptlonfli In aid of copyright 
see supra 9 419 text and note 41. 

48. Bosselman v. Richardson, 174 
Fed. 622, 98 CCA 127. 

"This negative testimony, particu- 
larly as to nonpubllcatlon, seems to 
us incompetent and insufficient evi- 
dence to sustain a recovery for the 
drastic penalties imposed by Rev. St. 
U. S. f 4965 (U. S. Comp. St. 1901, 
p. 3414), for violation of copyright 
of maps, prints, paintings, etc. Ex- 
actly what amounts to publication in 
the case of paintings may not have 
been very definitely determined. 
Werckmeister v. American Lith. Co., 
134 Fed. 321, 69 CCA 653, 68 LRA 



591 [aff 207 U. S. 875. 28 SCt 124. 52 
L. ed. 254]. But the plaintiff has 
supplied no proof at all of nonpubll- 
catlon." Bosselman v. Richardson, 
174 Fed. 622, 624, 98 CCA 127. 

49. Callaghan v. Myers, 128 U. S. 
617, 9 SCt 177. 32 L. ed. 547. 

[a] Bole >ppli>d.' Delivering to 
the secretary of state, for the use of 
the state, the number of copies of a 
volume of law reports required by 
law to be so delivered is a publica- 
tion of that volume; an4 certificates 
of the auditor of public accounts and 
of the secretary of state that on 
such a date the reporter made such 
delivery are competent evidence of 
the date of publication. Callaghan v. 
Myers, 128 U. S. 617, 9 SCt 177, 32 
L. ed. 547. 

5<K Larrowe-Loisette v. O'Lough- 
lin, 88 Fed. 896. 

[a] Zllnatratlonrf— "The- notice in 
the edition of 1886. that it was copy- 
righted in England, was equivalent 
to a notice that it had been published 
therein, and I think that the notice 
of a United States copyright, known 
by Loisette to be untrue, estops his 
representatives from denying that it 
was published here." Larrowe-Loi- 
sette v. O'Loughlin, 88 Fed. 896, 899. 

61. Heubsch v. Arthur H. Crist 
Co., 209 Fed. 885. 

[a] Plaoe of tsrpMMttlntf. — "I am 
of the opinion that the evidence as 
a whole is to this effect: 'I attended 
to the copyrighting of this book, the 
printing of the books and copies 
thereof. employed the printing 
houses that did the work, and, while 
I am not certain which of these 
houses set the type from which the 
plates were made from which the 
books were printed, my best recol- 
lection is (I think) that they were 
set by Redfleld Bros, of New York 
City.' But how could he know if he 
neither saw the plates nor the type? 
It is fair to say that the evidence 
shows the witness employed Redfield 
Bros, to set type and make plates 
therefrom to be used in printing 
these books; that subsequently the 
books came out duly printed. It is 
urged that the fair and legitimate 
inference and finding is that the type 
was set and plates made by the puD- 
lishing house employed to do the 
work of printing the books and 
which actually did produce the books 
printed; that the fair inference and 
resultant finding is that the work 
was done in the city of New York 
where the firm of Redfield Bros, did 
business. It is contended that with 
this proof in the case there is no 
Justification for the court to guess, 
surmise, or speculate. That possibly 
the house employed to do the work 
had It, or any part of it, done out- 
side or the United States. If A. goes 



into the Tribune office, or Sun office. 
or World office, and contracts for the 
printing and publication of a book 
of which he is the author, which he 
desires to copyright and put on the 
market, and the book printed and 
ready for the binder comes to* him in 
due time; is not proof of these facts 
sufficient evidence that such book 
was printed from type set or plates 
made from type set within the 
United States? Must witnesses be 
called who either did the work or 
saw it done, to testify that the type 
from which the plates were made 
was set in the United States? It 
seems to me a fair and just inference 
and conclusion that the work was 
done in that office. It is true that 
the work may have been done out- 
side the United States, but I do not 
think the complainant called upon to 
negative that possibility." Huebsch 
V. Arthur H. Crist Co., 209 Fed. 885, 
889. 

62. Saake v. Lederer, 174 Fed. 135. 
98 CCA 671 [rev 166 Fed. 810]; Hole 
V. Bradbury, 12 Ch. D, 886. 

[a] Beason for niU.^<l) "The 
Constitution (article 1. 9 8. cl. 8) 
securing to 'authors and inventors' 
alone 'the exclusive right to their re- 
spective writings and discoveriea' 
the right of any other person to a 
copyright is derivatative and sec- 
ondary, and such latter must there- 
fore show that he is the grantee of 
the author's rights." Saake v. Led- 
erer, 174 Fed. 135. 136, 98 CCA 571 
[rev 166 Fed. 810]. (2) "This was 
taken out in the name of the author 
himself, and presumably, therefore, 
he continues to be the owner, unless 
there is proof that he has parted 
with his title." Lederer v. Saake, 
166 Fed. 810. 812 [rev on other 
grounds 174 Fed. 135, 98 CCA 571]. 

rb] Work of married wonuui.^ 
Where the copyright of a book writ- 
ten by a married woman was taken 
out in the name of her publisher, and 
it appeared that from time to time 
she settled with him for her royal- 
ties, it will be presumed, in a suit by 
the publisher for infringement, that 
the legal title was conveyed to him 
in some proper manner, although it 
might be that in the state of her 
residence the property in the work 
was vested in the husband by virtue 
of his marital rights, and there was 
no evidence of a conveyance by nim. 
Belford v. Scribner, 144 U. S. «88. 
504. 12 SCt 734. 36 L. ed. 614 (where 
the court said: "On this Point the 
Circuit Court said, in its opinion, 
that, as the proof showed that the 
authoress from tlme^to time settled 
with the owners of the copyright for 
her royalties, the court would pre- 
sume that her legal title as the au- 
thor of the books was in some due 
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a copyright is sufficient, unless objected to or re- 
batted.*^ A receipt for the purchase money of a 
copyrighted work is no evidence of its assignment.^ 
Mere acquiescence in the publication of a copy- 
righted work is no proof of an assignment of the 
copyright.^ A certificate of acknowledgment under 
the hand and official seal of a consular officer, or 
a secretary of legation, is prima facie evidence of 
the execution of an assignment made in a foreign 
ooimtry.»* 

Under tlie Engliah statote, if no name purporting 
to be that of the author is printed or otherwise 
indicated on the work, or if the name so indicated 
is not the author's true name, or one by which he 
is conunonly known, and a name purporting to be 
that of the publisher or proprietor is printed or 
otherwise indicated on the work in the usual man- 



ner, the person whose name is so indicated is pre- 
sumed to be the owner of the copyright for the 
purposes of infringement proceedings, unless the 
contrary is proved.*^ 

[$ 424] 4. Of Infringement — a. Burden of 
Proof. The burden is on plaintiff to show infringe- 
ment of his copyright." This includes proof of 
every fact necessary to constitute the infringement 
charged.^* Where defendant's knowledge, intent. 
or purpose is material,^ plaintiff must show it.^ 
Where there is no sufficient evidence of copying or 
unfair use,^ plaintiff's case fails." But while the 
burden of proof rests on plaintiff throughout the 
case, the burden of evidence, thai is of explanation, 
may be shifted to defendant by evidence showing 
a prima facie case of copying." This rule finds 
frequent application in the case of compilations, 



lod proper manner conveyed to and 
rested In the person who secured the 
copyright thereof; and that acquies- 
Mnce for so many years, by all the 
parties, in that claim of proprietor- 
ship in the copyrlerht, was enough to 
answer the sugrgestion of the hus- 
band's possible material interest in 
his wife's earnings. This is, we 
think, a sound view. The opinion of 
the Circuit Court further correctly 
said: 'It is certain that, if there is 
any ownership in this work by copy- 
right at all, it is in the complainant. 
In whose name the copyright was 
taken and now stands, so far as is 
shown by the proof in this case. If 
the law of the domicil of Mrs. Ter- 
hune entitles her husband to any 
part of her earnings, that is a mat- 
ter to be settled between her husband 
and the complainant, and which the 
defendants cannot interpose as a de- 
fence to a trespass upon the com- 
plainant's property rights in this 
copyrighted book' '^). 
^[c] *<WheiL Ml MTtlflt la oohubI*- 
Boaid to eieoute a wovk of art not 
in existence at the time the commis- 
sion is given, the burden of proving 
that he retains a copyright in the 
work of art executed, sold, and de- 
livered under the commission rests 
beavily upon the artist himself. If 
a patron gives a commission to an 
srtlst, there appears to me a very 
strong •implication that the work of 
art commissioned is to belong unre- 
■Mvedly and without limitation to 
the patron." Dielman v. White. 102 
Fed. 892. 894. 

^[d] Owasnhip at time of flUac 
Jin-— In a suit lo restrain the in- 
fringement of a copyright and for 
^mages. where the bill alleged and 
the answer admitted that the com- 
plainant was the owner of the copy- 
right at the time of filing his bill. 
*nd there was evidence that defend- 
ant was then threatening an in- 
p'lngement. complainant is entitled 
to an injunction, although there was 
no evidence that he had owned the 
copyright at the time of the pre- 
Jious infringement, so that he could 
not recover damages for such in- 
jnngement, since restraining the fu- 
ture commission of injurious acts is 
one of the objects of an injunction. 
Ri S.*"*?^! Pub. Co. V. Jones Pub. Co., 
^'i Fed. 638, 145 CCA 624. 
..^^ Callaghan v. Myera 128 U. S. 
817. 9 set 177. 32 L. ed. 547. 
^9^ Lover v. Davidson. 1 C. B. 
N-,8. 182, 87 BCL. 182, 140 Reprint 
IJ5 Latour v. Bland, 2 Stark. 382. 8 

1 S' Latour v. Bland. 2 Stark. 382. 
T iQ^,!^^- See also Hogg v. Scott, 
10 Ch. D ^' ^**' '^®^'*^'* ^' I^*cks, 
fl.**-^ Act March 4. 1909 (35 U. S. 
lut^ h ^^''5 o 320 S 43). 
(8)(b^ 1 & 2 Geo. V c 46 | 6 

tJfJ Vader former statnte regis- 
ft2i"^'*,.yafl prima facie evidence of 
inJ?'''^*P' ^ut subject to rebuttal, 
uucaa V. Cooke. 13 Ch. D. 872. See . 
wso supra 9f 230. 415, I 



68. Historical Pub. Co. v. Jones 
Pub. Co., 281 Fed. 638. 145 CCA 624; 
Prank Sheixard Co. v. Zachary P. 
Taylor Pub. Co., 198 Fed. 991, 113 
CCA 609 [aff 185 Fed. 941]; Lederer 
V. Saake, 166 Fed. 810 [rev on other 
grounds 174 Fed. 136. 98 CCA 571]; 
American Mutoscope, etc., Co. v. Edl- 
eon Mfg. Co.. 187 Fed. 262; Weet 
Pub. Oo. V. Lawyer^ Co-op. Pub. Co., 
64 Fed. 860, 26 LRA 441 [rev on other 
grounds 79 Fed. 766. 25 CCA 648. 35 
LRA 400]; Chase v. Sanborn, 5 F. 
Cas. No. 2,628, 4 Cliff. 306; Cadieux 
v. Beauchemin. 31 Can. S. C. 370; 
Lucas V. Cooke, 13 Ch. D. 872; 
leader v. Strange, 2 C. & K. 1010, 
61 ECLi 1010; Carte v. Dennis, 6 
Terr. L. 30. 

"The onus of establishing appro- 
priation, of course, rests upon the 
plaintiff." Corelli v. Gray, 29 T. L. 
R. 570, 571. 

[a] Beprodnetioiui of art works« — 
Plaintiff must show that an alleged 
infringement of his copyrighted en- 

?:raving was copied from it. and not 
rom the original painting from 
which his engraving was made under 
a license from the proprietor of the 
copyright in the painting. Lucas v. 
Cooke, 18 Ch. D. 872. See also supra 
II 278, 825. 828. 

09. Journal Pub. Co. v. Drake, 199 
Fed. 672. 118 CCA 46. 

[a] OonMSit of plalAtur^— "It is 
objected that the evidence of one of 
the members of the plaintiffs' part- 
nership that consent had not been 
given by him to the defendant to use 
the copyrighted photographs was not 
sufficient; that there was nothing to 
show that written consent had not 
been given by the other partner. In 
granting plaintiffs' motion to in- 
struct tne Jury to find for the plain- 
tiffs, the court stated that the pho- 
tographs were reproduced and used 
by the defendant Without the knowl- 
edge or consent of platntifTs.' Pass- 
ing the question whether the written 
consent of plaintiffs was not a fact 
to be established by the defendant, it 
does not appear that all the evidence 
introduced upon the trial is in the 
record. In the absence of such a 
complete record of the evidence, and 
the fact that there was no objection 
made to the statement made by the 
court as to what the evidence was 
with respect to that fact, it will be 

E resumed that the statement made 
y the court was correct, and that 
the evidence was unoontradicted that 
the copying, printing, and publish- 
ing of these two photographs by the 
defendant was without the consent 
of the plaintiffs." Journal Pub. 
Co. V. Drake, 199 Fed. 572, 575, 118 
CCA 46. 

60. See supra ( 289. 

61. Journal Pub. Co. v. Drake. 199 
Fed. 572, 118 CCA 46. 

[a] TarTlBg design "with intent 
to evade the law." — "The penalty 
provided by the statute is for the act 
of copying, printing?, and publishing 
a copyrighted article, or for selling 
or exposing for sale such a copy, and 
the forfeiture or penalty is fixed for 



every sheet of such copy found in 
the possession of the person who has 
committed any one or the acts pro- 
hibited. The general rule in such a 
case is that, where the defendant has 
been shown to have committed an 
unlawful act, an unlawful intent is 
presumed. 'If a man intentionally 
adopts certain conduct in certain cir- 
cumstances known to him, and that 
conduct is forbidden by the law 
under those circumstances, he in- 
tentionally breaks the law in the 
only sense in which the law ever 
considers intent' Ellis v. U. S., 
206 U. S. 246. 27 SCt 600, 51 L. ed. 
1047. 11 AnnCas 589. But there is a 
prohibition in this statute against 
the copying, printing, and publishing 
of a copyrighted article *by varying 
the main design with intent to evade 
the law.' That is not this case, and 
it is obvious that the Intent to evade 
the law is only required to appear 
or be inferred where the copyrighted 
article has not been reproduced in 
the substantial form and character 
of the original, but where in the re- 
production there has been a varying 
of the main design. In such a case 
it should appear as a fact, or be in- 
ferable from facts proven, that the 
reproduction was with an intent to 
evade the law, and this would he a 
question of fact for the Jury. There 
is no such question in this cane." 
Journal Pub. Co. v. Drake, 199 Fed. 
572. 575, 118 OCA 48. 

[b] Xnowledge of oopyrlglit. — ^In 
England, under former statutes, in 
an action for an Infringement of 
copyright by merely publishing a 
work printed or caused to be printed 
by others^ knowledge of the copy- 
right so infringed must be proved. 
Leader v. Strange, 2 C. & K. 1010, 
61 ECL 1010. 

62. See supra |9 276-288. 

68. American Mutoscope, etc., Co. 
V. Edison Mfg. Co., 137 Fed. 262. 

64. Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 193 Fed. 991. Ill 
CCA 609 [aif 185 Fed. 941]; Da Prato 
Statuary Co. v. Giuliani Statuary Co., 
189 Fed. 90; Encyclonsedia Britan- 
nica Co. v. American Newspaper As- 
soc., 130 Fed. 460 [aff 134 Fed. 831, 
1024, 67 CCA 281]; Trow Directory 
Printing, etc., Co. v. U. S. Directory 
Co.. 122 Fed. 191; Trow Directory, 
etc., Co. V. Boyd, 97 Fed. 586; O'Neill 
V. General Film Co., 152 NTS 599 
raff 171 App. Div. 854, 157 NTS 
1028]; Cadieux v. Beauchemin, 31 
Can. S. C. 370. 

[a] Bttle appUed^— (1) "We think 
that the proof of a considerable num- 
ber of errors common to both publi- 
cations occurring first in the com- 
plainant's and none occurring first 
in the defendant's created a prima 
facie case of copying by the defend- 
ant which it was bound to explain. 
The burden of proof. It is true, was 
on the complainant throughout, but 
on this state of the case the burden 
of evidence — that is, of explanation — 
was on the defendant." Frank Shep- 
ard Co. v. Zachary P. Taylor Pub. 
Co.. 193 Fed. 991. 993, 113 CCA 609 
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where mere identity or similarity is not necessarily 
proof of copying.*^ In such cases, where by proof 
of common errors,** or otherwise, plaintiff has made 
a prima facie case of copying against part of de- 
fendant's work, and other parts of it might 
equally well have been copied or not copied, the 
burden is shifted to defendant to segregate by evi- 
dence the portions of his work, if any, not pro- 
duced by copying, and if defendant fails to sustain 
such burden, his whole work will be deemed an in- 
fringement.®^ This rule has been applied to cases 
of directories,*® dictionaries,®* legal digests,^*^ law 
reports," and tables of citations of law reports.^* 
Defendant does not sustain such shifted burdei& by 
showing a possible common source from which the 



similarities, identities, eonunon errors, and the like 
might have been obtained; mere conjecture is in- 
sufficient; he must go further and ^ow that lug 
work actually was derived from the source in- 
dicated.^^ 

[( 425] b. AdmissLbility, Weight, and Snffi- 
ciency — (1) In GtonaraL Infringement of copyrigfat 
may be shown by all kinds of evidence, and may be 
rebutted in the same way.^^ The actual author may 
testify directly that he did or did not make use of 
plaintiff's work.^° Failure to produce defendant's 
author as a witness, or the original manuscript of 
defendant's work, is a highly suspicious eireiun- 
stance, tending strongly to confirm a prima fade 
case of copying.^* 



raff 185 P«d. 941]. (2) "SubstantiaJ 
Identity, or a striking resemblance 
between the work oomplalned of and 
that for which protection Is claimed, 
creates a presumption of unlawful 
copying, which must be overcome by 
the defendant." Encyclopaedia Brlt- 
annica v. American Newspaper As- 
soc, 130 Fed. 460. 464 [aff 184 Fed. 
881. 1024. 67 CCA 281]. 

Bliiftliiff burden of proof Mid bur- 
den of •▼ideuoe see erenerally Evi- 
dence [16 Cyc 926-936. 

65. Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 198 Fed. 991. 118 
CCA 609 [aflf 185 Fed. 9411; Cadieuz 
V. Beauchemin. 31 Can. S. Cf. 870. See 
supra 8 307. 

66. Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 198 Fed. 991, 113 
CCA 609 [aff 185 Fed. 941]; Trow Di- 
rectory Printlne, etc., Co. v. U. S. 
Directory Co., 122 Fed. 191* Williams 
V. Smythe, 110 Fed. 961; Cartwright 
V. Wharton, 26 Ont. L. 867, 20 OntWR 
853, 1 DomL*R 392. See also infra 
i 428. 

67. Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 198 Fed. 991, 118 
CCA 609 [aff 186 Fed. 941]; Da Prato 
Statuary Co. v. Giuliani Statuary Co., 
189 Fed. 90; Hartford Printing Co. 
V. Hartford Directory, etc., Co., 146 
Fed. 332; Trow Directory Printing, 
etc., Co. V. U. S. Directory Co. 122 
Fed. 191: Chicago Directory Co. v. 
U. S. Directory Co., 122 Fed. 189; 
Trow Directory, etc., Co. v. Boyd, 97 
Fed. 686; Exchange Tel. Co., Ltd. v. 
Howard, etc.. Press Agency. Ltd.. 
22 T. L. R. 375. And see cases infra 
notes 68-72. See also Dun v. Lum- 
bermen's Credit Assoc., 209 U. S. 20. 
28 set 335. 62 U ed. 668, 14 AnnCas 
601 [aff 144 Fed. 83, 75 CCA 241] 
(where the burden of showing non- 
infringement was sustained notwith- 
standing common errors In a book of 
credit ratings). 

[a] Bnto aoplisd^^d) "It having 
been proven that the defendant hsis 
copied one or more cuts, a finding 
that the others as to which no ex- 
planation is made were also copied 
is easily supported by the evidence. 
Chapman v. Ferry, 18 Fed. 539, 9 
Sawy. 895; Lawrence v. Dana, 14 
F. Cas. No. 8.136, 4 Cliff. 1. It is 
therefore proven that the defendant 
has copied 18 of the cuts included in 
the complainant's copyrighted cata- 
logue, which cuts had not before ap- 
peared in any uncopyrighted publi- 
cation." Da Prato Statuary Co. v. 
Giuliani Statuary Co., 189 Fed. 90, 
92. (2) "Nothing but conjecture 
being offered, we feel obliged to 
apply the severe rule of Callaghan 
v. Myers, 128 U. S. 617, 9 SCt 177, 
32 L. ed. 547, and West Pub. Oo. v. 
Lawyers' Co-op. Pub. Co., 79 Fed. 
756, 25 CCA 648, 35 LRA 400. The 
inference from the unfair use of the 
complainant's work In these in- 
stances of erroneous citations is that 
it was similarly used as to the cor- 
rect citations to an extent that can- 
not be determined." Frank Shepard 
Co. V. Zachary P. Taylor Pub. Co., 
198 Fed. 991, 993, 118 CCA 609 [aff 
185 Fed. 941]. 



Bxtwit of Injimotiim see supra 
9§ 350, 351. 

Bxtant of proflts reooT«r»bl0 see 
supra ft 354. 

68. Troy Directory Printing, etc.. 
Co. V. U. S. Directory Co., 122 Fed. 
191; Chicago Directory Co. v. U. S. 
Directory Co., 122 Fed. 189; Williams 
v. Smythe, 110 Fed. 961; Trow Dl- 
rf'ctory, etc., Co. v. Boyd, 97 Fed, 
686. 

[a1 MaliLtimi book out and pavtcd 
for "copy." — In a suit for infringe- 
ment of the copyright of a directory, 
proof that defendant had in its office 
three pages concededly taken from 
complainant's book, cut, pasted, and 
edited apparently for the purpose of 
being used as copy for defendant's 
book, is sufficient to entitle com- 
plainant to a preliminary injunction, 
unless a denial of the intention to 
use such pages as copy is supported 
by a clear showing of the methods 
used by defendant, and the sources 
from which his copy was obtained. 
Chicago Directory Co. v. U. S. Di- 
rectory Co., 122 Fed. 189. 

69. Cadieux v. Beauchemln, 81 
Can. S. C. 370. 

TO. West Pub. Co. V. Lawyers' 
Co-op. Pub. Co., 79 Fed. 766, 25 CCA 
648. 86 LRA 400 [rev 64 Fed. 360, 25 
LRA 4411. 

"It is the law of this circuit that 
when it is proven from internal evi- 
dence that a subsequent digester has 
made an unfair use of any part of 
the syllabi of his predecessor it may 
be fairly presumed that he made use 
of more than appeared on the face 
of his work. This enunciated rule re- 
ported in West Pub. Co. v. Lawyers' 
Co-op. Pub. Co., 79 Fed. 766, 26 CCA 
648, 85 LRA 400; is thought applica- 
ble to the facts under consideration. 
Hartford Printings Co. v. Hartford 
Directory Co., 146 Fed. 332; Greene 
V. Bishop, 10 F. Cas. No. 5.763, 1 
Cliff. 186; West Pub. Co. v. Edward 
Thompson, 169 Fed. 833." Frank 
Shepard Co. v. Zachary P. Taylor 
Pub. Co., 186 Fed. 941, 944 [aff 198 
Fed. 991, 113 CCA 609]. 

71. Callaghan v. Myers, 128 U. S.- 
617, 9 SCt 177, 82 L. ed. 647; West 
Pub. Co. V. Lawyers' Co-op. Pub. Co., 
79 Fed. 756, 25 CCA 648, 36 LRA 400 
[rev 64 Fed. 860. 25 LRA 441]. 

[a] Vse of syllabL — When it is 
conclusively shown from internal 
evidence that a subseauent digester 
has made an unfair use of any part 
of a copyright syllabus, the presump- 
tion is that he made use of tne whole. 
West Pub. Co. V. Lawyers' Co-op. 
Pub. Co., 79 Fed. 756. 25 CCA 648, 35 
LRA 400 [rev 64 Fed. 360, 26 LRA 
441}. 

72- Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 198 Fed. 991. 118 
CCA 609 [aff 186 Fed. 941]. 

73. Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 198 Fed. 991. 113 
CCA 609 [aff 186 Fed. 941]. 

74. Beauchemln v. Cadieux. 10 
Que. K. B. 255. 22 Que. Super. 482 
[app dism 31 Can. S. C. 870, 2 ComL 
170. 

[a] OlrcnnstMioefli tending to show 
lnfringement.p^"While denying that 



the pages produced by Bowen were 
used as copy, there is no clear state* 
ment of what was in fact used as 
copy; how much of it was printed, 
and where it was found; how much 
was manuscript, and how much ob- 
tained. All is left vague and uncer- 
tain. Besides, neither the directory 
of this year nor of any prior year is 
produced, and there is no apparent 
explanation of this circumstance. 
Moreover, it is difficult to understand 
how, with a capital of only |26,000 
a business directory of the United 
States can be produced by original 
canvass. Perhaps It may be done, but 
there is nothing to indicate how it Is 
done." Chicago Directory Co. v. XJ. S. 
Directory Co., 122 Fed. 189, 190. 

Ib] Priority in ooncention aaA d^ 
opment of a drama disproves pi- 
racy because it excludes any possi- 
bility of copying. Maxwell v. Good- 
win, 93 Fed. 665. 

STidenoe generally see Evidence 
[16 Cyc 821]. _^ 

7S. West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 838 [mod on 
other grounds 176 Fed. 888, 100 CCA 
308]; Maxwell v. Goodwin, 98 Fed. 
666. 

78- Chicago Directory Co. v. U. S. 
Directory Co.. 122 Fed. 189: Trow Di- 
rectory, etc., Co. V. Boyd, 97 F«L 
686; O'Neill v. General Film Co., 152 
NTS 699 faff 171 App. DIv. 864. 167 
NTS 1028]; Beauchemln v. Cadl««ft 
10 Que. K. B. 265. 22 Que. Super. 482 
[app dism 31 Can. S. C. 870, 2 ComL 
170]; Bain v. Henderson. 16 B. C- 
818 

[a] Bnle appUed.— (1) "Mr. Mar- 
tin, who prepared the manuscript or 
the work complained of. ought to 
have been called. No doubt the "laj- 
uscript was destroyed or lost »n tne 
process of printing and the printers 
cannot be expected to have any recol- 
lection as to how it was maae, 
whether written by hand or simpiy 
with printed sheets pasted in. Mr. 
Martin was possibly the only pereon 
who could have given the Inform;* 
tion on this point which the defend" 
ants ought to have been prepared lo 
give." Cadieux v. Beauchemln w 
C^n. S. C. 370. (2) "Where, as hera 
a party charged with literary Pir*2^ 
claims to have gone to the co^^zz 
source and does not produce the roan 
who did the work for him, so tliat ne 
may be cross-examined as /° rrf 
sources from which he took his wor't 
and account for the singular coinci- 
dences found in the Piratical ^opj 
and complainant's work, a c?"" "i 
equity needs little additional Pjooi 
on the question of piracy. If cnar 
acters, incidents, omissions, or aaai 
tions are found in the complwnants 
dramatisation, not found in the puo- 
lished book or common source, tlien, 
in the absence of a convincing «* 
planation, the court is Justlfled ^ 
finding, and invariably does AnJ tnai 
the complainant's work has b^^^^j" 
fringed." O'Neill v. General ri^ 
Co., 152 NTS 699, 602 [aff l^l„i^Pf: 
Dlv. 854. 167 NyS 1028]. (8) 'This 
impression is most strongly Jo" 
firmed by the circumstance thai »» 
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[i 426] (2) SimiUurity of Work8--(a) In 
6«nieraL Since one work may be similar to another 
without having been derived from, or based on, it/^ 
mere resemblance between two works does not 
necessarily show that the one is a piracy of the 
other/^ It is merely evidence of copying and is 
more or less strong according to circnmitances.'^* 
In the case of works of imaginative literature, or 
of a strikingly original character, any considerable 
amount of close similarity raises a strong inference 
of copying.^ On the other hand, where the works 
are of such a character that both must be alike 
if both are equally correct, even complete identity 



between them may raise no inference of copying.^' 
Instances of this occur in the case of mathematical 
calculations and tables,^^ and directories, or other 
like works.^ In such cases, to sustain the burden 
of proof, plaintifl! must show something more than 
mere similarity or identity,^ as, for example, the 
coincidence of common errors,^^ or a cumulation of 
unnecessary resemblances such as probably would 
not arise by mere chance and coincidence.^^ In 
all cases, the weight of mere similarity or identity 
as evidence of copying depends on the likelihood of 
its existing in the absence of copying.*^ In the 
case of compilations of facts and statistics taken 



almost every instance of Infringe- 
ment charged by the complainant 
there has been a failure to produce 
either the individual canvasser whose 
work is thus attacked, or his original 
return to his employer, or even the 
statement of his name. It is sug- 
gested that to a greater or less ex- 
tent the original documents are lost 
or destroyed. When it is borne in 
mind that the defendant has had 
large experience in the production of 
directories, and it is further borne 
in mind that he must have antici- 
IMited competition with complainant's 
work, and a suit of this very char- 
acter, should the complainant find 
anything to base it on, it is most 
extraordinary that he should not 
have preserved records sufficient to 
enable him to determine, as to any 
particular list of names, the identity 
of the canvasser or canvassers who 
reported them." Trow Directory, etc., 
Co. V. Boyd. 97 Fed. 586, 587. 

77. See supra 69 278. 807. 

7a McCarthy v. Adler, 227 Fed. 
630; Vernon v. Shubert, 220 Fed. 694; 
Bmerson v. Davies, 8 F. Cas. No. 
4.436, 3 Story 768- Liddell v. Copp- 
Clark Co., 2 OntWR 16; Beauchemin 
V. Cadieux. 10 Que. K. B. 256, 22 Que. 
Super. 482 [app dism 31 Can. S. C. 
370. 2 Comr. 170. 

^79. Haas v. Leo Feist, Inc., 234 
Fed. 105; aross v. Seligman, 212 Fed. 
»30, 129 CCA 450; George T. Bisel 
Co. V. Benaer. 190 Fed. 205. 

[a] Bole anpliea to pliotoffrapl&s. 
— '*'The eye of an artist or a con- 
noisseur will, no doubt, find differ- 
ences between these two photo- 
paphs. The backgrounds are not 
identical, the model in one case is 
Kdate. in the other smiling; more- 
over the young woman was two years 
older when the later photograph was 
tuen, and some slight changes in 
the contours of her figure are discov- 
erable. But the identities are much 
greater than the differences, and it 
jeems to us that the artist was care- 
'ul to introduce only enough dilfer- 
fJ^ces to argue about, while under- 
{Jklng to make what would seem to 
•>« a copy to the ordinary purchaser 
Who did not have both photographs 
Defpre him at the same time. In this 
undertaking we think he succeeded," 
Gross V. Seligman, 212 Fed. 930, 931, 
129 CCA 460. 

W. Colliery Engineer Co. v. United 

t-orrespondence Schools Co., 94 Fed. 
158. 

"There are undoubtedly very many 
Closely parallel passages. If the first 
work were original, it would be en- 
tirely clear that the second is a 
oopy; but the first work is itself a 
compilation, using largely the lan- 
Wage of the original books, from 
which it is taken. Moreover, the 
JJT nature of the subject-matter 
J^^ted of in both series— ^arithmetic, 
^ifebra, geometry, trigonometry, etc. 
-r« such that similarities of defini- 
"piJi explanation, and examples are 
™*^ 8o persuasive as they might be 
were the subject history, literature, 
^law, etc." Colliery Engineer Co. 
Y; united Correspondence Schools 

•1. DuTi V. Lumbermen's Credit 
ASSOC. 209 U. S. 20. 28 SCt SS'S. 62 L. 
w. 66S, 14 AnnCas 501 [aff 144 Fed. 



83, 75 CCA 241]; Frank Shepard Co. 
V. Zachary P. Taylor Pub. Co.. 186 
Fed. 941 faff 193 Fed. 991. 113 CCA 
609]; Colliery Engineer Co. v. United 
Correspondence Schools Co., 94 Fed. 
152; Beauchemin v. Cadieux. 10 Que. 
K. B. 255, 22 Que. Super. 482 [app 
dism 31 Can. S. C. 370, 2 ComL 
1701. 

88. Exchange Tel. Co., Ltd. v. 
Howard, etc.. Press Agency, Ltd., 22 
T. L. R. 875. 

88. Dun V. Lumbermen's Credit 
Assoc, 209 U. S. 20, 28 SCt 335, 62 
L. ed. 663, 14 AnnCas 501 (credit rat- 
ings); Frank Shepard Co. v. Zachary 
P. Taylor Pub. Co., 186 Fed. 941 [aft 
193 Fed. 991, 113 CCA 609] (citation 
tables); Mead v. West Pub. Co., 80 
Fed. 380 (law textbook). 

84. XnfxliigMiieat ox cooipllAttoiui 
see supra IS 807-311. 

86. OommoB exrors as enrldeaoe of 
copyiag see infra ft 428. 

86. Dam v. Kirk la Shelle Co., 175 
Fed. 902, 99 CCA 392. 20 AnnCas 1173, 
41 LRANS 1002 [aff 166 Fed. 589] 
(where unimportant details in a play 
were held to show that the similari- 
ties were not due to coincidence); 
West Pub. Co. V. Edward Thompson 
Co., 169 Fed. 833 [mod on other 
grounds 176 Fed. 833. 100 CCA 303]; 
George T. Bisel Co. v. Welsh, 131 
Fed. 664; French v. Conelly, 1 NY 
WklyDig 197; Corelli v. Gray, 80 T. 
L. R. 116. 

[a] Seqveace of ideas and laai- 
gnage.'^Actionable infringement, con- 
sisting of mere paraphrasing or 
avoidance of the appearance of copy- 
ing while still appropriating the sub- 
ject manner, may be proved either by 
internal evidence, depending on the 
sequence of ideas and language in 
such numbers as inevitably compels 
the conclusion that the copyrighted 
work was the source of the Infririg- 
ing publication, or by direct testi- 
mony as to the manner in which the 
work has been done. West Pub. Co. 
V. Edward Thompson Co., 169 Fed. 
833 [mod on other grounds 176 Fed. 
833. 100 CCA 303]. 

87. Callaghan v. Myers, 128 U. S. 
617. 9 SCt 177, 82 L. ed. 547; Meccano 
V. Wagner, 234 Fed. 912; Haas v. Leo 
Feist, Inc., 234 Fed. 105; McCarthy 
V. Adler. 227 Fed. 630; Dam v. Kirk 
la Shelle Co., 176 Fed. 902, 99 CCA 
392. 20 AnnCas 1173. 41 LRANS 1002 
[aff 166 Fed. 689]- West Pub. Co. v. 
Lawyers* Co-op. Pub. Co., 79 Fed. 
766, 25 CCA 648. 35 LRA 400; Beau- 
chemin V. Cadieux, 10 Que. K. B. 255, 
22 Que. Super. 482 [app dism 31 Can. 
S. C. 870, 2 ComL 170]; Corelli v. 
Gray, 30 T. L. R. 116; Exchange Tel. 
Co., Ltd. V. Howard, etc.. Press 
Agency. Ltd., 22 T. L. R. 375; Beul- 
lac V. Simard. 39 Que. Super. 97 [aff 
39 Que. Super. 617]. 

[a] Improbable oolnoldsmoe Ulns- 
trated. — (f) "It would be exceedingly 
strange if even an experienced 
modeller should have adopted pre- 
cisely the same scale and the same 
dimensions for the whole figure of 
Champlain. The coincidence is al- 
most impossible, unless the one had 
been based on the other. The height 
of the relief is also the same, so tnat 
the same light and shades are pro- 
duced on the one as on the other, the 
only difference being that the mous- 



tache in the defendant's model is 
more retrouss^e. and certain changes 
in the wave of the hair, and the 
goatee of the defendant is broader." 
Beullac v. Simard, 89 Que. Super. 97, 
108 [aff 39 Que. Super. 517]. (2) "The 
plaintiff's case is entirely founded on 
coincidence or similarities between 
the novel and the sketch. Such co- 
incidences or similarities may be due 
to any one of four hypotheses — 
namelv (l). to mere chance, or (2) 
to both sketch and novel being taken 
from a common source; (3) to the 
novel . being taken from the sketch, 
or (4) to the sketch being taken from 
the novel. Anv of the first three 
hypotheses would result in the suc- 
cess of the defendant; it is the fourth 
hypothesis alone that will entitle the 
plaintiff to succeed. ... I have 
therefore presented to me a simple 
alternative between the first hypothe- 
sis — ^namely, mere chance coincidence 
on the one hand, and a copying by 
the defendant as alleged by the 
plaintiff on the other hand. This is- 
sue is'raised in the clearest and most 
definite form by the defence, which 
is that the sketch is a condensed ver- 
sion by the defendant of a play called 
In the King's Name, which was writ- 
ten bv the defendant In the year 1894. 
wliolly independently of the plain- 
tiff's novel and some eight years be- 
fore its publication. The issue I have 
to decide is therefore purely one of 
fact. The plaintiff's case rests on 
showing that the improhability of 
the resemblances between the two 
works being due to mere chance out- 
weighs the improbability of the de- 
fendant's having concocted a story 
such as he has put forward. The de- 
fendant's case rests on minimizing 
the improbability of chance coinci- 
dence and emphasising the value to 
be attached to the evidence in sup- 
port of his story. ... As regards 
this second episode, or group of epi- 
sodes, the general resemblance of 
situation and development is cer- 
tainly most remarkable, and it seems 
hardly possible that two minds work- 
ing altogether independently could 
have arrived at results so nearly 
Identical. But did the resemblance 
cease here, I should have great dif- 
ficulty in determining adversely to 
the defendant that there had been 
an actual appropriation sufficient to 
render him legally liable. The real 
strength of the plaintiff* s case seems 
to me to be found in the accumula- 
tion of further coincidences in the 
third, fourth and fifth episodes, which 
I will now briefly describe, in both 
works. His Lordship then described 
and compared these episodes in con- 
siderable detail, as well as other 
similarities of plot and incident and 
situation. He continued: — Looking 
now at the aggregate of the similari- 
ties between the sketch and the 
novel, and the case is essentially one 
in which the proof is cumulative, I 
am irresistibly forced to the conclu- 
sion that It is Quite impossible they 
should be due to mere chance coinci- 
dence, and accordingly that they 
must be due to a process of copying 
or appropriation by the defendant 
from the plaintiff's novel. That there 
is nothing very striking or original 
either in the novel or the sketch I 
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from common sources, the inference of copying 
drawn from resemblances is not strong.^ In legal 
and scientific works on the same subject, there may 
be a considerable amount of similarity without 
raising any inference of piratical copying.®* The 
common use of a stock or a hackneyed situation, 
such as has been long the common property of 
authors and playwrights, is not alone sufficient 
evidence of copying.^ But where a sufficiently com- 
plex combination of old or stock situations is re- 
pea'ted in the later work, copying will be inferred.®^ 
Identity of contents, arrangement, and combination 
is strong evidence that the second book was bor- 
rowed from the first, because it is highly im- 



probable that the two authors would express their 
thoughts and sentiments in the same language 
throughout a book or treatise of any considerable 
size, or adopt the same arrangement or combination 
in their publication.*^ But such resemblances must 
be so close, full, uniform, and striking as fairly 
to lead to the conclusion that the one is a sub- 
stantial copy of the other or mainly borrowed from 
it.®' Where this is shown, a simple denial by de- 
fendant that he made use of plaintiff's work is in- 
sufficient to overcome the prima facie case so made.** 
[$ 427] (b) Proof of Similaritiea. The simi- 
larity between the alleged infringement and the 
work of which it is claimed to be a piracy should 



accept. But the combination of these 
ordinary materials may nevertheless 
be orlerinal. and when such a com- 
bination has arrived at a certain de- 
grree of complexity it becomes prac- 
tically Impossible that it should have 
been arrived at independently by a 
second individual. The notes in 
music or the letters of the alphabet 
are the common materials of musi- 
cians or authors, as the case may be, 
and a musical or literary passage is 
but a combination of these common 
materials. But nevertheless no one 
doubts that Identity or extreme simi- 
larity between two musical or lit- 
erary passages, even of quite moder- 
ate lengrth, may be practically con- 
clusive evidence in ravour or com- 
mon origin and against independent 
creation. In my judgrment the simi- 
larities and coincidences in this case 
are such as, when taken in combina- 
tion, to be entirely inexplicable as 
the result of mere chance coinci- 
dence." Corelli V. Gray, 29 T. L. R. 
570. 

88. Benton v. Van Dyke, 170 Fed. 
203; Beauchemln v. Cadieux, 10 Que. 
K. B. 255, 22 Que. Super. 482 [app 
disra 31 Can. S. C. 370]; Murray v. 
Bogue, 1 Drew. 353. 61 Reprint 
487. 

[a] Ust of Btook qnotfttionfli. — 
"Any list containing the fluctuation 
of prices on the Stock Exchange for 
a given period must inevitably bear 
a marked similaritv to another list 
giving the same information." Ben- 
ton V. Van Dyke, 170 Fed. 203, 204. 

89. Chautauqua School of Nursing 
V. National School of Nursing, 238 
Fed. 151, 151 CCA 227 [rev 211 Fed. 
1014]; George T. BIsel Co. v. Bender, 
190 Fed. 205; White v. Bender, 185 
Fed. 921; Mead v. West Pub. Co., 80 
Fed. 380. 

[a] :L«gal ByllftbL The mere cir- 
cumstance that two syllabi of the 
same opinion are expressed in identi- 
cal language is not always sufficient 
proof that one was borrowed from 
the other, especially if the statement 
is familiar and brief. West Pub. Co. 
V. Lawyers' Co-op. Pub. Co., 79 Fed. 
756, 25 CCA 648, 35 L.RA 400. 

90u Eichel v. Marcin. 241 Fed. 404; 
Hubges V. Belasco, 130 Fed. 388. 

[a] ZUnstratlon. — "The climax of 
one act in each piece was principally 
relied upon in argument, where the 
unexpected discovery of the title 
character in a place where she should 
not be makes a dramatic situation 
which is presumably helpful to the 
success of both plays. That is an 
old device. It was common property 
of all playwrights when Sheridan em- 
ployed it in the 'School for Scandal.' 
Analyzing the details of that situa- 
tion as presented in these two plays, 
the points of essential difference so 
far outnumber the points of similar- 
ity that it is difficult to understand 
how any one could persuade himself 
that the one was borrowed from the 
other." Hubges v. Belasco, 130 Fed. 
388. 

91. Corelll v. Gray, 30 T. L. R. 
116. 

[a] Bole applied^— "The learned 



Judge, in a clear and exhaustive 
judgment, had dealt with six inci- 
dents which were to be found in the 
sketch and also In 'Temporal Power,' 
and said that not only were they to 
be found in both works, but that 
there were most remarkable similari- 
ties or identities of language between 
the two documents. After going 
through these matters in detail the 
learned Judge had said that there 
was nothing very striking or original 
in either the novel or the sketch. He 
added: 'But the combination of these 
ordinary materials may nevertheless 
be original, and when such a com- 
bination has arrived at a certain de- 
gree of complexity it becomes prac- 
tically impossible that it should 
have been arrived at independently 
by a second individual. ... In 
my judgment the similarities and co- 
incidences in this case are such as, 
when taken in combination, to be en- 
tirely inexplicable as the result of 
mere chance coincidence.' His Lord- 
ship said he accepted that passage 
as an unanswerable statement of the 
position in the present case, and he 
thought that they must approach this 
case on the footing that the defend- 
ant Gray had the book 'Temporal 
Power' either under his eyes or in 
his memory when he wrote his 
sketch. No doubt it was still open 
to this defendant to say that .he had 
not infringed the copyright, because 
he had only taken from the book 
something which was not the subject 
of copyright; but when it appeared 
that not merely one, two, or three 
stock Incidents had been used, but a 
combination of stock incidents, every 
one of which had been taken from 
the plaintiff's book, it would be 
narrowing the law beyond what was 
reasonable to say that the plaintiff 
was not entitled to be protected." 
Corelli V. Gray, 30 T. It. ft. 116. 

93. Callaghan v. Myers, 128 U. S. 
617. 9 set 177, 32 L. ed, 547; Bisel 
V. Bender, 190 Fed. 205; White v. 
Bender, 185 Fed. 921; Encyclopeedia 
Britannica Co. v. American News- 
paper Assoc, 130 Fed. 460 Faff 134 
Fed. 831, 1024, 67 CCA 281]; Chicago 
Directory Co. v. U. S. Directory Co., 
122 Fed. 189; Myers v. Callaghan, 20 
Fed. 441 [mod on other grounds 128 
U. S. 617, 9 set 177, 32 L. ed. 547]: 
Chapman v. Ferry, 18 Fed. 539. 9 
Sawy. 395; Blunt v. Patten, 3 F. Cas. 
No. 1,580, 2 Paine 397: Emerson v. 
Davies, 8 F. Cas. No. 4,436, 3 Story 
768; Lawrence v. Dana, 15 F. Cas. 
No. 8,136, 4 Cliff. 1; O'Neill v. Gen- 
eral Film Co.. 171 App. Div. 854, 157 
NYS 1028 [mod 152 NYS 699]; Pike 
V. Nicholas, L. R. 5 Ch. 251. 7 ERG 
108; Roworth v. Wilkes, 1 Campb. 94; 
Reade v. Lacy, 1 Johns. Sc H. 524, 70 
Reprint 853; Hotten v. Arthur, 1 
Hem. & M. 603, 71 Reprint 264; Jar- 
rold V. Houlston, 3 Kay & J. 708, 69 
Reprint 1294; Mawman v. Tegg. 2 
Russ. 385, 3 EngCh 385. 38 Reprint 
380; Spiers v. Brown, 6 Wkly. Rep. 
352; Gemmill v. Garland, 12 Ont. 139 
[app dism 14 Can. S. C. 321]; 
Beauchemln v. Cadieux. 10 Que. Q. B. 
255 [aff 31 Can. S. C. 370]. 



93. Vernon v. Shubert, 220 Fed. 
694; Myers v. Callaghan, 5 Fed. 726, 
10 Biss. 189, 20 Fed. 441 [mod on 
other grounds 128 U. S. 617, 9 SCt 
177. 32 L. ed. 547]; Emerson ▼. 
Davies. 8 F. Cas. No. 4,486. 8 Story 
768. 

[a] Bole appUefl to draiuMw 
"As so often happens, there are 
some characters in both plays having 
a similarity, and there are here and 
there some instances of similar 
phraseology. But that is a very old 
story in pi ay writing, because, after 
all, there are not so many themes 
around which a play may be plotted. 
Secret marriages, district attorneys, 
murders, office boys, blackmallera 
good people, and bad people have ^ 
walked about behind the footlightfl 
for many a day; but the only way 
to arrive at a conclusion on the 
merits in a case like this is to en- 
deavor to discover the theory of the 
play and. generally speaking, the 
method of its execution." Vernon v. 
Shubert. 220 Fed. 694, 696. 

94. Callaghan v. Myers, 128 U. S. 
617, 9 SCt 177, 32 L." ed. 547: Haas 
V. Leo Feist. Inc., 234 Fed. 105; 
Da Prato Statuary Co. v. Giuliani 
Statuary Co., 189 Fed. 90: Frank 
Shepard: v. Zachary P. Taylor Pub. 
Co.. 186 Fed. 941 [aff 198 Fed. 991. 
113 CCA 609]; Park, etc., Co. v. 
Kellerstrass, 181 Fed. 431; Sweet v. 
Bromley, 154 Fed. 764; Encyclo- 
paedia Britannica Co. v. American 
Newspaper Assoc., 130 Fed. 460 [aii 
134 Fed. 831, 1024, 67 CCA 281); 
West Pub. Co. V. Lawyers' Co-op. 
Pub. Co., 79 Fed. 766. 25 CCA 648. 
35 LRA 400 (where, however, it ap- 
peared that defendant's principal 
editor had digested some seven thou- 
sand of the entire thirteen thousand 
three hundred cases digested from 
complainant's pamphlets. Two ox 
these cases were found to contain 
suggestive verbal identities, but no 
errors in common with the syllabi, 
and it was held that the denial of 
such editor that he had made use or 
the syllabi was sufficient to rebut 
complainant's prima facie case so 
for as concerned his own worio; 
O'Neill v. General Film Co.. JM 
NYS 599 [afC 171 App. Div. 864. IJJ 
NYS 1028]; Beullac v. Simard. S9 
Que, Super. 97 [aff 89 Que. Super. 

[a] Kasloal oompositloiis^^ J^"} 
aware that in such simple and trivia' 
themes as these it is dangerous to 
go too far upon suggestions of sirm* 
larity. For eicample, nearly tne 
whole of the leading theme ot tne 
plaintiff's song is repeated litjr*"/ 
from a chorus of Pinafore, tnougn 
there is not the slightest reason w 
suppose that the plaintiff ever heara 
the opera. Nevertheless, between tne 
two choruses in question there is» 
parallelism which seems to t^J.^ 
to pass the bounds of mere acciaen^ 
If the choruses be transposed inj" 
the same key and played in the sa*"^ 
time, their pimilarities ^/^i^ttLTS 
once apparent. In certain of vf® JlSgh 
only a trained ear can distingw' 
them, and their form and rhythm i» 
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be shown by introducing both works in evidenoe.^^ 
It is not competent for a witness to testify as to 
identities between parts of the alleged infringing 
work and the original work, where the works them- 
selves are not produced in court or their ab8en<*o 
accounted for.^ Nevertheless it has been held that 
infringement of an opera may be shown by the 
testimony of one who was familiar with it, and 
who heard the alleged infriiiging performance, that 
the two were substantially the same,*^ and that it 
is not indispensable that a copy of the original 
opera be produced in court.^ The same rule has 
been applied to artistic work."* While expert 
testimony as to the comparisons between the copy- 
righted book and the alleged infringing book is 
adinissible, it is in the nature of secondary evi- 
dence and does not relieve the court from the 



necessity of making a personal examination of the 
books on the question of infringement.^ Testimony 
of witnesses who have compared the copyrighted 
work with the alleged infringing work as to their 
general conclusions on the question of infringe^ 
ment is not competent; but where they point out 
similarities of language and other indicia of in- 
fringement, the testimony may be used to assist 
the court in its examination.^ The whole of the 
books in evidence may be compared; plaintiff is not 
limited to the particular matters of which defend- 
ant has had notice.' 

[( 428] (c) Oommon Errors. The existence of 
common errors and inaccuracies in the original and 
alleged piratical works raises a presumption of in- 
fringement so strong that it can be overcome only 
by the clearest and most convincing proof ;^ and 



quite the same. It is said that such 
shnllartties are of constant occur- 
rence in music, and that little 
inference is permissible. Perhaps 
I should not take them as 
enough without the opportunity 
proved, the habits of Piantadosi 
shown in other instances, and the 
serious question of his credibility; 
but it would be absurd not to re- 
gard them as evidence of the most 
Impressive character in combination 
with the rest. The case is not of the 
mere suggestion of a bar common to 
each, but of a continuously sug- 
gestive melodic parallelism, except at 
the end. Identity was not to be ex- 
pected, but derivation seems to me 
proved." Haas v. Leo Feist, Inc., 234 
Fed. 105, 107. 

[b] iMW rmoxtB^ — ^The paging of 
defendant's volumes of law reports 
and complainant's was substantially 
the same throughout. The list of 
cues preceding each report was the 
same. Defendant's editors testified 
that their work was independent of 
that of complainant's editors, but 
complainant's volumes were all used 
in editing and annotating, in some 
Instances words and sentences being 
followed without change, in others 
changed only in form. Although 
there was a considerable difference 
between the headnotes, it was evi- 
dent that complainant's had been 
freely used. There were errors com- 
mon to both sets of reports. These 
circumstances were held to constitute 
^n infringement. Callaghan ▼. 
Myers. 128 U. S. 617. 9 SCt 177. 82 
L. ed. 547. 

90. Encyclopeedla Britannlca Co. 
V. American Newspaper Assoc, 130 
JS?^ 460 [aff 184 Fed. 831. 1024. 67 
CCA 281]; Boucicault v. Fox. S F. 
Caa. No. 1.601, 6 Blatchf. 87; Beau- 
chemin v. Cadleux, 10 Que. K. B. 265. 
«Z Que. Super. 482 [app dism 31 Can. 
S. C. 370. 2 ComL 170]. 

W. Encyclopaedia Britannlca Co. 
J. American Newspaper Assoc. 180 
J?^ 460 [aff 134 Fed. 831, 1024, 
J? CCA 281]; Boucicault v. Fox, 3 

•£**• No. 1.691, 6 Blatchf. 87. 

»7. Carte v. Dennis, 5 Terr. L. 80. 
Vff A.ronson v. Baker. 48 N. J. Bq. 
5«5, 372, 12 A 177 (where such evi- 
jenoe was received on an issue as to 
yn^lnality of plaintiff's opera, but 
Jhe court said: "It should be re- 
Jjarked that it appears that this 
^mparison was made without the 
JIJ of the libretto of 'Ermlnie,' and 
mis?* ^^ standard to guide the judg- 
ment of the person making the com- 
WTispn, but his recollection or 
JJlJinie* after having seen it per- 
»ormed, as he says, several times, 
nUi ^*thout stating how many he 
m^ns by 'several.' A Judgment 
rJ^J* formed is obviously too loose 
S ^JVi^^"»tw<>rthy to be worth much 
S k1'*?,?'*<^®- I^ Is utterly insufficient 
^o be the basis of a Judicial decree"), 
air* .^''onson V. Baker, 48 N. J. Eq. 

^rr L ^ ^'^'^' ^***^® ^' ^®""*®' ^ 

lihS?*'* the production of the 
hal: *?.' »nlKht. very perceptibly, 
•^v« diminished the labor necessary 



to the proper consideration of the 
case, no rule of evidence of which 
I am aware makes the production of 
the complainant's libretto, on such 
an application as this. Indispensable 
to his success, if he can by other 
sufficient evidence establish the facts 
necessary to show that he is entitled 
to the protection he asks." Aronson 
V. Baker, 43 N. J. Eq. 365. 876, 12 
A 177. 

[a] BTldmio« IMld siiflolmLt.— "As 
to the proof of identity between the 
performances LeJeune saw twenty 
years ago and what is spoken of in 
the entries in the book of Station- 
ers' Hall, I think the identity of the 
rather peculiar name of the piece — 
of the authors — of there being two 
authors — ^and of the time of its per- 
formance and that by one of the 
plaint IfTs companies — and that no 
two different pieces could be regis- 
tered under the same name — all 
amount to sufficient to shift the 
onus to the defendants of showing 
want of identity." Carte v, Dennis, 
6 Terr. L. SO. 67. 

99. Lucas v. Williams. [1892] 2 
Q. B. 113. 

1. Encyclopaedia Britannlca Co. v. 
American Newspaper Assoc. 130 Fed. 
460 [aff 134 Fed. 831, 1024, 67 CCA 
281]: Lawrence v. Dana, 15 F. Cas. 
No. 8,136, 4 Cliff. 1. 

"The primary evidence of the In- 
fringements must be found, if found 
at all. in comparisons of the two 
sets of articles. And these compari- 
sons must be made by the court, or 
by a master to whom such duty has 
been referred. The comparisons of 
expert witnesses may very properly 
be received in evidence, but only as 
aids to the court. . . . The opinions 
of experts, however competent they 
may be to discover plagiarisms and 
piracies, are secondary, and not pri- 
mary evidence. It is the court, and 
not expert witnesses, who must de- 
termine the question whether one's 
copyright has been infringed. Law- 
rence V. Dana, 15 F. Cas. No. 8,136, 
4 Cliff. 1," Encyclopedia Britannlca 
Co. V. American Newspaper Assoc, 
130 Fed. 460. 461. 462 [aff 134 Fed. 
831, 1024, 67 CCA 281]. 

9. West Pub. Co. v. Edward Thomp- 
son Co., 169 Fed. 833 [mod on other 
grounds 176 Fed. 838. 100 CCA 303]; 
West Pub. Co. v. Lawyers' Co-op. 
Pub. Co., 79 Fed. 756, 25 CCA 648, 
35 LHA 400; Beauchemln v. Cadleux. 
10 Que. K. B. 255, 22 Que. Super. 
482 [app dism 31 Can. S. C. 370]. 

[a] Bttle appUsO. — (1) In a suit 
for infringement, complainant in- 
serted in parallel column exhibits 
certain comments, calling attention 
to points of similarity and in most 
Instances setting forth conclusions 
with respect thereto. Defendant also 
Introduced answering exhibits, in 
series, to substantially each particu- 
lar paragraph, inserting conclusions. 
It was held that, although such con- 
clusions and arguments could not be 
taken as testimony, the examination 
of the publication by an expert could 

Firoperly be accepted if the facte 
ound were the subject matter of tes- 



timony and findings could be fairly 
tested, so that the addition of such 
conclusions and arguments was not 
ground for xhe exclusion of the ex- 
hibits, but would be considered like 
statements In the briefs. West Pub. 
Co. V. Edward Thompson Co., 169 
Fed. 883 [mod on other grounds 176 
Fed. 838. 100 CCA 303]. (2) Testi- 
mony of witnesses who have com- 
pared copyrighted syllabi of legal 
opinions and alleged infringing di- 
g^est paragraphs with the opinions 
themselves, as to their ereneral con- 
clusions on the question of infringe- 
ment, is not competent; but where 
they point out similarities of lan- 
guage and other indicia of infringe- 
ment, the testimony may be used to 
assist the court in its examination. 
West Pub. Co. V. Lawyers' Co-op. 
Pub. Co.. 79 Fed. 756, 25 CCA 648, 35 
LRA 400 [rev 64 Fed. 360. 25 LRA 
441]. 

3> Hotten v. Arthur, 1 Hem. & M. 
603. 71 Reprint 264. 

[a] mnlA »pplied^-Counsel, in ar- 
gument, were proceeding to read a 
number of instances of similarity, 
when it was objected that some of 
these cases were not mentioned In 
the lists which had been supplied. 
The vice-chancellor said: "That Is 
not necessary; the Court will look at 
the whole or the books in evidence. 
The idea that only the particulars 
specified can be regarded (see Maw- 
man V. Tegg. 2 Russ. 385, 3 EngCh 
385. 38 Reprint 380), has long been 
exploded. The lists furnished are 
merely for convenience, and are in 
no way binding on the Plaintiff, ex- 
cept tnat I should of course take 
care that nothing like surprise was 
attempted." Hotten v. Arthur, 1 
Hem. & M. 603. 605, 71 Reprint 264. 

4. Callaghan v. Myers. 128 U. S. 
617, 9 SCt 177, 32 L. ed. 647; George 
T. Blsel Co. V. Bender. 190 Fed. 295; 
Frank Shepard Co. v. Zachary p. 
Taylor Pub. Co., 185 Fed. 941 [aff 
193 Fed. 991, 118 CCA 6091; White 
V. Bender, 186 Fed. 921; West Pub. 
Co. V. Edward Thompson Co., 169 
Fed. 833 [mod on other grounds 176 
Fed. 833, 120 CCA 803]; Sweet v. 
Bromley, 154 Fed. 764; Gopsill v. C. 
E. Howe Co., 149 Fed. 905; Hartford 
Printing Co. v. Hartford Directory, 
etc., Co., 146 Fed. 332; Georgre T. 
Blsel Co. V. Welsh, 131 Fed. 564; So- 
cial Register Assoc v. Murphy. 128 
Fed. 116; Trow Directory Printing, 
etc.. Co. V. U. S. Directory Co., 122 
Fed. 191; Williams v. Smythe, 110 
Fed. 961; West Pub. Co. v. Lawyers' 
Co-op. Pub. Co., 79 Fed. 766, 25 CCA 
648. 35 LRA 400; Chicago Dollar Di- 
rectory Co. V. Chicago Directory Co., 
66 Fed. 977, 14 CCA 213; List Pub. 
Co. V. Keller. 30 Fed. 772; Chapman 
V. Ferry, 18 Fed. 639. 9 Sawy. 395; 
Lawrence v. Dana, 15 F. Cas. No. 
8,186, 4 Cliff. 1; Jewellers' Mercan- 
tile Agency v. Jewellers' Weekly 
Pub. Co., 84 Hun 12, 32 NTS 41 [rev 
on other errounds 155 N. Y. 241, 49 
NE 872, 63 AmSR 666. 41 LRA 846]; 
Pike V. Nicholas, L. R. 5 Ch. 251, 7 
ERC 108; Cox v. Land, etc.. Journal 
Co.. L. R. 9 Eq. 324; Kelly v. Morris, 
L. R. 1 Bq. 697. 7 SRC 108; Murray 
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tional copies/'^® But it has been declared that 
this rale is not applicable in all cases,^ and it may 
be doubted whether it is applicable in any, unless 
aided by f urtheir proof, for * obviously it permits 
the recovery of purely speculative damages.^ It 
has also been said that the measure of damages is 
the profits made by the infringer;^ but this is a 
confusing and incorrect use of the terms ''profits", 
and ''damages/' for there is no necessary relation 
between profits gained by defendant and losses 
suffered by plaintiff,^ and in addition, the right to 
recover defendant's profits from the use of plain- 
tiff's property rests on a wholly differ^it prin- 
ciple from that underlying an award of compen- 
satory damages.^^ Of course the extent of de- 
fendant's sales is relevant on the question of dam- 
ages/^ A statement by one of defendants that he 
had disposed of a certain number of copies of the 
work is not available against the other defendant, 



a corporation, although the ^former is an officer 
of such corporation.^ A diminution of sales eon- 
sequent on the publication of the infringement 
may be shown as a basis for estimating damages.^ 
[$432] 6. Of ProfltB. The burden of proyiiiff 
profits sought to be recovered rests on plaintif!" 
The present statute provides that in proving profits 
plaintiff shall be required to prove sales only, and 
that defendant shall be required to prove every 
element of cost which he claims.'® In the absence 
of statute it has been held that plaintiff makes a 
prima facie case by showing the selling price and 
the usual manufacturer's cost.'^ Where there is 
no proof of the gross receipts there can be no re- 
covery.^ In cases of partial infringement, the 
burden of segpregating the profits due to the in- 
fringement from those due to noninfringing parts 
of the work is on defendant,^ or at least plaintiif 
satisfies the burden resting on him when he estab* 



98. Pike V. Nicholas, L. R. 6 Ch. 
* 261. 260, 7 ERC 108. 

a?. Huebach v. Arthur H. Crist 
Co., 209 Fed. 885; Scrlbner v. Clark* 
60 Fed. 478 [aff 144 U. 8. 488. 12 SCt 
734, 86 Ii. ed. 514]; Smiles v. Belford, 
2S Grant Ch. (U. C.) 590. 

[a] OliMm iaftliiirlitir edltloiuiri — 
(1) "The oamases, etc., cannot he 
larire. The leaflet sold for 3 cents 
per copy, while the book sold for 
il.60 per copy, and it cannot be in- 
ferred that the sale of a leaflet pre- 
vented a sale of a copy of the book." 
Huebsch v. Arthur H. Crist Co.. 209 
Fed. 885. 894. (2) "I give no account 
of the damages caused to the plain- 
tiff by the sale, a^i it seems to me to 
be impossible to ascertain them. The 
inquiry could not proceed on the as- 
sumption that every one who bought 
a copv of the cheap edition would 
have bought one of the more costly, 
and if some assumption of that kind 
were not made, there would be no 
data from which to ascertain the 
damages." Smiles v.^ Belford, 23 
Grant Ch. (U. C.) S90, 605 (per 
Proudfoot, v.). (3) "The proof in 
this case shows, and it is a conceded 
fact, that the infringing book pub- 
lished by the defendants was a cheap 
edition intended for popular sale at 
news stands, a small edition of a lit- 
tle over 9,000 copies having been 
sold at about 60 cents a copy, and a 
still cheaper edition having been put 
upon the market at 10 cents a copy, 
or which the defendant sold 60.671 
copies. While the rule contended for 
as to the measure of damages may 
have been a proper one in the case of 
Pike V. Nicholas. L. R, 6 Ch. 261, 7 
ERC 108, it seems to me it is not 
the proper rule in this case, inasmuch 
as the defendants only used part of 
the material of the complainant's 
book, and as their edition was a 
much cheaper one. and their sales 
at a very much lower price. If the 
defendants had put their editions up- 
on the market at the same price at 
which the complainant sold his books, 
the rule in Pike v. Nicholas might 
be adopted here; but it does not fol- 
low that if defendants had put upon 
the market such editions of their 
book as were published by the com- 
plainant they could, or would, have 
sold over 70,000 copies. The fair and 
rational presumption from the facts 
is that is that it was the low price at 
which the defendants' books were of- 
fered in the market that caused these 
large sales. It seems to me the just 
and proper rule in this, as in all other 
cases or this character, is to ascer- 
tain the profits the defendants made 
by their piracy of the complainant's 
work, and fix that as the measure 
of the complainant's damages." 
Scrlbner v. Clark, 60 Fed. 473. 476 
[aff 144 U. 8. 488. 12 SCt 734. 36 L. 
ed. 614]. (4) "The Court does not. 
by an account, accurately mea^iure 



the damage sustained by the proprie- 
tor of an expensive work from the 
invasion of his copyright by the pub- 
lication of a cheaper book. It is im- 
possible to know how many copies 
of the dearer book are excluded from 
sale by the interposition of the 
cheaper one. The Court, by the ac- 
count, a^ the nearest approximation 
which it can make to justice, takes 
from the wrongdoer all the profits 
he has made by his piracy, ana gives 
them [all] to the party who has been 
wronged. In doing this the Court 
may often give the injured party 
more, in fact, than he is entitled to, 
for non constat that a single addi- 
tional copy of the more expensive 
book would have been sola if the in- 
inry by the sale of the cheaper book 
had not been committed. The Court 
. . . does not erlve anything . . . 
[more thani the account." Colburn 
V. Simms, 2 Hare 643, 660. 24 Bng 
Ch 643, 67 Reprint 224. 

88. woodman v. Lydiard-Peterson 
Co.. 192 Fed. 67 [aff 204 Fed. 921, 128 
CCA 243 <reh den 206 Fed. 900. 126 
CCA 434)]; Colburn v. Simms, 2 Hare 
643, 24 EngCh 648, 67 Reprint 224. 

[a] ZUvstration. — "It is suggested 
that, a thousand of these maps of the 
defendant having been distributed,, 
the complainant nas lost a thousand 
purchasers. That is on the assump- 
tion that, if the defendant has not 
eriven away a map to each one of 
these thousand men, the complainant 
would have gone to each of them and 
sold him a map for a dollar or 50 
cents, and thereov made a profit. But 
such a presumption is altogether too 
violent. There is no presumption 
that each of these men would have 
gone to the complainant and paid him 
a dollar or 60 cents for his map, and 
there is no showing that they would. 
There is no way of determining 
whether the complainant could have 
got into communioation with these 
men so as to have sold them one 
map." Woodman v. Lyd lard-Peterson 
Co., 192 Fed. 67, 71 [aff 204 Fed. 921, 
123 CCA 243 <reh den 206 Fed. 900, 
126 CCA 434)]. 

SpeenlatlTe profits as elemeat of 
damage see Damages [13 Cyc 49]. 

89. Scrlbner v. Clark, 50 Fed. 473 
[dist Pike v. Nicholas, L.. R. 6 Ch. 
251, 7 ERC 108]; Muddock v. Black- 
wood, [1898] 1 Ch. 68: Colburn v. 
Simms, 2 Hare 648, 24 En^h 543, 67 
Reprint 224; Bernard v. Bertoni, 14 
Que. Li. 219. 

80. See also Patents [80 Cyc 
1024]. 

81. See supra 9 868. 

88. Chils V. Gronlund, 41 Fed. 145. 

83. Chlls V. Gronlund, 41 Fed. 146. 

84. Chils V. Gronlund, 41 Fed. 145. 

85. Gilmore v. Anderson, 42 Fed. 
267; Myers y. Callaghan. 24 Fed. 636 
[mod on other grounds 128 U. S. 617, 
9 SCt 177, 32 L. ed. 647]. 

[a] VrospectlTe i^xoflts^— In an ac- 



tion against an author for breach of 
contrkct to supply a manuscript a 
witness was allowed to testify what 
the probable profits would have been, 
end judgment was given on that 
basis. Gale v. Leckle, 2 Stark. 107, 3 
ECL, 837. 

3& Act March 4. 1909 (36 U. 8. 
St. at L. 1075 c 320 | 25); Ginn v. 
Apollo Pub. Co.. 228 Fed. 214. 

[a] Ooiurtniotloii of statnt^i— *1n 
copyright as In patent cases, the pur- 
pose is to find the amount of dam- 
ages or Of profits. The difference In 
the two classes of cases is a practi- 
cal one. In patent cases, the profits 
are found by contrasting the amount 
of proceeds of sales made with the 
total cost of production. In copy- 
right cases, under the act of 1912 
(Act Aug. 24. 1912. c. 366, S 25 (b), 
87 Stat. 489 [Comp. St. 1913 { 9546], 
the plaintiff may show only the re- 
ceipts, or debit side of the account, 
and put upon the defendant the bur- 
den of proving the cost of produc- 
tion, or the plaintiff may exact the 
penalty. A successful plaintiff Is 
thus given something in the nature 
of certain options. He may take 
damages and profits or the penalty 
imposed. If he takes profits, he may 
avail himself of the method of prov- 
ing profits given by the act of 1912. 
This method, however, is not exclu- 
sive. Whatever method he adopts, 
he may apply it by calling upon the 
defendant to account, or by proving 
either sales or profits through ana 
by evidence introduced or witnesses 
called by him. He may require the 
production of books and papers, ana 
in proper cases offer them as part or 
his evidence in proof of either sales 
or profits. He may compel such pro- 
duction either by notice, or through 
an order to produce, or by a suo- 
pcena duces tecum. Certain legal 
conseauences follow the methoa 
culopted. which differ if some one 
other than a party is subpcenaea. 
Ginn v. Apollo Pub. Co.. 228 Fed. 

87. Myers v. Callaghan, 24 Fed. 
636 [mod on other grounds 128 U. »• 
617. 9 SCt 177. 32 'C. ed. 6471. ^, ^ 

[a] Season for role.— While a 
court will not presume that all tne 
money received by a piratical puD- 
lisher on the sale of his books is 
profit, still, as the proof as to the 
cost of producing the work is whouy 
in the control of defendant, the com- 
plainant makes a prima facie ca*®*S 
right to recover by showing tne 
selling prtce and the usual manurac- 
turers' cost. Myers v. Callaghan, »J 
Fed. 636 [mod on other grounds iw 
U. S. 617. 9 SCt 177. 32 L. ed. 5471. 

88. Gilmore v. Anderson, 42 Fea 
267 (where defendant's costs were 
shown, but not his receipts). _ 

89. C5allaghan v. Myers. 128 U.»- 
617, 9 SCt 177, 32 L. ed- R^J^SX 
ford Printing (:o. v. Hartford Dirccv- - 
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lisbes that the infringer has ao eondacted the affair 
as to make impoBaible even an approximate or 
fairly estimated apportionment,^ in which case the 
infringer must account for, and pay aver, all the 
profits earned on the entire work.^ 

[}433] V. Trial or Final Hearing^l. In Qen- 
eraL In actions at law for infringement, all ques- 
tions of fact arising on the evidetace are for the 
jury/' In equity the court determines both the 
law and the facts,^ although formerly equity some- 
times refused to a^t until the rights of the parties 
had been established at law.^ Questions of law are 
of course for the court/' Questions of fact include : 
Questions as to the legibility of the copyright notice 
as actually used by plaintiff;^ as to the artistic 
quality of pictures ;^^ as to whether a photograph 
is a mere manual reproduction of the subject mat- 
ter, or an original work of art;^ as to plaintiff's 
authorship of the copyrighted work;^* as to copy- 
ing of plaintiff's work by defendant;^ as to sub- 
stantial identity between the two works ;'^ as to 
substantial similarity between plaintiff's work and 



an alleged dramatization of it,'^ and as to whether 
a material part of a musical work has been taken." 
On an issue out of chancery the court may direct 
admissiona'^ 

[( 434] 2. Beferaice to Master. Where the 
determination of the question of infringement in- 
volves much labor, the common practice is to refer 
the matter to a master for examination and re-^ 
port.'" Such a reference may be made for the 
purposes of a preliminary injunction,^ and ordi- 
narily the reference should be made before the 
final hearing,'^ although a reference may be ordered 
even after final hearing, at which infringement has 
been found, for the purpose of ascertaining the 
nature and extent of. such infringement,^^ or to 
assess damages^^ or profits.^ Cases arise where 
the court will refuse to order a reference, and will 
proceed to compare the respective works and to 
ascertain the details and extent of the infringement 
for itself,^ as where it can safely do so without 
an excessive expenditure of time and labor.^ The 
opinion of the master on 4he question of infringe- 



ory, etc., Co., 146 Fed. 832. See also 
supra I 864. 

40. Westinffhouse Electric, etc., 
Co. V. Wasrner Electric, etc., Co., 225 
U. S. 604, 82 set 691, 56 L.. ed. 1222, 
41 LRAMS 653 [expl Garretson v. 
CUrk. Ill U. S. 120, 4 SCt 291. 28 
li. ed. 371 (a leading: case)] (a lead- 
ing case involving infringement of a 
patent): O. & C. Merrlam Co. v. 
SMilfleld. 198 Fed. 869. 117 CCA 246 
(unfair competition in use of title 
"Webster's Dictionary"). 

41. Callaghan v. Myers. 128 U. S. 
«17, 9 SCt 177. 82 L. ed. 647; Ginn v. 
Apollo Pub. Co.. 228 Fed. 214; Hart- 
ford Printing Co. v. Hartford Di- 
rectory, etc., Co., 146 Fed. 832. See 
also supra f 854. 

40, Planche v. Braham. 4 Bin?. 
N. Oas. 17. 38 ECL 574. 132 Reprint 
«96. 8 C. & P. 68. 34 ECL 614. 
„48. Pike v. Nichols, L. R. 6 Ch. 
;61, 7 ERC 108; Lewis v. Fullarton, 

2 Beav. 6. 17 EngrCh 6, 48 Reprint 
1080; Murray v. Bograe. 1 Drew. 353. 
61 Reprint 487; Jarrold v. Houlston, 

3 Kay A J. 708, 69 Reprint 1294; 
Sheriff v. Coates, 1 Russ. & M. 159. 
5 EngCh 159. 89 Reprint 61; Spiers 
V. Brown, 6 Wkly. Rep. 852. 

44w See supra t 847. 
^46. Journal Pub. Co. v. Drake, 199 
Fed. 572, 118 CCA 46. 

[a] lMr«ettai|r Twdlot. — ''Where 
plalntlflT has clearly made out his 
case, and there is no evidence to the 
contrary, it is proper for the court 
to direct a verdict in favor of the 
plaintiff." Journal Pub. Co. v. Drake, 
199 Fed. 572, 575, 118 CCA 46 [clt 
Cyc]. 

.^46. Bolles V. Outing Co., 77 Fed. 
966. 23 CCA 694. 46 LRA 712 [aff 89 
Fed. 1014 mem, 82 CCA 604 mem. and 
aff 176 U. S. 262. 20 SCt 94, 44 L. ed. 
1661. 

. 47, Heeeman v. Springer, 110 Fed. 
374, 49 CCA 86 [app 189 U. S. 505, 23 
SCt 849,* 47 U ed. 9211 (where the 

auestion of the artistic quality of 
Qeatrical advertisine lithographs 
was left to the Jury).^ 
^ 4a Bolles V. Outing Co.. 77 Fed. 
966, 28 CCA 694, 46 LRA 712 [aff 89 
Fed. 1014 mem. 32 CCA 604 mem (aff 
175 U. S. 262, 20 SCt 94. 44 L. ed. 
166)]. 

, «. Reed v. Carusi, 20 F. Cas. No. 
11.642, Taney 72. 

..5^ Maxwell v. Goodwin, 93 Fed. 
W5; ChilB V. Gronlund. 41 Fed. 145; 
Blunt V. Patten. 8 F. Cas. No. 1,579, 
2 Paine 393 (qui tam action for In- 
jnngement of chart); Hanfstaengl v. 
H. R. Baines & CJo., Ltd., [1895] A. C. 
20. 24 (aff [1894] 2 Ch. 1] (artistic 
works). 

"It must always be a question of 
ract whether what is complained of 
« an infringement is a copy of the 
design." Hanfstaengl v. H. R. Baines 



& Co., Ltd., supra (holding, in the 

ffi^ticular case, that there was no 
fringement). 

61. Encyclopaedia Britannica 0>. 
V. American Newspaper Co.. 130 Fed. 
460 [aff 134 Fed. 8Tl. 1024, 67 CCA 
281]; Maxwell v. Goodwin, '98 Fed. 
666. 

6a. Dam V. Kirk la Shelle Co., 166 
Fed. 589 [aff 176 Fed. 902. 99 CCA 
392. 20 AnnCas 1173, 41 LRANS 
1002]. 

63. Planche v. Braham, 4 Bing. N. 
Cas. 17, 83 ECL 674. 132 Reprint 695, 
8 C. & P. 68, 84 EOL 614. 

64b Dickens v. Lee, 8 Jur. 188; 
Sweet V. (?ater. 11 Sim. 572. 34 EngCh 
572, 69 Reprint 994. 

66. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 883. 100 CX7A 
308 [mod 169 Fed. 833]; Sampson, 
etc, Ck>. y. Seaver-Radford Co. 134 
'Fed. 890 Trev on other grounds 140 
Fed. 539, 72 CCA 66] (where the re- 
port of the master, requests for find- 
ings, and exceptions to the report are 
set out in full in a case for infringe- 
ment of a directory); Encyclopsedia 
Britannica Co. v. American News- 
paper Assoc, 180 Fed. 460 raff 134 
Fed. 831, 1024. 67 CCA 28lt; West 
Pub. Co. V. Lawyers' C^-op. Pub. <3a. 
64 Fed. 360, 26 LRA 441 [rev on other 
grounds 79 Fed. 766]: (Jhase v. San- 
born, 5 F. Cas. No. 2.628. 4 CHiff. 806; 
Folsom V. Marsh, 9 F. Cas. No. 4,901, 
2 Story 100- Greene v. Bishop, 10 F. 
Cas. No. 5.763, 1 Cliff. 186; Lawrence 
V. Dana, 15 F. Cas. No. 8.136, 4 Cliff. 
1- Story V. Derby 23 F. Qblb, No. 
13,496, 4 McLean 160; Story v. Hol- 
combe, 28 F. Cas. No. 13,497, 4 Mc- 
Lean 306; Webb v. Powers, 29 F. Gas. 
No. 17.323, 2 Woodb. & M. 497; Car- 
nan v. Bowles, 2 Bro. Ch. 80, 29 Re- 
print 45, 1 Cox Ch. 283, 29 Reprint 
1168; Jeffery v. Bowles, Dick. 429, 21 
Reprint 336; Mawman v. Tegg. 2 
Rusa 386, 3 EngCh 385, 88 Reprint 

380; v. Leadbetter, 4 Ves. Jr. 

681. 31 Reprint 351. 

66. Sampson, etc., Co. v. Seaver- 
Radford Co., 129 Fed. 761 (where the 
report of 4.he master on application 
for a preliminary injunction in suit 
for infringement of a directory is set 
out in full); Dun v. International 
Mercantile Agency, 127 Fed. 173. 174; 
Chicago Directory Co. v. U. S. Direc- 
tory Co., 122 Fed. 189; Howell v. Mil- 
ler, 91 Fed. 129, 38 CCA 407; Smith 
v. Johnson. 22 F. Cas. No. 13,066, 4 
Blatchf. 252; Story v. Derby, 23 F. 
C;as. No. 13,496. 4 McLean 160. 

"It is not unusual in such cases to 
send the motion to a master to take 
testimony, but nothing would be 
gained thereby in this case. The tes- 
timosiv which would be produced be- 
fore the master is the very same tes- 
timony which would be produced on 
final nearing, and It would consume 
as much time to take it in either 



way." Dun v. International Mercan- 
tile Agency, supra. 

ra] Dnisii refertnce dlspaiuied 
wltli^ "It would have been more sat- 
isfactory if the case had gone to a 
special master for a report as to all 
those parts of the Miller compilation 
which were alleged to have been sub- 
stantially appropriated from Howell's 
Annotated Statutes. The court below 
was left to make such comparison for 
Itself, and thie labor required in that 
way has fallen upon this court. Un- 
der ordinary circumstances, we 
should remand the cause, with direc- 
tions to send the case to a master, 
before the application for an injunc- 
tion was finally disposed of. But we 
refrain from adopting that course In 
deference to the suggestion on behalf 
of the state that the public interests 
might be injured by any serious delay 
in determining the case." Howell v. 
Miller, 91 Fed. 129, 138, S3 CCA 407. 

67. Lawrence v. Dana, 16 F. C:a& 
Njo. 8,186. 4 Cliff. 1. 

[a] 'The Betfled praotloe in equity 
is, where the works are voluminous 
and of a complex character, contain, 
ing, as in this case, much original 
matter mixed with common prop- 
erty, the cause will, at some stage 
of the case, be referred to a mas- 
ter, to state the facts, together 
with his opinion, for the oonsidera^ 
tion of the court. It Is a better 
course to make the reference before 

the final hearing Cases arise 

where the court, under such circum- 
stances, would not order a reference, 
but would proceed to compare the 
books- and ascertain the details of 
the Infringement." Cllfltord, J., in 
Lawrence v. Dana. 16 F. Csia, No. 
8,136. 4 Cliff. 1, 84. 

68. Lawrence v. Dana, 16 F. Ca& 
No. 8,186, 4 Cliff. 1; Mawman v. Tegg, 

2 Russ. 386, 3 EngCh 385, 38 Re- 
print 380. 

69. West Pub. Co. v. Edward 
Thompson Co., 176 Fed. 833. 100 CCA 
308. . 

00. See supra § 855. 

61. Lawrence v. Dana, 15 F. Cas. 
No. 8,136, 4 Cliff. 1; Lewis v. Fullar- 
ton, 2 Beav. 6, 17 EngCh 6, 48 Re- 
print 1080; Murray v. Bogue, 1 Drew. 
353, 61 Reprint 487; Jarrold v. 
Houlston, 3 Kay & J. 708. 69 Re- 
print 1294; Anglo-Canadian Music 
Pub. Assoc V. Somerville, 20 C&nLiT 
OccNotes 120, 19 Ont. Pr. 113. 

02. Sheriff v. C^oates, 1 Russ. St M. 
159. 5 EngCh 159, 39 Reprint 61. 

[a] Oomparlsoiis of ooplas mad 
orlgmaUk — ^Notwithstanding Bell v. 
Whitehead, 3 Jur. 68, if the court is 
led to the conclusion that there has 
been a piracy, it will not grudge any 
labor that may be requisite In order 
to ascertain how far the injunction 
should extend. Jarrold v. Houlston, 

3 Kay & J. 708, 69 Reprint 1294. 
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ment may be taken in eonneetion with, his report 
on the facts of the case.*^ The opinion and find- 
ings of the master are of course not conclusive on 
the court, but may be reviewed on exceptions.^ 
The usual practice is to enter an interlocutory 
decree for an injunction, on finding infringementi 
and then to send the case to a master to take 
proofs and report as to the damages and profits, 
and on the ccming in of the report the final decree 
disposes of the whole case.^ It is not necessary to 
make proof of damages and profits before final 
hearing and interlocutory decree.^ 

[( 435] W. Judgment or Decree. In infringe- 



ment suits the final judgment or decree is in all 
respects governed by the usual rules.^^ A decree 
finding infringement and awarding a perpetual in- 
junction and an accounting to be taken before a 
master is interlocutory and not finaL^ 

[i 436] ^ Costs and Attorney's Feefr-l. 
Uxuler United States Statutes. The present statute 
provides that, in all actions, suits, or proceedings 
under the act, except when brought by or against 
the United States or eny officer thereof, full costs 
shall be allowed,^ and the court may award the 
prevailing party a reasonable attorney's fee as 
part of the costs.^^ Prior to this act there were no 



Lawrence y. Dana, 15 F. Cas. 
No. 8,136, 4 Cliff. 1. 

[a] The mastsr 111*7 CTiv^ Us 
ojo/adon as to the extent of the injury 
suffered by plaintiff. Greene v. 
Bishops 10 F. Cas. No. 6.763, 1 Cliff. 
186; Osgood V. Allen, 18 F. Cas. No. 
10.603, Holmes 185. 

64. Callaghan v. Myers. 128 U. S. 
617, 9 set 177, 32 L. ed. 547; Webb 
V. Powers, 29 F. Cas. No. 17,828. 2 
Woodb. & M. 497. 

[a] nuB, where the master re- 
ported that defendant's work was an 
abrldirment of that of plaintiff, and 
not piratical, the court found that 
a part of the work was not an 
abridgment but a compilation bor- 
rowed from plaintiff's work, and 
granted an injunction. Story v. H0I- 
combe, 23 F. Cas. No. 13,497. 4 Mc- 
Lean 306. 

[b] Olifflit ▼atImum In two r*» 
portSrf— Where one master, accounting 
for one set of volumes, credited de- 
fendants with twelve and seven- 
eighths per cent of the sales for 
expenses, and another master, ac- 
counting for a second set, credited 
twelve per cent, the conclusions, be- 
ing so nearly alike, were allowed to 
stand. Callaghan v. Myers, 128 U. 
S. 617. 9 set 177, 32 L. ed. 647. 

66. Huebsch v. Arthur H. Crist 
Co., 209 Fed. 886; HiUs v. Hoover, 
142 Fed. 904; Patterson v. J. S. Ogil- 
vie Pub. Co., 119 Fed. 451; Lawrence 
v. Dana, 15 F. Caa No. 8,136, 4 
Cliff. 1; Cartwright v. Wharton. 26 
Ont. L. 857, 20 OntWR 853, 1 Dom 
LR 392. 

ea Huebsch v. Arthur H. Crist 
Co.. 209 Fed. 885; Patterson v. J. S. 
Ogllvie Pub. Co., 119 Fed. 451, 458. 

'*The usual practice is to enter an 
interlocutory decree providing for 
an injunction and sending it to a 
master to take proof of damages or 
profits. Upon the return of the 
master's report a final decree dis- 

Soses of the question of damages, 
bmplalnant apparently tried the 
case on the theory that he was to 
make proof of damages at this stage. 
The record does not entitle him to 
recover more than the nominal 
amount, six cents. Nevertheless, if 
he now elects to take an interlocu- 
tory decree, and is willing to pay the 
master's fees, he may have the 
opportunity to show, if he can, that 
he is entitled to recover substantial 
damages." Patterson v. J. S. Ogil- 
vie Pub. Co., supra. 

67. See Equity ri6 Cyc 471]; Judg- 
ments [23 Cfyc 623]. 

[a] Consent Aecree In oompro- 
mlse and ■•ttl«m«nt^— A decree in a 
suit for the Infringement of a copy- 
right entered on compromise dis- 
charging liability for the infrincre- 
ment settles all liability therefor. 
Edward Thompson Co. v. Pakulski, 
220 Mass. 96. 107 NE 412. 

Former adjudication: 
As a defense see supra % 391. 
As evidence of copyright see supra 

§ 414. 

68. Hills V. Hoover 142 Fed. 904. 

69. Act March 4. 1909 (35 St. at 
L. 1075 c 320 8 40): Ha.ss v. Leo 
Feist. Inc.. 234 Fed. 105. 109- Mills, 
Inc. V. Standard Music Roll Co.. 223 
Fed. 849 [aff 241 Fed. 360]; Strauss 



V. Penn Printing etc., Co., 220 Fed. 
977; Heubsch v. Arthur H. Crist Co., 
209 Fed. 886; Woodman v. Lydiard- 
Peterson Co., 192 Fed. 67 [aff 204 
Fed. 921, 123 CCA 243 (reh den 206 
Fed. 900, 126 CCA 484)]. 

' "rniere must be costs, since the 
statute requires it; but there will 
be no attorney's allowance^ for that 
rests in discretion." Haas v. Leo 
Feist, Inc., supra. But see Bachman 
V. Belasco. 224 Fed. 817. 140 CCA 
263 raff 224 Fed. 816] (where a suc- 
cessful defendant was denied costs 
because plaintiff was justified in be- 
lieving that defendant had infringed). 

[a} Bimilar BntfUflh statutes were 
construed to give a successful plain- 
tiff an absolute right to costs. See 
infra | 437. 

70. Act March 4, 1909 (85 St. at 
L. 1076 c 820 9 40); S. E. Hen- 
dricks (3o., Inc. y. Thomas Pub. Cc., 
242 Fed. 37: Haas v. Leo. Feist, Inc., 
234 Ffed. 106; Gross v. Van Dyk 
Gravure Co.. 230 Fed. 412, 413, 144 
CCA 554; Mills. Inc. v. Standard 
Music Roll Co.. 223 Fed. 849, 853 
[aff 241 Fed. 860]; Strauss v. Penn 
Printing, etc., Co., 220 Fed. 977, 980; 
Universal Film Mfg. Co. v. Cop- 

?erman, 218 Fed. 677. 581. 134 CX^A 
06 [air 212 Fed. 301]; Huebsch v. 
Arthur H. Crist Co., 209 Fed. 886; 
Woodman v. Lydiard-Peterson Co., 
192 Fed. 67 [aff 204 Fed. 921, 123 CCA 
248] (fifty dollars allowed). 

[a] Gonsiderations affecting alp 
lowance of attorney's fees« — (1) 
Where the owners of a copyright, 
which was infringed, did not make 
objections on first discovering the 
infringement, and thus allowed de- 
fendant to expend large sums of 
money in advertising, an allowance 
of attorney's fees, being a matter 
of discretion, will not, in a suit for 
Injunction and an accounting, be 

? ranted. Haas v. I^o Feist, Inc.. 
34 Fed. 106. (2) "Under section 40 
of the act (Comp. St. 1913 S 9561), 
the court may in its discretion fix 
a counsel fee. which I do fix at $350. 
considering the fact that the case 
has already once been to the Cir- 
cuit Court of Appeals and has been 
tried. However, as this is discre- 
tionary, I shall add this to the de- 
cree only against Rochlitz, Sellg- 
man, and the Seligman Company, 
because the Van Dyk Company, 
though concededly an infringer, was 
an innocent infringer, and it does 
not seem just to me to charge them 
with that element. I will make the 
same disposition as to costs." Gross 
V. Van Dvk Gravure Co.. supra. (3) 
"The defendant did. however, con- 
lest the right of the plaintiff to a 
preliminary injunction and to recover 
on final hearing. A motion to dismiss 
the bills was also made on its be- 
half. Under these circumstances, I 
think that the plaintiff's counsel is 
entitled to a reasonable counsel fee, 
as provided in section 40 of the act 
of 1909. This I fix at the sum of $150, 
to be taxed as part of the costs." 
Mills. Inc. V. Standard Music Roll 
Co., supra. (4) "Under the circum- 
stances in this case the complain- 
ant is entitled to a reasonable at- 
torney's fee as part of the cost* un- 
der the provisions of section 40 01 



the act. If in the answer the de- 
fendant had admitted that the com- 
plainant was entitled to the relief 
granted herein, as was conceded at 
the trial, it is questionable whether 
an attorney's fee would have been al- 
lowed. The answer, however, com- 
pelled the complainant to sustain by 
proof its right to any relief what- 
ever. Under these circumstances, 
and taking into consideration, on the 
other hand, that the issues involved 
are clearly defined and simple, and 
raise no Intricate questions of law, 
an attorney's fee of $75 is awarded 
as part of the costs." Strauss ▼. 
Penn Printing, etc., Co.. supra. (5) 
"The counsel fee provided for in 
the Copyright Act is merely a re- 
vival of old practice. I am not in- 
formed that it is known what 
reasons induced Congress to revive 
old practice in respect of copy- 
rights only. Having, therefore, noth- 
ing but the text of the law to guide 
me, I do not regard the congres- 
sional provision as' punitive, and 
I assume that the intent of Congress 
was merely to compensate counsel 
for prof essional labors. Consequent- 
ly I inquire, not only into the ex- 
tent of professional labor known to 
the court, but the importance of the 
litigation, both as to the principle 
involved and the pecuniary magnitude 
of the case. In my judgment the 
professional labor in this matter 
was out of all proportion to the 
principle or the amount of money 
involved. Whenever the Legislature 
makes a new statute on an old sub- 
ject, it is a hard matter to distin- 
guish between new legislation and 
laws* re-enacted. Therefore, from 
this standpoint, Mr. Frank's labors 
have been great. On the other hand, 
if I am right in my interpretation 
of the Copyright Act, the future im- 
portance of this litigatioi\ is but 
small, and the amount of money in- 
volved is certainly trivial. Having 
looked at the matter from these 
viewpoints. I conclude that it would 
be wrong for the court to award to 
defendants' counsel what it believes 
would be a larger fee than counsel 
could charge for his services in 
such a case had Congress not passed 
the statute in question. Of course 
this is delicate ground, for the 
lack of uniformity among lawyers 
in respect of their professional 
charges is notorious. But any judge 
must be guided by his own, profes- 
sional faith, and mine is, as ftP~ 
plied to this case, that no lawyer 
could charge a client for this cas® 
alone more than ♦250. It may well 
be that some association or commer- 
cial union regards this case as im- 
portant for their common interesi, 
but that should not affect decision. 
If persons other than the ijBj" 
parties to a cause are interested in 
its event, let them pay. The coun; 
sel fee awarded is therefore |280. 
Universal Film Mfg. Co. v. Coppjr- 
man. supra, (6) where a suit ror 
infringement of a copyright coyer 
Ing a commercial directory requireu 
much labor to prove an infrw»J. 
ment, and the trial lasted for several 
days, requiring an exhaustive com 
parison of the two books, and ^ 
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special statutory provisions as to costs in copy- 
right saitSy and their allowance was governed by 
the general principles of law applicable in other 
proceedings.'^^ In equity suits the court granted/* 
denied/' or divided the costs/^ as a matter of 
judicial discretion. In exercising such discretion, 
the court considered the conduct of the respective 
parties in deciding what was equitable as between 
them as respects costs.^' 

[$ 437] 2. Under English and Canadian 
Statutes. The present Enjglish statute provides that 
the costs of all parties in any proceedings in re- 
spect to the infringement of copyright shall be in 
the absolute discretion of the court.^® This was 
also the rule under the prior Copyright Act of 
1842/^ and under the Musical Compositions Act of 
1888.^® The otier copyright acts specifically gave 
costs to a successful plaintiff as part of the remedy, 
and he was entitled to them as of right.^ In 
Canada costs are discretionary in copyright in- 
fringement cases.^ In exercising a discretion as 
to costs, plaintiff may be refused his costs, even 
though successful, if by his conduct he has in- 



duced defendant to incur expense/^ or if, after 
acquiescence and delay, he brings an action without 
fair notice.^ Similarly the costs of unnecessary 
proceedings^ or those of an action which should 
never have been brought, and in which only 
nominal damages are recovered,^ or those in an 
action brought merely for the purpose of making 
money out of it," may be refused. So too if 
plaintiff has increased the expenses by raising 
other questions in which he has failed the costs 
will be apportioned.^ On the other hand, a suc- 
cessful defendant may be refused his costs where 
his defense is merely technical/^ where the court is 
of the opinion that he has brought the action on 
himself, either by his conduct,"* or by an unfair 
and unjust use of plaintiff's work, which does not 
amount to piracy.*® Where defendant contests the 
suit and fails, it is ordinarily proper to charge him 
with costs,^ although the infringement was inno- 
cently committed.*^ 

[$ 438] Y. Appeal and Error. Appeals and 
writs of error in copyright oases are governed by 
the judicial code,®^ the copyright act merely pro- 



sultinfiT in a Judgment for plaintiff 
for twenty-flve hundred dollars, an 
award of twenty-five hundred dol- 
lars as attorney 8 fees was not an 
abuse of discretion. S. E. Hen^ 
dricks Co.. Inc. v. Thomas Pub. Oo^ 
242 Fed. 87. 42 (where the court 
said: "It has often been held that 
allowance of counsel fees is a mat- 
ter peculiarly within the discretion 
of the court awarding the same, be- 
cause that court can (and always 
does) proceed upon its own knowl- 
edgre of the value and extent of the 

Srofessional service rendered. We 
ave lately approved this rule in 
New York Central Trust Oo. v. U. 
8. Lilfht, etc., Co.. 238 Fed. 420. 
147 CCA 356. Discretionary matters 
are reviewable only when abuse of 
discretion is shown. Certainly no 
abuse Is here demonstrated, and. 
havlne ourselves examined this 
record, whereof the printed testi- 
mony is far less important than the 
enormous and Ill-digested meuss of 
exhibits^ requiring much labor to 
prove an infringement now admit- 
ted, we are the less inclined to dis- 
agree. There Is noticing In Univer- 
sal Ti\m Mfg., etc., Co. v. Copper- 
man. 218 Fed. 577, 184 CCA 305. es- 
pecially applicable to tKls case. In 
both cases the trial judge Inquired as 
to the value In a particular litigation 
of the professional services render- 
f^ and fixed them by his own 
knowledge of the facts and profes- 
sional custom. We decline to dis- 
turb the award of counsel fees"). 
71. See generally Costs [11 Cyc 

7a. Record, etc., Co. v. Bromley, 
175 Fed. 156; Social Register Assoc. 
V. Murphy, 129 Fed. 148. 

73. Vernon v. Shubert. 220 Fed. 694. 

M GconadB for dsalaL — ^Where. 
although plaintiff's copyright * was 
not Infringed, he was led so to be- 
lieve by a combination of circum- 
stances, and sued for infringement 
In good faith, costs will not be 
awarded against him. Vernon v. 
Shubert. 220 Fed. 694. 
^74. Whltmark v. Standard Music 
Roll Co., 221 Fed. 376, 137 CCA 184; 
Record, etc. Co. v. Bromley, 175 
£ed. 156; Bmerson v. Davies, 8 F. 
9^8. No. 4.436, 3 Story 768 (where 
defendant was given the right to 
elect a trial by Jury of the issue of 
infringement on payment of the 
ordinary taxable costs up to such 
time, the- expense of printing the 
record to- be divided between the 
parties, and the future costs to 
abide the result of the verdict and 
aecree of the court). 
^lal^Both parties partly suooess- 
*«-— Where a suit for the infringe- 
ment of copyrights involved two dis- 



tinct musical conipositions, and com- 
plainant T>re vailed only as to one of 
such compositions, tne trial court 
did not abuse its discretion in mak- 
ing a division of the costs. Whit- 
mark V. Standard Music Roll Co., 
221 Fed. 876, 187 COA 184. 

[b] XiiftliijrMiieiit Mliowii Inct 
oopynglit In^mliO^-— Where it ap- 
pearea that complainants had lost 
their right to nrotection by reason 
of insumcient notices, but the in- 
fringement was established, de- 
fendant was not allowed costs, but 
each party was required to pay one 
half of the costs. Record, etc., CTo. 
v. Bromley, 175 Fed. 156. 

7Bw Record, etc, Co. v. Bromley. 
175 Fed. 156. See also cases supra 
notes 72-74. 

[a] Bngllflli cmtnm In point. — 
The English decisions In cases 
where costs are discretionary are in 
point See infra fi 487. 

76. St. 1 & 2 Geo. V C 46 I 6 (2). 

77. Upmann v. Forester, 24 Ch. D. 
231: Cooper v. Whlttingham. 15 C!h. 
D. 501; Walter v. Stelnkopff, [1892] 
3 Ch. 489. 

78. St. 61 & 52 Vict, c 17 S 2; 
CJkrte V. Dennis. 5 Terr. L. 80. 

79. Engraving Copyright Act. 1767 
(7 Geo. Ill c 38 9 5)7. Reeve v. Olbson, 
[1891] 1 Q. B. 662; Avery v. Wood, 
[1891] 8 Ch. 115; Hasker v. Wood, 
64 L. J. Q. 6. 419; Roberts v. Blgnall, 
8 T. L. R. 552. 

80. (Thurch v. Linton, 25 Ont. 181; 
Anglo-Canadian Music Publishers' 
Assoc. Ltd. V. Wlnnlfrlth. 16 Ont. 
164; Allen v. Lyon. 6 Ont. 615. 

[a1 Costs awarded^ — If. in an ac- 
tion brought under the act relating to 
copyright, defendant is ordered to 
render an account or, on default, to 
pay the sum of one hundred dollars, 
plaintiff is entitled to the costs of 
an action of the second class. 
Beullac, Ltd. v. Slihard, 12 Que. Pr. 
363. 

81. Maxwell V. Somerton, 80 L. T. 
Rep. N. S. 11. 

88. Walter v. Steinkopff, [1892] 3 
Ch. 489. 

83. Colbum v. Simms, 2 Hare 548, 
24 EngCh 543, 67 Reprint 224; Kelly 
V. Hodge, 29 L. T. Rep. N. S. 887; 
Anglo-Canadian Music Publishers 
Assoc. V. Wlnnlfrlth, 15 Ont. 164. 

[a] StUe applied^— Plaintiff filed a 
bill to restrain the piracy of a publi- 
cation. After such filing, but before 
putting in their answers, defendants 
offered to pay plaintiff all damages, 
but plaintiff refused the offer and 
prosecuted the cause to a hearing, 
waiving an account. Under such cir- 
cumstances plaintiff was held to be 
entitled to his costs in the suit up to 
and including the answer, but not to 
those incurred after answer. Col- 



bum V. Simms. 2 Hare 648, 24 Eng 
Ch 548. 67 Reprint 224. 

84. Dicks V. Brooks, 15 Ch. D. 22 
(where plaintiff was ordered to pay 
defendant's costs as well as his 
own). 

88. Wall V. Taylor, 11 Q. B. D. 
102. 

88. Metzler v. Wood, 8 Ch. D. 606. 
See also Page v. Wisden. 20 L. T. 
Rep. N. S. 435 (where it was held 
that, although copyright may be 
claimed in only part of a work, the 
whole of which is registered, the part 
in which copTright is claimed should 
be distinguished in the bill, as other- 
wise the costs unnecessarily incurred 
must be borne by plaintlfll). 

87. Liverpool General Brokers' 
Assoc, Ltd. V. Commercial Press 
Tel. Bureaux. Ltd., [1897] 2 Q. B. 1; 
Baschet v. London Illustrated Stand- 
ard Co., [1900] 1 Ch, 78. 

[a] mule appUedw— (1) Where an 
action in respect to Infringement of 
copyright fails on the ground of the 
indecency of the work, and the in- 
decency nas been repeated in the in- 
fringements, the action will be dis< 
missed without costs. Baschet v. 
London Illustrated Standard Co., 
[1900] 1 Ch. 78. (2) Where defend- 
ant's work was a fiagrant imitation 
of plaintiff's, he was not allowed his 
costs, although an injunction was re- 
fused because of failure in plaintiff 
to show title. XlJobbett v. Woodward, 
L. R. 14 Eq. 407. (8) "I have hes- 
itated- about costs. It would, per- 
haps, be unreasonable to withhold 
costs from the defendant, who suc- 
ceeds; yet there being some cause of 
action in the plaintiff he should not 
pay all costs; as a rough way of do- 
ing Justice, I think that the plaintiff 
should get his costs on the lower 
scale." Allen v. Lyon, 5 Ont. 615, 
616. 

8a Kelljr's Directories. Ltd. v. 
Gavin, [1901] 1 Ch. 374 [aff [1902] 1 
Ch. 681] (where defendant, by lend- 
ing his name to a publication, led 
plaintiff to believe that he had 
"caused" It to be printed); Kelly v. 
Hodge, 29 L. T. Rep. N. S. 387. 

89. Pike V. Nicholas, L. R. 5 Ch. 
251, 7 ERC 108; Cobbett v. Wood- 
ward, L. R. 14 Eq. 407. 

90. Cooper v. Whlttingham, 16 
Ch. D. 501; Weldon v. Dicks, 10 Ch. 
D. 247; Anglo-Canadian Music. Pub- 
lishers Assoc. V. Wlnnlfrlth, 15 Ont. 
164. 

91. Cartwrlght v. Wharton, 25 
Ont. L. 357, 20 OntWR 853, 1 DomLR 
392; Anglo-Canadian Music Publish- 
ers Assoc. V. Wlnnlfrlth, 15 Ont. 164. 

9a. Judicial Code (35 U. S. St. at 
L. 1087 c 231 §5 128, 289 240). And 
see supra S 262. 
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viding for a review on appeal or writ of error in 
the manner and to the extent provided by law for 
the review of cases determined in the several 
courts given jurisdiction in copyright cases.^' 
Formerly the supreme court had jurisdiction of 
appeals and writs of error in copyright infringe- 
ment cases,^^ but now the decision of the circuit 
court of appeals is made final,^' except in cases 
where the supreme court grants a writ of certio- 
rari,®* or the circuit court of appeals itself certifies 
questions to the supreme court, in which event that 
court acquires plenary appellate jurisdiction.^ Of 
course a constitutional or jurisdictional question, 
or a question as to the validity or construction of 
a treaty in respect to international copyright re- 
lations, may arise which will support a direct ap- 
peal to the supreme court.®^ A composite action 
for injunction and damages, as authorized by the 
statute,^ will be treated and reviewed on appeal 
as an equity suit.^ Thus the court will review 
questions of fact,^ although subject to the rule that 



findings of the trial court will not li^tly be dis- 
turbed.^ Where the case is taken up by both writ 
of error and appeal, the bill of exceptions bring- 
ing up the evidence may be treated, as also the 
statement of evidence required by the equity rales.^ 
If it is intended to review findings contained in a 
master's report, the exceptions to such report must 
be brought up in the record.^ Where defendant 
did not appeal, and plaintiff appealed only from 
the award of damages on the ground of inadequacyi 
it will be presumed that the finding of liability on 
the part of defendant was correct,® although such 
matter might be reviewed beeause necessarily in- 
volved in any judgment for plaintifEJ An inter- 
locutory order granting or refusing an injunction 
is appealable.^ But an order granting a prelimi- 
nary injunction will not be reverj^d unless abuse 
of discretion or mistake is clearly shown.® An 
award of attorney's fees under the statute will not 
be disturbed unless an abuse of discretion is 
shown.^® 



Xn. mPOBTATION 



[i 439] A. Prohibition of Importation— 1. 
teatical Oopies. The present statute twice pro- 
hibits the importation of any piratical copies of 
any work copyrighted in the United States,^^ but 
TSkiher curiously does not anywhere provide that 
such importation shall itself constitute an infringe- 



Act March 4, 1909 (85 U. S. 
m. at L. 1076 c 320 | 38). 

94* Press Pub. Co. v. Monroe, 1 164 
V. S. 105, 17 set 40. 41 L. ed. 867; 
Webster v. Daly, 168 U. S. 165, 16 
9Ct 961, 41 L. ed. 111. 

[a] App«*l from. deor«e on man- 
ftaia f roan, olrovlt eonrt of appeals* — 
As an appeal will lie from the cir- 
cuit court to the supreme court only 
in cases prescribed in the act of 
March 3, 1881, it will not lie in a 
copyrigrht case, which may be ao- 
pealed from the circuit court of ap- 
peals, merely because the circuit 
court by the form of its entry made 
the decree of the circuit court of ap- 
peals, affirming a previous decree of 
the circuit court, its own decree. 
Webster v. Daly, 168 U. S. 155, 16 
set 961, 41 L. ed. 111. 

rb] 3>«ore* iMUMd on oommon-law 
xlffht.— The supreme court has no 
Jurisdiction to review, on writ of 
error, the action of a circuit court of 
appeals in affirm ingr the judgment of 
a circuit court, rendered in a suit. to 
recover damages for infringement of 
a copyright, where plaintifE had 
claimed no right under the copyright 
laws of the United States, tuit had 
mairitained the action wholly on the 
right given by the common law. In 
such case the test of the appellate 
jurisdiction of the supreme court is 
whether the case was one arising 
under the copyright law of the 
United States, or one in which the 
jurisdiction of the circuit court 
wholly depended on the parties be- 
ing citizens of different states. Press 
Pub. Co. V. Monroe, 164 U. S. 105, 17 
set 40, 41 L. ed. 367. 

95. Judicial eode (36 U. S. St. at 
L. 1087 c 231 S 128). See Street v. 
Atlas Mfg. Co., 231 U. S. 348, 351, 34 
set 78, 58 L. ed. 262 (a trade-mark 
case, where the court said: "Sections 
128, 239, 240. and 241 of the Code, 
as before described, substantially, 
almost literally, repeat the provi- 
sions of f 6 of the Circuit Courts of 
Appeals Act of March 3. 1891, 26 
Stat. 826, c 517. There is but a 
single change deserving mention 
here, and it is that cases arising 
under the copyright laws are in 8 128 
added to the enumeration of cases in 
which the decisions of the Circuit 
Courts of Appeals are declared final. 



arising under the trade-mark laws, 
save as it indicates that Congress 
was extending, rather than contract- 
ing, the list of cases in which finality 
attaches to the decisions of the Cir- 
cuit Court of Appeals. Passing this 
consideration, there is nothing in the 
Code denoting a purpose to change 
the existing appellate jurisdiction in 
trade-mark cases: it is left as it 
was before"). 

96. Judicial Code (36 U. S. St. at 
L. 1087 c 231 8S 128. 240). 

97. Judicial Code (36 U. S. St. at 
L. 1087 c 231 88 128, 239). See Hills 
v. Hoover, 220 U. S. 329, 31 SC?t 402, 
55 L. ed. 485, Anneasl912C 562 (for 
instance of certificate from circuit 
court of appeals). 

96. Judicial Code (86 U. S. St. at 
Li. 1087 c 231 88 128. 288); Globe 
Newspaper Co. ▼. Walker, 210 U. S. 
356, 28 set 726, 52 L. ed. 1096. 

[ a ] jnriedtoMpnal qnMtlon. — S ince 
the remedies or forfeiture, penalty, 
and injunction, given by U. S. Rev. 
St. 88 4965, 4970, for infringement 
of a copyrighted map are exclusive, 
the circuit court has no jurisdiction 
to entertain an action at law for 
damages for such infringement, and 
a refusal to dismiss sucn an action 
presents a jurisdictional question re- 
viewable by the supreme court on a 
direct writ of error. Globe News- 
paper Co. V. Walker, 210 U. S. 856, 28 
set 726. 52 L. ed. 1096. 

99. See supra 8 877. 

1. L. A. Westermann Co. v. Dis- 
patch Printing Co., 233 Fed. 609, 147 
CCA 417. 

2. L. A. Westermann Co. v. Dis- 
patch Printing Co.. 233 Fed. 609, 147 
CCA 417. 

3. L. A. Westermann Co. v. Dis- 
patch Printing Co., 238 Fed. 609. 147 
CCA 417. 

[a] Bevlaw of facts In siiprame 
courts — (1) Concurrent findings of 
facts of the courts below in a suit 
in equity will not be disturbed by the 
federal supreme court on appeal un- 
less clearly erroneous. Dun v. Lum- 
bermen's Credit Assoc, 209 U. S. 20, 
28 set 335, 52 L. ed. 663, 14 AnnCas 
501. (2) Concurrent findings of the 
courts below in a suit to restrain the 
sale of copyrighted publications at 
less than the fixed price, that there 
was no satisfactory proof that de- 



But this has no bearing upon cases fendant had induced and persuaded 



ment/* or give any remedy by action to the pro- 
prietor for an unlawful importation.** But unlawful 
use of foreign copies imported under the statutory 
exceptions to the prohibition of importation is spe- 
cifically made an infringement.*^^ The former 
statute contained no specific prohibition against 

sundry jobbers and dealers who had 
obtained copyrighted books from the 
complainants to deliver the same to 
defendant for sale at retail at less 
than the prices fixed by the com- 
plainants, and in violation of the 
agreement on which the books were 
obtained, will not be disturbed by the 
federal supreme court on appeal, if 
not clearly erroneous. Scribner v. 
Straus, 210 U. S. 362. 28 SCt 786. 52 
L. ed. 1094. 

4. L. A. Westermann Co. v. Dis- 
patch Printing Co., 233 Fed. 609, 147 
CCA 417 (apnlylng equity rule 76). 

6. Belford v. Scribner, 144 u. o. 
488, 12 SCt 734, 36 L.. ed. 614. 

a L. A. Westermann Co. v. Dia- 
patch Printing Co., 283 Fed. 609, 147 
CCA 417. 

7. L. A. Westermann Co. v. Dis- 
patch Printing Co., 233 Fed. 609. 147 
CCA 417 

8. Historical Pub. Co. v. Jonjfl 
Pub. Co., 281 Fed. 688, 146 OCA 

[a] ZUuMtratioii.— Under Judicial 
code (Act March 3, 1911 [36 U. S. St 
at L. 1134. c 231 fi 129]) authoriilng 
an appeal from an interlocutory ae- 
cree granting or refusing an injunc- 
tion, complainant, in a suit to re- 
strain the Infringement of two copy- 
rights, can appeal from a dismissal 
of his bill as to one copyright his- 
torical Pub. Co. V. Jones Pub. u).. 
281 Fed. 688. 145 CCA 624. ,^„^|. 

9. Werner Co. v. Bnoyclop«<i»» 
Britannlca Co.. 184 Fed. 831, 1024, 6< 
CCA 281 [aff 130 Fed. 460]. ^ ^ 

10. S. E. Hendricks Co.. Inc. ▼• 
Thomas Pub. Co., 242 Fed. 81; Biacj 
V. Imperial Book Co., 8 Ont. L. J. * 
OntWR 467 [dism app 6 Ont. L. i^- 
2 OntWR 117. and app dism 86 ^^»»- 
S- C- 488]. ^^ ^^ 

Amonnt of attorney'* *••■ 
supra § 486 text and note 7U. . 

11. Act March 4. 1909 (86 St »» 
L. 1075 c 320 SI 80. 81). „ot 

12. Importation alone does » 
violate any of the* exclusive ri&»j^^ 
conferred on the proprietor " ^j 
copyright. See Act March «■ ^^0 
(85 U. S. St. at li. X916 c 

•ik mntoTomn^nt of V^^^ 

see infra | 443. ^^^ ,me gt at 

13%. Act March 4. 1909 (85 S^ 

L.. 1075 c 320 I 81). 



For later oasM, d«v«lop]n«&ta and cbanffwi in the law see cumulative Annotations, same title, page and note num 
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importation of piratioal copies, unless the obscure 
and limited provisions of the act of 1891 may be 
eonstrued as soch;^^ but it did provide that any 
one importing copies of the copyrighted work with- 
out the written consent of the proprietor, pr sell- 
ing or exposing for sale such copies knowing them 
to have been so imported, should forfeit every such 
copy to the proprietor,^^ and in the case of books, 
should pay such damages as might be recovered in 
a civil action,^* and in other cases pay a specified 
penalty based on the number of such infringing 
sheets or copies.^^ These provisions penalizing the 
nnauthorized importation of copies of copyrighted 
works constituted, by necessary implication, a pro- 
hibition of such importation,^ and such prohibition 
was enforced by the customs authorities.^* The ex- 
press prohibition contained in the amendment of 
1891*^ was construed to apply to works which had 
been, copyrighted before, as well as to those copy- 
righted after, the passage of the act,^ and to unau- 
thorized or piratical copies, as well as to authorized 
copies;" and the statutory exceptions to the pro- 
hibition made by this act were construed to apply 
also to the impued prohibition previously existing, 
thus authorizing the importation of jnratical copies 
within the limits of such exceptions." None of 
these exceptions, however, authorized the importa- 
tion of piratical copies for sale,'^ and the construc- 
tion which authorized any importation of piratical 
copies is more than doubtful." But the matter is 
now academic. The unauthorized republication of 



1*1. 

!| 368. 869. 
863. 
371. 



14. 28 Op. Atty.-Gen. 446 (Knox). 
BomMrtio nuumfaoturlnff r«^iiir»- 
aants see infra § 441. 
18. See supra 
le. See supra 

17. See supra . 

18. 23 Op. Atty.-Gen. 446 (Knox). 

19. See Customs Regrulatlons of 
the United States, 1900, pp 210-212; 
Copyrisrht Office Bui. No. 3 pp 119, 
120. 

M. Act March 3 1891. (26 U. S. 
St at L. 1106 c 666 | 8). 

81. 21 Op. Atty.-Gen. 159 (Con- 
rad). See also infra | 441. 

88. 21 Op. Atty.-Gen. 169 (Con- 
rad); Treas. Dec. (1895) p 126; Treas. 
Dec. (1896) p 495; Treas. Dec. (1896) 
p 66. See infra S 441. 

83. 21 Op. Atty.-Gen. 169 (Con- 
rad); Treas. Dec. (1895) p 126. 

84. Treas. Dec. (1896) p 66. 

85b See United Dictionary Co. y. 
6. & C. Merrlam Co., 208 U. S. 260, 
28 set 290, 62 L. ed. 478 (referring 
to 21 Op. Atty.-Gen. 159, 162). 

8BU. G. & C. Merriam Co. v. 
United Dictionary Co.. 146 Fed. 364, 76 
CCA 470 [rev 140 Fed. 768 and aff 
208 U. S. 260. 28 SCt 290, 52 L. ed. 
478]; Harper v. Donohue, 114 Fed. 
491; D'Almaine v. Boosey, 4 L. J. 
Exch. 21. 

[a] Biil« applied.— (1) Where com- 
plainant simultaneously published 
and copyrighted a dictionary in Eng- 
land and the United States, the Eng- 
lish book being somewhat different 
from the domestic, the publication in 
the United States of a photographic 
reprint of the English edition im- 
ported for that purpose constituted 
an infringement of complainant's 
copyright. O. & C. Merriam Co. v. 
United Dictionary Co., 146 Fed. 354, 
76 CCA 470 [rev 140 Ji'ed. 868. and 
aff 208 U. S. 260. 28 SCt 290. 52 L.. ed. 
478]. (2) The English author of a 
novel by contract authorized its pub- 
lication in Great Britain, and also by 
a separate contract gave the exclu- 
sive right of publication in the 
United States to a Arm of American 
publishers, and the latter copyright- 
ed the work in this country. The 
English publication was made from 
type set there and contained no 
notice of the American copyright. 
Defendants imported a copy of such 



publication and proceeded to repub- 
lish the same in the United States, 
such book having been imported in 
violation of Rev. St. | 4966. as 
amended by act March 3, 1891, c 665 
(26 St. at Li, 1107) defendants could 
found no rights thereon, and their 
publication was an Infringement of 
the copyright and was enjoined. 
Harper v. Donohue, 144 Fed. 491. 498 
(where the court said: "It is fur- 
ther insisted that as it is admitted 
defendants' publication is not taken 
from complainant's book, but from 
the authorised English edition, pub- 
lished without notice of copyright, 
the case fails. This position is sup- 

Sorted by quotation from Drone on 
opyright, 899. 400, and Johnson v. 
Donaldson, 3 Fed. 22, 18 Blatchf. 287. 
The Cniicago Tribune Case is also in 
point here, since the defendant in 
that case received and published 
telegraphic dispatches from the Lon- 
don Times covering extracts from 
its columns; and it was held that 
the Tribune could not prevent this 
by copyrighting its own paper, cov- 
ering other extracts or articles from 
the Times. But I think the rule in- 
applicable to this case, because de- 
fendants did something expressly 
prohibited by the copyright law. 
Section 4966 [U. S. Comp. St. 1901, 
p. 34Q7L as added to in 1891. pro- 
vided: ^During the existence of such 
copyright the importation into the 
United States of any book so copy- 
righted, or any edition or editions 
thereof, or any plates of the same, 
not made from type set . . . with- 
in the limits of the United States, 
shall be and it is hereby prohibited.' 
Defendants did just what is here 
prohibited. They imported a sub- 
stantial copy of 'The Masquerader' 
not made from type set in this coun- 
try. They are, therefore, within the 
condemnation of the law. They can- 
not be allowed to found legal rights 
on acts made unlawful by being pro- 
hibited. In the dictionary case above 
referred to [G. & C. Merriam Co. v. 
United Dictionary Co.. 140 Fed. 768] 
defendant imported the books, as 
did defendants here, but they were 
made from plates made in this 
country. It did nothing prohibi- 
ted, and waSp with some reluctance 



a book from a copy unlawfully imported is a clear 
infringement,^'^ but it is equally an infringement 
•although the particular copy reproduced was law- 
fully imported."^ 

Under the English statute, the importation of 
piratical copies is prohibited on notice to the cus- 
toms authorities by the copyright proprietor,'* and 
copyright is infringed by anyone who imports for 
sale or hire, within the operation of the act, any 
work which to his knowledge infringes copyright.*^ 
Under prior statutes, a book in which there was 
international copyright could not lawfully be im- 
ported into England except by or with the author- 
ity of the English proprietor, although lawfully 
published and sold in the county of its origin.^ 
Knowledge of the piracy was immaterial under the 
Copyright Act of 1842 * 

tfnder the Oanadian statute, unauthorized impor- 
tation is prohibited and constitutes an infringe- 
ment.^ Knowledge of the copyright is not essen- 
tial to Uability.^^ 

[i 440] 2. False Notice of Copyright. The im- 
portation into the United States of any article 
bearing a false notice of copyright, when there is 
no existing copyright thereon in the United States, 
is prohibited by the present law'' under penalty of 
a fine, if done knowingly," and was prohibited by 
the former law*^ under a penalty recoverable in a 
qui tam action at the suit of a common informer.*^ 

[$ 441] 3. Domestic Manufacturing Requirements 
Qeneral Bole. During the existence of the 

on the part of the court justified 
in so doing. But see the Merriam 
Case on appeal [146 Fed. 354, 76 
CCA 470 (aft 208 U. S. 260. 28 SCt 
290. 52 L. ed. 478)]"). 

25^. Q. & C. Merriam Co. t. 
United Dictionary Co., 146 Fed. 354. 
76 CCA 470 [rev 140 Fed. 768, and aflf 
208 U. S. 260. 28 SCt 290. 52 L. ed. 
4781. Contra Harper v. Donohue. 144 
Fed. 491. 

Se. St. 1 & 2 Geo. y c 46 I 14. 

a?. St. 1 & 2 Geo. V c 46 9 2 (2). 
See Black v. Imperial Book Co.. 8 
Ont. L. 9, 8 OntWR 467 Tdism app 

5 Ont. L. 184, 2 OntWR 117. and app 
dism 85 Can. S. C. 4881 (under 6 & 

6 Vict, c 45): Millar & L.ang, Ltd. v. 
Polak. [1908] 1 Ch. 433 (under Fine 
Arts Copyright Act, 1862). 

aa Pitts V. George. [1896] 2 Ch. 
866. * 

99. Cooper y. Whittlngham, 15 Ch. 
D. 601. 

ao. Morang v. Publishers Syndi- 
cate. |{ 2 Ont. 898; Frowde v. Parrlsh. 
27 (Jnt. 626: Anglo-Canadian Music 
Publishers Assoc, v. Winnifrith. 15 
Ont. 164. 

31. Anglo-Canadian Music Publish- 
ers Co. V. Winnifrith. 15 Ont. 164. 167. 

"It does not appear to be neces- 
sary under the Act that the de- 
fendants should be shewn to have 
Imported for sale the books contain- 
ing the infringements, with knowl- 
edge of the plaintiffs' rights, in 
ordjer to entitle the plaintiffs to suc- 
ceed, either in a motion of this 
nature, or In an action to recover 
penalties, which this is not. The 
absence of such knowledge on the 
part of the defendants, ought cer- 
tainly in most cases of either nature 
to be an important factor in deter- 
mining the question of costs, and 
the amount of the penalty to be im- 
posed in an action for penalties, but 
would not disentitle the plaintiffs to 
an injunction." Anglo-Canadian Mu- 
sic Publishers Assoc, v. Winnifrith. 
supra. 

38. Act March 4. 1909 (35 U. 6. 
St. at L. 1075 c 320 « 30). 

83. See infra § 449. 

34. Act March 3. 1897, (29 U. S. 
St. at Li. 694 c 892 8 1). 
85. See infra I 450. 
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American copyright in e.n.y book the importation 
into the United St&tes of any copies thereof, 
whether authorized by the proprietor or piratical, 
which have not been produced in accordance with 
the domestic manufacturing proviBions, or the im- 
portation of any plates of the same not made £rom 
type set within the limits of the United States, or 
any copies thereof produced by lithographic or 

fiho to-engraving process not performed within the 
imits of the United States as required hy the 
statute," is prohibited,^' with certain specified and 
limited ezceptions.*^ The prohibition applies as 
well to works previously copyrighted under prior 
statutes as to works subsequently copyrighted under 
the act of 1909." Books copyrighted under the 



laws of the United States and printed from type 
set and plates made in this country, the printed 
sheets of which were sent abroad and there bound, 
cannot legally be returned to or imported into the 
United States.*" But copyrighted books which have 
been .printed from type Bet within the United 
States, and the printing and binding of which have 
both been performed within the limits thereof, may 
be rebound abroad and imported without violating 
the statute.*^ 

[} 442] b. Ezceptioiu to Bole. Except as regards 
piratical copies, the prohibition against importation 
of articles not produced in accordance with the 
domestic manufacturing requirements of the set 
does not apply to the following classes of articles: 



ae. Se« supra ft lOD, 17S. 

ST. Act March 4, IS09 (IE U. 8. 
at, Bt L. 1076 c SiO i SI); 28 Od. 
Atty.-Gen. SOS (Wtckersham) ; 28 Op. 

Atty.-Gen. 90 (wlckersham). 



kttonuT-K 

1009, there arrived at the port u 
Kew York, per Hteamship Laplanu, 
certain books conslsned to Tne C. 
WlldermaBn Company. Theaa books 
were copyrighted by H. L.. Kllner & 
Co. on January E. 1909. and their 
importation was authorized by the 

copyright proprietor. "" — 

— '-— * ' type ■ 



printed from 



1 thoUiTlted States, and the 

printed aheets were sent to Belgium 
and there bound, and they were then 
relmportod In the finished condition. 
The appraiser has reported that their 
Importation Is illegal under section 
II or the copyright 'law of March 
4. 1909, In that they were not bound 
in the United States, and tor that 
reason they have been detained hy 
the collector; and you ask my opin- 
ion whether or not the holding of 
the appraiser la correct. . . . My 
attention has been called to two 
opinions from this department con- 
struing and applying a similar pro- 
vision in the copyright act of 1831 
(26 Stat. 1107). one by Solicltor- 
1 Conrad (21 Op. 169) and the 



of I 



mentioned the 
e that American 
copyright 



... _.. American literary 

work before the passage of the act 
of 1891 were seeking, under that act, 
to prevent the importation of an 
unauthorized foreign edition, and 
Sollcltor.General Conrad held that 
the above-quoted provision was ap- 
plicable and prohibited their Impor- 
tation, although the copyright was 
not Issued under said act of 1891. 
In the latter opinion the tacts were 
that Harper & Bros, were endeavor' 
Ing to import an eighth edition of 
Liddel & Scott's Greek-English Lexi- 
con, which had been copyrighted In 
the United States under the copy- 
right laws existing before the pas- 
sage of the act of 1891, said impor- 
tation consUtlng of (he folded and 
unstitched sheets, designed to he 
stitched and hound In volumes In 
this country, but which had not been 
printed frrfm type set within the 
flralta of the United States; and At- 
torney -General Griggs held that the 
prohibition contained In section 4950. 
Revised Statutes, as amended by 
said act of 1891, did not prohibit the 



importation, because the copyright 
was procured under the copyright 
law a« It existed before eald amend- 
ment was made. While there was a 
difference In the facts presented, yet 
it Is dlfflcult to draw any distinction 
between the principles Involved In 
these two opinions. The question 
answered In the Ilrst was: 'Whether 
section 3 of said act (of 1891) Is 
applicable to books copyrighted prior 
to the passage of said act.' and pre- 
cisely the same questlort was pre- 
sented and answered in the second 
opinion. But, although doubt was 
expressed In the latter as to the 
correctness of the result reached in 
the former, yet It was suggested 
that a distinction arose from the 
fact that In the former opinion the 
statute was Invoked to protect an 
American copyright against the im- 
portation of a piratical edition, while 
■ -■ ■ •■ ■'^ - - If applied. 






would prevent an Importatic 
to be made by the owner mmoen 
of the American copyright. The re- 
sult was. If the opinions were suffl' 
ciently conaietent to stand together, 
that the owners of an American 
copyright obtained under laws ex- 
isting Before the passage of the act 
of 1891. received the beneflts arising 
from section 1 of said act, while 
upon them were not Imposed the 
burdens which were made to ac- 
company those beneflta. However, 
the opposite concluBlone reached In 
those opinions was manifestly the 



principles involvi 
In the process ai 



dlHer 



. thi 



.nlng. 



stance that Inasmuch as section 3 
was an amendment of section 4980, 
Revised Statutes, It applied to all 
copyrights procured thereunder, be- 
fore as well as after the amendment. 



upon the peculiai 



'during the existence of such 
right the importation Into the Unlter 
States of any book, etc., so copy 
righted." so restricted the clause li 
..__ __ to _ make it ^apply 

. _ to thfnk 

that, in so holding, due consider) 
tlon was not given (o the fact thi 
upon which special strei 
the act, made 



' copyrights Issued under 



«rt of the gen. 



.„. %.. 

Statutes, and thus a 

oral copyright law, i 

fore. Intended to apply ( 
rights Issued thereunder 
of whether issued hefoi 

the passage of the act ol 

I do not regard either of these opin- 
ions as having any special bearing 
upon the question now In hand, inas- 
much as the language of section 7' 
of the act of March 4, 1909. dOE 
not admit of the construction th( 
was placed upon section S of the ai 



of 1B91 by Attorney-Oeneral Grigg 



-- -. _nited States of onj 

piratical copies thereof or of anr 
copies thereof (although auth orbed 
by the author or proprietor) which 



ins speclfled In s 

re cl'earlv e 
copyright . 
-■- - thai 



,Tlght 1 



— copyright laws em- 
bodied In the Revised Statutes, or 
the act of 1891. or the copyright act 
of 1909. If the statute were other- 
wiae. it would have produced the 
anomalous condition that booki 
copyrighted prior to March S. 1891, 
would not be prohibited from Impor- 
tation by any manufacturing pro- 
vision; that books copyrighted after 
March 3. 1891, and prior to July 1. 
1909. the date upon which the act 
of March 4, 1909. Irecame effective, 
would be prohibited unless printed 
from type set In the United State* 
or from plates made from type aet 
In Che tfnited States, whits baoki 
copyrighted after July 1, 1909. would 
be prohibited. If not printed from 
type set in the United States nr from 
plates made from type set therein, 
and the printing and binding botB 

Serformed within the limits of th* 
nlted States. Such a result. I 
think, was never Intended by Con- 
gress, and I am therefore of the 
opinion that the appraiser was HeM 
In holding that tlie importation In 
_..__..-_ ___ r.. „. 0^, 



* «f i 



^ 28 Op. Atty.-Gen. 209 (WlclCM- 

,_, for ml*. — "ManifeillJ 

a book is produced within the mesn- 
\ne of said section II when it is 
printed and bound, and the blndlni 
required to be done In the Unllee 
States Is the original binding. 
■■ ■ -ers Into the '-'" 
the booh. W1 

of the book L. .. 

completed. It IB entitled to all w; 

Crotectlon oHered by the copyrlgnl 
iwB. and It may be exported ana 
thereafter Imported at the pleasnr* 
of the owner and without any vio- 
lation of section II of (he out- 
There Is. furthermore, nothing in the 
act to Indicate any Intention thai a 
book may be deprived of this pro- 
tection or right of Importation, when 
It has once been acquired." K " 
fchall become necessary or proper 
that the book be rebound, it is "J' 
thereby made a new book but.™; 
mains the same book, the one (hat 
was printed and originally bound in 
the TJnlted States as required by the 
statute. I am of the opinion, there- 
fore, that the reblnding abroad of a 
book copyrighted in the Uni'H 
States does not operate to excluoj 
such hook from reimportation. " 
Op. Atty.-Gen. 209, 210 (Wicker- 
shaiti). 









!n the law see cumulative Annotations, s 
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(l)'To works in raised chaiacterB for the nse of 
the blind ;^ (2) to a foreign newspaper or maga- 
zine, although containing matter copyrighted in 
the United States printed or reprinted by author- 
ity of the copyright proprietor, unless such news- 
paper or magazine contains also copyright matter 
printed or reprinted without such authorization;** 
(3) to the authorized edition of a book in a 
foreign language or languages of which only a 
translation into English has been copyrighted in 
this country;** (4) to any book published abroad 
with the authorization of the author or copyright 
proprietor when imported under the circumstances 
stated in the four classes of cases set out below.** 
It is specifically provided, however, that copies 
imported under the last mentioned exception to the 
prohibition may not lawfully be used in any way 
to violate the rights of the proprietor of the 
American copyright or to annul or limit the copy- 
right protection secured under the act, and that 
such unlawful use shall be deemed an infringement 
of copyright.** The provisions against importation 
in the prior law ran along the same lines, regard 
being had to the narrower scope of the domestic 
manufacturing requirements; but the exceptions to 
the prohibition were somewhat broader.*^ 
[i 443] B. Remedies for Unlawful ImportatioiL** 



Any and all articles prohibited importation by the 
copyright act which are brought into the United 
States from any foreign county (except in the 
mails) may be seized and forfeited by like pro- 
ceedings as those provided by law for the seizure 
and condemnation of property imported into the 
United States in violation of the customs revenue 
laws.** Such articles when forfeited are required to 
be destroyed in such manner as the secretary of the 
treasury or the court may direct,"* except in the 
case of i^uthorized editions which may be exported 
and returned to the country of export whenever it . 
is shown to the satisfaction of the secretary, of the * 
treasury, in a written application, that such impor- 
tation does not involve willful negligence or fraud.*^ 
The secretary of the treasury and the postmaster- 
general are empowered and required to make joint . 
rules and regulations to prevent importation of 
copjrrighted works in violation of the statute.** 
Substantially similar provisions for stopping unlaw- 
ful importations at the customhouse were contained 
in the fortner law.** The act of 1897 authorized an 
injunction against the issuing, publishing, or sell- 
ing of any article imported in violation of the copy- 
right laws at the suit of any person complaining of 
such violation.** This was repealed by the present 
law which contains no corresponding provision. 



Xm. OFFENSES AND PB0SE0UTI0N8 

[$ 444] A. Infringement— 1. United States Stat- | ntes. Any person who willfully and for profit in* 



48. Act March 4. 1900 <86 U. S. St. 
at L. 107S c 820 f 81 (a)). 

43. Act March 4. 1909 (85 U. S. St. 
at L. 1076 c 820 § $1 (b)). 

44b Act March 4, 190^ (36 U. S. St. 
at L. 1076 c 320 9 31 (c)). 

45. Act March 4, 1909 (85 U. S. St. 
at L. 1075 c 820 I 81 (d)). 

ra] Provisloiui of statut*^ — "First. 
When Imported, not more than one 
copy at one time, for individual use 
and not for sale; but such privilege 
of importation shall not extend to 
a fore) em reprint of a book by an 
American author copyrighted in the 
ITnited States; Second. When im- 
ported by the authority or for the 
use of the United States; Third. 
When imported, for use and not for 
aale, not more than one copy of such 
book in any one invoice, in good 
lalth, by or for - any society or 
institution incorporated for educa- 
tional, literary, philosophical, scien- 
tific, or religious purposes, or for the 
jncouragement of the fine arts, or 
lor any college, academy, school, or 
8enilng.ry of learning, or for any 
State, school, college, university, or 
free public library in the United 
States; Fourth. When sucK books 
form parts of libraries or collections 
purchased en bloc for the use of 
aocietios, institutions, or libraries 
Qesignated in the foregoing para- 
KJ^Ph, or form parts of the libraries 
or personal baggage belonging to 
persons or families arriving from 
foreign countries and are not in- 
tended for sale." Act March 4, 1909 
(35 U. S. St. at L. 1075 c 320 « 31 (d)). 
_^4e. Act March 4, 1909 (36 U. S. 
St at L. 1076 c 320 fi 31 (d)). 
-^47. G. & C. Merriam Co. v. United 
Dictionary Co., 140 Fed. 768 [rev on 
Jther grounds 146 Fed. 364, 76 CCA 
470 (aft 208 U. S. 260. 28 SCt 290, 52 
L. ed. 478)]. 

[a] Bzteiit aad vrnmon of ftatn- 
JJ»y OlMtiige».F— "Section 31 prohibits 
tne importation Into the United 
states of any piratical copies or of 
any copies whatever which have not 
Deen produced in accordance with 
y^e manufacturing provisions speci- 
J®« in this act, but that except as 
rwrds piratical copies the pro- 
JJibltlon shall not apply in certain 
cases, viz: (a) To works in raised 

CnarflAfAWa */\^ *\%A ^VAA j^# *\*A Kllnil 



This is a reenactment of existing 
law. (b) To foreign newspapers or 
magazines containing copyright mat- 
ter, upon certain conditions. This is 
a substantial reenactment of exist- 
ing law. (c) To the authorized 
edition of a book in a foreign lan- 
guage of which only a translation 
nas Deen copyrighted in this country. 
This, too, is the substantial reenact- 
ment of existing law. Subdivisions 
first and third of subsection (d) 
can -be considered together. Prior to 
the act of March 8. 1891, works by 
foreign authors could not be copy- 
righted in this country unless the 
authors resided here at the date of 
publication, and hence the right of 
importation into this country was 
without limitation or restriction so 
far as the copyright laws were con- 
cerned. Under the provisions of that 
act the right to take out a copyrlA'ht 
in this country was given to foreign 
authors. That act as originally 
drawn provided that no books except 
for colleges and institutions of learn- 
ing could be imported into this 
country without the consent of the 
copyright proprietor, and that even 
for such Institutions of learning only 
in limited numbers. A compromise 
was made, and the bill as enacted 
into law excepted from the pro- 
hibition of importation articles 
named in paragraphs 612 to 516, In- 
clusive, of the McKinley bill. All 
these articles, which include books 
for libraries, institutions of learning, 
etc., were and ever since have been 
on the free list in the tariff bills. In 
addition to these exceptions, the act 
of March 3, 1891, excepted from the 
prohibition of importation two copies 
of a book at any one time by any 
person, for use and not for sale, upon 
payment of the tariff duty. Another 
exception, found in that law but not 
made in this bill, was that of books, 
engravings, etc., printed and bound 
and manufactured more than twenty 
years before the date of importation. 
The American copyright proprietors 
and publishers insisted that this was 
an Illogical exception and that no 
books copyrighted in this country 
ought to be Imported without the 
consent of the copyright proprietor 
here. On the other hand, those in- 



tions of learning objected to any 
change in the existing law. which 
gave them rights of importation. 
The committee sought to find a fair 
middle ground between these con- 
flicting interests. The right of im- 
portation for individual use is con- 
fined by the provision in the bill to 
books by foreign authors, and the 
number which may be imported at 
any time is reduced from two to one; 
and the privilege heretofore accorded 
to libraries and institutions of learn- 
ing, etc., to import was changed so 
that they could import only one book 
in any one invoice, but no further 
restriction, such as is applied to im- 
portation for individual use; was 
placed upon the importations for 
libraries, etc. They are still per- 
mitted to import a book by a foreign 
author or a foreign reprint of a 
book by an American author. Your 
committee believe that this is a fair 
and equitable solution of this rather 
troublesome question. Subdivision 
second, which refers to importation 
of copyrighted books, etc., for the 
United States (]rovernment, is reen- 
actment of existing law and is, of 
course, without any restriction. Sub- 
division fourth changes in some re- 
spects the existing law. The law 
now provides that books or libraries 
or parts of libraries and other house- 
hold effects of persons or families 
from foreign countries, if actually 
used abroad by them not less than 
one year and not intended for any 
other person or persons nor for sale, 
are not prohibited importation and 
are on the free list In the tariff bill." 
Mr. Currier's report to House of 
Keprei^entatives, 60th Congress, 2d 
Session. Report No. 2222 p 17. 

48. Orlmlnal or penal proseontioA 
see infra § 446. 

49. Act March 4, 1909 (36 U. S. St. 
at L.. 1075 c 320 § 32). 

60. Act March 4, 1909 (35 U. S. 
St. at Li. 1076 c 320 § 32). 

51. Act March 4, 1909 (36 U. S. 
St. at L. 1076 c 320 § 32). 

62. Act March 4. 1909 (36 U 
St. at Li. 1075 c 820 S 33). 

63. TT. S. r«v St. $ 
amended by Act March 8. ^»i 
U. S. St. at L. 1106 c 566 i 4). 

64. Act March Z, 1897 (29 U. S. 
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fringes any copyright seeured by the statute, or 
who knowingly and willfully aids or abets sach 
infringement, is guilty of a misdemeanor,'^ and on 
conviction is punishable by imprisonment for not 
exceeding one year, or by a fine of not less than 
one hundred dollars nor more than one thousand 
dollars, or both, in the discretion of the court.^ 
The reproduction or rendition of a musical com- 
position by or on coin-operated machines is not 
deemed a public performance for profit unless a fee 
is charged for admission to the place *where such 
reproduction or rendition occurs. In case of iur 
* fringement of a musical copyright by the unauthor- 
ized .manufacture of devices for the mechanical 
reproduction of the music, no criminal action can 
be brought if the owner of the copyright has him- 
self used, or permitted others to use, the copy- 
righted work on the parts of musical instruments 
serving to reproduce mechanically the musical 
work. Under the prior law, the unauthorized 
public performance of a copyrighted dramatic or 
musical composition, if done willfully and for profit, 
was a misdemeanor, punishable by imprisonment 
for a term not exceeding one year, with no alterna- 
tive of a fine.^ 

[( 445] 2. Bngliflh Statutes. Under the act of 
1911, if any person knowingly makes for sale or 
hire any infringing copy of a work in which copy- 
right subsists,** or sells or lets for hire, or by way 
of trade exposes or offers for sale or hire any in- 
fringing copy of any such work,*^ or distributes 
infringing copies of any such work either for the 
purposes of trade or to such an extent as to affect 
prejudicially the owner of the copyright,** or by 
way of trade exhibits in public any infringing copy 
of any such work,** or imports for sale or hire into 
the United Kingdom any infringing copy of any 
such work,** he is guilty of an offense and liable on 
summary conviction to a fine not exceeding forty 
shillings for every copy dealt with in violation of 
the statute, but not exceeding fifty pounds in respect 
of the same transaction, or in the case of a second or 
subsequent offense either to such fine or to impris- 
onment with or without hard labor for a term not 
exceeding two months.** It is also provided that, 
if any person knowingly makes, or has in his pos- 
session any plate for the purpose of making, in- 
fringing copies of any work in which cop3rright 
subsists, or knowingly and for his private profit 
causes any such work to be performed in public, 
without the consent of the owner of the copyright. 



55. Act March 4. 1909 (35 U. S. 
St. at L. 1075 c 320 9 28). 

56. Act March 4. 1909 (36 St. at 
L. 1075 c 320 § 28). 

57. Act March 4. 1909 (35 St. at 
L. 1075 c 320 8 1 (e)); John Church 
CJo. V. Hllllard Hotel Co., 221 Fed. 
229, 186 CCA 639 [rev on other 
Srrounds 242 U. S. 591]. 

68. Act March 4. 1909 (36 St. at 
L. 1075 c 320 9 25 (e)). 

59. 29 St. at L. 481. amending 
Rev. St. S .4966. 

ea St. 1 & 2 Geo. V c 46 9 11 (D 



(a). 

61. 
(b). 



St 1 & 2 Geo. V c 46 S 11 (1) 
St. 1 & 2 Geo. V c 46 9 11 d) 



St. 1 & 2 Gtoo. V V 46 § 11 
(1) (d)^ 



(c). 



64. 
(e). 
65. 
66. 
67. 



St. 1 & 2 Geo. V c 46 9 11 (1) 

St. 1 & 2 Geo. y c 46 9 11 (1). 
St. 1 & 2 Geo. y c 46 9 11 (2). 
St. 1 & 2 Geo. y c. 46 9 13. 
St. 6 Edw. VII c 36 9 1 (1). 



1 See Ex p. Francis, [19031 1 K. B. 275: 
In re Francis, 88 L. T. Rep. N. S. 806 
(both decided under the Musical 
(Summary Proceedings) Copyright 
Act of 1902 [2 Edw VIZ c 15]). 
68. St. 6 Edw. yil c 36 9 1 d). 

70. Rex V. Willetts, 70 J. P. 127. 

71. Cr. Code.pt VII fi 508a (which 
provides: "Any person who, without 
the written consent of the owner of 
the copyright or of his legal repre- 
sentative, knowingly performs or 
causes to be performed in public and 
for private profit the whole or any 
part, constituting an infringement, 
of any dramatic or operatic work or 
musical composition in which copy- 
right subsists in Canada, shall be 
guilty of an offence, and shall be 
liable on summary conviction to a 
fine not exceeding two hundred and 
fifty dollars, or, in the case of a 
second or subsequent offence, either 
to such fine or to imprisonment for 
a term not exceeding two months, or 
to both"). 

7a. Cr. Code pt VII fi 608b (which 



he shall be guilty of ^n offense and liable on sum- 
mary conviction to a fine not exceeding fifty pounds, 
or in the case of a second or subsequent offense either 
to such fine or to imprisonment with or without 
hard labor for a term not exceeding two months.^ 
These provisions with respect to summary remedies 
extend only to the United Kingdom."^ Under the 
Musical Copyright Act of 1906, which was con- 
tinued in force^ every person who prints, repro- 
ducesy sells, exposes, offers, or has in his possession 
for sale, any pirated copy of any musical work, or 
has in his possession any plates for the purpose of 
printing, or reproducing pirated copies of any musi- 
cal work, is guilty of an offense punishable on sum- 
mary conviction by a fine not exceeding five pounds, 
and on a second or subsequent conviction to impris- 
onment with or without hard labor for a term not 
exceeding two months or to a fine not exceeding 
ten pounds.^ First offenders, under this provision, 
who prove that the musical work in question had 
printed on the title page a name and address pur- 
porting to be that of the printer or publisher are not 
liable to any penalty, unless it is proved that the 
copies were to their knowledge pirated copies.** 
Under former statutes a combination to infringe 
was indictable as a conspiracy .^^ 

[( 446] 3. Canadian Statutes. An infringing 
performance in public for private profit of a dra- 
matic, operatic, or musical work is made a criminal 
offense.^^ Changes in^ or suppression of, the title 
of the work or the author's name, or changes in 
the work itself, for the purpose of such perform- 
ance is likewise made an offense where done without 
written consent of the author or hig representative." 

[$ 447] B. Failure to Deposit Oopiea. For fail- 
ure to deposit copies of the copyrighted work within 
the speci^ed time after notice from the register of 
copyrights,^* the copyright proprietor is liable to a 
fine of one hundred dollars, and to pay to the 
library of congress twice the amount of the retail 
price of the best edition of the work.'* The former 
law provided a penalty of twenty-five dollars for 
failure to make the required deposits.*^^ 

[$ 448] 0. False AfSldavit of American Hanofae- 
tore. Any person who, for the purpose of obtain- 
ing registration of a claim to copyright, knowingly 
makes a false affidavit as to compliance with the 
domestic manufacturing requirements of the statute 
is guilty of a misdemeanor, and punishable by a 
fine of not more than one thousand dollars.''^ 

449] D. False Notice of Oopyriglit— 1. Under 

provides: "Any person who makes or 
causes to be made any changre in or 
suppression of the title, or the name 
of the author, of any dramatic or 
operatic work or musical composi- 
tion in which copyright subsists in 
Canada, or who makes or causes to 
be made any changes In such wort 
or composition Itself without the 
written consent of the author or of 
his legal representative, in order that 
the same may be performed in whole 
or in part in public for private profit, 
shall be guilty of an offence, ana 
shall be liable on summary convic- 
tion to a fine not exceeding five hun- 
dred dollars, or, in the case of a sec- 
ond or subseouent offence, either to 
such fine or to Imprisonment for a 
term not exceeding four months, or 
to both"). 

73. See supra S 176. ,.. « « 

74. Act March 4, 1909 (86 U. S. 
St. at L. 1075 c 320 9 IS). 

75. U. S. Rev. St. 9 4960. ^ „ 
7a Act March 4, 1909 (36 U. S. 

St. at L. 1076 c 820 9 17). 



For later oasMi. d^valomnaBts and oluuurMi in the law see cumulative Annotations, same title, page and note number. 
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Freoent Law. Any person who, with frandnlent 
intent, inserts or impresses the statutory notiee of 
eopyrightf or words of the same purport, in or on 
any uneopyrighted article is gruilty of a misde- 
meanor, punidiable by a fine of not less than one 
hundred dollars, and not more than one thousand 
dolIarsJ^ Any person who knowingly issues or sells 
any article bearing a notice of United States copy- 
ri^t, which has not been copyrighted in this 
country,'® or who knowingly imports any article 
bearing such notice, or words of the same purport. 
which has not been copyrighted in this country,^ 
is liable to a fine of one hundred dollars. The im- 
portation into the United States of any article 
bearing a false notice of copyright when there is 
no existing copyright thereon in the United States 
is prohibited.^ 

[$ 450] 2. Under Foimer Law. The former law 
preseribed a penalty of one hundred dollars for the 
nae of a false copyright notice, recoverable one half 
for the person who should sue for such penalty, and 
one half to the use of the United States.®^ This 
provision is as old in the copyright law as the 
recjiiirement of notice on the copyrighted work, both 
having been brought into the law by the act of 
1802." The substituted provisions of the present 
law are closely analogous.^ Like other penal stat- 
utes,^ this provision was strictly construed.** The 
provision as it read in its earlier form was con- 
straed as imposing the penalty only in the case of I 
using the notice on copyrightable articles.*® But 



this was changed by amendment so that it became 
immaterial whether the article on which the notiee 
was wrongfully placed was or was not properly a 
subject of copyright.*' It was held that a false 
notice must contain all the essentials of a valid 
notiee of copyright,** in order to subject one using 
it to the statutory penalty.** ^But it was held to be 
immaterial that the notice was defective in that it 
was inscribed at a place different from that which 
the statute directs.** Where on different days, 
under different circumstances, defendant printed 
separate copies, each transaction thus separate con- 
stituted a separate offense,*^ yet when the printing 
of many copies was a single continuous act, only 
one offense was committed thereby ;*^ and therefore, 
a petition alleging the publication of a number of 
copies bearing the false notice stated but one cause 
of action.** In its earlier form the statute penal- 
ized only the person who inserted, or caused to be 
inserted, the false notice,*^ and as the statute had 
no extraterritorial operation,*" no penalty was in- 
curred where the false notice was impressed or 
inserted abroad, after which the work was imported 
and sold in this country.** This defect in the law 
was cured by amendment extending the penalty to 
one who knowingly issued, or sold, or imported any 
article bearing. a false notice of copyright.*^ It 
was not a violation of the statute to impress on a 
cut or print of a copyrighted picture a notice of 
copyright, although such cut or print was not sepa- 
rately copyrighted.** 



77. Act March 4. 1909 (3 U. S. St. 
at L. 1076 c 320 9 29). 

7a Act March 4. 1909 (86 U. S. 
St. at L. 1076 c 820 I 29). 

former law on tills siAJaot see 
infra 9 460. 

79. Act March 4, 1909 (36 U. 8. 
St. at L. 1076 c 320 9 29). 

8a Act March 4. 1909 (36 U. S. 
St. at L. 1076 c 320 9 80). See aupra 
9 440. 

81. U. S. Rev. St. 9 4963, as 
amended by Act March 3, 1891 (26 
St. at L. 1109), and by Act March 3, 
1897 (29 St. at L. 694); Rigney v. 
Dutton. 77 Fed. 176; G. & C. Merriam 
Co. V. United Dictionary Co., 146 Fed, 
354, 78 CCA 470 frev 140 Fed. 768. 
and aff 208 U. S. 260, 28 SCt 290. 62 
L. ed. 478]; McLoushlln v. Raphael 
Tuck, etc., Co., 116 Fed. 86, 63 CCA 
608 raff 191 U. S. 267, 24 SCt 105. 48 
U ed. 178]. 

[a] Svl« amlied^d) "The title 
and the first 8 and last 84 pases of 
the English edition were different 
from the domestic edition. This 
being true, is it not evident that to 
have inserted such notice would have 
been a violation of section 4963, Rev. 
St. [U. S. Comp. St. 1901. p. 3412]. 
subjectins: the offender to a penalty 
of $1007 It is not to be imagrined the 
law demanded a violation, of itself." 
G. & C. Merriam Co. v. United Dic- 
tk>nary Co.. 146 Fed. 364. 369. 76 CCA 
470 [rev 140 Fed. 768. and aff 208 U. 
S. 260. 28 SCt 290. 62 L.. ed. 478]. (2) 
The insertion of a print or cut as an 
advertisement in a trade paper cir- 
culating among all who choose to pay 
for it Is a publication within Rev. St. 
99 4962, 4963. Rigney v. Button. 77 
Fed. 176. 



Act April 29. 1802 (2 U. S. St. 
at L. 171 c 36 9 4); Act Febr. 3. 1831 
(4 U. S. St. at L. 436 c 16 9 H); Act 
July 8, 1870 (16 U. S. St. at L. 198 c 
230 9 98); U. S. Rev. St. (1873) 9 
4968; Act March 8. 1891 (26 U. S. 
St. at Li. 1106 c 565 9 6); Act March 
3. 1897 (29 U. S. St. at L.. 694). 

83. See supra 9 449. 

8^ OoBstmotloii of penal vttttuta* 
see Statutes [36 Cyc 1180]. 

65. Hoertel v. Raphael Tuck Sons 
' Co.. 94 Fed. 844: Ross v. Raphael 



405; Ferrett v. Atwill, 8 F. Cas. No. 
4,747, 1 Blatchf. 151. 

86w Taft V. Stephens Lith., etc., 
Co., 38 Fed. 28; Rosenbach v. Drey- 
fuss, 2 Fed. 217. 

[a] Subjeot of oopsrsight within 
nua^-— A cut or print may be a proper 
subject of copyright, although the 
person by whom it Is prepared is not 
entitled to copyright it. Rlgney v. 
Dutton. 77 Fed. 176. 

87. Act March 8, 1897 (29 U. 
S. St. at L. 694); McLoughlin v. 
Raphael Tuck. etc.. Co., 191 U. S. 267. 
24 SCt 105. 48 L. ed. 178 [aff 116 Fed. 
86. 53 CCA 508]. 

88. Sofllciono J of notlo« of oopy- 
riglLt see supra 99 214-217. 

89. Hoertel v. Raphael Tuck Sons 
Co., 94 Fed. 844. 

[a1 ITotioa omitting date of copy- 
rigbtd — ^The penalty was not incurred 
by using a notice which was defect- 
ive in that it did not contain any 
date of alleged copyright. Hoertel 
V. Raphael Tuck Sons Co.. 94 Fed. 
844. 

90. Rlgney v. Raphael Tuck, etc., 
Co.. 77 Fed. 173 (where It was held 
that the notice need not be inserted 
on one of the pages named in Rev. 
St. 9 4962). 

91. Taft V. Stephens Lith.. etc.. Co.. 
38 Fed. 28. 

98. Taft V. Stephens Lith.. etc.. 
O.. 38 Fed. 28. 

93. Taft V. Stephens Lith., etc.. 
Co., 88 Fed. 28. 

94. Ross V. Raphael Tuck, etc, 
Co.. 91 Fed. 128. 33 CCA 405. 

[a] Personkl insertion, nnneoes. 
sarxd — The penalty is incurred by one 
who causes the publication in a trade 
paper of an uncopyrighted print or 
cut, with a notice of copyright at- 
tached, although he does not himself 
Insert or impress such notice. Rlg- 
ney V. Dutton. 77 Fed. 176. 

95. See supra 9 89; 

98. United Dictionary Co. v. G. & 
C. Merriam Co.. 208 U. S. 260. 28 SCt 
290, 62 L. ed. 478; McLoughlin v. 
Raphael Tuck. etc.. Co.. 191 U. S. 267, 
24 SCt 105. 48 L. ed. 178 [aff 115 Fed. 
85. 53 CCA 608]; Ross v. Raphael 
Tuck, etc., Co., 91 Fed. 128, 33 CCA 
405. 

97. Act March 3. 1897 (29 U. S. St. 



Tuck, etc., Co.. 191 U. S. 267. 24 SCt 
105, 48 L. ed. 178 [aff 115 Fed. 86, 68 
CCA 608]- Ross v. Raphael Tuck, etc.. 
Co.. 91 Fed. 128. 33 CCA 405. See 
McLoughlin v. Tuck, 99 Fed. 662 
(holding that, as the amendment by 
its terms had no application to acta 
done before its passage, the court 
had no jurisdiction to enjoin im- 
proper use of the notice on prior im- 
portations, and no jurisdiction to re- 
quire a witness to answer questions 
in regard to such prior acts). 

"The state of the law prior to 1897, 
pertinent to this case, was therefore 
this: A penalty was imposed of |100 
for untruthfully impressing upon an 
article which was subject to be copy- 
righted in the United States, the fact 
that the same had been copyrighted, 
but there was no provision or pen- 
alty concerning the importation irom 
a foreign country of an article 
which was untruthfully stamped in 
such country as having been copy- 
righted in the United States, and 
no express provision or penalty 
concerning the sale of an article 
in the United States which was 
untruthfully stampefd as copyrighted. 
The amendment of 1897 caused the 
previous provision as to untruthfully 
stamping a notice of copyright to 
applyi although the article was not 
subject to copyright under the law 
of the United States, and prohibited 
the Importation of an article un- 
truthfully stamped from a foreign 
country, and also prohibited the 
sale of an article In the United 
States which was falsely stamped, 
the penalty previously provided being 
made applicable to the added pro- 
hibitions.^' McLoughlin v. Raphael 
Tuck. etc.. Co.. 191 U. S. 267. 268. 24 
SCt 105. 48 L. ed. 178 [aff 115 Fed. 
85, 53 CXJA 508]. 

98. Rlgney v. Dutton, 77 Fed. 176. 

[a] Defenses^— It is no defense to 
an action under Rev. St. 9 4963. for 
the penalty for attaching a notice of 
copyrigKt to an uncopyrighted cut or 
print, that such cut or print was a 
crude representation of an original 
picture prepared by the agents of the 
owner of the proprietary rights 
^herein, and by them inserted in a 
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Procedure. The penalty imposed by the statnte 
could not be recovered in the name of more than 
one person.^ The summons was required to be in- 
dorsed with a reference to the statute;^ but serving 
a declaration referring to the statute at the same 
time process was served on defendant was suffi- 
cient/ The petition or complaint was required to 
allege all the facts necessary to show that defend- 
ant was liable under the statute, if the petition or 
complaint was true, not merely that he might be 
liable." 



[4 451] 3. Under Oanadiau Statute. The copy- 
right act of Canada provides a p^ialty for the use 
of a false notice of copyright.^ 

[^ 452] £. Fraudulent Bemoral or Alteration of 
Notice of Copyright. Any person who, with fraudu- 
lent intent, removes or alters the copyright notice 
on any article duly copjndghted is guilty of a mis- 
demeanor, and punishable by a fine of not less than 
one hundred dollars, and not more than one thou- 
sand dollars.'^ 



XIV. INTERNATIONAL OOPYEIGHT 



[( 453] A. Generally. As a general proposition, 
the courts of one country do not protect a foreign 
copyright,® because it has no extraterritorial 
operation.^ International copyright protection can 
be obtained in only two ways: (1) By securing 
separate and independent copyrights in each of the 
countries where protection is sought, in accordance 
with the laws of each such country; and (2) by 
virtue of international conventions or treaties pro- 
viding for mutual recognition and protection of the 
literary and intellectual property of the citizens of 
the countries which are paiiiies to such treaties or 
conventions. To citizens of the United States seek- 
ing copyright protection in other'' countries, some- 
times the first method is available, and sometimes 
the second, and sometimes neither.^ The ideal form 
of international copyright protection is an arrange- 
ment by treaty or convention whereby the proprie- 
tor of a copyright in any country, party to the con- 
vention, enjoys without further formalities copy- 



right in all the other countries to the full extent 
provided by their resx>ective laws. Such form of 
international protection is provided by the conven- 
tions .of Berne of 1886, and of Berlin of 1908, to 
which most of the important European countries 
are parties,® and by the convention of Buenos Aires 
to which the United States and various South and 
Central American eountries are parties.^^ The van-, 
ous international conventions show a gradual ap- 
proach to an agreement on a universal code of 
copyright law, and represent the result of the best 
thought and opinion on that much debated subject. 
[4 454] B. Inteniatioiial Belationa of United 
States. The United States is not a party to either 
the Convention of Berne or that of Berlin; but as 
elsewhere shown a system of reciprocal copyright 
relations has been established by which citizens of 
the United States are entitled to obtain copyri|^t 
in various foreign eoimtries.^^ A list of such conn- 



i' 



origrinal pictures. Rigney v. Dutton, 
77 Fed. 176. 

99. Perrett v. AtwUl, 8 P. Cas. No. 
4,747, 1 Blatchf. 151. 

1. Brown v. Church, 6 Ped. 41; 
Brown v. Pond, 5 Ped. 81. 

S. Brown v. Pond, 6 Ped. 81. 

8. Rignev v. Raphael Tuck, etc., 
Co.. 77 Fed. 173; Taft v. Stephens 
Lith., etc., Co., 38 Fed. 28; Rosenbach 
V. Drey fuss, 2 Ped. 217. 

[a] A oomplaint founded on Rev. 
St. 9 4963, to recover a penalty for 
inseftlng^ a notice of copyright in 
an uncopyrighted book, which states 
that on a certain date "the defend- 
ant, at the city of New York, in the 
state of New York, did publish and 
Issue a certain book entitled . . . 
givine- title], and in and upon said 
ook aid knowingly insert and im- 
press a false and untruthful notice 
that the same was copyrighted, 
which notice was in the following 
words, 'Copyright, 1896, by Raphael 
Tuck & Sons, Ltd.,'" is not de- 
murrable because it fails to deny 
that the book is ma4e up of copy- 
righted matter; nor on the ground 
that it fails to state the locality 
where the fictitious notice was in- 
serted; nor because it does not allege 
that the false notice was inserted on 
the title-page or the page imme- 
diately following. But a statement 
that the book was not copyrighted by 
defendant is not equivalent to a 
statement that defendant had not ob- 
tained a copyright thereon, and is 
demurrable. RIgney v. Raphael Tuck, 
etc., Co., 77 Fed. 173, 174. 

4. Rev. St. (1886) c 62; Lancefleld 
T. Anglo-Canadian Music Pub. Assoc, 
26 Ont. 457. 

ra] Applleatioii of vtotated — "Two 
points of law were made ag^nst his 
title: First, that section 17 of the 
Copyright Act has been violated by 
the plaintlfF. I am against this ob- 
jection as fatal. It may be a matter 
of penalty, but I do not think it 
would be even that considering what 
was done. The plaintiff appears to 
have had printed the book which he 



was going to copyright, with notice 
thereon of copyright having been 
secured, before he had actually taken 
the requisite steps to obtain a copy- 
right. This, however, was merely in 
anticipation of applying for and ob- 
taining it. It saved expense, it was 
sanctioned by the practice of the 
office at Ottawa, and there was no 
publication of the book till after his 
statutory title was complete." Gem- 
mill V. Garland, 12 Ont. 139, 141 [app 
dism 14 Can. S. C. 321]. 

& Act March 4, 1909 (35 U. S. St. 
at Lr. 1075 c 320 § 29). 

6^ Guichard v. Mori. 9 L. J. Ch. 
O. S. 227; Page v. Townsend, 5 Sim. 
395, 9 BngCh 396, 68 Reprint 885; De 
Londre v. Shaw, 2 Sim. 237, 2 EngCh 
237, 67 Reprint 777. 

7. See supra § 89. 

[a] "Tlio aotnftl law of natloiifl 
knows no exclusive right of an au- 
thor to the proceeds of his work, ex- 
cept that which is enforced by the 
municipal law of his own country, 
which can operate nowhere but in its 
own jurisdiction. As soon as -a copy 
of a book is landed in any foreign 
country, all complaint of its republi- 
cation is, in the absence of a treaty, 
fruitless, because no means of re- 
dress exist, except under the law of 
the author's own country. It be- 
comes public property, not because 
the Justice of the case is changed, 
by the passage across a sea or a 
boundary, but because there are no 
means of enforcing the private right. 
The law of nations, being in great 
part a body of customary rules, de- 
pends upon the practice of nations; 
and what has not been practised, can- 
not be affirmed to be part of that 
law. But the real equity of the case, 
founded in the principles which gov- 
ern other rights, requires that the 
author's interest in his book should 
be respected throughout the globe, as 
much as the interest of a merchant 
in a bale of goods. The natural jus- 
tice of the case, therefore, has be- 
tween some nations led to treaty 
stipulations, by which alone the 



casus omissus of the public law can 
be supplied* and the example of those 
nations, which have thus suppliod 
the omission, shows what consistency 
with the principles of Justice re- 
quires." Curtis Copyright p 22. 

& See infra %l 454. 456. 

ral Tlie aificnltlos and daagtn 
attending the first method, that of 
obtaining independent copyrights in 
the several countries, are manifest 
Some of such countries may limit the 
benefit of their copyright laws to 
their own citizens or residents, and 
in such cases no protection can be 
there secured by nonresident Ameri- 
can citizens. Even if such countries 
grant copyrights to citizens of other 
countries, the copyrights must be ob- 
tained by compliance with the un- 
familiar formalities and conditions 
prescribed by the forelgm'laws, which 
Involve dlfflculty, delay, and expense. 
The greatest danger, however, is that 
a premature publication in a foreign 
country may defeat the United States 
copyright. See supra \ 107. 

9. See infra {465. 

10. See infra g 466. 

11. See supra §g 158, 161, 162. 
"So far as appears, the copyright 

granted by the English government 
was in strict conformity to the laws 
of that nation. Indeed, if at all. it 
had to be as prescribed by the law 
of England, for Congress had no 
authority to define the conditions 
upon which a copyright might be 
granted by a foreign nation. The 
Congress by their legislation did not 
assume such authority, but merely 
as an act of amity provided that 
when a foreign state or nation per- 
mits to citizens of the United SUtes 
the benefit of copyright on substan- 
tially the same basis as to its own 
citizens, then a citizen or subject oi 
such foreign state or nation shouio 
have the privileges relative to copy- 
right as conferred by law upon citi- 
zens of this country. t ^fT 
gress did not assume to give to citi- 
zens of this country the right to a 
foreign copyright, but doubtless aia 
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tries is given below.^ 'By taking advantage of this 
situation and obtaining a copyright under the laws 
of a foreign country which is a party to the Con* 
vention of Berne or that of Berlin a citizen of the 
United States may obtain for his work protection 
in all the countries of the Copyright Union estab- 
lished by such conventions.^^ The simplest method 
is to obtain, in addition to. the United States copy- 
right,- a British copyright." The latter will confer 
widespread protection in the British Empire itself " 
and aiso in all countries which are members of the 
International Union." 

Britidi copyright. Under former laws citizens of 
the United States were entitled to British copy- 
right^^ on making first or contemporaneous publica- 
tion in England.^' Under the present law, an 
American citizen can obtain British copyright for 
a published work only by making first or simultane- 
ous publication^® within some part of the British 
dominions to which the act of 1911 extends.^ By 
order in council the British act of 1911 was ex- 
tended to citizens and residents of the United States 
in like manner as if the authors had been British 
subjects, or residents within the parts of the British 
dominions to which said act extends, on the terms 
and conditions specified in the order.^ This order 
does not extend the act to works first published in 
the United States, and it is for this reason that it 

all they could do, encouraged foreign 
nations, who alone could grant the 
benefits, to do so, and in legal effect 
authorized citizens of this country 
to seek copyright benefits in foreign 
countries upon the conditions pro- 
vided for them." G. C. Merriam Co. 
V. United Dictionary Co., 146 Fed. 
354. 358, 76 CCA 470 [rev 140 Fed. 
768, and aff 208 U. S. 2^0, 28 SCt 290, 
62 L. ed. 478]. 

12. Austria, Belgium, Chile, Costa 
Rica, Cuba, Denmarlc, France. Ger- 
many, Great Britain and British pos- 
sessions, Hungary, Italy, Luxem- 
burg, Mexico, Netherlands and pos- 
sessions. New Zealand. Norway, Por- 
tugal, Spain, Sweden, Switzerland. 
This list speaks as of August, 1917, 
and is limited to proclamations under 
the present law. 

13. See infra g 455. 

14h Statutory r«qiilrenMiit8 to ob- 
tain. British ooi^yright see supra 
\ 220 et seq. See also infra this sec- 
tion text and notes 18-25. 



still remains neeessary to make first or simultaneous 
publication in England, or some other part of the 
British dominions to whieh the act extends, in order 
for an American citizen to obtain a British copy- 
right.*^ The sole effect of this order is to entitle 
the unpublished works of American citizens and 
residents to the protection of the British statute, 
and apparently only such unpublished works will 
be protected as have been copyrighted as such under 
the United States statute, because the statutory 
protection is subject to the accomplishment of the 
conditions and formalities prescribed by the law of 
the United States,^ and all common-law rights in 
unpublished works are abolished by the British 
statute.** 

Pan-Americaa copyright. By the Conventions of 
Mexico and Buenos Aires, to both of which the 
United States is a party, a true international copy- 
right is established as between the United States 
and several South and Central American countries.** 

Japan and China. A convention exists between 
the United States and Japan providing for recip- 
rocal copyright protection from the date of the 
exchange of ratifications. May 10, 1906, and appli- 
cable to works published after that date.*^ Two 
other treaties have been made with Japan which 
deal with the protection of copyrights in China** 
and Korea.** The commercial treaty between the 



10. See supra S 77 et seq. 
18. See Infra fi 455. 

17. See supra $161. 

18. See supra § 224. 

[al Under the former Intema- 
tlMUU. oop^ffht acts, investitive pub- 
lication might be made in any of the 
British possessions. See supra % 224. 

19. SliniiXtaneona pnbUcatlon see 
supra § 221. 

80. See supra 9 221. 

Bztant of operation of Brltlih 
statutes see supra | 77 et seq. 

ai. Order in Council of Pebr. 3, 
1915. Statutory Rules and Orders 
(1915) No. 130. 

[a] Vlie terms and conditions 
specified in this order are (i) that 
the term of British copyright shaH 
not exceed that conferred by the law 
of the United States; (ii) that the 
British copyright shall depend on the 
performance of the conditions and 
formalities prescribed by the law of 
the United States; (lii) that in the 
application of { 24 of the Copyright 
Act, 1911, the date of the commence- 
ment of the Order» i. e., Jan. 1, 1916. 
shall be substituted for the 2$th of 
July, 1910, in subs. 1 (b). It is fur- 
ther provided that the Order shall 
apply to all of the British dominions, 
colonies, and possessions, except the 
Dominion of Canada, the Common- 
wealth of Australia, the Dominion of 
New Zealand, the Union of South 
Africa, and Newfoundland. Order in 



Council of Febr. 8, 1915, Statutory 
Rules and Orders (1915) No. 130. 

See supra | 221. 

See supra IS 181-186. 

See supra note 21 [a]. 

See supra § 4. 

See infra § 456. 

Proclamation by the 



84. 
86. 
86. 
87. 



St. 



Presi- 



dent. May 17, 1906 (84 St. at L. 2890). 

[al The oolLTeiitioa with Japan 
provides: 

"Article I. The subjects or citizens 
of each of the two High Contracting 
Parties shall enjoy in the dominions 
of the other, the protection of copy- 
right for their works of literature 
and art as well as photographs, 
against illegal reproduction, on the 
same basis on which protection Is 
granted to the subjects or citizens 
of the other, subject however to the 
provisions of Article II of the pres- 
ent Convention. 

"Article II. The subjects or citi- 
zens of each of the two High Con- 
tracting Parties may without author- 
ization translate books, pamphlets or 
any other writings, dramatic works, 
and musical compositions, published 
in the dominions of the other by the 
subjects or citizens of the latter, and 
print and publish such translations. 

"Article III. The present Conven- 
tion shall be ratified, and the ratifi- 
cations thereof shall be exchanged 
at Tokio as soon as possible. It shall 
come into operation from the date 
of the exchange of ratifications, and 
shall be applicable to such works 
only as shall be published after it 
shall have come into operation. 
Either of the Contracting Parties 
shall have the right at any time, to 
give notice to the other of its inten- 
tion to terminate the present Con- 
vention, and at the expiration of 
three months after such notice is 
given this Convention shall wholly 
cease and determine." 

[b] Tlie copTTiglit laws of Japan 
may be obtained from the register of 
copyrights at Washington, being 

Srinted in English as Copyright Office 
tul. No. 11. 

aa Proclamation by the President, 
Aug. 11, 1908 (35 St. at L. 2044). 

[a] Tba treaty with Japan regard- 
iair oomrrigiLt in Oliina provides: 

"Article II. The citizens or sub- 
jects of each of the two High Con- 
tracting Parties shall enjoy in China 
the protection of oopyright for their 
works of literature and art as well 



t as photographs to the same extent as 
they are protected In the dominions 
and possessions of the other party. 

"Article III. In case of infringe- 
ment in (?hina by a citizen or subject 
of one of the two High Contracting 
Parties of any invention, design, 
trade-mark or copyright entitled to 
protection in virtue of this conven- 
tion the aggrieved party shall have 
in the competent territorial or con- 
sular courts of such Contracting 
Party the same Tights and remedies 
as citizens or subjects of such Con- 
tracting Party. 

"Article V. Citizens of possessions 
belonging to the United States and 
subjects of Korea shall have in China 
the same treatment under the present 
convention as citizens of the United 
States and subjects of Japan respec- 
tively. 

"Article VI. It is mutually agreed 
between the High Contracting Par- 
ties that the present convention shall 
be enforced so far as applicable in 
any other country in which either 
Oontracting Party may exercise 
extraterritorial jurisdiction. All 
rights growing out of the present 
convention shall be recognized in the 
insular and other possessions and 
leased territories of the High Con- 
tracting Parties and all legal reme- 
dies provided for the protection of 
such rights shall be duly enforced by 
the competent courts. 

"Article VIII. Unauthorized repro- 
ductions by the citizens or subjects 
of one High Contracting Party prior 
to the operation of this convention 
of the works of literature and art as 
well as photographs of the citizens 
or subjects of the other Contracting 
Party published after the 10th day 
of May, 1906, and entitled to protec- 
tion in virtue of this convention shall 
be withdrawn from sale or circula- 
tion in China within one year from 
the date of the enforcement of this 
convention." 

Other parts of the treaty deal 
with patents, trade-marks, and de- 
signs. This treaty became operative 
on Aug. 16, 1908. Proclamation by 
the President. Aug. 11, 1908 (35 St 
at L. 2044). 

88. Proclamation by the President, 
Aug. 11, 1908 (35 St. at L. 2041). 

[a] Tha treaty with Japaa re- 
gardlBflr oopyright in Korea provides: 

"Article I. The Japanese Govern-, 
ment shall cause to bs enforced in 
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United States and China of October 8. 1903, con- 
tains an article relating to copyright. 

Qermaiiy. A convention exists between the United 
States and Germany providing for reciprocal copy- 
right privileges in the respective countries.*^ 

Hungary. A convention exists providing for re- 
ciprocal copyright protection between the United 
States and Hungary, which went into force Octo- 
ber 16, 1912.'^^ 



Korea simultaneously wltli the op- 
eration of this convention, laws and 
regulations relative to inventions, de- 
sigrns, trade-marks and copyrights 
similar to those which now exist In 
Japan. These laws and regulations 
are to be applioablie to American citi- 
zens in Korea equally as to Japanese 
and Korean subjects. In case the ex- 
isting laws and regulations of Japan 
referred to in the preceding para- 
graph shall hereafter be modifled, 
those laws and regulations enforced 
in Korea shall also be modified ac- 
cording to the principle of such new 
legislation. 

"Article II. The Government of the 
United States of America engages 
that in case of the infringement by 
American citizens of inventions, de- 
signs, trade-marks or copyrights en- 
titled to protection in Korea, such 
citizens snail in these respects be 
under the exclusive jurisdiction of 
the Japanese courts in Korea, the 
extraterritorial luriediction of the 
United States being waived in these 
particulars. 

"Article III. Citizens of posses- 
sions belonging to the UnitM States 
shall have in respect to the applica- 
tion of the present convention the 
same treatment as citizens of the 
United States. 

"Article IV. Korean subjects shall 
enjoy in the United States the same 
protection as native citizens in re- 
gard to inventions, designs, trade- 
marks and copyrights upon the ful- 
fillment of the formalities prescribed 
by the laws and regulations of the 
United States. 

"Article V. Inventions, designs, 
trade-marks and copyrights duly pat- 
ented or registered in Japan by citi- 
zens of the United States prior to the 
enforcement of the laws and regula- 
tions mentioned in Article I hereof 
shall without further procedure be 
entitled under the present convention 
to the same protection In Korea as 
la or may hereafter be there accorded 
to the same industrial and literary 

I properties similarly patented or reg- 
stered by Japanese or Korean sub- 
jects. Inventions, designs, trade- 
marks and copyrights duly patented 
or registered in the Unitea States by- 
citizens or subjects of either High 
Contracting Party or by Korean sub- 
jects prior to the operation of the 
present convention shall similarly be 
entitled to patent or registration in 
Korea without the payment of any 
fees, provided that said Inventions, 
designs, trade-marks and copyrights 
are of such a character as to permit 
of their patent or registration under 
the laws and regulations above-men- 
tioned and provided further that such 
patent or registration is effected 
within a period of one year after this 
convention comes into force." 

30. Treaty of Oct 8, 1903 (38 St. 
at L. 2213 art 11). 

[a] Trsatsr wltb China.— "Article 
XI. — Copyright. Whereas the Gov- 
ernment of the United States under- 
takes to give the benefits of its copy- 
right laws to the citizens of any for- 
eign State which gives to the citizens 
of the United States the benefits of 
copyright on an equal basis with its 
own citizens: — ^Therefore the Govern- 
ment of China, in order to secure 
such benefits in the United States for 
its subjects, now agrees to give full 
protection, in the same way and man- 
ner and subjeot to the same condi- 



tions upon which it agrees to protect 
trade-marks, to all citizens of the 
United States who are authors, de- 
signers or proprietors of any book, 
map, print or engraving especially 
prepared for the use and education 
of the Chinese people, or translation 
into Chinese of any book, in the ex- 
clusive right to print and sell such 
book, map, print, engraving or trans- 
lation in the Empire of China during 
ten years from the date of registra- 
tion. With the exception of the 
books, maps, etc., specified above, 
which may not be reprinted in the 
same form, no work shall be entitled 
to copyright privileges under this 
article. It is understood that Chinese 
subjects shall be at liberty to make, 
print and sell original translations 
into Chinese of anv works written or 
of maps compiled by a citizen of the 
United States. This article shall not 
be held to protect against due process 
of law any citizen of the United 
States or Chinese subject who may 
be author, proprietor or seller of any 
publication calculated to injure the 
well-being of China." 

31. Proclamation by the President, 
April 15, 1892 (27 St. at L. 1021). 

[a] The ooaTe&tftoiL wltli CNv- 
rnany provides: 

"Article I. Citizens of the United 
States of America shall enjoy. In the 
German Empire, the protection of 
copyright as regards works of liter- 
ature and art, as well as photographs, 
against illegal reproduction, on the 
same basis on which such protection 
is granted to subjects of the Ehnpire. 

"Article II. The United States 
Government engages, in return, that 
the President of the United States 
shall, in pursuance of section 13 of 
the Act of Congress of March 3, 1891, 
issue the proclamation therein pro- 
vided for in regard to the extension 
of the provisions of that Act to Ger- 
man subjects, as soon as the Secre- 
tary of State shall have been 
ofilclally notified that the present 
agreement has received the necessary 
legislative sanction in the German 
Empire. 

"Article III. This agreement shall 
be ratified, and the ratifications shall 
be exchanged at Washington as soon 
as possible. The agreement shall go 
into operation at the expiration of 
three weeks from the date of the ex- 
change of its ratifications, and shall 
be applicable only to works not pub- 
lished at the time when it shall have 
gone into operation. It shall remain 
in force until the expiration of three 
months from the day on which notice 
of a desire for the cessation of its 
effects shall have been given by one 
of the contracting parties." 

32. 87 St. at L. 1681. 

[a] OoBveatloii wltli Xiinffanr^^ 
'^Article 1. Authors who are citizens 
or subjects of one of the two coun- 
tries or their assigns shall enjoy in 
the other country, for their literary, 
artistic, dramatic, musical, and pho- 
tographic works (whether unpub- 
lished or published In one of the two 
countries) the same rights which the 
respective laws do now or may here- 
after grant to natives. The above 
provision includes the copyright con- 
trol of mechanical musical reproduc- 
tions. 

"Article 2. The enjoyment and the 
exercise of the rights secured by the 
present Convention are subject to the 
performance of the conditions and 



[\ 455] 0. QoiL¥eEtioii8-*l. Of Bene, Paris» and 
The Berne Convention created an Interna- 
tional C(myright Union between the contraeting 
countries, for the protection of the rights of 
authors over their literary and artistic works."* 
This convention was modified by an Additional Act 
and an Interpretative Declaration signed at IParis 
in 1896.^° These conventions have now been re- 
placed by the Convention of Berlin,** except, as to 

formalities prescribed by the laws 
and regulations of the countiy where 
protection is claimed under the pres- 
ent Convention; such enjoyment and 
such exercise are independent of the 
existence of protection in the country 
of origin of the work. 

"Article 8. The term of copyright 
protection granted by the present 
Convention shall be regulated by the 
law of the country where protection 
is claimed. 

"Article 4. The present Convention 
shall be ratified and the ratifications 
shall be exchanged at Washington as 
soon as possible. 

"Article 6. The present Conven-. 
tion shall be put in force one month 
after the exchange of ratifications, 
and shall remain In force until the 
termination of a year from the day 
on which it may have been de- 
nounced." 87 St. at li. 1681. 



83. [a] Oomtsles jMrUM to 
▼entloiL of BenLSd — ^"The treaty was 
signed at Berne on September 9, 
18S6, by the plenipotentiaries of ten 
nations, and ratifications were ex- 
chfinged in Berne, on September 6. 
1887, the proems verbal being signed 
by the representatives of Great 
Britain, Germany, Belgium, Spain, 
Prance, Haiti, Italy, Switierland, 
and Tunis; Liberia was not in 
eluded, although the representative 
of that State had signed the Conven- 
tion on September 9, 1886. The' sig- 
nature upon the part of France in- 
cluded Algiers and the other French 
colonies; upon the part of Spain, all 
Spanish colonies; and upon the part 
of Great Britain, India, Canada, 
Newfoundland, the Cape, Natal, New 
South Wales, Victoria, Queensland. 
Tasmania, South Australia, West 
Australia, and New Zealand. The 
following countries have joined the 
International Copyright union sub- 
sequent to the date of its formation: 
Luxembourg, on June 20. 1888; 
Monaco, on May 30, 1889; Montene- 

fro, on July 1, 1893 (but withdrew 
rom the Union on April 1, 1900); 
Norway, on April 13. 1836; Japan, on 
July 16, 1899; Denmark, on July 1, 
1903; Sweden, on August 1. 1904, and 
Great Britain's colonies, the Trans- 
vaal, and the Orange River Colony, 
on May 6, 1908." Copyright Ofllce In- 
formation Circular No. 4. 

34* Berne Convention. Copyright 
OlBce Information Circular No. 4. 

So. Copyright Office Information 
Circular No. 4 (where the full text 
is printed). 

[a] The eoimtrlefl ratU^lag the 
Convention of Paris include all the 
countries which were parties to the 
Convention of Berne except Monte- 
negro; but Great Britain ratified 
only the Additional Act, and Nor- 
way and Sweden ratified only the 
Interpretative Declaration. 

86. [a] Vhe Berlin €}oBT«itloaf 
omitting formal and administrative, 
portions, provides: 

"Article 1. The contracting coun- 
tries are constituted into a Union 
for the protection of the rights or 
authors in their literary and artistic 
works 

"Article 2. The expression liter- 
ary and artistic works* includes an 
productions in the literary, scien- 
tific or artistic domain, whatever the 
mode or form of reproduction, sucn 
as: books, pamphlets and other writ- 
ings; dramatic or dramatlco-mu8i«" 
works; choreographic works ana 
pantomimes, the stage directions 
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members of the Union which have not ratified it; 
Bueh countries remain bound by the Conventions of 
Berne and of Paris to the same extent as before; 
also eountries ratifying the Berlin Convention may 
elect to remain bound by the provisions of the 

Cniise en sc^ne') of which are fixed 
in writlner or otherwise; musical 
compositions with or without words; 



Berne Convention or the Additional Act of Paris 
to which they have previously subscribed, as to 
specific pointS; in preference to the provisions of 
the Berlin Convention on those points. The coun- 
tries which have ratified the Berlin Convention, 



drawiniTs, paintings; works of archi- 
tecture and sculpture; engrraviners 
and lithographs; illustrations; geo- 
graphical charts; plans, sketches and 
plastic works relating to geography, 
topography, architecture, or the 
sciences. Translations, adaptations, 
arransements of music and other re- 

{productions transformed from a 
Iterary or artistic work, as well as 
compilations from different works, 
are protected as original works with- 
out prejudice to the rights of the 
author of the original work. The 
contracting countries are pledcred to 
secure protection in the case of the 
works mentioned above. Works of 
art applied to industry are protected 
so far as the domestic legislation of 
each country allows. 

"Article 3. The present Conven- 
tion applies to photographic works 
and to works obtained by any proc- 
ess analogous to photography. The 
contracting countries are pledged to 
guarantee protection to such works. 
"Article 4. Authors within the 
jurisdiction of one of the countries 
of the Union enioy for their works, 
whether unpublished or published 
for the first time in one of the 
countries of the Union, such rights, 
in the countries other than the coun- 
try of origin of the work, as the 
respective Taws now accord or shall 
hereafter accord to natives, as well 
as the rights specially accorded by 
the present Convention. The enjoy- 
ment and the exercise of such rights 
are not subject to any formality; 
such enjoyment and such exercise 
are independent of the existence of 
protection in the country of origin 
of the work. Consequently, apart 
from the stipulations of the present 
Convention, the extent of the pro- 
tection, as well as the means of 
redress guaranteed to the author to 
safeguard his rights, are resrulated 
exclusively according to the legisla- 
tion of the country where the pro- 
tection is claimed. The following is 
considered as the country of origin 
of the work: for unpublished works, 
the country to which the author be- 
longs; for published works, the coun- 
try of first publication, and for 
works published simultaneously In 
several countries of the Union, the 
country among them whose legisla- 
tion grants the shortest term of 
protection. For works published 
simultaneously in a country outside 
of the Union and in a country within 
the Union, it is the latter country 
which is exclusively considered as 
the country of origin. By published 
works ('oeuvres publl^es'^) must be 
understood, according to the present 
Convention, works which have been 
issued ('oeuvres Mitres'). The rep- 
resentation of a dramatic or dra- 
matlco-muslcal work, the perform- 
ance of a musical work, the exhibi- 
tion of a work of art and the con- 
struction of a work of architecture 
do not constitute publication. 

"Article 5. Authors within the 
jurisdiction of one of the countries 
of the Union who publish their 
works for the first time in another 
country of the Union, have In this 
latter country the same rights as 
national authors. 

"Article 6. Authors not within the 
jurisdiction of any one of the coun- 
tries of the Union, who publish for 
the first time their works in one of 
these countries, enjoy in that coun- 
try the same rights as national 
authors, and In ths other countries 
of the Union the rights accorded by 
the present Convention. 

"Article 7. The term of protection 
granted by the present Convention 
comprises the life of the author and 



fifty years after his death. In case 
this lerm, however, should not be 
adopted uniformly by all the coun- 
tries of the Unioti, the duration of 
the protection shall be regulated by 
the law of the country where pro- 
tection is claimed, and can not ex- 
ceed the term granted in the country 
of origin of the work. The con- 
tracting countries will consequently 
be required to ai^ly the provision 
of the preceding paragraph only to 
the extent to which it agrees with 
their domestic law. For photo- 
graphic works and works obtained 
by a process analogous to photo- 
grraphy, for posthumous works, for 
anonymous or pseudonymous works, 
the term of protection is regulated 
by the law of the country where 
protection is claimed, but this term 
may not exceed the term fixed in the 
country of origin of the work. 

"Article 8. Authors of unpub- 
lished works within tl^e jurisdiction 
of one of the countries of the Union, 
and authors of works published for 
the first time in one of these coun- 
tries, enjoy in the other countries of 
the Union during the whole term of 
the right in the original work the 
exclusive right to make or to author- 
ise the translation of their works. 

"Article 9. Serial stories (Vomans- 
feuilletons'), novels and all other 
works, whether literary, scientific or 
artistic, whatever may be their sub- 
ject, published in newspapers or 
periodicals of one of the countries of 
the Union, may not be reproduced in 
the other countries without the con- 
sent of the authors. With the excep- 
tion of serial stories and of novels 
(*romans-feuilIetons et des nouvelles') 
any newspaper article may be re- 
produced by another newspaper if 
reproduction has not been expressly 
forbidden. The source, however, 
must be indicated. The confirmation 
of this obligation shall be deter- 
mined by the legislation of the 
country where protection is claimed. 
The protection of the present Con- 
vention does not apply to news of 
the day or to miscellaneous news 
having the character merely of press 
information. 

"Article 10. As concerns the right 
of borrowing lawfully from literary 
or artistic works for use in publica- 
tions intended for instruction or 
having a scientific character, or for 
chrestomathies, the provisions of the 
legislation of the countries of the 
Union and of the special treaties 
existing or to be concluded between 
them snail govern. 

"Article 11. The stipulations of the 
present Convention apply to the pub- 
lic representation of dramatic or 
dramatico-musical works and to the 
public perfoi^mance of musical works, 
whether these works are published 
or not. Authors of dramatic or dra- 
matico-musical works are protected, 
during the term of their copyright 
in the original work, against the 
unauthorized public representation 
of a translation of their works. In 
order to enioy the protection of this 
article, authors, in publishing their 
works, are not obliged to prohibit 
the public representation or public 
performance of them. 

"Article 12. Among the unlawful 
reproductions to which the present 
Convention applies are specially in- 
cluded indirect, unauthorised ap- 
propriations of a literary or artistic 
work, such as adaptations, arrange- 
ments of music, transformations of 
a romance or novel or of a poem 
into a theatrical piece and vice- 
versft. etc., when they are only the 
reproduction of such work in the 
same form or in another form with 
non-essential changes, additions or 
abridgements and without presenting 
the character of a new, original 



work. 

"Article 13. Authors of musical 
works have the exclusive right to 
authorize: (1) the adaptation of 
these works to instruments serving 
to reproduce them mechanically; (2) 
the public performance of the same 
works by means of these instru- 
ments. The limitations and condi- 
tions relative to the application of 
this article shall be determined by 
the domestic legislation of each 
country in Its own case; but all limi- 
tations and conditions of this nature 
shall have an effect strictly limited 
to the country which shall have 
adopted them. The provisions of 
paragraph 1 have no retroactive ef- 
fect, and therefore are not applicable 
in a country of the Union to works 
which, in that country, shall have 
been lawfully adapted to mechanical 
instruments before the going into 
force of the present Convention. The 
adaptations made by virtue of para- 
graphs 2 and 3 of this article and 
Imported without the authorization of 
the parties interested into a country 
where they are not lawful, may be 
seized there. 

"Article 14. Authors of literary, ^ 
scientific or artistic works have the 
exclusive right to authorize the re- 
production and the public represen- 
tation of their works by means of 
the cinematograph. .Cinematographic 
productions are protected as literary 
or artistic works when by the 
arrangement of the stage effects or 
by the combination of incidents 
represented, the author shall have 
given to the work a personal and 
original character. Without preju- 
dice to the rights of the author in 
the original work, the reproduction 
by the cinematograph of a literary, 
scientific or artistic work is pro- 
tected as an original work. The pre- ' 
ceding provisions apply to the repro- 
duction or production obtained by 
any other process analogous to that 
of the cinematograph. 

"Article 15. In order that the au- 
thors of the works protected by the 
present Convention may be con- 
sidered as such, until proof to the 
contrary, and admitted in con- 
sequence before the courts of the 
various countries of the Union to 
proceed against infringers, it is suffi- 
cient that the author's name be indi- 
cated upon the work in the usual 
manner. For annonymous or pseu- 
donymous works, the publisher 
whose name is indicated upon the 
work is entitled to protect the rights 
of the author. He is without other 
proofs considered the legal repre- 
sentative of the anonymous or pseu- 
donymous author. 

"Article 16. All infringing works 
may be seized by the competent au- 
thorities of the countries of the 
Union where the original work has a 
right to legal protection. Seizure 
may also be made in these countries 
of reproductions which come from 
a country where the copyright in the 
work has terminated, or where the 
work has not been protected. The 
seizure takes place in conformity 
with the domestic legislation of each 
country. 

"Article 17. The provisions of the 
present Convention may not preju- 
dice in any way the right which be- 
longs to the Government of each of 
the countries of the Union to permit, 
to supervise, or to forbid, by means 
of legislation or of domestic police, 
the circulation, the representation or 
the exhibition of every work or pro- 
duction in regard to which competent 
authority may have to exercise this 
right. 

^'Article 18. The present Conven- 
tion applies to all works which, at 
the time it goes into effect, have not 
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either with or without such reservations, are enu- 
merated below.^^ An additional Protocol to the 
Berlin Convention was agreed upon in 1914 which 
authorized the countries of the Union to discrimi- 
nate against nonresident authors who are citizens 
or subjects of a nonunion countiy which fails to 
give adequate protection to authors who are citi- 
zens or subjects of a Union country." The general 
scheme and fundamental principle of both the Berne 
and *the Berlin conventions is that the authors of 
any one of the countries in the Union shall enjoy 
in all the other countries of the Union the rights ac- 



corded to natives of such other countries, including 
the rights specially accorded by the conventions,* 
Under the Berne Convention the enjoyment of those 
lights was conditional on the existence of protec- 
tion for the work in the country of origin;*® and it 
was sufficient to comply only with the formalities 
of the country of origin;** but under the Berlin 
Convention such rights are not subject to any for- 
malities whatever, and are independent of the ex- 
istence of protection in the country of origin.** 
The term of protection, under both conventions, is 
regulated by the law of the country where protec- 



fallen Into the public domain of their 
country of origin because of the ex- 
piration of the term of protection, 
but if a work by reason of the ex- 
piration of the term of protection 
which was previously secured for it 
has fallen into the public domain of 
the country where protection is 
claimed, such work will not be pro- 
tected anew. This principle will 
be applied in accordance with the 
stipulations to that effect ^contained 
in the special Conventions either ex- 
isting: or to be concluded between 
countries of the Union, and in de- 
fault of such stipulations, its appli- 
cation will 'be regulated by each 
country in its own case. The preced- 
ing provisions apply equally in the 
case of new accessions to the Union 
and where the term of protection 
would be extended by the application 
of Article 7. 

"Article 19. The provisions of the 
present Convention do not prevent a 
claim for the application of more 
favorable provisions which may be 
enacted by the legislation of a 
country or the Union in favor of 
foreigners in general. 

"Article 20. The governments of 
the countries of the Union reserve 
the right to make between them- 
selves special treaties, when these 
treaties would confer upon authors 
more extended rights than those ac- 
corded "by the Union, or when they 
contain other stipulations not con- 
flicting with the present Convention. 
The provisions of existing treaties 
which answer the aforesaid con- 
ditions remain In force. 

"Article 25. The states' outside of 
the Union which assure legal protec- 
tion of the rights which are the ob- 
ject of the present Convention, may* 
accede to It upon their request. This 
accession shall be made known in 
writing to the Government of the 
Swiss Confederation and by the latter 
to all the others. Such accession 
shall imply full adhesion to all the 
clauses and admission to all the ad- 
vantages stipulated in the present 
Convention. It may, however, indi- 
cate such provisions of the Conven- 
tion of September 9, 1886, or of the 
Additional Act of May 4, 1896, as It 
may be judged necessary to substi- 
tute provisionally, at least, for the 
corresponding provisions of the pres- 
ent Convention. 

"Article 27. The present Conven- 
tion shall replace, in the relations be- 
tween the contracting States, the 
Convention of Berne of September 9, 
1886. including the Additional Article 
and the Pinal Protocol of the same 
day, as well as the Additional Act 
and the Interpretative Declaration of 
May 4, 1896. The conventional acts 
above mentioned shall remain in force 
in the relations with the States 
which do not ratify the present Con- 
vention. The States signatory to 
the present Convention may, at the 
time of the exchange of ratifications, 
declare that they intend, upon such 
or such point, still to remain bound 
by the provisions of the Conventions 
to which they have previously sub- 
scribed." 

87. Belfdnm. Denmark, Prance, 
Germany, Great Britain. Hayti. Italy, 



Japan, Liberia, Luxemburg, Monaco, 
Netherlands, Norway, Portugal, 
Spain, Switxerland, and Tunis. 

38. See Coplnger Copyright (6th 
ed) pp 309, 810 (where the history 
and purpose of this protocol Is 
stated). 

[a] Tills protoool prorldMit "When 
a country not belonging to the Union 
does not protect In a sufRcient man- 
ner the works of authors belonging 
to one of the countries of the Union, 
the provisions of the convention of 
November 13, 1908, cannot prejudice, 
in any way, the right which belongs 
to the contracting countries to re- 
strict the protection of works the 
authors of which are. at the time of 
the first publication of such works, 
subjects or citizens of the said 
country which does not belong to 
the Xfnion, and are not actually 
domiciled in one of the countries of 
the Union. The right accorded to 
the contracting States by the present 
Protocol, belongs also to each of 
their transmarine possessions." 

39. Convention of Berlin art 4; 
Convention of Berne art 2. 

"The scheme of the International 
Copyright Act 1886, 49 & 50 Vict. ch. 
33 was to form a copyright union be- 
tween the United Kingdom and the 
foreign nations, parties to the con- 
vention, so as to give to authors 
of literary and artistic works first 
published in one of the countries, 
parties to the convention copyright 
In such works throughout the other 
countries, parties to the convention. 
In the United Kingdom the object in- 
tended was to be carried out mainly 
by means of orders in council author- 
ized to be made from time to time 
under the provisions of the Act, and, 
as I shall point out, these orders in 
council might under the ninth sec- 
tion extend the protection given 
to foreigrn productions to the colonies 
as well as the United Kingdom. Cer- 
tain sections of the Act deal expressly 
with its application to the colonies. 
Section 8 provides that the Copyright 
Acts mentioned in the schedule, and, 
therefore, including the whole of the 
Act 26 & 26 Vict ch. 68. 'shall, sub- 
ject to the provisions of this Act, ap- 
ply to literary or artistic work first 
produced in a British possession in 
like manner as they apply to a work 
first produced in the United Kingdom: 
provided that (a) the enactments re- 
specting the registry of the copy- 
right in such work shall not apply if 
the law of such possession provides 
for the registration of such copy- 
right.' The other provisos in this 
clause do not affect copyrights in 
artistic works." Graves v. Gorrle, 
1 Ont. L. 809. 316. 

[al TroaslatloiLSd — A translation 
of a foreign p4ay, in order that it 
may be protected under the law of 
international copyright, need not 
necessarily be an absolutely literal 
translation. It is sufficient if it is 
substantially a translation, from 
which the character of the original 
work may be understood. Wood v. 
CThart, L. R. 10 Eq. 193; Laurl y. 
Renad, ri892] 8 Ch. 402. 

fb] Works published lief ore Beo. 
6, 1887» are protected except in so far 
as such protection may prejudice 
rights or interests arising from or 
in connection with such works, which 



were subsisting and valuable at that 
date. Hanfstaengl Art. Pub. Co. v. 
HoUoway, [1893] 2 Q. B. 1. 7 ERC 
134; Moul v. Qroenings, [1891] 2 Q. 
B. 443; Schauer v. Field, [1893] 1 
Ch. 85. 

40. Berne Conyentlon art 2; 
Baschet v. London Illustrated Stand- 
ard Co., [19001 1 Ch. 73; Hanfstaengl 
V. Empire Palace, ri894] 8 Ch. 109. 

"If the work is first published in 
any one of the foreign countries of 
the union constitutea by the Berne 
(Convention. 1886, the formalities 
and conditions of that country must 
be complied with. It seems that, in 
such a case, the formalities and con- 
ditions prescribed by English law 
are not essential, the effect of the 
Berne Convention being that an au- 
thor who has complied with the 
formalities of the country of ori^ 
has done all that is necessary to en- 
title him to copyright in all the 
countries of the union, and that he 
need not also fulfil the formalities 
prescribed in each country of the 
union in which he claims copyright." 
8 Halsbury L. Eng. p 202. 

41. Sarpy v. Holland, [1908] 2 Ch. 
198, 1 BRC 769; Hanfstaengl v. 
American Tobacco Co., [1895] 1 Q. B. 
347; Hanfstaengl Art Pub. Co. v. 
HoUoway, [1893] 2 Q. B. 1. 7 EEC 
134. Compare Avanzo v. Mudie. 10 
Exch. 203. 156 Reprint 416 (wnere 
it was held that the proprietor of 
copsnright in a print first published 
abroad must comply with the formal- 
ities prescribed by Engrllsh law ia 
to the date of publication and the 
proprietor's name appearing on each 
print, but this case was prior to the 
Berne Convention). 

"If a book is first published in any 
one of the foreign countries of the 
union constituted by the Berne Con- 
vention, 1886, and the formalities 
prescribed by the law of that country 
are complied with, the author can 
sue for infringement of his copyright 
within the British dominions, al- 
though the book is not registered at 
Stationers' Hall." 8 Halsbury L. 
Eng. p 157. 

[a] IKoslcal oompo«ltioiL oopy- 
rlghisd abroaA^«In order to obtain 
an international copyright in Eng- 
land under the Berne Convention of 
1886, read with the International 
Copyright Act of 1886, and the Order 
in Council of Nov. 28, 1887, adopting 
the convention, for musical composi- 
tions duly copyrighted abroad, it Is 
sufficient that all the conditions and 
formalities of the country of origin 
have been complied with, including 
on the title page of each piece of 
music a printed notice in the foreign 
language that public performance is 
forbidden. Sarpy v. Holland. [19081 
2 Ch. 198, 1 BRCr769. 

[b] Psiatliiflrs. — "The word *pub- 
llshed' is applicable to a painting, 
and the country where it is first \pxb- 
lished is the country of origin men- 
tioned in article 2 of the Convention 
of Berne, so that compliance with tnj 
conditions and formalities prescribea 
by the law of the country where tne 
painting is first published gives ttw 
owner the right to sue for infringe- 
ment in this country." Hanfstaengl 
V. American Tobacco Co., [1895] 1 H- 
B. 347. 

Berlin Convention art 4. 



For lAtsr owms, ds^sloymsiLts and pluuiirMi in the law see cumulative Annotations, same title, page and note number. 



§§ 455-456] 



COPYRIGHT AND LITERARY PROPERTY 



[13 G. J.] 1238 



tion ifl aoQght, but eannot exceed the term of pro- 
tection granted by the country of origin.^ Both con- 
ventions expressly provide that works of authors 
belonging to a nonunion country, but first published 
in a country of the Union shall be protected 
throughout the Union,^ subjecty however, to the 
light of discrimination against nonunion countries 
which do not grant adequate protection to authors 
of Union countries given by the Protocol of 1914.^ 
The remedies for infringement of copyright are gov- 
erned by the law of the country in which the in- 
fringement takes placCy^ and the courts of one 
country have no jurisdiction with respect to infringe- 
ments in other countries.^^ Where an international 
copyright is owned by different persons in different 
countries, the owner in one country has no right to 
import his books into the other country.^ 

li 466] 2. Of Montevideo, Mexico, Bio de Janeiro, 
and Buenos Aires. There have been several treaties 
or conventions between American countries on the 
subjct of copyright. 

Montevideo. A convention was signed at Monte- 
video in 1889 which was ratified by several South 
American countries^* and adhered to by several 
European countries,'^ whose accession, however, was 
accepted by only some of the parties to the con- 
vention and accordingly became binding only on 
them. This convention differed radically from the 
Berne Convention in several respects. Thus it did 
not create an International Union, but was a mere 
treaty by which the signatory states agreed to 
recognize and protect the rights of literary and 
artistic property in accordance with its stipulsr 
tions."^ It provided that the author or his suc- 
cessors should enjoy in all the states the rights 
accorded to him by the law of the state in which 



first publication or production of the work shall 
have taken place.^^ This makes the law of the 
country of origin f oUoW the work into all the other 
countries, and cjpmpels the citizens of those eonn- 
tries to observe a foreign law, which is a principle 
open to obvious objections. It is directly contrary 
to the principle of the Berne and Berlin conventions 
under which the measure of protection to be ac- 
corded is regulated by the domestic law of the 
country in which protection is sought, subject to the 
minimum rights specified in the convention itself 
which, are uniform for all countries of the Union.^ 
The Montevideo Convention does, however, like the 
Berne Convention, prescribe a miwimnTn of pro- 
tection which must be accorded in specified classes 
of cases. The term of protection provided is that 
accorded by the law of the country where protec- 
tion is sought, but may be limited to that of the 
country of origin if the latter period is less.^ The 
United States has never acceded to this convention. 
Mexico. A copyright convention was signed in 
the City of Mexico in 1902, at what is known as 
**The Second Pan-American Convention."" This 
convention followed 'the general lines of the con- 
ventions of Berne and Montevideo. The signatory 
states constituted themselves into a Union for the 
purpose of recognizing and protecting literary and 
artistic property.^ The protection accorded was 
that granted by the domestic law of the country 
wheve protection was sought,^^ in which respect this 
convention followed that of Berne and differed from 
that of Montevideo. The term of protection was 
not to exceed that granted in the country of origin."* 
A necessary formality to secure protection was the 
filing of a petition claiming the right, and the de- 
posit of two copies of the work and additional 



45. Berlin Convention art 7: Berne 
Convention art 2; Baschet v. London 
Illustrated Standard Co., [1900] 1 Ch. 
78. 

4^ Berlin Convention art 6; Berne 
Convention art 8. 

46. See supra note 88 [a1. 

46. Baschet v. London Illustrated 
Standard Co.. [1900] 1 Ch. 73. 

"In the case of any literary or 
artistic work first published in any 
one of the foreign 'countries of the 
union' constituted by the Berne Con- 
vention, 1886, which is entitled to 
British copyright protection, all the 
remedies for Infringenient provided 
by the English law are available to 
the proprietor of the copyright, suing 
in England, notwithstanding that 
they may be more extensive than 
those allowed in the country where 
the work is first published.*' 8 Hals- 
bury L. Eng. p 142. 

[a] Bnla ayplied. — "I now come to 
the question of law to which I re- 
ferred. It arises under s. 2. sub-s. 3, 
of the International Copyright Act, 
1386. which provides that, 'The Inter- 
national Copyright Acts and an order 
made thereunder shall not confer on 
any person any greateV right or 
longer term of copyright in any work 
than that enjoyed In the foreign 
country in which such work was first 
produced.' That is agreeable to the 
Berne Convention of 1887, which pro- 
vides that 'The enjoyment of these 
rights is subject to the accomplish- 
nient of the conditions and formal- 
ities prescribed by law In the country 
of origin of the work, and cannot ex- 
ceed in the other oountries the term 
or protection accorded in the said 
jpuntry of origin' : Scrutton on Copy- 
right. 8rd ed. p. 286. As I under- 
stand it, the principle is shortly this: 
A man cannot si»e here in respect of 
^ work published in the country of 
origin — in this case France — unless 
ne proves that he is entitled to pro- 



tection in that country of origin; 
and. vice versft, a man cannot sue in 
Prance in respect of a work pub- 
lished in England unless he proves 
to the satisfaction of the French 
Court that he is entitled to sue in 
England as the country of origin. 
But it is a very large step beyond 
that to say that, the right to sue 
once admitted, the plaintiff is to have 
no other remedies in the country in 
which he sues than he would have 
in the country of origin. Can It be 
contended that, sitting here as an 
English judge, I am only to apply the 
remedies of the French Court, and 
vice versft, that the French Court can 
only grant English remedies, however 
out or place and inapplicable in that 
jurisdiction? The remedy by injunc- 
tion, the first remedy that an English 
plaintifE seeks, is unknown in France 
— an excellent example of the im- 
practicability of that construction. 
As I resid the section, 'any greater 
right' means any greater right of 
protection or of copyright, and the 
specific provision against a longer 
term being conferred by the Acts 
shews that no other limitation was 
intended. In other words, a copy- 
right owner is only entitled to pro- 
tection for the term which the 
countrir of origin gives him; but 
everything else is left open. I can- 
not believe that the Court has to con- 
sider the remedies of another 
country. It would be impossible to 
work two systems of jurisprudence 
together in that way. I therefore 
hold that the plaintiff is entitled to 
penalties." Baschet v. London Illus- 
trated Standard Co.. [1900] 1 Ch. 73. 
77 (per Kekewich. J.). 

47. Morocco Bound Syndicate. Ltd. 
V. Harris, ri896] 1 Ch. 684 (where it 
was held that an English court has 
no jurisdiction, at the instance of the 
English proprietor of the performing 
right of a musical dramatic work or 



an English author. ' to restrain a 
threatened infringement by a British 
subject in any foreiern country com- 
prised In the International Copyright 
Union). 

"Any action or proceedings for in- 
fringement, or for any offence relat- 
ing to copyright, must be brought in 
the country where the infringement 
or offence is committed, even though 
the offender be a British subject and 
resident in the United Kingdom." 8 
Halsbury L. Eng. p 142. 

48. Pitts V. George, [1896] 2 Ch. 
866 (where it was held that where 
an English copyright is subsisting in 
a book first i)ublished in a foreign 
country, it is unlawful for anyone, 
without the consent of the proprietor 
of the English copyright, to import 
into England for sale copies of the 
book published abroad, although law- 
fully printed by the owner of the 
original copyright in the country 
where the book was first published). 

40. [a] Ooimtrles ratlf ylnir Moate- 
▼lAeo conveatloii. — ^Argentina, Bolivia^ 
Paraguay, Peru, and Uruguay. The 
convention was not ratified by Brasll 
or C!hile. although signed by their 
delegates. 

BO, France, Spain. Italy, and Bel- 



gium. 
51. 
63. 
6S. 
54. 
65. 



Montevideo Convention art 1. 
Montevideo Convention art 2. 
See supra 8 455. 
Montevideo Convention art 4. 
Copyright Oflice Information 
Circular No. 39. 

[al Tile first "Paa-A3i&Mlca& Oobp 
▼SBraon'* was held at Washington in 
1890. and resulted merely in the 
adoption of a recommendation that 
the several American countries 
should become parties to the Monte* 
video Convention. Briggs Interna- 
tional Cop3rright p 473. 
6€h Convention of Mexico art 1. 
67. Convention of Mexico art 6. 
68l Convention of Mexico art 6. 
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eopies for eaeh of the eoontries in which protection 
was desired.^ This convention was ratified by the 
United States^ and a number of other American 
oonntries.^^ As all of the countr^^ which ratified 
the Convention of Mexico also became parties to 
the later Convention of Buenos Aires,^ it must now 
be regarded as superseded. 

Rio de Janeiro. The ''Third Pan-American 
Treaty"^ was signed at Rio de Janeiro in 1906, 
to protect patents of invention, drawings and in- 
dustrial models, trade-marks, and literary and 
artistic property. It adopted the Convention of 
Mexico, with certain express modifications, and was 
ratified by only a few countries,^ of which the 
United Suites was not one. 

Buenos JUres. The ''Fourth International Ameri- 
can Conference Convention on Literary and Artistic 
Copyright,"** participated in by the representa- 
tives or twenty American governments,** resulted in 
the signing of the Convention of Buenos Aires.*^ 
This convention follows the principleeiof the Berne 



Convention and establishes a true intemationtl 
copyright as between the signatory states in that it 
provides that a copyright acquired in accordance 
with the laws of any one of the states shall be 
protected in all the others without the necessity of 
complying with any other formality, provided only 
that there shall appear in the work a statement 
indicating a reservation of the property ri^i" 
Subject to the minimum of rights declared in tibe 
convention, the extent of protection is governed by 
the laws of the state where protection is sought,* 
without those rights being allowed to exceed the 
term of protection granted in the country of 
origin.^^ At the time of writing, this convention 
has been ratified or adhered to by a majority of 
American governments, as enumerated below," and 
it is to be hoped that the remaining countries whieh 
participated in framing this convention will soon 
ratify it, and thus create a true Pan-American 
copyright. 
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BO. Convention of Mexico art 4. 
90. Proclamation by the President, 
April 9. 1908 (36 St. at L.. 1934). 

61. Guatemala, Salvador, Costa 
Rica, Honduras, and Nlcaragrua. 

62. See infra this section text and 
note 66 et seq. 

63. Senate Document No. 866 

gp 76-83, 69th Conirress. 2d Session 
opyrlfTht Office Information Circular 
No. 14. 

64. Guatemala, Salvador. Nlcaragrua, 
Costa Rica, and Chile. 

66. Copyright Office Information 
Circular No. 65; Copyright Office Bui. 
No. 14 (1917 ed) p 44. 

66. [a] Fartlolpa&tB In Buenos 
Aires OoaTeiLttoii^ Argentina, Brazil, 
Chile. Colombia, Costa Rica, Cuba, 
Dominican Republic. Ecuador, Guate- 
mala, Haiti, Honduras, Mexico, Nica- 
ragua, Panama, Paraguay, Peru, Sal- 
vador, United States, Uruguay, and 
^V^enezuela. 

67. Copyright Office Bui. No. 14 
(1917 ed) p 44; Copyright Office In- 
formation Circular No. 55. 

[a] ThM OoBventioii of Buenos 
I, omitting formal recitals. Is as 
follows: 

"Article 1. The signatory States 
acknowledge and protect the rights 
of Literary and Artistic Property In 
conformity with the stipulations of 
the present Convention. 

"Article 2. In the expression Tilt- 
erary and Artistic Works* are In- 
cluded books, writings, pamphlets of 
all kinds, whatever may be the sub- 
ject of which they treat, and what- 
ever the number of their pages; 
dramatic or dramatlco-musical works; 
choreographic and musical composi- 
tions, with or without words; draw- 
ings, paintings, sculpture, engrav- 
ings; pnotograpnlc works* astronom- 
ical or geographical globes; plans, 
sketches, or plastic works relating to 
geography, geology or topography, 
architecture or any other science; 
and, finally, all productions that can 
be published by any means of im- 
pression or reproduction. 

"Article 3. The acknowledgment 
of a copyright obtained in one State, 
in conformity with its laws, shall 
produce its effects of full rights in 
all the other States without the ne- 
cessity of complying with any other 
formality, provided always there 
shall appear in the work a statement 
that indicates the reservation of the 
property right. 

"Article 4. The copyright of a 
literary or artistic work, includes 
for its author or assigns the exclu- 
sive power of disposing of the same, 
of publishing, assigning, translating. 
or authorising its translation and 
reproducing it In any form whether 



wholly or In part. 

"Article 6. The author of a pro- 
tected work, except in case of proof 
to the contrary, shall be considered 
the person whose name or well-known 
nom de plume is Indicated therein; 
consequently suit brought by such 
author or his representative against 
counterfeiters or violators, shall be 
admitted by the Courts of the Signa- 
tory States. 

"Article •» The authors or their 
assigns, citizens or domiciled for- 
eigners, shall en Joy in the signatory 
countries the rights that the respect- 
ive laws accord, without those rights 
being allowed to exceed the term of 
protection granted in the country of 
origin. For works comprising several 
volumes that are not published simul- 
taneously, as well as for bulletins, 
or parts, or periodical publications, 
the term of the copyright will com- 
mence' to run, with respect to each 
volume, bulletin, part, or periodical 
publication from the respective date 
of it publication. 

"Article 7. The country of origin 
of a work will be deemed that of 
Its first publication in America, and 
if it shall have appeared simultane- 
ously in several of the signatory 
countries, that which fixes the short- 
est period of protection. 

"Article 8. A work which was not 
originally copyrighted shall not be 
entitled to copyright in subsequent 
editions. 

"Article 9. Authorized transla- 
tions shall be protected In the same 
manner as original works. Trans- 
lators of works concerning which no 
right of guaranteed property exists, 
or the guaranteed copyright of which 
may have been extinguished, may 
obtain for their translations the 
rights of property set forth In Ar- 
ticle 8rd, but they shall not prevent 
the publication or other translations 
of tne same work. 

"Article 10. Addresses or dis- 
courses delivered or read before 
deliberative assemblies, Courts of 
Justice, or at public meetings may 
be printed in the dally press with- 
out the necessity of any authoriza- 
tion, with due regard, nowever, to 
the provisions of the domestic legis- 
lation of each nation. 

"Article 11. Literary, scientific, or 
artistic writings, whatever may be 
their subjects, published in news- 
papers or magazines In any one of 
the countries of the Union, shall not 
be reproduced in the other countries 
without the consent of the authors. 
With the exception of the works 
mentioned, any article In a news- 
paper may be reprinted by others. 
I if it has not been expressly pro- 



hibited, but In every case the source 
from which It is taken must be 
cited. News and miscellaneous items 
published merely for general inform 
mation, do not enjoy protection un- 
der this Convention. 

"Article 12. The reproduction of 
extracts from literary or artistic 
publications for the purpose of in- 
struction or chreetomathy does not 
confer any right of property, and 
may. therefore, be freely made hi 
all the signatory countries. 

"Article 18. The indirect appro- 
priation of unauthorised parts of a 
literary or artistic work, having no 
original character, shall be deemed 
an Illicit reproduction, in so far as 
affects civil liability. The reproduc- 
tion in any form of an entire work, 
or of the greater part thereof, ac- 
companied by notes or commentaries 
under the pretext of literary criti- 
cism or amplification, or supplement 
to the origin^ work^ shall also ot 
considered illicit. 

"Article 14. Every publication In- 
fringing a copyright may be con- 
fiscated in the signatory countries in 
which the original work had we 
right to be legally protected, wltn- 
out prejudice to the indemnities or 
penalties which the Counterfeiters 
may have incurred according to tne 
laws of the country . in which tne 
fraud may have been committed. 

"Article 15. Each of the Govern- 
ments of the signatory countries 
shall retain the right to permit. In- 
spect, or prohibit the circulation, 
representation, or exhibition of ^ojJJ 
or productions, concerning which tne 
proper authority may have to «*• 
ercise that right. 

"Article 16. The present Conven- 
tion shall become operative between 
the Signatory States which ratify it. 
three months after they shall nave 
communicated their ratification w 
the Argentine Government, *"? " 
shall remain in force among tnem 
a year after the date when it may 
be denounced. This denunciation 
shall be addressed to the Argentine 
Government and shall be withoui 
force except with respect to in« 
country making It." 38 St at i* 

1785. . iT-all 

as. Convention of Buenos Aire* 

art 8. AiMg 
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70.' Convention of Buenos Aires 

71.' [a] Parttes to ooiiT^y^T)^ 
Buenos Alres^United States, ^^ 
minlcan Republic. Guatemala. [JJJl 
duras. Panama, Nicaragua. BJcusJOT, 
Bolivia. Brazil. Costa Rica. J**^ 
guay. and Salvador. 
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[The figures refer to section and note numbers] 



Abandonment 

Of eommoii-law property, 57. 
Of copyright, 244. 

Evidence of, 244, n 99. 
Of performing rights, by publication in book 
form, 314. 
Abridgment 

Condensed story of opera as, 305, n 76. 
Copyright in, 96, 134. 
Fair abridgment, 305. 
Infringement by, generally, 304, 305. 
Maker of, entitled as author, 146. 

What constitutes fair abridgment. 305. 
Abrtracte of Title 

As subject of copyright, 95, 131. 
Damages for conversion of, 61, n 74. 
Property in, at common law, 21. 
Aocident 

Omission of notice of copyright by, 194. 
Aooonnt Books 

Blank, not copyrightable, 124, n 13. 
Aoconnting for Profits 

Common-law rights, profits from infringement 

of, 62. 
Confusion of goods, 354. 

Burden of segregating profits from in- 
fringement, 432. 
Copyrighted and uncopyrighted matter in 
same volume, 354, n 6. 
Credits allowable, 354. 
Damages in lieu of, 353. 
Decree for, form of, 354, n 79. 
Dramatic infringement, 354. 

Dramatization of story, 354, n 6. 
Theatrical season as unit, 354, n 98. 
Equitable jurisdiction,* 339, 353. 
Incident to injunction, 353. 
Evidence of profits, 432. 
Extent and elements of recovery, 354. 
Foreign sales, 354, n 78. 
Infringing and innocent parts not sepa- 
rable, 354. 
Limitation of amount, 354, n 78. 
Innoeence as a defense, 353. 
Laches, as ground for denying, 353. 

Nature of work, song, 353, n 72. 
Notice of copyright, omission as a defense, 353. 
Printer and binder, liability for profits, 354. 
Reference to master, 355. 
Right to accounting, 353. 
Statutory provisions, 353. 
Acknowledgment 

Assignment executed in foreign countr>', 249. 
AoqniMoenoe 

Injunction, as a defense to, 348. 
Actioiui 

Appeal and error, 438. 

Attorney's fees, 436, 437. 

Composite legal and eciui table actions, 377. 
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Actions — Continued 

Conditions precedent, actions for infringe- 
ment, 380. 
By copying from manual on art of, 2^6, 
Deposit of copies and registration, 174. 
Notice of copyright, 213. 
Costs, 436, 437. 
Decrees, 435. 

Defenses, actions for infringement, 382-392. 
Equity, suit in, included, 213, n 16. 
Evidence, 412-432. 

False representations of authorship, 60, n 65. 
Final hearing, 433, 434. 
Infringement : 

Of common-law rights, 60-62. 
At law, 61. 
In equity, 62. 
Of copyright, 336-438. 
Issues, proof, and variance, 411. 
Judgment or decree, 435. 
Nature and form: 

For forfeitures, 379. 

For infringement of common-law property, 

61. 
For infringement of copyright, 377-379. 
For penalties, 379. 
Parties, actions for infringement, 385-387. 
Pleading, 393-410. 
Process, 384. 

Stationers' Hall, registration at, necessity, 174. 
Trial, 433, 434. 

Venue, actions for infringement, 383. 
Writs, 384. 
Actors 

Voice, motion, and postures of, not copyright- 
able, 108. 
Adaptations 

Adapter as an author, 146. 
Drama based on another drama, originality, 109. 
Musical composition, originality. 111. 
Notice of copyright, repetition of original, 219. 
Additions 

As affecting question of infringement, 283. 
Addresses 

As property, when not reduced to writing, 10, 

n 67. 
As subject of copyright, 104. 
Common-law protection of, 20. 
Infringement of, 312. 
Publication of, what constitutes, 53. 
Unpublished, copyright in, how secured, 182. 
Deposit of copies, etc., 182. 
Administrators 

Renewal or extension of copyright, right to, 239. 
Right to copyright, 144, 155. 
Adyertisements 

As subject of copyright, 140. 

Advertising novelties, 124, n 13. 

Cards showing paint colors, as charts, 113. 
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Adyertisements — Continued 

As. subject of copyright — Continued 
Circus posters, 119, n 62. 
False or misleading, 99. 
Mode of advertising, 271. 
Pamphlet describing mode of advertising, 

98, n 40. 
Pictures used for, 119, n 62. 
Infringement : 

Advertising motion pictures as, 263, n 59. 

n 82. 
Of illustrated trade catalogue, 278, n 49. 
AfSldavitB 

Demurrer, not considered on, 408, n 41. 
Domestic manufacture, affidavit of; 
Before whom made, 190. 
By whom made, 189. 
False, as criminal offense, 448. 
Necessity and contents, 188. 

Foreign authors, 188. 
Penalty for falsity, 192. 
Time of making, 191. 
For return of property impounded as infringe- 
ment, 366, n 15. 
Preliminary injunction, on, 342. 
Agent 

Parties, right of selling agent to sue for in- 
fringement, 385. 
Aggregatdan 

Mechanical aggregation not authorship, 91, n 65. 
Alaska 

Copyright in, 76. 
Albnin 

Photograph album not copyrightable, 124, n 13. 
Aliens 

(See also International Copyiight.) 
Assignees of, right to copyright, 160. 
Assignment of copyright to, 246. 
Common-law rights protected, 28. 
Deposit of copies of works by, to secure copy- 
right, 177. 
Mechanical musical rights, presidential procla- 
mations as to, 158. 
Reciprocal copyright relations of United States 

and foreign countries, 158. 
Residence in British dominions as condition of 

British copyright, 161. 
Right to copyright, as affected by citizenship, 
144. 
Canadian statutes, 162. 
English statutes, 161. 
United States statutes, 157, 158. 
Unpublished works of United States citizens, 
protection in England, 28. 

Alteratiens 

Author's name on altered works, 24. 
In uncopjrrighted work, right to make, 42. 
Of notice of copyright, as criminal offense, 452. 
Of paintings, drawings, photographs, or nega- 
tives, penalty under English statute, 372. 
Right of assignee to publish with alterations, 
38. 
Amendment 

(See Pleading.) 
Amount in Oontro/ersy 

Averment of, 393. 
Animus Fnrandi 
(See also Intent.) 
As affecting question of infringement, 289. 
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Annals 

Distinguished from authorship, 91, n 65. 
Answer 

(See Pleading.) 
Anti-Tmst Laws 

Contracts involving copyrights, 260. 
Appeal and Error 

Copyright cases, 438. 

Federal question, appeal to supreme court, 262. 
Jurisdictional question, 438, n 98. 
Jurisdiction of supreme court, 438. 

Appeal from highest state court, 63. 
Review, 438. 

Review of facts, 438. 

Supreme court, injunction against copy- 
righted work, 382, n 47. 
Apprentice 

Works of, right to copyright, 144. 
Ardiitectnral Works 

Ownership, plans and drawings, 31. 

Plans and drawings, protection at common law, 

19. 
Property in, at common law, 3. 
Publication of, what constitutes, 55. 
Arithmetic 

As subject of copyright, 95. 
Arrangement 

Originality of new arrangement of old ma^ 
terials, 11. 
Art and Process 

Copyright in, 266. 
Artistic Merit 

Advertisements, catalogues and price lists, 140. 
Necessity of, to support copyright, 98. 
To protection at common law, 13. 
Photographs, necessity to support copyright in, 
118. 
Art Works 

Artistic merit, necessity of, to support copy- 
right, 98. 
Necessity of, to protection at conunon law, 
13. 
Bas-relief in papier-mach6, 116, n 33. 
Casts of fruit and leaves, 114, n 26. 
Chromos, 325, n 98. 
Common-law protection of, 17. 
Copyright in, 114. 

Works "connected with the fine arts, 
construction of phrase, 119, n 62. 
Designs for, 115. 
Dioramic copy, 325. 
Domestic manufacture, reproduction of foreign 

work of art, 100. 
Dramatization of, English statute, 324. 
Elk, figure made of canvas and plaster, 114, 

n 21. 
Engravings, 325, n 98. 

Exhibition, as offense, English statute, 325, n 3. 
Exhibition in gallery as a publication, 50. 
Foreign-made copies, 324, n 86. 
German law, 325, n 94. 
Incorporeal nature of conunon-law right, 17. 
Independent reproductions of same work, 325. 
Indirect copying, 327. 

Copying lithographic copies of picture, 327, 

n 13. 
Living pictures, copy of, 327. 
Photographing engraving of picture, 327, 
n 12. 
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Art Works — Continued 

Infringement of, 324-327. 

Canvassing for orders, 324, n 86. 

Material, as affecting, 325, n 92. 

Memory, reproduction of painting from, 59. 

Mode of copying, 326. 

Reversed copies from wood block, 325, n 87. 

Sculpture, photograph of, 326. 

Sentiment of picture, 325, n 88. 

Size, as affecting, 325. 
Literary, property in, 3. 
Lithograph of, 326. 
Living pictures or tableaux, 325. 
Modeling included in sculpture, 114. 
Models as, 115. 

Notice of copyright on original, 219. 
Paintings, copyright in, 114. 

In production of lithograph, as, 114, n 20. 
Pen or pencil sketch, 326, n 7. 
Performance of, English statute, 324. 
Photographs, 118, 328. 

As infringement, 325. 

Of living picture, as infringement, 58. 

Of same model, as infringement, 325, n 97. 
Picture post cards, 116, n 29. 
Prints from lawful plates, 324, n 86. 
Publication of, what constitutes, 50. 

Cataloguing paintings, 50. 

Distinct photographs of same model, 50. 

Exhibition in gallery, 50. 

Replica, sale of, as publication of paint- 
ing, 50, n 83. 

Sale as a publication, 50. 
Reproductions of, as subject of copyright, 116. 
Sale of physical object, 38. 

Right to make copies, 67. 
Sculpture included^ 114. 
Toy soldiers, 114, n 21. 
Unpublished, copyright in, how secured, 184. 

Deposit of photographs or identifying re- 
production of, 184. 
What constitutes, 114. 
Writings, in constitutional sense, 85. 
Assignment 

Acknowledgment of, 249. 
Agreements to assign, 251. 
Assignability of licenses, 258. 
Assigns, construction of term, 153, n 89. 

Entitled to copyright, 144, 154. 

Of aliens, right to copyright, 160. 

Who is an assignee, l54. 
Attachment, execution, bankruptcy and cred- 
itor's bill, 255. 
Bona fide purchasers, 250. 
Common-law property: 

Assignee entitled, 26. 

Future works, 39, 251. 

In art work apart from physical object, 
and vice versa, 17. 
Construction and operation of, 252. 

Effect on right to sell copies, 252. 

Of dramatic right, reserving publication 
rights, 252, n 79. 

Of performing rights, 252, n 80. 

Of play, conditions as to production, 252, 
n 73. 

To periodical, implied reservations, 38, n 52. 

To several, owners in common, 246. 
Equitable assignments, 39. 
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Assignment — Continued 
Future works, 39, 251. 
Licenses : 

Assignability of, 258. 
Distinguished from assignments, 248. 
Material object, sale or gift as, 246. 
Nonresident aliens, 246. 
Notice of copyright, substitution of assignee's 

name, 195. 
Notice of prior equities, 250. 
Parol agreement to assign, 251. 
Partial or limited, 247. 

Colonial rights, 247, n 33. 
Dramatization rights, 247, n 19. 
English statute, 247. 
Engraving rights, 247, n 19. 
International copyrights, 247. 
Record of, in copyright office, 250. 
Right to copy withheld, 247, n 19. 
Territorial performing rights, 247, n 22. 
Parties, right of assignee to sue, 385. 
Prior equities, 39. 
Priority between assignees, 39. 
Publication, duty of assignee to publish, 38. 
Recording in copyright office, 250. 

Canada statute, 250. 
Registration at Stationers' Hall, as evidence 

of, 230. 
Renewal of copyright, right of assignee to, 

239. 
Repugnancy, void for, 246, n 14, 247, n 19. 
Signing, necessity of, 249. 
Undivided interest in copvright, assignment of, 

247. 
Warranty of copyright, 252. 
What constitutes, 246. 
Work done in official capacity, 252, n 74. 
Writing, necessitv and sufficiency of, 249. 
Atlas 

Infringement of, 303, n 60. 
Attachment 

Against common-law rights, 7. 
Against copyrights, 255. 
Attorney's Fees 

Allowance, in actions for infringement, 436. 

In actions for statutory royalties, 374. 
Amount of, considerations affecting, 436, n 76. 
Review on appeal, 438. 
Australia 

Copyright in, 81. 
Author and Authorship 
Abridgments, 146. 
Adapter of dramatic work, 146. 
After parting with literary property, not enti- 
tled to copyright, 146. 
Annals and authorship distin^ished, 91, n 65. 
Annotator, 146. 
Arranger of musical work, 146. 
Authorship, necessity of, to support copyright, 

91-97. 
Biographical notes made from replies to in- 
quiries, 146, n 27. 
Burden of proof, of authorship, to support 

copyright, 413. 
Common-hiw rights of, 2. 

Consent of, necessity of, to validity of copy- 
right, 145. 
Control over publication, after assignment, 38. 
After dedication by publication, 42. 
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Author and Antharship — Continued 
Corporation as, 396, n 53. 
Editor, 146. 

Entitled to obtain copyright, 144, 146. 
Evidence of authorship, to show copyright, 418. 
False ascription of authorship, 38. 

As defeating copyright, 99. 

Penalty, English statute, 372. 

Uncopy righted work, 42. 
Hire, works made for, authorship of, 149. 

Hiring another to write book with direc- 
tions and scope, 149, n 45. 
Infringement by, after parting with copyright, 

287. 
Joint authors, 27. 

Ownership of copyright, 147. 
Liability to publisher for infringement, 39. 
Mechanical aggregation not authorship, 91, 

139. 
Name of: 

Explanatory notice where work is altered, 
24, n 50. 

In application for registration, 187, n 83. 

Bight to use, 24. 

After expiration of copyright, 243. 
Newspaper paragrapher, 146, n 30. 
Omission of name from work, 24. 
Photograph, who is author of, 148. 
Pleading authorship, 396. 

Authorship of opera, 396, n 53. 
Primary owner, of common-law rights, 26. 
Renewal of copyright, right to, 239. 
Stafte as, 157. 

Use or omission of name of, 38. 
Who is an author, 91. 

As entitled to copyright, 146. 

Badge 

Campaign badge not copyrightable, 124, n 13. 
Ballets 

As copyrightable dramatic compositions, 108, 
n42. 
Bankruiilcy 

Copyrights as assets, 255. 

Manuscripts, publication by trustee, 7. 

Reclamation of copyright, 255, n 97. 
Barometer 

Face of, as copyrightable book, 101. 
Baa-relief 

Reproducing portrait, copyright of, 116, n 93. 
Berlin Convention 

(See also Berne Convention; International Copy- 
right.) 

Australia bound by, 81. 

Countries ratifying, 455. 

Cyprus bound by, 84. 

Nature and provisions of, 455. 

Newfoundland bound by, 80. 

New Zealand bound by, 82. 
Berne Convention 

(See also Berlin Convention; International Copy- 
right.) 

Canada bound by, 78. 

Mechanical musical devices, 322, n 51. 

Nature and terms, 455. 
Bible 

Crown copyright in, 164. 
Bill in Eqni^ 

(See Pleading.) 
Bill of Particnlan 

Of infringement, 401, n 1. 
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Binding 

As infringement, 293. 

Domestic manufacture requirements, 100. 

Profits from infringement, liability for, of 

binder, 354. 
Unbound folded sheets as copyrightable book, 

101, n 79. 
Biographer 

As author, notes made from reply to inquiries, 

146, n 27. 
Biographical notes as subject of copyright, 95. 
Right to copyright, 146, n 23. 
Black Crook 

As a dramatic composition, 108, n 55. 
Blank Books 

As subject of copyright, 101, 124, n 13. 
Blasphemy 

As subject of copyright, 99. 
Bona Fide Purchaser 
Prior equities, 39. 

Recording assignment, effect of failure, 250. 
Of motion picture rights, 250, n 58. 
Book 

Articles for physical use, 101. 

As subject of copyright, 100. 

Barometer face as, 101. 

Blank books as subject of copyright, 101. 

Blank account books, 124, n 13. 
Charts as, 113. 

Comic supplement of newspaper, 101, n 87. 
Cyclopedic articles as, 101. 
Damages for infringement, 362, 363. 
Domestic manufacture, necessity of, 100. 
Copies deposited for copyright, 178. 
Dramatic composition as, 101. 
English statutory definitions, 101, n 80. 
Entire and not fragment of, 193, n 14. 
False ascription of authorship, as defeating 

copyright, 99. 
Immoral, as subject of copyright, 99. 
Index cards as, 101. 
Indexed letter file as, 101. 
Infringement of, 297-330. 
Labels as, 101. 
Letter as, 101. 
Magazines as, 101. 
Map as, 112. 

Mimeographed work, 101, n 82. 
Mode of ruling, not copyrightable, 98, n 36. 
Musical compositions as, 101, 110. 
Music rolls, records, and mechanical devices, 

as, 123. 
Newspaper article as, 101. 
Newspaper as, 101. 

Notice of copyright on, place of, 196. 
Notice of restrictions on use or resale, effect 

of, 49. 
Patterns for dressmaking, etc., as, 101. 
Periodical as, 101. 
Photograph album as, 101. 
Place of notice of copyright, 196. 
Printing, necessity of, 101. 
Publication of, what constitutes, 49. 
Railroad ticket as, 101. 
Score cards as, 101. 
Serial publication as dedication, 49. 
Sheet music as, 110. 
Title not copyrightable, 143. 
Unbound folded sheets as, 101, n 79. 
What constitutes, 101. 
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BritiBh Empire 

Copjright relations with, 168, 161, 454. 

Imperial and colonial copyright in, 77-84. 
Self-governing dominions, 77. 
Baenoa Aires 

Convention of, 456. 
Burden of Proof 
(See Evidence.) 
BnrlMNiiia 

As infringement, 276. 

Motion picture burlesquing novel, 302, n 45. 



Oalendan 

As subject of copyright, 95. 
Oanada 

Aliens, right to copyright in, 162. 

Assignments, record of, 250. 

Berne Convention, as modified by Additional 

Act of Paris, in force in, 78. 
Copyright in, 78. 

How secured, 234. 

Right of United States citizens to, 162. 
Domestic manufacture, 100. 
Typesetting, 100, n 70. 
Foreign^ reprints, 78. 

Publication, effect on common-law rights, 41. 
Registration at Stationers' Hall, 78, n 50. 
Canal Zone 

Copyright in, 74. 
Oartoona 

Assignment of right to print and publish, ex- 
tent of rights conferred, 38, n 52. 
Characters in, as subjects of property, 10. 
Dramatic rights in, 108. 

Reservation of, in assignment of right to 
print and publish, 38, n 52. 
Infringement of, 303, n 60. 
Dramatization of, 302. 
Name of, used for play, 143. 
Catalogue of Oopyright Entries 

As evidence of copyright, 416. 
Oatalognes 

As subject of copyright, 96, 140. 
Chart 

Advertising cards as, 113. 
Cardboard pattern sleeve as, 113, n 11. 
Copyright in, 113. 
Definition of, 113. 

Dressmaker's pattern chart, as subject of copy- 
right, 113, n 9. 
Infringement of, 311. 

As component part of work, 273. 
Notice of copyright, necessity of, on original, 

219. 
Property in, at common law, 21. 
What constitutes, 113. 
Writings, in constitutional sense, 85. 
China 

Convention for copyright protection in, 454. 
Treaty with Japan for copyright in, quoted, 

454, n 28. 
Treaty with, respecting copyright, 454. 
Treaty quoted, 454, n 30. 
Choreographic Works 

As copyrightable dramatic compositions, 108, 
n42. 
Chromolitliographa 

As pictorial illustrations, 119. 



[The figures refer to section and note nimibers] 

ObromoB 



As included in term ** print," 119. 

Copyright in, labels for manufactured articles, 

141. 
Independently made, of same picture, as in- 
fringement, 325, n 98. 
Ohronology 

Book of, as subject of copyright, 95. 
Cinematographs 

(See Motion Pictures.) 
OircQs 

As a dramatic composition, 108, n 55. 
Posters advertising, copyrightable, 98, n 40, 
119, n 62. 
Oitizenflhip 

(See also Aliens; International Copyright.) 
Averment of, in action for infringement, 395. 
British statute extended to United States, aa to 

unpublished works, 28. 
Burden of proof, to support copyright, 413. 
Citizenship and residence, as affecting right to 
copyright, 144, 157-160. 
United States citizens, copyright in 
Canada, 162. 
Common-law rights of aliens in unpublished 

works, 28. 
Evidence of, to show copyright, 417. 
Olaadflcation 

Erroneous, in application for registration, 187. 
Olean Hands 

Morality and legality of copyrighted work, 99. 
Unclean hands as defense, 390. 
Code 

As subject of property, 10. 

Secret, of cost and selling price, property in, 

at common law, 21, n 22. 
Telegraphic, as subject of copyright, 95. 
Colorable Pnblication 

Effect on British copyright, 221. 
What constitutes, 221, n 82. 
Comic Supplement 

As book, 101, n 87. 
Comment and Critidsm 

Extracts for, as infringement, 300. 
Commiaaion 

Work executed on, right to copyright, 144, 152. 
Common Errors 

Burden of explanation, 424. 
Evidence of infringement, as, 428. 
Common-Law Bemadiea 
For infringement. 

Of common-law rights, 60, 61. 
Of Copyright, when available, 339, 340. 
Common-Law Bights 
Abandonment of, 57. 
Actions at law, for infringement, 61. 
Addresses, 20. 

Speech or lecture not reduced to writing, 
10. 
Aliens entitled, 28. 

Architectural plans and drawings, 3, 19, 31. 
Art works, 3, 17. 
Assignments and transfers, 33-39. 

Assignee or transferee, rights of, 26. 
Author's rights at, 2, 25. 
Classes of works protected, 14-24. 
Contracts, 33-39. 
Copyright at common law, 2. 
Copyright distinguished, 41, n 1. 
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Common-Law Bights — Continued 
Copyright terminates, 42. 
Credit ratings, 3. 

Delivery up of infringing copies, 380, n 33. 
Dramatic compositions, 15. 
Duration of, 9. 

Terminated by copyright, 42. 
Employer and Employee, 29. 
Facts, 3, 21. 
Ideas, 22. 

Incorporeal nature of, in art works, 17. 
Infoi-mation, 21. 
Infringement of, 58, 59. 

Remedies for, 60-62. 
Intellectual conception, 10. 
Joint authors or owners, 27. 
Lectures, 20. 

Legality and morality, 12. 
Letters, 18, 32. 
Licenses, 33-39. 
Market quotations, 3. 
Musical compositions, 16. 
Name of author, right to. use, 24. 
News, 21. 
Originality, 11. 
Performing rights in dramatic composition, 

314. 
Pei'sons entitled to property, 25-32. 

Aliens, 28. 

Assignee or transferee, 26. 

Architectural plans and drawings, 31. 

Author or creator, 25. 

Employer or employee, 29, 30. 

Letters, 32. 
Photographs, 3. 

Ownership, 30. 
Publication, coffee t of, 40-45. 
Quality of production, 11-13. 
Quotations on exchange, 3. 
Remedies for infringement, 60-62. 
Sale of physical art object, apart from com- 
mon-law property right, 17. 
Sculpture, 3. 
Sermons, 20. 

Statutory rights distinguished, 2. 
Subject matter of, 10-24. 
Title or name of work, property in, 22. 
Competition 

As affecting question of infringement, 282. 
Directory for previous year, infringement of, 

282, n 78. 
Photographs, infringement of, 328. 
Play and photoplay, 23, n 37. 
Reduction in demand for original, 288, n 22. 
Right to issue competing work, 39. 
Oompilations 

Common-law rights in, 21. 
Copyright in, 95, 100, 101. 

Credit ratings, 129. 

Digests of legal decisions, 136. 

Directories, 130. 

Law books, 134-138. 

Particular kinds held copyrightable, 95. 

Statutes, 135. 

Stock quotations, 128. 
Fair and unfair use of, 307. 
Infringement of, 270, n 1, 307-310. 

Dictionaries, 309. 

Directories, 308. 

Law books, 310. 



Compilations — Continued 

Notice of copyright on, 219. 
Originality of, 11, 95. 
Component Parts 

Construction of term, 272, n 4. 
Distinguishing copyrighted and uncopyrighted 

matter, necessity, 167. 
Illustrations, maps, charts, cuts, prints, en- 
gravings, etc., 273. 
Illustrations copyrighted by others, 272, 
n 8. 
Letterpress and illustrations, 272, n 9. 
Magazine copyright covers contents, 201, n 63. 
Monogram campaign badge, 273, n 11. 
Musical compositions, words and music, 274. 
New editions of copyrighted work, 272. 
Physical connection of, 272, n 6. 
Pictures in periodical, 274. 
Title of, separate deposit of, 201. 
Composite Works 

As subject of copyright, 101, 133. 
Infringement of, 274. 
Renewal of copyright in, right to, 239. 
Compulsory License 

(See also Musical Compositions.) 
As affecting infringement, 294, 295. 
Mechanical reproduction of music, 323. 
Royalties under, 322, n 61. 
Concordance 

As subject of copyright, 97. 
Conditions Precedent 

(See also Deposit of Copies; Domestic Manufac- 
ture; Notice of Copyright; Registration.) 
Actions for infringement, 380. 
Compliance with statute, 167-170. 
Copyright in unpublished works, 181. 
Deposit of copies and registration, 174, 380. 
Extra legal requirements, 167, n 5. 
Registration wrongfully refused, 380, n 25. 
Conflict of Laws 

Effect of publication, 42, n 5. 
Confusion of Goods 

Accounting for profits, 354. 
Injunction, 351, 352. 
Consent 

Evidence of: 

To publication, 44, n 25. 

Burden of proof, 64, 424, n 59. 
Knowledge of infringement as, 430. 
Of author to copyright, necessity, 145. 
Of proprietor to new edition, necessity, 139. 
To publication, as affecting dedication, 44. 
Unauthorized foreign publication as a 
dedication, 44, n 25, n 31. 
Consideration . 

For sale of play, 39, n 86. 
Constitutional Law 

Constitutionality of: 
Federal statutes, 85. 
State statutes, 86. 
Judicial decisions made public property, 134, 

n 40. 
Photographs as writings, 118. 
Taxation of copyright by state, 86. 
Trade-marks not copyrightable, 142. 
Unreasonable searches and seizures, 85. 
Vested right to renewal of copyright, 239. 
Contempt 

Injunctions, enforcement bv proceedings for, 
352. 
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Contracts 

Actions on, 262. 

Assig^nment, agreement to make, 251. 

Of copyright, 246-262. 
Between authors and publishers generally, 39. 
Author ^8 failure to complete serial, com- 
pletion by another, 38, n 65. 
Duty of purchaser to publish, 38. 
Owner not editor supreme, 38, n 65. 
To write several books on royalty basis, 
39, n 73. 
Breach of, as infringement of copyright, 262, 

291, 292. 
Common-law literary property, as to, 38, 39. 
Consideration for sale of play, 39, n 86. 
Construction and operation, 38. 
Of assignments, 252. 
Of performing licenses, 37. 
Copyrights, as to, 245-262. 

** Copyright '* construed, 2, n 6. 
Employer and employee, 152. 
Equitable remedied, 62. 
Future works, contract to assign, 39. 
Joint adventures, author and publisher, 259. 
Jurisdiction of action on contract for produc- 
tion of play, 63, n 3. 
license contracts, construction and operation 

of, 259. 
Malicious interference with, 291, n 54. 
Monopolies, 260. 

Negative covenants enforced by injunction, 62. 
News,* protected against breach of, 54. 
Play, to produce, 39, n 73. 
Price restrictions, 260. 
Restraint of trade, 39, 260. 
Bights conferred or reserved, 38. 

Right to reject contribution, 39, n 73. 
Sale to periodical, implied reservations, 38, 
n 52. 
Specific performance, 62. 
'' Stock Theaters,'' meaning of, 39, n 73. 
Use of author's name, as affected by, 24. 
With playwright construed, 38, n 49. 
Contributions 

To periodical, deposit in copyright office, 180. 
Ownership of copyright in, English stat- 
ute, 144. 
Oontributory Infringement 

Causing or procuring infringement, 331, n 56. 
Liability for, what constitutes, 335. 
Licenses, inducing violation of restrictions, 335. 
Vendor of film or play as contributory in- 
fringer, 335. 
Gonventians 

(See International Copyright.) 
Copying 

(See also Infringement.) 
Evidence of, 424-430. 

Similarities, 60, n 65, 426-428. 
Incomplete lithographs, 371, n 63. 
Mechanical devices as, 322. 
Musical compositions, 319, 320. 
Perforated music roll as, 322, 370, n 36. 
Question for jury, 311, n 47. 
Oop3rriglit 

(See also International Copyright; Subjects of 
Copyright.) 
Abandonment or loss of, 244. 
After limited publication, 43. 
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Copyright — Continued 



After partial publication, 49. 
After prior publication, 49. 
After serial publication, 49. 
As including means of mechanical perform- 
ance or delivery, 120. 
Assignment and transfer of, 245-262. 
At common law, 40-45. 
Authority from author, necessity of, 145. 
Common-law property distinguished, 41, n 1. 
Compliance with statute, necessity, 167-170. 
Component parts, copyright in, 272. 
Construction of term, in contract, 2, n 6. 
Constructive trust in, 62. 
Copyright statutes enumerated, 69-84. 
Definitions of, 1. 

Distinct from property in material object, 67. 
Distinguished from common-law rights, 2. 
Duration of, 235-244. 
Effect of, on common-law rights, 42. 
Evidence of, and burden of proof, 413-422. 
Evidence of infringement, 424-430. 
Evidence of ownership, 423. 
Expiration of, effect, ^. 
Extralegal requirements; 167, n 5, 394, 407. 
Extraterritorial operation, 87. 
Foreign copyright, as dedication of common- 
law property, 42, n 7. 
Historical summary, 65. 
How secured: 

Canadian statutes, 234. 

English statutes, 220-233. 
Published works, 221. 
Unpublished works, 222. 

United States statutes, 167-219. 
Rules of copyright office, 170. 
Incorporeal nature, 67. 
Infringement of, 26^-335. 
Interim copyright for foreign books, 193. 

For exhibitors at Louisiana Purchase Ex- 
position, 71. 
International copyright, 453-456. 
Joint owners of, 261. 
Law prevailing in: 

Alaska, 76. 

Australia, 81. 

British Empire, 77-84. 

Canada, 78. 

Canal Zone, 74. 

Cyprus, 84. 

Hawaii, 72. 

India, 83. 

Newfoundland, 80. 

New Zealand, 82. 

Philippine Islands, 75. 

Porto Rico, 73. 

South African Union, 79. 
Legal title in whom, 156, n 2. 
Matters not required by statute, 394, 407. 
Mortgage of, 253. 

Of unpublished works, as dedication of com- 
mon-law rights, 42. 
Origin and nature of, 65-68. 
Ownership, evidence of, 423. 

Owners in common, 246. 
Patents distinguished from, 146, n 25. 
Personal property, 68. 
Persons entitled to obtain, 144-166. 
Present importance of former law, 198. 
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Oopyright — Continued 

Renewal or extension of term, 237-239. 

Situs of, 67. 

Statutory and constitutional provisions, 69-84. 

Statutory remedies, exclusiveness, 339. 

Statutory right purely, 66. 

Subjects of, 90-143. 

Term construed in contract, 38. 

Unauthorized copyright, 146. 

Validation by adoption of, 151, n 60. 

Unpublished works, how obtained in, 181-186. 

What law governs, 168. 
Oopyright Office 

Deposits in, as publication, 56. 

Rules of, compliance with, necessity of, 170. 
Dramatic composition, what constitutes, 
107. 
Oorporations 

Affidavit of manufacture, copyright by, 189. 

Books and papers, production on subpoena 
duces tecum, 85. 

Liability of officers for infringement by, 334. 

Subpoena duces tecum, actions for infringe- 
ment, 356. 
Oosta 

Action for statutory royalty for mechanical 
musical devices, 374. 

Canadian statutes, 437. 

English statutes, 437. 

United States statutes, 436, 437. 
OoBtumes 

Use of, as dramatic infringement, 316. 
Oounterdaiiiui 

Under equity rules, in suits for infringement, 
409. 
Oonrt BqIab 

Copyright in, 135. 

Of practice in copyright cases, 376. 
Oourts 

(See Jurisdiction; Venue.) 
Oreditors' Bills 

To reach copyrights, 255. 

To reach royalties, 255. 
Oredit Ratings 

As subject of copyright, 95, 129. 

Key to, infringement of, 270, n 1. 

Property in, at conmion law, 3, 21. 
Oriminal Offenses 

Failure to deposit copies, 447. 

False affidavit of American manufacture, 448. 

False notice of copyright, 449-451. 

Fraudulent removal or alteration of notice of 
copyright, 452. 

Infringement as an offense, 444-446. 
Oriminal Data 

As subject of property, 12, n 82. 
Orown Oopyright 

Origin, nature, and extent, 164. 

In government publications, 125, 144. 
Curative Act 

Failure to deposit copies in time, cured, 208. 
Onstom 

As defense to infringement, 389. 

Exclusiveness of license, 37 n 45. 
Out Outs 

Not copyrightable, 124. 
Outs 

As subjects of copyright, 119. 

Copying, as infringement of book, 303. 
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Outs — Continued 



Infringement of, as component parts of work, 
273. 
Single cut from periodical, 303, n 61. 

What constitutes, 119. 
Oydopedic Works 

As subject of copyright, 100, 133. 

Infringement of, 310. 

Registration at Stationers' Hall, 225. 

Renewal of copyright in, right to, 239. 
Oypms 

Copyright in, 84. 

Damagss 

Breach of royalty contract, drama, 262, n 53. 
Common-law rights, infringement of, 61. 
Designs, infringement of, 282, n 82. 
Dissolution of preliminary injunction, 342. 
Dramatic performance: 

Infringement by, 361, 363. 
Penal or remedial character, 363, n 89. 
Single scene infringed, 363, n 87. 
Willfulness of infringement, 363, n 87. 
£lectrot3^e and stereotype plates, 61, n 72, 

n 75. 
Equity, jurisdiction to award, 357. 

In lieu of injunction and accounting, 353, 
357. 
Evidence of, from infringement, 431. 

Cheap infringing editions, ^1, n 27. 
Exemplary damages, for infringement of com- 
mon-law rights, 61. 
Expert testimony, cost of, 354, n 79. 
For infringement generally, 357. 
Statutory provisions, 336. 
Under act of 1909 as amended, 358-362. 
Actual damages, 359. 
Statutory in lieu of actual, 360-362. 
Amount of, 361, 362. 
Discretion of court, 361. 
Remedial or penal nature, 360. 
Under English and Canadian statutes, 364. 
Failure to recall copies from dealers, 
364, n 2. 
Under former statutes, 363. 

Books, for infringement of, 363. 
When recoverable, 340. 
Injunctions, as dependent on, 345. 
Innocent infringers, liability for, 358. 

Misled by accidental omission of notice, 
194. 
Joint and several liability, 358. 
Manuscript : 

Failure of author to furnish, 39. 
Loss of, 61. 

Unauthorized publication of, 363. 
Value of, 61. 
Mechanical musical devices: 

Failure to file notice of intended user, 374. 
Infringement by, 375. 
Triple royalties, 336. 
Motion pictures, limitation of amount, 362. 
Musical performance, 363. 
Name of author, untruthful use of, 24. 
Newspaper reproduction of photograph, limita- 
tion of amount, 362. 
Notice of cop3rright, omission of, as affecting:, 

358. 
Payment of, as license, 61, n 67. 
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Damages — Continued 

Penalties, as statutory liquidated damages, 372, 

n 77. 
Photograph, newspaper reproduction of, 362. 
Photoplay, damages for seizure of film, 366, 

n 10. 
Prospective profits, 432, n 35. 
Dances 

As copyrightable dramatic compositione, 108. 
Date 

Of eopyrig^ht in notice, 216. 

When not necessary, 195. 
Of printing or publication, in affidavit of manu- 
facture, 188. 
Of publication, 187. 

Inscription of, under English statute, 233. 
Decrees 

(See Judgments and Decrees.) 
Dedication 

Abandonment or lose of copyright, 244. 

Evidence, burden of proof, 64. 

Expiration of copyright, 42. 

Foreign copyright as dedication, 42, n 7. 

Foreign public performance of play, 89. 

Intent, bearing of, 42. 

Notice of copyright, omission of, effect, 194, 

213. 
Publication as: 

Deposits in copyright office, 56. 

Dramatic composition, 51. 

General publication, 42. 

Government publication^ of copyright 

matter, 125. 
Lectures, sermons, addresses, and oral re- 
citals, 53. 
Musical compositions, 52. 
News, 21, 54. 
Performing right, by publication in book 

fonn, 42, 314. 
Publication before deposit of title, former 

law, 200. 
Serial publication, 49. 
Translations, copyright of, as dedication of 
original, 42, n 6. 
IMenees 

Custom to copy, 389. 

Failure to file notice of mechanical user, 374. 

Former adjudication, 391. 

Generally, to infringement, 388. 

Statute of limitations, 392. 

Unclean hands: 

False and deceptive advertising, 3^0, n 94. 
Illegal combinations, anti-trust laws, 390. 
Illegal or immoral publications, 390. 
Importation in violation of law, 390. 
Infringement by plaintiff, 390. 
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DellnitionB — Continued 



Assignment of copyright, 246. 
Assigns or assignees, 154. 
Chart, 113. 

Colorable publication, 221, n 82. 
Common-law copyright, 2. 
Component parts, 272, n 4. 
Copying, 276. 
Copyright, 1. 

As used in contract, construed, 2, n 6. 
Dramatic composition, 108. 
Edition, 259, n 22. 
General publication, 47. 



Infringement of copyright, 263. 
Limited publication, 47. 
Literary property, 3. 
Map, 112. 
Piracy, 263. 
Profits, 354. 
Promptly, 175. 
Publication, 46. 
Resident, 157. 
Sculpture, 114. 
Stock theatres, 39, n 73. 
Title page, 218, n 46. 
Unpublished works, 181. 
Work of art, 114. 
Writings, 85. 
Demurrer 

(See Pleading.) 
Deposit of Copies 

Ad interim copyright for foreign books, 193. 
Best edition, 176. 

Burden of proof to support copyright, 413. 
Canadian statutes, 234. 

Interim copyright, 234. 
Condition precedent to action, 380. 
Contribution to periodical, 180. 
Domestic manufacture of copies deposited, 178. 

Under former law, 205. 
English statutes, 232. 
Evidence of, to show copyright, 419. 
Failure to make, as criminal offense, 447. 
Former law, 205, 208. 

Statutory provisions, 205. 
Nature and number of copies required^ 176-180. 

Incomplete or fragmentary part, 176, 193, 
n 14. 

Works by alien authors, 177. 
Necessity of deposit: 

Existing law, 174. 

Published works, 174. 
Unpublished works, 181-186. 

Former law, 206. 

Subsequent editions, 205. 

Notice from register of copjrrights requiring, 

174. 
Notice of copvright on deposited copies, neces- 
sity of, 219'. 
Periodicals, 179. 
Photograph of work, deposit of, former law, 

205. 
Sufficiencv of deposit, former law, 207. 
Time of, 175. 

Deposits on same day, 413, n 90. 

Former law, 208. 
Unpublished works, 181-186. 

Addresses, 182. 

Art works, 184. 

Designs, 184. 

Dramatic compositions, 182. 

Drawings, 184. 

Lectures, 182. 

Models, 184. 

Motion pictures. 185. 

Musical composition*!, 182. 

Photosrraphs, 183. 

Plastic works, 184. 

Sermons, 182. 
Works in several volumes, 205. 



1244 



INDEX 



ITlie figures refer to se< 

Deposit of Title | 

(See Title.) 
Descent and Distribution 
Copyrights, 254. 
Common-law rights, 5. 
Description 

Deposit of: 

Motion pictures, unpublished, 185. 
To secure copyright, under former law, 
199. 
Necessity of deposit, 200. 
Of design, necessity, 199, 200. 
Of painting, sufficiency, 207. 
Designs 

Copyright and patent for same design, 92, n 70. 
Description of, necessity of deposit to secure 

copyright, under former law, 199, 200. 
Designer entitled to copyright, 144, 146. 
Novelty of, 119, n 68. 
Playing cards, as copyrightable prints, 119. 
Publication of, what constitutes, 50, n 85. 
Unpublished, copyright in, how secured, 184. 
Deposit of photographs or identifying re- 
production of, 184. 
Detective Stories 

As subject of copyright, 98, n 40. 
Dialogue 

Necessity of, in»dramatic composition, 108. 
Dictionaries 

Copyright in, 95. 
Infringement of, 309. 
Digests 

Copyright in, 95, 136. 
Infringement of, 310. 
Directions 

For use of device, not copyrightable, 124, n 13. 
Manual of instructions accompanying article 
sold, 140, n 84. 
Directories 

Copyright in, 95, 100, 130. 
Infringement of, 308. 

Difference in date as of which facts stated, 

308, n 3. 
Issue for previous year, 282, n 78. 
Society directories, 308, n 93. 
Verification of copied matter, 308. 
Discovery 

Bill framed for, 393. 

Interlocutory decree, provisions for, 35(), n 13. 
Right and extent of, 356. 

Subpcena duces tecum for corporate books and 
papei*s, 85. 
Documents 

Official, copvright in, 126. 
Dolls 

Coi)yright in, 124, n 13. 
Domestic Manufacture 
Affidavit of, 188-192. 

Burden of proof, to support co])yright, 413. 
Copies deposited to secure copyright, 178, 205. 
P^vidence of, to sliow copyright, 422. 

Tvpesotting, evidence of place of, 422, n 
"51. 
False affidavit of, as criminal olTense, 448. 

Importation, prohibition of, 441, 442. 

Books bound or rebound abroad, 441. 
Musical com)K>sitions as books, 110. 
Pleading fact of, 399. 
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Domestic Manufacture — Continued 
Statutory requirements, 100. 

Canadian statutes, 100, 234. 
English statutes, 100. 
United States statutes, 100. 
Domicile 

Burden of proof, to support copyright, 413. 
Evidence of, to show copyright, 417. 
Double Copyrighting 
Rule against, 93. 
Song from opera, 194, n 29. 
Dramatic Compositions 

(See also Motion Pictures; Performance and 
Performing Rights.) 
Accounting for jwofits, 354. 

Dramatization of story, 354, n 6. 
Theatrical season as unit, 354, n 98. 
Actors, liability for infringing performances, 

333. 
Adapter entitled to copyright as author, 146. 
Additions to play made by actor, ownership 

of, 29, n 80. 
Alterations and changes by assignee, 38 n 65. 
As a book, within statute, 101. 
Assignments : 

Of copyright, reserving publication rights, 

252, n 79. 
Of play on conditions as to performance, 

252, *n 73. 
Of right to dramatize, 247, n 19. 
Common-law protection, 15. 
Competition between play and photoplay, 23, 

n 37. 
Construction of term by copyright office, 108. 
Contract to write and act play, ownership, 152, 

n 70. 
Copyright in, generally, 107-109. 

Not every stage production copyrightable, 

98, n 35. 
Unpublished, 103. 

How copyright secured, 182. 
Damages : 

Penal or remedial nature of statutory, 

363 n 89. 
Performance, infringement by, 361, 363. 
Single scene infringed, 363, n 87. 
Willfulness of infringement, 363, n 87. 
Definition of, 108. 

Deposit of copies, etc., unpublished works, 182. 
Domestic manufacture, necessity of, 100. 
Dramatic rights reserved, sale with, who may 

copyright, 151, n 59. 
Dramatization made by actor, ownership of, 

29, n 82. 
Dramatization of copyrighted novel, 15, n 93. 
Gags, dedicated with play, 42, n 3. 
Immoral dramatic production, as subject of 

copyright, 99, n 44. 
Infringement of, 313-318. 

Copv made by cutting and pasting lawful 

book, 302, n 38. 
Copies for use of actors, 302, n 38. 
Description of, as, 313. 
Dramatization of novel founded on drama, 

318, n 94. 
Farce published in magazine, 280, n 63. 
Ideas, noninfringing use of, 318, n 89. 
Imitations of popular singers, 321. 
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Dramatic OompositionB — Contmued 
Infringement of — Continued 

Inde])endent adaption of foreign drama, 

301, n 31. 
Liability for, 333. 
Manner and postures of actors, 15. 
Meohanieal devices as, 317. 
Memory, reproduction from, 59. 
Motion pictures as, 317. 
Novelization as, 313. 
Performance in words and music alone, 

321, n 36. 
Performances, statutory damages for, 361. 
Similarity as evidence of, 426, n 93. 
Stock incidents in combination, 318, n 92. 
Synopsis of, 313. 
Injunction against infringement, 342. 

Preliminary injunctions readily granted, 
342. 
Motion pictures: 

As dramatic composition, 108. 

As infringement of, 317. 

Motion picture plays, as dedication of 

original, 51. 
Motion picture rights, separation from 

dramatic rights, 121, n 83. 
Performing license, as including, 37. 
Musical works: 

Distinguished from dramatic, 108, n 46. 
Dramatieo-musical copyright distingniished, 

321, n 40. 
How far dramatic, 321. 
Name of novel used for play, 143. 
Originality of, 11, 109. 

Independent dramatizations of same novel, 
11, n 81. 
Parties, assignee of limited performing, right, 

385, n 70. 
Payment of judgment for infringement as 

license to produce, 37, n 39. 
Performance arid performing rights, 314, 315. 
At common law, 15, 314. 
Constitutionality of statute, 85. 
In England, after foreign performance, 

224, n 92. 
Performing license as including motion 
pictures, 37. 
Persons liable for infringement, 333. 
Photographic film of photoplay, 15. 
Photoplay founded on book or drama, 318, n 

95. 
Publication of: 

Book form, as dedication of performing 

right, 51. 
Foreign public performance as, 89. 
Novel based on drama, 51. 
Performance as, 51. 

Private performance, 51, n 99. 
Printing operetta for use of performers, 

49, n 61. 
What constitutes, 51. 
Registration at Stationers' Hall, 226. 
Reservation of dramatic rights, who may copy- 
right, 151, n 59. 
Sale of infringing play, contributory infringe- 
ment, 335. 
Scenario of photoplay, 15. 
Scenery and costumes, 316. 



Dramatic Compositions — Continued 

Success of play, question for jury, in action 

for royalties, 61. 
Theater proprietor, liability for infringing per- 
formance, 333, n 80. 
Title : 

Copyright in, 143. 

Protection of, at common law, 23, n 37. 
Translations, copyright of, as dedication of 

original, 42, n 6. 
Utility and legality, 107, n 39. 
What constitutes, 108. 
Dramatioo-Musical OompositionB 

As subject of copyright, 107-109. 

Unpublished, copyright in, 103. 
Construction of term by copyright office, 108, 

n 42. 
Damages for infringing performance, statutory, 

361. 
Dramatic composition distinguished, 108, n 46. 
Motion pictures as, 108. 
' Musical composition distinguished, 108, n 46. 
Originality of, 109. 
What constitutes, 108. 
Dramatizations 

Assignment of dramatization rights, 247, n 19. 

Cartoons, 302. 

Common-law protection of, 11. 

Constitutionality of statute, 85. 

Copyright in, 109. 

Infringement by, 302. 

Accounting for profits, 354, n 6. 
Infringing dramatizations, 302, n 44. 
Of novel founded on drama, as indirect in- 
fringement, 318, n 94. 
Motion pictures as, 302. 

License as including motion pictures, 259, 
n 29. 
Newspaper reports, 302. 
Originality, 11, 109. 

Independent, of same story, copyrightable, 

94. 
Several dramatizations of same story, 109. 
Ownership of, made by actor, 29, n 82. 
Pantomime as, 302. 
Photographs and motion pictures distinguished, 

302, n 45. 
Photoplay founded on novel, 121. 
Reservation of rights on sale of copyright, 302, 
n 42. 
Drawings 

Copyright in, 117. 

Of art or system expounded, 266, n 80. 
Description of, deposit to secure copyright 

under former law, 199, 200. 
False ascription of authorship, or alteration of. 

penalty, English statute^ 372. 
Notice of copyright on original, necessity of, 

219. 
Ownership of, at common law, architectural 

works, 31. 
Registration at Stationers' Hall, 228. 
Unpublished, copyright in, how secured, 184. 
Deposit of photographs or identifying re- 
production of, 184. 
What included in statutory term, 117, n 35. 
Writings in constitutional sense, 85. 
Dressmaker's Chart 

As subject of copyright, 98, n 39. 
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Duration of Gopsrriglit 

Abandonment or loss of, 244. 

Canadian srtatutes, 242. 

Crown cop3rright, 164. 

English statutes, 240-241. 

Expiration of copyright, effect, 243. 

First or original term, 236. 

Renewal or extension of term, 237-239. 

Spanish copyrights in ceded territory, 235. 

United States statutes, 235-239. 



EditionB 

Defined, 259, n 22. 
New, as subject of copyright, 139. 
Notice of copyright, on what editions required, 
194, 219. 
Bmbroidmes 

Not copyrightable, 124, n 13. 
Employer and Employee 

Author of works made for hire, 149. 
Gratuitous literary services, right to copyright, 

152, n 64. 
Renewal of copyright, right to, 239. 
Right to copyright, 144, 152. 
Title to literary property, 29. 
Encyclopedias 

(See Cyclopedic Works.) 
England 

(See also British Empire.) 
Aliens, right to copyright in, 161. 
Copyright relations with, 464. 
Domestic manufacture, 100. 
How to secure copyright in, 220-233. 
Unpublished works, copyright in, 103. 
Unpublished works of citizens of United States 
protected under statute, 28. 
Engravings 

Assignment of engraving rights, 247, n 19. 
Author of, conception of idea, 149, n 43. 
Copyright in, 119. 

Reproducing existing work of art, 116, 119. 
Infringement : 

By, independently made, of same picture, 

325, n 98. 
Of, as component parts of work, 273. 
Maps as, English statute, 112. 
Notice of copyright on original ^ necessity of, 

219. 
Railroad ticket as, 119, n 64. 
Registration at Stationers' Hall, 227. 
What constitutes, 119. 
Equity 

(See also Pleadii^.) 
Damages, jurisdiction to award, 357. 
Equity rules of supreme court, applicable in 

copyright cases, 376. 
Jurisdiction : 

Accounting for profits, 353. 
Damages, 357. 
Injunctions, 341-352. 
Penalties and forfeiture?, 407. 
Suits for infringement of common-law 
rights, 62. 
Etchings 

Common-law protection of, 17. 
Evidence 

Abandonment of copyright, 244, n 99. 
Authorship and originality, 413, 418. 
Author's own testimony, 418. 



[Tho figures refer to section and note numbers] 

Evidence — Continued 



Authorship and originality — Continued 
Circumstantial evidence, 418. 
. Of painting, 418, n 25. 
Success of work, 418, n 30. 
Burden of proof: 

Authorship and originality, 413. 
Citizenship, 413. 
Copyright, 413. 

Presumption of copyright, English 
statute, 411. 
Damages, 431. 
Deposit of copies, 413. 

Identity with work infringed, 413, n 

89. 
On same day, presumption, 413, n 90. 
Timely deposit, 413, n 90. 
Domestic manufacture, 413. 
Domicile, 413. 
Immorality, 12, n 83. 
Infringement, 424. 

Common errors, 424. 
Consent of plaintiff, 424, n 59. 
Reproductions of art works, 424, n 58. 
Segregation of infringing and non- 
fringing matter, 351. 
Shifting of burden by prima facie 
case, 424. 
Motion pictures, whether photoplay or 

other, 413, n 94. 
Notice of copyright, 413. 
Ownership of copyright, 423. 

Presumption of, under English statute, 

411. 
Work executed on commission, 423, n 
52. 
Profits from infringement, 432. 

Segregating profits, 432. 
Proprietorship, 413. 
Publication, 64, 413. 
Registration, 413. 
Catalogue of title entries, 416. 
Certificate of registration, as evidence of copy- 
right, 415. 
Citizenship, 417. 
Common errors, as evidence of infringement, 

424, 428. 
Consent to publication, 44, n 25. 
Copy of record, as evidence of copyright, 416. 
Copyright cases generally, 412-432. 
Copyright, evidence of, 413-422. 

Certificate of registration or copy of 
record, 415. 
Patents contrasted, 415. 
J J Tjr" Res judicata, prior decree establishing, 414. 
Corporate books and papers, 85. 
Damages from infringement, evidence of, 431. 
Statutory in lieu of actual, damages, 360, 
361. 
Deposit of title and copies, 419. 

Certificate or receipt of librarian, 419. 

Supplying lost certificate, 419, n 34. 
Certified copy of record, 419. 
Deposit of copies in mail, 419, n 34. 
Time of, 419, n 31. 
Domestic manufacture, 422. 

Place of typesetting, 422, n 51. 
Domicile, 417. 

False representation of authorship, record in 
infringement suit, 60, n 65. 
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Eyidence — Continued 

Infringement of copyright^ 42^rA30. 
Animus furandi, 429. 
Comparison of works, 427. 
Expert testimony, 427. 
Failure to give credit, 429, n 11. 
Failure to produce '' copy," 429, n 12. 
Improbable coincidence, 426. 
Interlocutory decree as res Judicata, 430. 
Photc^r^hs, 426, n 79. ^ 
Photographs of stage dancer, 327, n 23. 
Plaintiff's book cut and pasted for 

'' copy,'' 424, n 68. 
Priority in conception and development, 
425, n 74. 
Of drama, 425, n 74. 
Sequence of ideas and language, 426, n 86. 
Similarity of works, 426-428. 

Proof of similarities, 427. 
Speed of production, 430. 
Issues, proof, and variance, 411. 
Judicial notice : 

Of motion pictures, 259, n 30. 
Of reciprocal copyright relations, 413, n 80. 
License, oral evidence of written license, 257, 

n 5. 
Motion picture films, photoplay or other, 413, 

n 94. 
Notice of copyright, 420. 
Ownership: 

Of copyright, 423. 

Artist executing work on commission, 

423, n 52. 
Possession of manuscript, 155. 
Registration at Stationers' Hall, 230. 
Work of married woman, 423, n 52. 
Of manuscript, 60, n 65. 

Possession of letter as, 32, n 92. 
Presumptions : 

In aid of copyright, 419, n 41. 
Of intent to dedicate by publication, 42, 
n 4. 
Profits from infringement, 432. 

Prospective profits, 432, n 35. 
Publication, 421. 
Record of copyright entry, 415. 
Replevin proceedings, unreasonable searches 

and seizures, 85. 
Value and utility, copying as evidence of, 98. 
Value of manuscript, 61, n 74. 
Execution 

Against common-law literary property, 7. 
Against copyrights, 255. 
Executors 

Renewal or extension of copyright, ix^^ to. 

239. 
Right to copyright, 144, 155. 
Exemplary Damages 
(See also Damages.) 
For unauthorized publication, 61. 
Exhiliitlon 

Of art work, as publication, 50. 
Exhibitiona 

As copyrightable dramatic compositions, 108. 
Of picture as offense under English statute, 
325, n 3. 
ExhiUts 

Infringed and infringing works, necessity of 
filing, 402. 



[The figures refer to section and note numbers] 

Exhibits— Continued 



Motion to compel filing, 402, n 10. 

Penalty for failure to file, 402, n 9. 
Expert Testimony 

Cost of, right to recover, 354, n 79. 

To show infringement, 427. 
Extracts 

As infringement of copyright, 300. 
Extraterritorial Acts 

As infringement, 296. 

As offense, 450. 

Foreign-made copies as infringement, 324, n 
86. 

Facts 

Copyright in, none, 267. 
Property in, at common law, 3, 21. 
Fair and Unfair Use 

As infringement of copyright, 288. 
Abridgement, 305. 
Books generally, 299. 
Compilation, 307. 

Implied license of fair use, 298, n 86. 
At common law, unpublished works, 58. 
False Notice of Oopyright 
As an offense, 49&-451. 

AfiSxed abroad, 89, 450. 
Federal Question 

Rights claimed under copyright laws, 262. 
Fictitions Personages 

As subjects of property, 10. 
Films 

(See also Motion Pictures.) 
Motion picture film as photograph, 118. 
Motion picture films as writings in constitu- 
tional sense, 85. 
Notice of copyright, place of, 218, n 47. 
Final Hearing 

Copyright cases, 433, 434. 
Fines 

Failure to deposit copies, 174. 
Foreign Authors 

(See Aliens; Citizenship; International Copy- 
right.) 
Foreign Sooks 

Interim copyright, 193. 
Foreign Oopyright 

As dedication of common-law property, 42, n 7. 
Foreign Oonntries 

Publication in, as dedication, 44, n 25; 45. 
Foreign Editions 

Importation of, under domestic manufacturing 

clause, 100. 
Notice of copyright on, 194, 219. 
Foreign Reprints Act 

British statute, 77, 78. 
Forfeiture and Destruction 

Action for, nature and form, 379. 
Common-law right to delivery up of infringing 

copies, 370, n 33. 
Discovery in aid of, 356. 
Equity jurisdiction, 407. 
Of infringing copies and devices: 

Under United States statutes, 367-369. 
Under English and Canadian statutes, 370. 
Pleading, in action for, 407. 
Forgery 

Of painting, 24, n 48. 
"Form Chart" 

As subject of copyright, 95. 



1248 



INDEX 



[The figures refer to section and note numbers] 



Former Adjudication 

As defense to infringement, 391. 
Fraud 

False or fraudulent productions as subject of 
copyright, 99. 
Future Works 

Agreement to assign, 251. 

Assignment of, 39. 

Contract for, 39. 

Copyright of inchoate works, 106. 

•'Ga«s" 

As copyrightable dramatic composition, 108. 

Dedication to public, 42, n 3. 

Infringement of, 59, n 60. 
Gambling Devices 

As subject of copyright, 99. 

"Official form chart*' as subject of copyright, 
99, n 49. 

Playing cards, 99, n 49. 
Gkunes 

Not copyrightable, 124, n 13. 
Gannents 

Not copyrightable, 124, n 13. 
Gazetteers 

As subject of copyright, 130. 
General Publication 
(See Publication.) 
Germany 

Convention with, for copyright privileges, 454 
Gift 

Of copies, as a publication, 49, n 61. 
Glaaaware 

Not copyrightable, 124, n 13. 
Goreimment Publications 

As subject of copyright, 125, 144. 

Crown copyright in England, 125. 

Duration of copyright in, under English stat- 
ute, 240. 

Ofi&cial documents, 126. 

Right to copyright in, 144. 
Grammars 

As subject of copyright, 95. 
Guide and Road Books 

As subject of copyright, 95. 

Half Tones 

Not copyrightable as photographs, 118, n 39. 
Hawaii 

Copyright in, 72. 

Residents of, copyright in United States by, 
159. 
Hire 

Work made for, who entitled to copyright, 152. 
Hungary 

Convention with, quoted, 454, n 32. 

Ideas 

As subject of copyright, 106, 267. 

Not constitutional subject of copyright, 85. 
Dramatic composition, infringement, use of 

ideas, 318, n 89. 
Property in, at common law, 10, 22. 
Hhistrations 

Copying, as infringement of book, 303. 
Cutting from book as infringement, 290, n 49. 
In advertisements, copyright in, 140. 
Of art or system expounded, copyright in, 266, 

n 80. 



Illustrations — Continued 

Pictorial illustrations, need not illustrate book, 
119. 
ImitaUons 

Infring:ement by, of popular singers, 321. 
Impersonations 

As dramatic compositions, 108. 
Immoral Works 

Not eopypghtable, 99. 
Not pro^ted at common law, 12. 
Importation 

As infringement, 292. 

Books rebound abroad, 441. 

Domestic manufacture as affecting right of, 

100. 
Foreign reprints under English statute, 77, 78. 
International copyright, 455. 
Prohibition of, 439-442. 

Domestic manuf aeturing requirements, 441, 

442. 
False notice of eopyright, 440. 
Infringing or piratical copies, 439. 
.Remedies for unlawful, 443. 
Impounding Pendente Lite 
Generally, 365. 
Photoplay film, damages for seizure of, 366, 

nlO. 
Procedure, 366. 

Return of property, affidavit for, 366^ n 15. 
Effect of moving for increased bond, 366, 
nl5. 
ImproTements 

As affecting question of infringement, 283. 
Inchoate Works 

Copyright of, 106. 
Index 

As subject of copyright, 97, 134. 
Index cards, 124. 

As a book, 101. 
Indexed letter file, 98, n 36. 
Infringement, as, 306. 
Infringement, of, 310. 
India 

Copyright in, 83. 
Indirect Copying 

As infringement, 327. 
Information 

Property in, at common law, 21. 
News, 21, 54. 
Infringement 

Abridgments, 304, 305. 

Condensed story of opera, 264, n 66, 305, 
n76. 
Abstract of textbook for use by studexkts, 290, 

n 47. 
. Account book, form of, 266, n 81. 
Accounting for profits. 

Common-law rights, 62. 
Copyrights, 353-355. 
Acknowledgment of source, 284. 
Action for, nature and form, 377-379. 

Infringement of common-law property, 61. 
Additions by infringer, 283. 
Addresses, 312. 
Advertisements : 

Copied from manual, 266, n 82. 
Mode of advertising, 271. 
Trade catalogue, 278, n 49. 
Amount of matter copied, 280, 281. 
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Infringement — Continued 
Animns furandi, 289. 
Arrangement or plan of work, 299. 

Of law book, 299, n 97. 
Art or system expounded, 266. 
Art works, 324^327. 

Dioramie copy, 325. 

Independent reproductions of same art 
work, 326. 

Indirect copying of, 327. 

LiTing pictures or tableaux, 325. 
Author's liability: 

To publisher for false representation of 
originality, 60, n 65. 

To publisher for infringement, 39. 
Books, 297-330. 

Breach of contract as, 262, 291, 292. 
Burlesque, 276, 302, n 45. 
Canvassing for orders, 324, n 86. 
Cartoons, 303, n 60. 
Charts, 273, 311. 
Chromos, 325, n 98. 
Codes, 299, n 2. 

Comment and criticism, extracts for, 300. 
Common-law rights, 58, 59. 
Competition between works, 282, 300. 

Injury to sale of original, 282, n 88. 
Compilations, 270, n 1, 307-310. 

Credit ratings, 270, n 1. 

Fair and ucJair use of, 307. 

Piracy of, illustrated, 307, n 82. 

Syllabi or summaries distinguished from 
mere data, 307, n 91. 
Component parts of work, 272-275. 

"Component parts" construed, 272, n 4. 

Physical connection of, 272, n 6. 

Words and music as, 274. 
Composite works, 274. 
Compulsory licenses, 323. 

English statutes, 295. 

United States statutes, 294. 
Conditions precedent to action for, 380. 
Contract, breach of, as, 291. 
Contributory infringement, 335. 

Causing or procuring infringement, 331, 
n 56. 

Sale of motion picture fihn, 335. 
Copy books, 299, n 2. 
Copying, 276-288, 298, 318, 320, 325-327. 

Dramatic works, 318. 

Indirect copying, 286, 327. 
Artistic works, 327. 
Dramatic works, 318. 
Photographs, 328. 
Previous use by others, 285, n 4. 

Mode of, 276, 326. ' 

Musical works, 319. 

Necessity 6f , 277, 278. 

Sufficiency of, 279-288. 

What constitutes, 276. 
Corporate officers, liability, 334. 
Costumes, 316. 

Crime, infringement as a, 444-446. 
Cuts, 273, 303. 

Cut from periodical, 303, n 61. 
Cutting out illustrations from book, 290, n 49. 
Damages, 357-364. 

Failure to recall copies from dealers, 364, 
n 2. 



ion and note niinibersj 

Infringement — Continued 
Defenses, 388-392. 

Custom to copy, 389. 

Former adjudication, 391. 

Statute of limitations, 392. 

Unclean hands, 390. 

Infringement by plaintiff, 390. 
Definition of infringement, 263. 
Design suggested by defendant, 278, n 49. 
Dictionaries, 309. 
Directories, 308. 

Difference in date, 308, n 3. 

For previous year, 282, n 78. 

Verification of matter copied, 308. 
Discovery, 356. 
Distribution of copies, 290, 291. 

Among audience, 302, n 38. 
Dramatic works, 313-318. 

Abridged story of opera, 264, n 66. 

Combination of stock incidents, 318, n 92. 

Copies for use of actors, 302. 

Cutting and pastii^ lawful book for act- 
ing version, 302, n 38. 

Dramatization of novel founded on drama, 
318, n 94. 

Ideas, use of, 318, n 89. 

Liability, 333. 

Performance, 314-317. 

Publication of farce in magazine, 280, 
n 63. 
Dramatization, 302. 

Independent dramatizations of same novel, 
11, n 81. 

Of newspaper reports, 302. 

Reserved right of, 302, n 42. 
Drawings and illustrations of art or system, 

266, n 80. 
Engravings, 273, 325, n 98, 
Evidence of, 424-430. 

Burden of proof, 424. 

Damages from, 431. 

Profits from, 432. 
Extracts, 300. 
Extraterritorial act^, 296. 
Facts, 267. 
Fair use, 288, 299. 

Implied license of fair use, 298, n 86. 
Fiction masquerading as fact, 267, n 93. 
Foreign made copies, 324, n 86. 
Forfeiture and destruction of infringements. 

367-370. 
Form or size of work, 269. 
General rules, what constitutes, 263-296. 
Ideas, 267. 
Illustrations, 303. 

Illustrations copyrighted bv another, 272, 
n 8. 
Imitations of popular singers, 321. 
Importation, 292, 439. 

Of piratical copies, 439. 
Republication of imported book, 439. 
Impounding infringements pendente lite, 365, 

366. 
Improvements by infringer, 283. 
Index, infringement of, 330. 
Indexing as, 306. 

Infring^ing works as subject of eopvright, {)9, 
139. 
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Infringement — Continued 
Injunctions, 341-362. 

Cessation of, as bar to, 344. 
Innocent, accidental omission of notice, 194. 
Instructions to employees, 289, n 31. 
Intent or purpose, 289. 
Jurisdiction, 381, 382. 
Key: 

Credit ratings, 270, n 1. 
Directory, 299, n 97. 
Map, 270, n 99. 
Textbook, 305, n 74. 
Labels, 330. 

Law books, 268, n 96, 310. 
Citation tables, 310. 
Digests, 310. 
Reports, 310. 
Rules of court, 310. 
Statutes, 310. 

Textbooks and encyclopedias, 310. 
Lectures, 312. 
Letterpress and illustrations separately owned, 

272, n 9. 
License restrictions, violation of, 262, 291. 
Sale in unlicensed territory, 291, n 51. 
Literary works, 297-310. 
Living pictures or tableaux, 325. 
Indirect copy made by, 327. 
Maps, 273, 311. 

Coloring of, 270, n 99. 
In statistical atlas, separate copyright un- 
necessary, 273, n 11. 
Matter owned by others, 274, n 19. 
Mechanical devices, 317, 322, 323, 375. 
As copies, 276. 

Copying records as infringement, 385, n 74. 
Mechanical reproduction of music, -322, 323. 
Motion pictures, 317. 
Memory, reproduction from, 69, 286. 
Mode of copying, 326. 
Monogram campaign badge, 273, n 11. 
Monologue, 318, n 85. 
Motion pictures, 289, n 30, 317, 329. 

Advertising nwtion picture exhibition, 263. 

n 69. 
As drama;tization, 302. 
Burlesque of novel, 302, n 46. 
Of scenes described in book, 297. 
Musical works, 267, n 88, 319-323. 

License for mechanical reproduction, dis- 
tribution of printed copies, 259. 
Mechanical devices, 319. 

Compulsory licenses, 323, 374. 
Rolls and records as copies, 276. 
Performance, liability for, 333. 

Performance in restaurant as perform- 
ance for profit, 321. 
What is infringing performance, 321. 
"Puryjoso of public ]>erforraance for 
profit/' 321, n 31. 
New edition, consent of proprietor, necessity to 

support copyright, 139. 
News, 267. 
Notice detached from motion picture film, effect. 

289, n 30. 
Notice of restrictions, violation of, 291. 
Novelization of dramatic work as, 313. 
Officers of corporation, liability, 334. 
Opinions, 267. 
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Infringement — Continued 
Oral delivery, 312. 



Painting, by tableau or living pictures, 58. 

Pantomime, as dramatization, 302. 

Paraphrasing, 279. 

Particular subject matter, 297-330. 

Patents and copyrights contrasted, 264, n 77, 

278, n 44. 
Penalties for, 371-373. 
Pen or pencil sketch, 326, n 7. 
Performance and performing rights, 302, 314. 

Dramatic performance, 314-317, 333. 

Musical performance, 321. 

Pictures as a performance, 317, n 80. 

Place and nature of, 315. 
Periodicals, 274. 

Pictures in, 274. 
Persons liable for, 331-335. 
Photographic reprints, 279, n 51. 
Photographs, 328. 
Photoplay founded on book or drama, as, of 

prior like work, 318, n 95. 
Pictorial illustrations, 273, 324-327. 
Pictures, in periodical, 274. 

Of scenes described in book, 297. 
Piracy defined, 263. 
Plan of work, 270. 
Pleading fact of, 401. 
Printing, 319. 

Printer, liability of, 332. 
Prints, 273, 324-327, 330. 
Profit, music in restaurant as performance for, 

321. 
Proportion of copied matter, 281. 
Publication, 290, 291, 313, 319. 
Publisher, liabUity of, 332. 
Quantity and quality of matter copied, 280. 
Quotations, 300. 

Excessive quotation, 300, n 9. 
Readings, 302. 

Records for phonog^ph as copies, 276. 
Reduction in demand for original work, 288, 

n 22. 
Remedies for, 336-438. 

Of common-law rights, 60. 
Repair or restoration of copies, 293. 
Reproduction of work, 279. 

By author who has parted with copyright, 
287. 
Reversed copies from wood block, 325. n 87. 
Reviews of work, 300. 
Rights conferred by copyright, 1, 264. 

Rights not conferred, 266-271. 
Rules for practice and procedure, 376. 
Sale, 290, 291, 313, 319. 

By subscription only, right to limit, 291. 
n 62. 

Copies once lawfully sold, 290, 291. 

Copies surreptitiously obtained, 291, n 62. 

Of infringing play, as contributory in- 
fringement, 335. 

Of lawful copies, 290, n 45. 
Scenery, 316. 
Segregation of infringing and noninfringing 

parts, burden of proof, 361. 
Sermons, 312. 

Shorthand copy as infringement of common- 
law property, 58. 
Similarity or identity without copying, 278. 
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Infringemaiit — Continued 

Single copy for private use, 290. 
Sporting selections, winning horse, 267, n 86. 
Speculations, 267. 
Subject of work, 268. 
Substantial part cc^ied, 286, n 60. 
Syllabi of law reports, 281, n 72. 
Symbols used in work, 270. 
Test of infringement, 263, n 59, 278, n 47, 280 
n 63. 

Compilations, 307. 
Theories, 267. 
Title of work, 275. 

Trade catalogues illustrated, 278, n 49. 
Translations, 301. 

Independent translations, 301. 

Betranslation, 301. 
Unfair use, 280, n 63, 288. 
Verification of matter copied, 308. 
Injimclioiui 

As remedy for infringement, 341-352. 
Author's name on altered work, 24. 
Basis of remedy by, 339. 

Not dependent on statutory authority, 339 
Breach of contract, 62. 

New edition in breach of contract for edit- 
ing by author, 38, n 65. 

Restrictions as to manner of publication, 38 
Breach of trust or confidence, news, 54. 
Common law-rights, infringement of, 62. 
Concurrent with other remedies, 341. 
Contempt proceedings to enforce, 352. 
Damages in lieu of, 353. 
Dramatic compositions, 342. 
Enforcement and operation of, 352. 

Throughout United States, 352. 
Final injunctions, 343-348. 

Adverse possession by defendant, 347, n 26 

Agreement not to infringe further, 343 
n 18. 

At interlocutory decree, 343, n 7. 

Before publication, 343, n 11. 

Cessation of infringement, 344. 

Damage to plaintiff, 345. 

Laches and acquiescence, 348. 
Excuse for delay, 348. 

Prior determination of right at law, 347. 

Slight infringement, 346. 

Title in dispute, 343, n 7. 
Form and extent, 349-351. 

Certainty required, 349. 

Restraining ** unlawful use,^' 349, n 47, 

Pirated parts not separable, 351. 

Pirated parts separable, 350. 
Importation, in violation of law, 443. 
Innocent infringer misled by omission of notice 

194. 
Letters, publication of, 32. 
Negative covenants enforced by, 62, 262. 
Pending aetion for penalty, 341, n 71. 
Service of writ in other districts, 362. 
Temporary injunctions, 342. 

Afftdavits on application for, 342. 

Before deposit of copies, 386, n 26. 

Bond by plaintiff, as condition of granting 
342. 

Bond in lieu of injunction, 342. 

Circumstances justifying, 342, n 92. 
Objections to practice, 342, n 91. 



section and note numbers] 

InjonctionB — Continued 

Temporary injunctions — Continued 
Damages on dissolution of, 342. 
Dissolution of, 342. 
Dramatic compositions, 342. 
Grounds for denial, 342. 

Copyright, validity or existence of, 3^. 
Compliance with statute, 342. 
Dedication as defense, 342, n 86. 
Insufficient proof of, 342, n 86. 
Disputed and doubtful questions, 342, 
n 83. 
Doubtful questions of law, facts 
undisputed, 342, n 87. 
Financial responsibility of defendant, 

342. 
Infringement by plaintiff, ae defense 

to, 342, n 80. 
Keeping account and giving bond, 342. 

Sealing accounts, 342, n 91. 
Laches, 342. 

Delay without prejudice, 342. 
Excuse for delay, 342. 
State compilation of statutes, 342, n 83. 
Transitory nature of work, 342, n 82. 
Infringement by defendant, showing of, 

342. 
To enforce royalty payments under com- 
pulsory license, 374. 
Violation of sale price, 342, n 78. 
Innocence 

(See also Intent.) 
As defense: 

Presumption and burden of proof, English 

statute, 411. 
To accounting for profits, 353. 
To infringement, musical works, 319. 
Notice of copyright accidentally omitted, effect, 
194, 358. 
Inspection 

Of work infringed, 356, n 15. 
Instnunenta 

Not copyrightable, 124, n 13. 
Intent 

Alteration of copyrighted works, penalty, Eng- 
lish statute, 372. 
Dedication by publication, 42, 47. 
Fraudulent ascription of authorship, penalty 

under English statute, 372. 
General or limited publications, 47. 
Infringement, bearing on, 289. 
Infringement of common-law rights, 58. 
Innocent, as defense to accounting for profits, 

353. 
Notice of copyright accidentally omitted, effect, 

194. 
Photographs, infringement, 328. 
Presumption of intent to dedicate, 42, n 4. 
Interim Gopsrright 

Foreign books, 193. 

For exhibitors at Louisiana Purchase Exposi- 
tion, 71. 
Works previously published, 92, n 71. 
Under Canadian statutes, 234. 
International Oopyriglit 
Assignment of, 247. 

Australia bound by Berlin Convention, 81. 
Averment of reciprocal relations, in action for 
infringement, 396. 
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International Copyright — Continued 

Canada bound by Berne Convention, and Addi- 
tional Act of Paris, 79. 
Citizenship and residence as affecting right to 
copyright : 
Canadian statutes, 162. 
English statutes, 161. 
United States statutes, 167-160. 
Conventions, 463, 465-466. 
Berlin, 466. 

Citizens of nonunion countries, 456. 
Countries ratifying, 466, n 37. 
Protocol to quoted, 466, n 38. 
Berne, 466. 

Citizens of nonunion countries, 466. 
Countries ratifying, 466, n 33. 
Musical compositionsy 456, n 41. 
Paintii^, 456, n 41. 
Registration at Stationers' Hall, 455, 

n 41. 
Translations, 466, n 39. 
Buenos Aires, 456. 

Countries ratifying, 456. 
China, 454. 
(Germany, 454. 
Hungary, 464. 
Japan, 454. 

For protection in China and Korea, 
454. 
Mexico, 466. 

Countries ratifying, 456. 
Montevideo, 168, n 24, 466. 

Countries ratifying, 456, n 49. 
Paris, 466. 

Countries ratifying, 455, n 35. 
Rio de Janeiro, 466. 

Countries ratifying, 456. 
Cyprus bound by Berlin Convention, 84. 
How secured generally, 463. 
Obtaining benefit of Berne and Berlin con- 
ventions by United States citizens, how, 
464. 
International copyright relations of United 
States, 464. 
British copyright for citizens of United 
States, 464. 
Order in Council of Febr. 3, 1915, 464. 
Requirements to obtain, 220-233, 464. 
Unpublished works of citizens of 

United States protected, 454. 
Works first published in United 
States not protected, 454. 
Reciprocal copyright privileges, 158, 161, 
162, 464. 
Presidential proclamations establish- 
ing, 158. 
International Copyright Union, 455, 466. 
Mechanical musical devices: 
Berne Convention, 322, n 61. 
Foreign works, reciprocity, 322. 
Presidential proclamations, 168. 
Newfoundland bound by Berlin Convention, 80. 
New Zealand bound by Berlin Convention, 82. 
Pan-American copyright, 464, 456. 
United States statutes, reciprocity provisions 

of, 158. 
What law governs, as to remedy, 465. 
Inventor 

Entitled to copyright, 144, 146. 



Itineraries 

As subject of copyright, 95. 

Japan 

Convention for copyright protection in, 454. 

For protection in China and Korea, 454. 
Copyright laws of, 454, n 27. 
Joint Adventures 

Profit-sharing agreement between author and 
publisher, 269. 
Joint Anthorship 

Common-law rights generally, 27. 

Duration of copyright, under Bngiirii statnte, 

240. 
Ownership of copyright, 147. 

Constructive trust in oopyright, 147, n 37. 
What constitutes joint authore^ip, 27, 147, n 37. 
Judgments and Decrees 

Action for infringement, 435. 

Accounting for profits, form of, 354, n 79. 
Injunction, form of, 349-351. 
Consent decree in compromise and settlement, 

effect, 436, n 67. 
Former adjudication, as defense to infringe- 
ment, 391. 
Res judicata, judgment finding infringement, 
when binding on author, 60, n 65. 
Judicial Doeisions 

Copyright in, 134. 
Judicial Notice 

(See also Evidence.) 
Of motion picture photoplays, 259, n 30. 
Of reciprocal copyright relations with foreign 
countries, 413, n 80. * 
Jurisdiction 

Answer pleading defense based on copyright 

law, 382. 
Controversies arising under copyright law, 381, 

382. 
Equity : 

Accounting for profits, 353. 
Damages, 357. 

Infringement of common-law rights, 62. 
Injunction against infringement, 341. 
Federal courts, 381. 

Cases of common-law property, 63. 
Federal question, price restriotion con- 
tracts, 262, n 67. 
Infringement cases, 381, 382. 
International copyrights, 465. 
Particular courts, 381. 
State courts, 382. 

Cases of common-law property, 63. 
Venue, actions for infringement, 883. 
Jury 

(See Trial.) 

Key 

Infringement by: 

To credit ratings, 270, n 1. 
To directory, 299, n 97. 
To map, 270, n 99. 
To textbook, 305, n 74. 
Korea 

Convention for copyright protection in, 454. 
Treaty with Japan for copyright in, quoted, 454, 
n 29. 

Labels 

As copyrightable books, 101. 

Copyright in, registration in patent office, 141. 
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Labels — Continued 

For manufactured articles, election between 

eopyxight and patent, 141, n 93. 
Infringement of, 330. 

Laoet 

Not copyrightable, 124, n 13. 
Trfirbiwi 

Accounting for profits, as defense, 353. 
Injunction : 

Final, as defense to, 348. 

Preliminaiy, as defense to, 342. 
Nature of work considered, song, 353, n 72. 
Landflcapo 

What is, 227, n 6. 
Law Books 

As subject of copyright, 96, 134-138. 

Court rules, 136. 

Cyclopedias of law, 137. 

Digests, 136. 

Legal blanks, 138. 

Reports of decisions, 134. 
Who may copyright, 163. 

Statutes, 135. 

Textbooks, 137. 
Infringement of, 310. 

Arrangement, copying of, 299, n 97. 

Digests, fair use, 310, n 22. 

Directories and digests compared, 310, n 21. 

Encyclopedias, 310. 

Reports, 310. 

Similarity as evidence of, 427, n 94. 

Syllabi and summaries distinguished from 
mere data, 307, n 91. 

Textbooks, 310. 

LscUuras 

As property, necessity of writing, 10, n 67. 

As subject of copyright, 104. 

Common-law protection of, 20. 

Deposit of copies, etc., unpublished works, 182. 

Infringement of, 312. 

Publication of, 46, n 39. 
English statutes, 53. 
What constitutes, 53. 

Unpublished, copyright in, 103. 
How secured, 182. 
Lsgal Blanks 

Copyright in, 138. 
Lsgali^ 

Criminal data and statistics as subjects of 
property, 12, n 82. 

Essential to copyright, 99. 

Essential to protection at common law, 12. 
Letter File 

Copyright in, 101, 124. 

Indexed, not copyrightable, 98, n 36. 
Letters 

Common-law rights in, 18. 

Literary merit not essential to property in, 13, 
n 85, 18. 

Literary property in, separate from title to 
physical substance, 32. 

Official, copyright in, 126. 

Ownership at common law, 32. 

Protected as nutnuscripts, 105. 

Publication of, 32. 

Rights of sender and recipient, 32. 

Right to inspect and take copies, 32. 

Sale of, 32. 



[The figures refer to se<tion and note numbers] 

Libel 



As subject of copyright, 99. 

Use of author's name on altered work, 24. 



(See also Performance and Performing Rights.) 
Assignability of, 258. 
Assignments distinguished from, 248. 
Compulsory licenses, 294, 295. 

Mechanical musical devices, 323, 374. 
RoyaRies under, 291, n 50, 295, 322, n 61, 
323, 374. 
Construction and operation of license contracts, 

259. 
Contributory infringement, by inducing viola- 
tion of restrictions, 335. 
Exclusiveness of, 259. 

Performing licenses, 37. 
Generally, 256-259. 
Implied, of fair use, 298, n 86. 
Licensee : 

Not a proprietor, 151. 
Right to license others, 38, 259. 
Right to obtain copyright, 145. 
Right to sue, 62. 
Motion pictures, sale of film as implied license, 
37, n 48. 
Separation of dramatic and motion pic- 
ture rights, 121, n 82. 
Negative covenants implied, 259. 
Notice of copyright, omission by licensee, effect, 

213. 
Notice to licensee of prior equities, 250. 
Oral evidence of written license, 287, n 5. 
Parties, right of licensee to sue, 385. 
Payment of damages as, 61, n 67. 
Performing licenses, 37, 38, 256, n 1, 259. 

Exclusiveness of, 37. 
Publication and dedication by licensor, effect 

on licensee, 42. 
Recording in copyright office, 250. 
Revocation of, 259. 
Royalty, compulsory license, 291, n 50, 295, 322, 

n 61, 323, 374. 
Sale in unlicensed territory as infringement. 

291, n 50. 
Serial rights, owner of, mere licensee, 151. 
Violation of, as infringement, 262, 291. 
Writing and signing, &7. 
Licensing Acts 

As early form of copyright, 65. 
Idmitation of Actions 

Infringement, actions for, 392. 
Limited Publicatioii 
(See Publication.) 
Literary and Artistic Merit 

Advertisements, catalogues, and price lists, 140. 
Necessity of : 

To protection at common law, 13. 

Letters, 18. 
To support copyright, 98. 
Literary Propexty 

(See also Common-law Rights.) 
Abandonment of, 57. 
Attachment and execution, 7. 
Assignments, licenses, and contracts, 33-39. 
Bankruptcy, as asset?, 7. 
Definition, 3. 
Duration, 9. 
Foreclosure of mortgage on, 7. 
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Literary Property — Continued 
Publication, 40-56. 
Subjects of, 3, 10-24. 

Manner and postures of actors in perform- 
ing play, 16. 
Taxation, 8. 
Litliograplis 

Registration at Stationers' Hall, 227. 
Registration of foreign made, 100. 
' ' Separate lithographs ' ' under domestic manu- 
facturing clause, 100. 
Living Pictures 

As infringement of art works, 58, 325. 
Dramatic composition, as infringement of, 317, 

n 80. 
Infringement of original by copy of, 327. 

Magairiuft 

(See also Periodicals.) 
As a book, 101. 

Serial publication in, as a dedication, 49. 
Magic Lantern Slide 

As infringement of photograph, 328, n 33. 
Manual of Instructions 

Cop3rright in, 140, n 85. 
Manuscript 

As subject of copyright, 105. 

Attachment of, 7. 

Author's name, use on mutilated or altered 

manuscript, 24. 
Bankruptcy of author, publication by trustee, 7. 
Damages: 

For author's failure to furnish, 39. 

For unauthorized publication of, statute. 

363. 
Measure of, for conversion or loss of, 61. 
Evidence of title, 60, n 65, 156. 
Execution against, 7. 

Jurisdiction, of state and federal courts, 63. 
Letters protected as, 105. 
Performing right in, English law, 226, n 4. 
Picture as, 105. 

Within statutory remedy for unauthorized 
publication, 63. 
Possession of, as evidence of ownership of copy- 
right, 156. 
Publication of, what constitutes, 48. 

Unauthorized publication, statutory rem- 
edy, 63. 
Replevin or trover for, 61. 
Sale or g^ft of physical object, 38. 
Statutory protection of, 105. 
Taxation of, 8. 
Map 

Common-law property in, 21. 

Component part of book, physical connection. 

272, n 6. 
Copying of, question for jury, 311, n 47. 
Copyright in, 112. 
As a book, 112. 
As an engraving, 112. 

English statute, 112. 
As a writing in constitutional sense, 85. 
Infringement of, 311. 

As component part of work, 273. 
Coloring of, 270. n 99. 
Key to, 270, n 99. 
Statistical atlas, 303, n 60. 
New editions of, copyrightable, 139, n 59. 



Map — Continued 

Notice of copyright: 

Map and book combined, 218, n 43. 
Necessity of notice on original, 219. 
Originality, derived from prior publications, 

112, n 98. 
What constitutes, 112, n 98. 
Market Quotations 

Common-law property in, 3, 21. 
Compilation of, copyrightable, 128. 
Copyright in, 128. 
Gambling transactions, 12, n 82. 
Master 

Reference to, 434. 

On accounting, 355. 
Mechanical Devices 

(See also Motion Pictures; Musical Composi- 
tions.) 
As subject of copyright, 123. 
Compulsory license, 294, 295, 323, 374. 
Copyright as including meane for mechanieal 

production, 120. 
Costs in action for statutory royalties, 374. 
Dramatic composition as, 108. 
Duration of copyright in, under Englii^ stat- 
ute, 240. 
Foreign musical works, reciprocity, 322. 
Infringement by: 

Of dramatic cx>mposition, 317. 
Of musical composition, 319, 322, 323. 
Of record, by copying it, 385, n 74. 
Remedies for, 375. 
Licensee, right to sue for copying of his rec- 
ords, 385, n 74. 
Musical performing rights, infringement by, 

321. 
Music rolls and records as infringing copies, 

276, 370, n 36. 
Ownership of copyright in, under English stat- 
ute, 144. 
Residence of corporation, English statute, 222. 
Royalty under compulsory license, 374. 
English statute, 295. 
Triple royalties, 374. 
Memory 

Infringement by reproduction from, 284. 

Mexico 

Convention of, 456. 
Mimeographed Work 

As subject of copyright, 100, n 70. 
Printing as including, 276, n 35. 



Omission of notice of copyright by, 194. 
Model 

Deposit of photograph or identifying repro- 
duction of, 184. 

Description of, deposit to secure copyright un- 
der former law, 199, 200. 

Unpublished, copyright in, how secured, 184. 

Monastery 

Copyright by member of, ownership, 251, n 65. 

Monogram 

As cut, print, or engraving, 273, n 11. 
Copyright in, 124, n 13. 

Infringement of, as component part of book, 
273, n 11. 

Monologue 

Infringement of, 318, n 85. 



INDEX 



1255 



I The figures refer to section and note numbers] 



Monopolies 

Contracts in redtraint of trade, 260. 
Price restrictions, 260. 
Montevideo 

Convention of, 456. 

Rights in United Statee under, citizens of 
Peru, 168, n 24. 
Morality 

Common-law protection dependent on, 12. 
Copyright, essential to, 99. 
Mortgages 

Of copyright, 253. 
Of manuscripts, foreclosure, 7. 
Motion Pictures 

(See also Photoplays.) 
Advertising exhibition of, as infringement, 

263, n 59. 
Assignment of rights, record of, in copyright 
office, 250, n 58. 
Percentage of receipts from scenario, 252, 
n 73. 
Common-law rights, 15. 
Copyright in, 120-122. 

As dramatic compositions, 108, n 42. 
Constitutionality of statute, 85. 
Motion picture photoplays, 121. 

Photoplay founded on drama sepa- 
rately copyrightable, 121, n 83. 
Photoplay founded on novel as copy- 
rightable dramatization, 121. 
Motion pictures other than photoplays, 122. 
Not produced by photography, 122. 
Scenario separately copyrightable, 121. 
Unpublished, copyright in, how secured, 
185. 
Burden of proof as to class of work, 

413, n 94. 
Deposit of title, description, and 
prints, 185. 
Copyright of, as dedication of rights in origi- 
nal work, 42, n 6. 
Damages: 

For infringement by, limitation of amount, 

362. 
For seizure of film, in infringement suit, 
366, n 10. 
Dramatic composition : 

As constituting, 108, 121, n 83, 302. 
Change of peiiormer's costumes shown by, 
108. 
Dramatization, as, 302. 

As including motion pictures, in license, 
37, 259, n 30. 
Films: 

As photographs, 118, 120. 
As writings in constitutional sense, 85. 
Lease of, as reproduction for sale, 186. 
Sale of : 

As contributory infringement, 335. 
As dedication of play represented, 51. 
As license, 37, n 48. 
Implied covenant against license for, 259, n 34. 
Infringement by: 

Burlesquing novel as, 302, n 45. 
Contributory infringement, sale of film as, 

335. 
Independent production of foreign play, 

301, n 31. 
Of dramatic composition, 317. 



Motion Pictures — Continued 

Infringement by — Continued 

Of performing rights, 259, n 34, 317, n 80. 
Of fecenes described in book, 297. 
Infringement of, 329. 

Photoplay founded on book or drama, as 
infringement of prior, 318, n 95. 
Injunction against photoplay, preliminary, 342, 

n 88. 
Judicial notice of, 259, n 30. 
Licenses : 

Implied license from sale of film, 37, n 48. 
License to dramatize as including photo- 
plays, 259. 
Performing license, as including, 37, 259, 
n 30. 
Notice of copyright: 

Detached from film, innocent infringement, 

289, n 30. 
Place of, on film, 218, n 47. 
Parties, joinder of owner and lessee of film, in 

action for infringement, 386, n 82. 
Photographs distinguished from, as infringe- 
ment of book, 297, n 80. 
Reproduction for sale, lease of film as, 186. 
Separation of dramatic and motion picture 

rights, 121, n 83. 
Vendor of film as contributory infringer, 335. 
Motion to Dismiss 
(See Pleading.) 
Motive 

Infringement of common-law rights, 58. 
Infringement of copyright, 289. 
Multifariousness 

Bill for infringement, 403. 
Mnsicid Oompositions 

(See also Dramatico-Musical Compositions; Me- 
chanical Devices; Performance and Perform- 
ing Rights.) 
Adaptations and arrangements of existing 

works, copyright of. 111. 
Author of, piano score of opera, 146, n 29. 
Berne convention, 455, n 41. 
Book, as, within statute, 101, 110. 
Component parts, words and music, 274. 
Compulsory licenses for mechanical reproduc- 
tion, 294, 295, 323, 374. 
Copyright in, 110, 111. 

As writings, in constitutional sense, 85. 
Unpublished, copyright in, 103. 
How secur^, 182. 
Damages for infringing performance, 361, 363. 
Deposit of copies, etc., unpublished works, 182. 
Domestic manufacture, necessity of, 100. 
Dramatic and dramatico-musieal compositions 

distinguished, 108, n 46. 
Dramatico-musieal and musical copyrights dis- 
tinguished, 321, n 40. 
Indecent song, as subject of copyright, 99, n 44. 
Infringement of, 319-323. 

Adaptation for dance music, 320, n 13. 
Coin-operated machines, 321. 
Imitations of popular singers, 321. 
Mechanical devices as, 319, 322, 323. 
Orchestration of song, 320, n 17. 
"Purpose of public performance for 

profit, ' ' 321, n 31. 
Remedies for, 336. 
Similarity as evidence of, 426, n 94. 
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Musical Oompositioiis— Continued 

International protection under Berne conven- 
tion, 455, n 41. 
Mechanical devices: 

As subject of copyright, 123. 

Sheet of music, phonographic record 
as, 123, n 98. 
Compulsory licenses, 294, 295, 323, 374, 375. 

Royalty, 295, 374. 
Foreign works, reciprocity, 322. 
Infringement by: 

Infringing performance by, 321. 
Remedies for infringing, 375. 
Rolls and records as, 319. 
Proclamations as to mechanical musical 

rights, 158. 
Reproduction of uncopyrighted work by, 
42, n 10. 
Notice of copyright, place of inscription, 196, 

218, n 43. 
Originality of. 111. 

Arrangement of opera score for piano, 91, 

n 63. 
New arrangements generally. 111. 
Performance and performing rights : 
At common law, 16. 
Under copyright statute, 321. 

Admission fee permitted when, 321, 

n 45. 
By mechanical instruments as infringe- 
ment, 321. 
Constitutionality of statute, 85. 
Notice reserving rights, English stat- 
ute, 321. 
Persons liable for infringing x)erform- 

ance, 333. 
Profit, performance for, 321. 

In public restaurant, 321. 
Purpose of public performance for 
profit, 394, n 43. 
Piano score of opersL, author of, 146, n 29. 
Publication of, what constitutes, 52. 

Partial publication, effect as dedication, 52. 
Records, perforated music rolls, etc., as sub- 
ject of copyright, 123. 
Registration at Stationers' Hall, 226. 
Royalty, compulsory license, 295, 374. 
Topical song, as subject of copyright, 98, n 40. 
Words and music as component parts of, 274. 
Moflic Bolls and Records 

As infringing copies, 276, 370, n 36. 
As subject of copyright, 123. 
Mutilation 

Of author's manuscript: 

Damage to author's reputation, 38. 
Of uncopyrighted work, use of author's 
, name, ^. 

Right of assignee to mutilate, 38. 

Name 

Author's name: 

In application for registration, 187, n 83. 
Right to omit, 24, 38. 
Right to use, 24, 38. 

After expiration of copyright, 243. 
On altered work, 24, 42. 
New editions, 24. 
Uncopyrighted work, 42. 
On dedicated work, 42. 



Name — Continued 

False ascription of authorship, 38. 

Fictitious characters, as subject of property, 

10. 
Fictitious or trade-name, in eopyright notice, 

195. 
Nom de plume of author, right to use, 24, n 43. 
Use of real name on uncopyrighted work, 
42, n 14. 
Proprietor's name: 

In copyright notice, 195. 
Inscription of, under English statute, 233. 
Title or name of work: 

Common-law rights in, 23. 

Copyright in, 143. 

Of play, use in motion picture prodaction, 

15, n 1. 
Use after expiration of copyright, 24B, 
Nautical Almanack 

British crown eopyright in, 164, n 84. 
Negatives 

Photc^aphic : 

As subject of copyright, 118. 
As writing in constitutional sense, 85. 
New Editi(»i8 

Author's name, use of, 24. 
Breach of contract with anth<« for new edi- 
tion, 38, n 65. 
Copyright in, 139, 272. 
Copyright of, effect, 92. 
Newfonndlaiid 

Berlin Convention in force in, 80. 
Copyright in, 80. 
News 

Breach of trust or confidence, injunction, 54. 
Common-law property in, 21. 
Copyright in, 91, 102, 128, 267. 
Dedication, by publication, 54. 
Fiction masquerading as fafet, not copyright- 
able, 99, n 52. 
Foreign telegrams, 102. 
Nature of property in, 21. 
Publication of, what constitutes, 54. 
Rationale of protection, 21. 
Nefwspaper 

(Seid also Periodicals.) 
Article in, as book, 101. 
As book, 101. 
Comic supplement as copyrightable book, 101, 

n 87. 
Copyright in, 102. 

Damages for infringement of photograph, limi- 
tation of amount, 362. 
Paragrapher as author, 146, n 30. 
New Zealand 

Copyright in, 82. 
Nom de plume 

Right to use, after expiration of copyright, 243. 
Notice 

From register of copyrights required deposit of 

copies, 174. 
In book, of restrictions, as preventing dedica- 

cation, 49. 
Of mechanieal user of musical composition, 374. 
Reserving dramatic rights, effect of, 51, n 8. 
Reserving performing rights in musical compo- 
sition, effect, 52, n 18. 
Restrictions by, violation of, as infringement, 
291. 
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Notice of Oopyrifht 

Accidental omission of, effect, 194. 
Accounting for profits, omission of notice as de- 
fense, 353. 
Actual notice as a substitute for, 219, n 51. 
Art works, signature of artist sufficient, Cana- 
dian statute, 234. 
Assigiiment, substitution of assignee's name in, 

195. 
Burden of proof, to support copyright, 413. 
Canadian statutes, 234. 
Compilations, 219. 

Condition precedent to right of action, 380. 
Contents of, 195, 214r-217. 

Date of copyright, 195, 216. 

Entry for copyright, 195, 215. 

Name of proprietor, 195, 217. 
Copies or editions on which required, 194, 219. 

Deposits in cop3rright office, 219. 

As premature or false, Canadian stat- 
ute, 234, n 27. 

Foreign editions, 89, 194, 219. 

Infringing copies, 213. 

Original painting, map, chart, photograph, 
dbrawing, engraving, etc., 219. 

Pufblished editions, 219. 

Serial and book editions, 219. 

Several copies on same sheet, 219, n 51. 

Revised editions, compilations, adapta- 
tions, etc., 219. 
Damages, omission of notice, effect, 358. 
Date of publication, Engli^ statute, 233. 
Detaching from film, effect on infringement, 

289, n 30. 
Editions on which required, 194, 219. 
English statutes, 233. 

Estoppel to deny publication from use of, 421. 
Evidence of use of, to show copyright, 420. 
Extralegal requirements as to, 167, n 5. 
False notice: 

Affixed abroad, penalty, 89. 

As criminal offense, 449-451. 

Importation with prohibited, 440. 
Fictitious name, illegal under state statute, 217, 

n42. 
Foreign editions, 89, 194. 
Form of, 195, 214-217. 

Fraudulent removal or alteration of, as crim- 
inal offense, 452. 
Licenses, omission by licensee, effect, 213. 
Map and book combined, 218, n 43. 
Mistake, omission of, by, 194. 
Motion picture films, place of, 218, n 47. 
Name of proprietor, English statute, 233. 
Necessity of, 194, 213. 
Number of notices, 197. 
Omission of: 

Accident or mistake, 194. 

Effect, 194, 213. 
Periodicals, place of notice, 218, n 46. 
Piratical copies, 213. 
Place of inscribing, 195, 196, 218. 
Pleading insertion of, 398. 
Publication with, initiates copyright, 171. 
Repetition of original notice: 

Revised editions, compilations, adapta- 
tions, etc., 219. 
Separate publication of song from opera, 194. 
n 29. 

Serial and book publication, 219. 



lion and note niimbers] 

Notice of Oopyriglit — Continued 

Statutory provisions, 194, 212. 

Title page, 218, n 46. 

Trade-name, notice in, 217. 

Work published in several volumes, 219. 
Novelty 

' Not essential to copyright, 94. 

Offenses and Prosecutions 

Alteration of author's work, sale as unaltered, 
English statute, 372. 

Exhibition of copy of art work, 325, n 3. 

Failure to deposit copies, 447. 

False affidavit of American manufacture, 192, 
448. 

False notice of copyright, 449-451. 

Fraudulent ascription of authorship, English 
statute, 372. 

Fraudulent removal or alteration of notice of 
copyright, 452. 

Infringement of copyright, 444-446. 
Official Letters and Documents 

Copyright in, 126. 
Opera 

As copyrightable dramatico-musical composi- 
tion, 108. 

Common-law rights, 15. 

Pleading copyright in, 396, n 53. 
Opinions 

Copyright in, 267. 
Oral Delivery or Bedtal 

Publication of, what constitutes, 53. 

Works for, as subject of copyright, 104. 
Orchestral Score 

As a dramatic composition, 108. 

From piano score of unpublished musical com- 
pK)sition, 52. 
Originality 

Adaptations, 11. 

Arrangement of opera score for piano, 91, n 63. 

As essential to authorship, 146. 

Burden of proof, to suppwrt. copyright, 413. 

Compilations, 11, 95. 
Of statutes, 135. 
Test of, 95, n 90. 

Designs, 119, n 68. 

Dramatic compositions, 11, 109. 

Dramatization of existing works, 11, 109. 

Evidence of, to show copyright, 418. 

Independent dramatizations of same novel, 11, 
n 81. 

Index to other works, 97. 

Legal blanks, 138. 

Letters, 18. 

Map derived from prior publications, 112, n 98. 

Matter previously published, 92. 

Mechanical aggregation of old matter, 139. 

Musical compositions, 111. 

Necessity of: 

For protection of common law, 11. 
To support copyright, 91-97. 

New editions, 139. 

Photographs, 118. 

Pictures of statuary offered for sale, 140, n 82. 

Pleading, averment of, 396. 

Reproduction of other works, 91. 

Several dramatizations of same story, 109. 

Title to work, 143. 

Translations, 11, 127. 

What constitutes, 11, 91. 
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[The figures refer to 

Other Vendoiui 

Notice of copyright on, 219. 
Originality of, as subject of copyright, 109. 
Ownership 

(See also Persons Entitled to Copyright; Pro- 
prietor.) 

Additions to play made by actor, 29, n 80. 
Agency or proprietorship under contract, 38, n 

52. 
Burden of proof, to support copyright, 413. 
Copyright, 144-166. 

Joint owners of, 261. 

Owners in common of, 147. 
Dominion of assignee unrestricted, 38. 
Dramatization made by actor, 29, n 82. 
Evidence : 

Of copyright, 423. 

Of manuscript, 60, n 65. 
Joint authors, 147. 

Legal encyclopedic articles prepared under con- 
tract, 29, n 79. 
Pleading: 

Of copyright, 400. 

Of conmion-law property, 60, n 64. 
Posthumous works, 155. 
Registration at Stationers ' Hall ad evidence of, 

230. 
Tenants in common, assignees, 246. 
Title to literary property, 25-32. 



(See also Art Works.) 

Common-law protection of, 17. 

Copyright in, 114. 

Damages for infringement, statutory, 361. 

Description of, necessity of deposit to secure 
copyright under former law, 199, 200. 

False ascription of authorship, or alteration of, 
penalty, English statute, 372. 

International protection under Berne Conven- 
tion, 455, n 41. 

Notice of copyright, necessity of, on original, 
219. 

Originality and authorship, evidence of, 418, 
n25. 

Registration at Stationers' Hall, 228. 
Pantomime 

As dramatic composition, 108. 
Paraphrasing 

As infringement, 279. 



Additional act and interpretive declaration, 
Berne Convention, 455. 
Parties to Actions * 

Defendants, in actions for infriiigement, 387. 
Plaintiffs, in actions for infringement, 385, 386. 
''Any party aggrieved," 385. 
Assignee, 385. 
Equitable owner, 385. 
Executory contract to a.ssigii, 386, n 79. 
Joinder, 386. 

Licensee and proprietor, 386, n 76. 
Owner and lessee of motion picture 
film, 386, n 82. 
Licensees, 385. 

Licensee to make mechanical records, 
385, n 74. 
Oral assignment, 386, n 79. 
Violation of common-law rights, 62. 



section and note numbersj 

I Partnership 

Affidavit of manufacture, copyright by, 189. 
; Patent Office 

Prints and labels, registration in, 87, 141. 
Patent SpeciilcatiiHis 

As subject of copyright, 132. 
Patents 

Copyrights distinguished from, 146, n 25. 
Patent and copyright for same design, 92, n 70. 
Patterns 

As copyrightable books, 101. 
As subject of copyright, 113, n 9, 113, n 11, 
119, n 64. 
Penalties 

Action for, nature and form, 379. 

As statutory liquidated damages, 372, n 77. 

Construction of penal provisions, 88. 

Copies or sheets for which penalties attached, 

371. 
Damages immaterial, 371. 
Damages in lieu of actual damages as, 360. 
Destruction of infringing copies before finding, 

371, n 60. 
Discovery in aid of, 356. 
Equity of jurisdietions, 407. 
Failure to deposit copies, 174. 
False affidavit of manufacture, 192. 
Finding in defendant's possession, 371. 
For infringement: 
Former law, 371. 

Infringements imposing liability, 371. 
Limitation of, by number of sheets, 
371. 
Present law, 371. 
Statutory provisions: 

Canadian statutes, 338, 373. 
English statutes, 372. 
United States statutes, 371. 
Fraudulent ascription of authorship, English 

statute, 372. 
Musical compositions as books, 110. 
Persons liable for, 371. 
Pleading, in action for, 407. 
Strict construction, 371, 
Perforated Music Rolls 

(See Mechanical Devices; Musical Compositions.) 
Performance and Performing Bigrlits 

(See also Dramatic Compositions; Dramatico- 
Musical Compositions; Musical Composi- 
tions.) 
Assignment of territorial rights, 247, n 19. 
Constitutionality of statute, 85. 
Dramatic works, 15, 314, 315. 
At common law, 15, 314. 

Publication in book form destroyed 
right, 42, 51. 
Drama first peripormed abroad, English law, 
224, n 92. 
Infringement, performance as, 302. 
Of books, 302. 
Of dramatic work, 314. 
Of musical composition, 321. 
Manuscripts, English law, 226, n 4. 
Musical works, 321. 

Mechanical devices, 321. 
Publication : 

Foreign performance as, 89. 
In book form, as dedication of performing 
rights, 42, 51. 
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Perf onnance and Perf omiixig Rights — Continued 
Publication — Continued 
Performance as: 

Of dramatic compositions, 51. 
Of musical compositions, 52. 



Affidavit of domestic manufacture, necessity of, 

188. 
As books, 101. 

Contribution to, deposit in copyrig^ht office, 180. 
Copyright in, 102. 

Copyright of, covers contents, 201, n 63. 
Date of publication, 187. 

Dedication by serial and book publication, de- 
posit of title, 200. 
Deposit of copies for copyright, 179. 
Domestic manufacture of copies deposited, 178. 
Implied raservations in sale to, 38, n 52. 
Infringement of copyright in, 274. 

Cut from, 303, n 61. 
Notice of copyright: 

Place of, 196, 218, n 46. 

Serial and book publication, 219. 
Ownership of copyright in contributions to, 

under English statute, 144. 
Pictures as component parts, 274. 
Registration : 

At Stationers' Hall, 225. 

Only after publication, 175. 
Renewal of copyright in, r^t to, 239. 
Separate component parts, deposit of title of, 

201. 
Separate publication of contribution, right of, 

English statute, 144. 
Title, registration of, in advance of publica- 
tion, 175. 
Persons EntitLed to Copyright 

Abridger of existing work, 146. 
Administrators, 144, 155. 
Adopter of dramatic work, 146. 
Agent, 156. 
Aliens, 157. 

Assignees of, 160. 
Annotator, as author, 146. 
Apprentice, 144. 

Arranger of musical composition, 146. 
Assigns, 144, 154. 
Author, 144, 146, 150. 

After parting with property right, 146. 

Not also proprietor, 146. 
Biographer, 146, n 23. 
British pharmacopoBia, 166. 
Citizens, 144, 157. 
Citizenship and residence as affecting, 157-162. 

Canadian statutes, 162. 

English statutes, 161. 

United States statutes, 157, 158, 160. 
Contributors to periodicals, 144. 
Crown copyright in England, 144, 164. 
Designer, 144, 146. 
Dramatic rights: 

Owner of, 151. 

Reserved, who may copyright, 151. 
Editor, as airthor, 146. 

Editorial employee of newspaper, 152, n 72. 
Employer or employee, 144, 152. 

As proprietor, 152. 
Executors, 144, 155. 
Government publications, 144. 



Persons Entitled to Copyright — Continued 
Hawaii, residents of, 159. 
Hire, work made for, 152. 
Infringer, 145, n 20. 
Inventor, 144, 146. 
Joint authors, 147. 
Law reports, 163. 
Licensees, 145, 151. 

Limitation to persons named in statute, 145. 
Manuscript, owner of, 156. 
Mechanical devices for reproduction, 144. 
Nominee, 156. 
Nonresidents, 157. 

Nonresident aliens, 158. 
Paragrapher on newspaper staff, 146, n 30. 
Performing rights, owner of, 151. 
Personal representatives, 144. 
Philippine Islands, residents of, 159. 
Photographs, 148, 153. 

Photographer or customer, as proprietor, 
153. 
Pirate not entitled, 145. 
Porto Rico, residents of, 159. 
Posthumous works, 156. 
Proprietors, 144, 150-153. 

Who is proprietor, 151. 
Reporter : 

Of law reports, 145, n 20. 

Official reporters, 145, n 20. 
Of public speech, as author, 146. 
Residents, 144, 157. 

Serial rights, owner of, as proprietor, 151. 
State, 157. 

Statutory provisions, 144. 
Translator, as author, 146. 
Trustees, 147, n 37, 156. 
University eopyright, 165. 
Validation by adoption of unauthorized copy- 
right, 151, n 60. 
Works executed on commission, 144. 
Works made for hire, 149. 
Persons Liahle for Infringement 

Actors, for infringing performance, 333. 

Agent of state, 331. 

Causing or procuring infringement, 331, n 56. 

Contributory infringement, 335. 

Corporate oflSeers, 334. 

Dramatic and musical performances, 333. 

General rule, 331. 

Joint and several liability, 331. 

Manufacture of plate for infringing pioture, 

335, n 90. 
Penalties, 371. 

Printer, publisher, and seller, 332. 
Theater proprietor, 33, n 80. 
]^hilippine Islands 
Copyright in, 75. 

Residents of, copyright in United States by, 
159. 

Phonographic Records 

Copyright of, as such, 123. 
Photo-engravings 

Domestic manufacture of, 100. 
Not copyrightable as photographs, 118, n 39, 
183. 
Photographs 

(Photoplays see Motion Pictures; Photoplays.) 
Album for, as copyrightable book, 101. 
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Photograplui— Oontinned 

Architectural work, photograph of, as publica- 
tion, 55. 
Artistic merit, necessity of, 118. 
Artistic nature of, 118, n 43. 
Author of, who is, 148. 
Common-law protection of, 3, 17. 
Photographer or customer, as proprietor, 30. 
Copyright in, 118. 
As prints, 119. 

As writings in constitutional sense, 85. 
Of existing work of art, 116. 
Of public buildii^, 118, n 43. 
Unpublished photographs, 103. 
Deposit of copies, 183. 
How secured, 183. 
Deposit of, of i>aintings, drawings, models, de> 

signs, etc., under former law, 205. 
Duration of copyright in, under English stat- 
ute, 240. 
Etched negative, variance, 411. 
False ascription of authorship, or alteration of, 

penalty, English statute, 372. 
Independent, of same model, copyrightable, 94. 
Infringement by: 

As infringing copy, 276. 
Of art work, 324. 

Of living picture, as infringement of paint- 
ing, 58. 
Of scenes described in book, as infringe- 
ment, 297. 
Of sculpture, as infringement, 324. 
Infringement of, 328. 

Copyrighted photographs of copyrighted 

painting, 327. 
Head and shoulders only copied, 328, n 28. 
Indirect copying, 328. 
Magic lantern slide, 328, n 33. 
Partial copies, 328. 
Photographs of same object, 328. 
Of same person or model, 328. 

Illegitimate use of same model, 

328, n 30. 
Legitimate use of same model, 328, 
n 29. 
Posters, reproduction on, 328, n 34. 
Similarity as evidence of, 426, n 79. 
Motion pictures: 

Distingfuished from, as infringement of 

book, 297, n 80. 
Films as photographs, 118. 
Negative altered by etching, 118. 
Notice of copyright, necessity of, on original, 219. 
Persons entitled to copyright in, 148^ 
Photo-engravings as, 118, n 39. 
Photogravures as, 183. 
Pleading, authorship and originality, averment 

of, 396. 
Print, as including photographs, 118. 
Proprietor of, 30, 153. 
Publication : 

Acts constituting, 50. 
Cataloguing, 50. 

Distinct photograph of same model, 50. 
Lending, 50, n 84. 
Picture j>ost cards, 50, n 88. 
Registration at Stationers' Hall, 228. 
Residence of corporation, English statute, 222. 
What constitutes, 118. 



PhotogravnreB 

Not photographs, 183. 
Photoplays 

(See also Motion Pictures.) 
Common-law lights in film, 15. 
Common-law rights in scenario, 15. 
Competition with spoken play, 23, n 37. 
Copyright in, 121. 
Copyright of, as dedication of original work, 

42, n 6. 
Damages for seizure of fihn, 366, n 10. 
Injimction against, infringement doubtful, 342, 

n 88. 
Performing license, as including, 37. 

Use 

Articles for, not c<^yrightalble, 124. 
Pictorial mnstrations 

Advertiaeinents, pictorial illustrations in, 119, 

n 62. 
As subjects of copyright^ 119. 
Chromolithographs included, 119. 
Circus posters, 119, n 62. 
''Connected with the fine arts," 119, n 62. 
Infringement of, 324-327. 

As comp<»i«it parts of woric, 273. 
Cutting from book, as infringement, 290, 
n 49. 
What constitutes, 119. 
Pictoze Post Oaida 

As subject of copyright, 116, n 29. 
Picturaa 

(See also Art Works.) 
As manuscript within statutory remedy for 

unauthorized publication, 63. 
As writings in constitutional sense, 85. 
Dramatic composition, as infringement of, 317, 

n 80. 
In advertisements, as subject of copyright, 140. 
Sale of copyrighted work, right to make oc^ies, 
67. 
Piracy 

(See also Infringement.) 
As subject of cop3rright, 91, 145. 
Defined, 263, n 59. 
Place 

Of publication: 

As affecting dedication, 45. 

Foreign publication of drama, 51, n 8. 
Copyright as dependent on, 173, 211, 
224. 
Plagiarism 

Piracy distinguished from, 263, n 59. 
Plan 

Of work, copyright in, 270. 

Property in, at common law, 21. 
Plastic Works 

As subject of copyright, 117. 
Unpublished, copyright in, how secured, 184. 
Deposit of photographs or identi^ing re- 
production of, 184. 
Plates 

Damages for book plates, 61, n 72, n 75. 
Sale of, as license to reproduce copyrighted 
work, 67. 
Playing Oards 

As subject of copyright, 99, n 49. 

Design for, copyrightable as prints, 119. 
Play Right 

(See Performance and Performing Rights.) 
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Floadiiig 

Amendments, 393. 

Avermoit of assignment of common-law prop- 

erty, 60, n 64. 
Ayerment of title to oommon-law property, 60, 

n64. 
Bill, declaration, petiti(m, or complaint, 393-407. 

Amount in controversy, 393. 

Assignment to plaintiff, 400. 

Author or publisher, 394, n 42. 

Authorship, 396. 

Photograph, 396, n 51. 

Citizenship, ^5. 

Compliance with statute, 394. 

Copyright, averment of, 394r-399. 

Corporation as author or proprietor, 396, 
n 53. 

Date of publication, 394, n 42. 

Deposit of copies, 397. 

Dotnestic manufacture, 399. 

Exhibits, 402. 

Following language of statute, 394, n 43. 

Infringement, averment of, 401. 
Bill of particulars, 401, n 1. 

Joinder, 403. 

Matters not required by statute, 394, 407. 

Multifariousness, 403. 

Musical composition for purpose of public 
performance for profit, 394, n 43. 

Notice of copyright, 398. 

Opera, cc^yright in, 396, n 63. 

Originality, 396. 

Ownership of copyright, 400. 

Penalties and forfeitures, 407. 

Prayer for relief, 404. 

Reciprocal relations with foreign country, 
395. 

Recording of title, 394, n 34. 

R^stration, 397. 

Residence, 395. 

Supplemental bills, 406. 

Verification, 405. 

Waiver of penalties and forfeitures, 407. 
Conformity to state practice, actions at law in 

federal court, 393. 
Cross bills and counterclaims, equity rules, 409. 
Demurrer or motion to dismiss, 408. 

Affidavits in aid of, not considered, 408, 
n 41. 
Exhibits : 

Infringed and, infringing works, necessity 
of filing, 402. 

Motion to comi>el filing, 402, n 10. 
Plea or answer, 409, 410. 

At law, 410. 

In equity, 409. 
Variance, issues and proof, 411. 
Porto Bioo 

Copyright in, 73. 
Effect of war with Spain, 73. 
Residents of, copyright in United States by, 159. 
Spanish law in, 73. 
Post Oards. 

As publication of photographs, 50, n 88. 
Picture post cards as subject of copyright, 116. 
Posters 

As infringement of photograph, 328, n 34. 
Circus posters copyrightable, 119, n 62. 



[The figures refer to section and note numbers] 

PocrthunouB Works 



Duration of copyright in, under English stat- 
ute, 240. 
Ownership of, English statute, 155. 
Renewal of copyright in, lig^t to, 239. 

Prodamations 
Of reciprocal copyright relations with f<Hreign 

countries, 158, 454. 
Of reciprocity as to mechanical musical devices, 
158, 322. 
Presnmptioiui 

(See Evidence.) 
Price 

Restrictions on sale price, validity, 291. 
Price Lists 

As subject of copyright, 140. 
Printer 

Imprint not conclusive of liability, 322, n 63. 

Liability of, for infringement, 332. 

Of noninfringing parts of book, liability, 322, 

n 63. 
Profits from infring^nent, liability for, 354. 
Printing 

As infringement of musical compositions, 319. 

Mimeographed work, 100, n 70. 

Necessity of, to support copyright, 100, 123, n 

96. 
Pen, printing with, 201, n 61. 
Typewriting and mimeogpraphing included, 276, 

n 35. 
Typewritten work, as subject of copyright, 101; 
n82. 



As subject of copyright, 119. 

Pattern prints not included, 119. 
Domestic manufacture, necessity of, 100. 
For manufactured articles: 

Election between copyright and patent, 141, 

n 93. 
Registration in patent ofiAce, 87, 141. 
Infringement of, 324r-327, 330. 

As component parts of work, 273. 
Notice of copyright, place of, 218, n 43. 
Photographs not prints, 118, 119. 
RailrcMid ticket as, 119, n 64. 
Registration at Stationer's Hall, 227. 
What constitutes, 119. 
Privacy, Bight of 

Name of author, right to use under privacy 
statute, 24, n 42. 
Process 

Form of, 384. 

Injunoti(His run throughout United States, 352. 
Service, in what district, 384. 
Prodamations 

(See Presidential Proclamations.) 
Profits 

(See also Accounting for Profits.) 
Accounting for: 

Infringement of common-law rights, 62. 
Infringement of copyright, 353-355. 
Evidence of, from infringement, 432. 
Performance for, public restaurant, 321. 
Promptly 

Defined, 175. 
Proprietor 

Agent or nominee, 156. 

Author or, right to copyright, 150. 

Burden of proof, to support copyright, 413. 
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Proprietor — Continued 

Dramatic rights, owner of , as 151. 

Dramatic rights reserved, 151, n 59. 
Employer or employee, 152. 

Gratuitous literary services, 152, n 64. 
Entitled to copyright, 144. 
Licensee as, 151. 

Performing rights, owner of, as 151. 
Photographs, 153. 

Photographer or customer, 153. 
Renewal of copyright, right to, 239. 
Right to obtain copyright, 150. 
Serial rights, owner of, as, 151. 
State as, 157. 
Trustees, 156. 
Who is, 151. 

Limited ownership, 151. 
Pnblicatioii 

(See also Unpublished Works.) 
Abandonment of common-law property by, 57. 
Addresses, 53. 

Author's control of, after dedication by pub- 
lication without copyright, 42. 
Canadian statutes, 234. 
Colorable publication, English Statute, 221, n 

82. 
Consent to, 44. 

Contemporaneous publication, 224, n 92. 
Contract restrictions as to form and style, 38. 
Copyright : 

After publication, 2. 

Before publication, 2. 

Vests on, with notice, 171. 
Dedication by, 40-45. 

Before deposit of title, former law, 200. 

By licensor, effect on licensee, 42. 

By United States government, as dedica- 
tion of copyrighted matter, 125. 

Partial publication, as, 49. 

Performing right dedicated by, 42. 

Unauthorized foreign publication, 44, n 25. 
Drama not published by copyright of photoplay 

based thereon, 121, n 83. 
Dramatic work, as infringement, 313. 
Effect of: 

General publication, 42. 

On common-law rights, 40-45. 

On subsequent copyright, 93. 

Under copyright legislation, 41. 
Evidence : 

Burden of proof: 

Consent to publication, 64. 
To show dedication by, 64. 

To show copyright, 421. 
First or simultaneous publication, Englist stat- 
ute, 221. 
Infringement by, 290, 291. 

Dramatic compositions, 313. 

Musical comiX)sitions, 319. 
Letters, right to publish, 32. 
Limited or qualified publication: 

As dedication of common-law property, 43. 
Mailing from foreign country as, 224, n 92. 
Manuscript, statutory remedy for unauthorized, 

63. 
Motion picture representation as, 121, n 83. 
Necessity and sufficiency to secure copyright, 

171, 209, 223, 224. 
Oral recitals, 53. 



[The figures refer to section and note numbers] 

; Publication — Continued 



Performance as, 51, 52. 

Foreign public performance, 89. 
Photoplay : 

Copyright of, as dedication of original 
work, 42, n 6. 

From drama as publication, 121, n 83. 
Piratical, no bar to copyright by proprietor, 93. 
Place of, 173. 

As affecting dedication, 45. 

To obtain English cop3rright, 45, n 31. 

To secure copyright, 211. 
Published works, copyright in, how secured, 

174r-180. 
Right of purchaser to publish or refrain from 

publishing, 38. 
Serial publication: 

As dedication, 49. 

Bars subsequent separate copyright, 93. 

Subsequent separate publication, effect on 
copyright, 202. 
Simultaneous publication, to support copyright, 
91, n 71. 

English Statutes, 221. 
Time of, to secure copyright, 210. 
Translations, effect on rights in original, 42, n 6. 
Unpublished works: 

Copyright in, how secured, 181-186. 

Effect of copyright of, without publication, 
42. 

Subsequent publication, 186. 
What constitutes, 46-56, 172. 

Architectural works, 55. 

Art works, 50. 

Books, 49. 

Cataloguing paintings and photographs, 50. 

Deposits in copyright office, 56. 

Dramatic compositions, 51. 

Foreign publication of dramatic work, 51, 
n 8. 

General and limited publication, 47. 

Lectures, 53. 

Manuscripts, 48. 

Musical compositions, ^2. 

News, 54. 

Photographs, 50. 

Pictures, 50. 

Sculpture, photograph or engraving of, 50 

Sermons, 53. 

Under Declaration of Paris, 50, n 79. 
What law governs, 42, n 6. 
Public Documents 

Compilation from, as subject of copyright, 95. 
Pnblislier 

As trustee for author, 156, n 2. 
Liability of, for infringement, 332. 
Publishiiig Oontracts 

Equitable jurisdiction, 62. 

Rights and liabilities under, 38, 39, 252, 
259. 

Qualified Publication 

(See Publication.) 
Questions of Law and Fact 

Artistic quality of work, 433. 
Authorship by plaintiff, 433. 
Copying of map, 311, n 47. 
Copying of material part, 433. 
Identity of works, 433. 
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of Law and Fact — Continued 
Legibility of copyright notice, 433. 
Similarity of works, 433. 
Qnotatioiui 

(Stock and market quotations see Market Quota- 
tions.) 
As infringement of copyright, 300. 
As subject of copyright, 1^. 

Race Horses 

"Fonn chart'' as subject of copyright, 96. 
Studbook as subject of copyright, 95. 
Trotting and pacing lists as subject of copy- 
right, 95. 
Bailway Ouides 

As subject of copyright, 96. 
Bailway Ticket 

Copyright in, 98, n 36, 124. 
As book, 101. 

As print or engraving, 119, n 64. 
Literary property in, 10. 
Batification 

Of unauthorized copyright, 147, n 37, 161, n 60, 
166, ^ 4. 
Beadings or Bedtations 

As infringement of copyright, 302. 
Baoeipta 

Evidence of copyright deposits, 419. 
Beoeiver 

For infringing copies, 62. 
Becord 

Copy of, as evidence of copyright, 416. 
Of assignments, in copyright office, 260. 
Of licenses, in copyright office, 260. 
Unrecorded assignment of motion picture rights, 
260, n 68. 
Beoords 

(See also Mechanical Devices.) 
As infringing copies, 276. 
Phonographic, as subject of copyright, 123. 
Beferenoe 

Accounting for profits, 366. 
Copyright cases generally, 434. 
Exceptions to master's report, 434. 
Begistration of Oopsrriglit 

(See also Persons Entitled to Copyright.) 
Application for, 187. 

At Stationers' Hall, under English statutes, 
220, 223, 226-231. 
Of assignments, 260. 
Burden of proof, to support copyright, 413. 
Canadian statutes, 234. 

Certificate of, as evidence of copyright, 415. 
Class of work, erroneous classification, 187. 
Domestic manufacture as condition precedent, 

100. 
Necessity of: 

English statutes, 220, 223, 226-231. 
United States statutes, 171, 174, 181, 186, 
200. 
Persons entitled to register, 144-166. 
Pleading of copyright, 397. 
Printing, necessity of, 100. 
Prints and labels, registration in patent office, 

87. 
Published works, necessity for, 174. 
Refusal, effect where wrongful, 380, n 26. 
Time of, 171, 176. 
Unpublished works, how secured, 181-186. 



Bemedies 

(See also Accounting for Profits; Damages; In- 
junctions; Impounding Pendente Lite; For- 
feiture and Destruction; Penalties.) 
For infringement of common-law rights, 60-62. 

On contracts involving copyrights, 262. 
For infringement of copyright: 
Damages, 367-364. 
Discovery, 366. 
Enumeration of remedies: 
Canadian statutes, 338. 
English statutes, 337. 
United States statutes, 336. 
Exclusiveness of statutory remedies, 339, 
340. 
Common-law remedies, when available, 
339, 341. 
Forfeiture and destruction, 367-370. 
Impounding pendente lite, 366, 366. 
Injunctions, 341-362. 
Mechanical musical devices, 374, 376. 
Penalties, 371-373. 
Royalties, 374, 376. 

Rules for practice and procedure in copy- 
right cases, 376. 
Benewal or Eztenaion of Oopsrright 
Bequest of right to, 264. 
Canadian statutes, 242. 
Length of extension, 237. 
Persons entitled to, 239. 

Limitation to persons named in statute, 
239. 
Proceedings to obtain, 238. 
Sale of all common-law property before copy- 
right, effect of, 239. 
Second term dependent on first, 236, n 36. 
Time of, 238. 



Of copies, as infringement, 293. 
Beplevin 

For manuscript, 61. 
Beporter 

Of public speech, as author entitled to copy- 
right, 146. 

Right to copyright, court, 162, n 70. 
Beporta 

Copyright in, of l^al decisions, 134. 

Infringement of, 310. 

Reporter's right to copyright, 146, n 20. 
Beprodnctiona 

Of works of art as subject of copyright, 116. 
Besidence 

Averment of, in action for infringement, 396. 

In British dominions as condition of British 
copyright by alien, 161. 
What constitutes, 222. 

International copyright, 463-466. 

Of corporation, English statute, 222. 

Right to copyright as affected by, 144, 167, 168. 
Bee Judicata 

As defense to infringement, 391. 

Interlocutory decree for injunction and account- 
ing, 430. 
Bestanrant 

Music in, as performance for profit, 321. 
Betailer 

Liability of, for infringement, 332. 



Extracts for, as infringement, 300. 
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Bio de Janeiro 

Convention of, 456. 
Royalties 

Compulsory license for mechanical musical 
devices, 322, n 61, 323, 374. 
Triple royalties, 374. 
Under English statute, 295. 
Contracts for, 259. 
Creditor's bill to reach, 255. 
Remedy for collection, 262, n 53. 

Injunction to enforce payment, 374. 
Bnlee 

Copyright office rules, 170. 

Equity rules of supreme court, 376. 

Supreme court rules for copyright cases, 376. 

Sale 

(See also Assignments.) 
As infringement of copyright, 290, 291. 
Of dramatic work, 313. 
Of musical composition, 319. 
Assignment of copyright, effect on ri^t to sell 

copies, 252. 
Copies once lawfully sold, 290. 
Copyrighted picture, right to make copies, 67. 
Infringing book, action for price, 245, n 5. 
Lawful copies, as infringement, 290, a 45. 
Letters, right to- sell, 32. 
Motion picture film, as publication of play, 51. 
Physical object: 

Does not carry common-law rights, 38. 
Separate from copyright, 67. 
Reproduction in copies for sale, unpublished 
copyrighted works, 186b 
Motion pictures, lease of film, 186. 
Subscription only, right to limit, 291, n 52. 
To periodical, implied reservations, 38, n 62. 
With restrictions on use, as a publication, 49, 
n64. 
Scenario 

Common law property in, photoplay, 15. 
Copyright of, separate from photoplay, 121. 
Dedication of, by sale of motion picture film, 51. 
Deposit of, insufficient as copy of dramatic 

composition, 182. 
Percentage of gross receipts from, motion 
pictures, 252, n 73. 
Scenery 

Use of, as dramatic infringement, 316. 
Scenic Effects 

As subject of copyright, dramatic compositions, 

108. 
"Railroad scene" copyrightable, 108, n 61. 
Score Cards 

As copyrightable books, 101, 124. 
Scnlptnre 

(See also Art Works.) 
As subject of copyright, 114. 
As writings in constitutional sense, 85. 
Casts of fruit and leaves, 114, n 26. 
Damages for infringement, statutory, 361. 
Elk made of canvas and plaster, as, 114, n 21. 
Exhibition of, as publication, 50. 
Modeling included, 114, n 21. 
Photograph of: 

As infringement, 326. 
As publication, 50. 
Property in, at conmion law, 3. 
Registration at Stationers' Hall, 229. 
Toy soldiers made of metal, 114, n 21. 
What constitutes, 114. 



Searches and Seinroa 

Replevin proceedings for infringing copies, 85. 
Serial Pnblicaticm 

Failure of author to complete, com|iletion by 

another, 38, n 65. 
Notice of copyright, serial and book publication, 

219. 
Owner of serial rights as more lioensee, 151. 
Publication of book in serial form as dedica- 
tion, 49, 200, n 59. 
Publication senaily bars mibseqnent copyright, 
93. 
Sennons 

As subject of copyright, 104. 
Common-law protection of, 20. 
Deposit of copies, etc., unpublished works, 182. 
Infringement of, 312. 
Publication of, what constitutes, 53. 
Unpublished, copyright in, how eecursd, 182. 
Sheet Mnsio 

Phonographic record as, 128, n 98. 
Sherman Law 

Contracts involving copyrights, ciEset on, 260. 
Shipping Lists 

As subject of c<^yright, 95. 
Shorthand 

Publication in shorthand characters as iatringe- 
ment of c<«unon-law property, 5& 
Situs 

Of copyright, 67. 
Song 

As dramatic composition, 10& 

As dramatico-musical compositian, 108, n 42. 

Notice of copyright on, from copyrighted opera, 

194, n 29. 
Orchestration as infringement, 820, n 17. 
Phonographic record of, as sheet of muaie, 12S, 

n 98. 
Topical, as subject of copyright, 108, n 50. 
South African Union 
Copyright in, 79. 
Spanish Law 

In Porto Rico, 73. 
Specific Performance 

Of contract to write a book, 62. 
Spectadea 

As copyrightable dramatic compositions^ 108. 
Spelling Books 

As subjects of copyright, 95. 
"Stage Bu^ess" 

As copyrightable dramatic composition, 108. 
Stage Properties 

Oonmion-law dramatic rights in, 15. 
Star Ohamber 

Decrees enforcing king's precogatiye as to 
printing, 65. 
State 

Right to copyright, 157. 
State Reports 

Contract for publicaticm of, 38, n 62. 
Stationers' HaU 

R^stration at, 174. 

As condition precedent to action, 380. 
Assignments, 250« 
English statutes, 225-231. 
International copyright, Benie Convention, 

456. 
To secure copyright in Canada, 78, n 50. 
Under early licensing statutes, 65. 
Statistics 

As subject of copyright, 95. 
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Statues and Statuary 

As subject of copyright, 114. 
Canvas and plaster figure of elk as, 114, n 21. 
Damages for infringement, statutory, 361. 
Descrq>tion of, necessity of deposit to secure 

copyright under former law, 199, 200. 
Photograph of, as infringement, 326. 
Statutes 

Alaska, 76. 

Australia, 81. 

British Empire, imperial and colonial statutes, 

77-84. 
Canada, 78. 
Canal Zone, 74. 

Compliance with, essential to copyright, 167- 
170. 
Strict or substantial compliance with, 169. 
Constitutionality of, 86, 86. 
Construction and operation of, copyright stat- 
utes, 87>89. 
Strict or liberal construction, 87. 
Copyright in, 135. 

Compilation of, 95. 
Crown copyright in England, 136, 164. 
Curative act, failure to deposit copies in time, 

20& 
Cyprus, 84. 

Domestic manufacture requirements, 100. 
English copyright statutes, 41, 69. 
Enumeration of copyright statutes, 69-84. 
Extraterritorial operation, 51, 89, 296. 

Place of publication, 173. 
Hawaii, 72. 
India, 83. 
Infiingement of compilation of, 310. 

Preliminary injunction against state com- 
pilation of, 342, n 83. 
Newfoundland, 80. 
New Zealand, 82. 

Penal provision, strict construction, 371. 
Philippine Islands, 75. 
Porto Rico, 73. 

Present importance of former law, 198. 
Repeal of, 87. 
South African Union, 79. 
State copyright statutes, 70. 
United States copyrigkt statutes, 71. 
What law governs, 168. 
Stenography 

Stenographic copy as infringement, 58, 276. 
Stock QuotatLoois 

(See Market Quotations.) 
Stock Thoatem 

Definition, 39, n 73. 
Studbook 

As subject of copyright, 95. 
Subjocts of Oopyriglit 
Abridgments, 96. 
Abstracts of title, 131. 
Addresses, 104. 
Advertisements, 140. 

All the writings of an author, 90. > 

Annotated statutes' or court rules, 136. 
Article in foreign encyclopedia, 272, n 9. 
Articles for physical use, 101, 124. 
Artistic works, 114-116. 
Authorship, 85, 91. 
Barometer face, 101. 
Blank books, 101. 



tion and note numbers] 

Subjects of Oopynght — Continued 
Blanks, 138. 
Blasphemy, 99. 
Books generally, 101. 
Catalogues, 140. 
Charts, 113. 

Circus posters, 98, n 40. 
Comic supplement of newspaper, 101, n 87. 
Compilations, 95. 

Component parts of work, 272-275. 
Composite works, 133. 

Copyright and patent for same design, 92, n 70. 
Corporate names, 143, n 7. 
Court rules, 135. 
Credit ratings, 129. 
Cuts, 119. 

Cyclopedias, 133, 137. 
Cyclox>edic article, 101. 
Design:is for works of art, 115. 
Digests, 136. 
Directories, 130. 
Domestic manufacture, 100. 
Double copyrighting, 93. 
Dramatic compositions, 107-109. 

Constitutionality of statute, 85. 

Dramatizations of same story, 94. 
Dramatico-musical ccnnpositions, 107-109. 
Drawings, 117. 

Dressmaker's chart, 98, n 39, 101, n 90. 
Engravings, 119. 
False or fraudulent works, 99. 
Fiction masquerading as fact, 99, n 52. 
Future or projected works, 106. 
Gambling devices, 99. 
Gazeteers, 130. 
General requirements, 90-100. 
Government publications, 125. 
Ideas not copyrightable, under constitution, 85. 
Illegal or immoral productions, 99. 
Illustrations : 

Generally, 119, 273. 

Illustrations copyrighted by others, 272, n 
8. 

Letterpress and illustrations separately 
owned, 272, n 9. 
Inchoate works, 106. 
Independent production of same or similar 

matter, 94. 
Index cards, 101. 
Indexed letter file, 98, n 36. 
Index or concordance, 97. 
Infringing works, 99. 
Labels, 101. 

For manufactured articles^ 141. 
Law rep>orts, 134. 
Lectures, 104. 
Legal blanks, 138. 
Legal works, 134-138. 
Letter file, 101. 
Libel, 99. 

Literary or artistic merit, 9^. 
Magazine, 101. 
Manuscripts, 105. 
Maps, 112, 273. 
Market quotations, 128. 
Material shape, necessity of, 106. 
Matter previously published, 92. 
Mechanical devices, 123. 

English statute, 323. 
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Subjects of Oopsrrlght— Continued 

Mimeographed work, 100, n 70, 101, n 82. 
Models for works of art, 115. 
Morality and legality, 99. 
Motion pictures, 120-122. 

Photoplays, 121. 

Pictures other than photoplays, 122. 
Musical compositions, 110, 111. 
Music rolls, discs, or cylinders, 123. 
New editions, 139, 272. 
News, 102, 128. 
Newspaper, 101, 102. 
Official letters and documents, 126. 
Originality, 91-97. 

Particular subjects enumerated, 101-143. 
Patent specifications, 132. 
Pattern sleeve, 101. 
Periodical, 101. 
Periodicals, 102. 
Photograph album, 101. 
Photographs, 118. 

Of same model, 94. 
Pictorial illustrations, 119, 273. 
Pictorial representation of statuary, originality 

of, 91, n 69." 
Plastic works, 117. 
Playing cards, 99, n 49. 
Price lists, 140. 
Prints, 119. 

For manufactured articles, 141. 
Quotations, 128. 
Railway ticket, 98, n 36, 101. 
Records for mechanical reproduction of music, 

123, 385, n 74. 
Reproduction of works of art, 116. 

in bas-relief of engraving, originality, 91, 
n 69. 
Score cards, 101. 
Sermons, 104. 

Simultaneous publication, 92, n 71. 
Stage productions, 98, n 35. 
Statutes, 135. 
Statutory provisions stated, 90. 

English statute, 90. 

Statutory classes, 90. 
Textbooks, 137. 
Title of work, 143. 
Topical song, 98, n 40. 
Toy soldiers, 98, n 40. 
Trade-marks, 142. 
Translations, 127. 

Of same work, 94. 
Typewritten work, 101, n 82. 
Uncopyrigh table matter included, effect, 272. 
Unpublished works, 103-106. 
Useful arts, 85. 
Writings of author, 85. 
Subject of Work 

As subject of copyright, 106. 
SnbpcBna Daces Tecum 

Production of books and papers on, in action 
for infringement, 356. 

Corporate books and papers, 85. 
Supplemental Bills 

For infringement, 406. 
Symbols 

Used in work, copyright in, 270. 

Ssrstem 

Not protected by copyright, 266. 



Tableaux 

As copyrightable dramatic composition, 108, n 
42. 

As infringement: 

Of art works, 58, 325. 
Of dramatic composition, 317, n 80. 
Tables 

Mathematical, as subject of copyright, 95. 
Statistical, asi«abject of copyright, 95. 
Tabulated information as charts, 113. 
Taxation 

Assignment to several as, 246. 
Of manuscripts, 8. 

Constitutionality of state taxation of copy- 
rights, 86. 
Of copyrights, 261. 
Term 

(See Duration of Copyright; Renewal or Exten- 
sion of Copyright.) 
Theater 

Proprietor's liability for infringing perform- 
ance, 333, n 80. 
Theories 

Copyright in, 267. 
Time 

(See also Duration of Copyright; Renewal or Ex- 
tension of Copyright.) 
Of deposit of copies and registration, 175. 
Curative statute, 208. 
Deposits on same day, presunvption, 413, 

n 90. 
Under former law, 208. 
Of making affidavit of domestic manufacture, 

191. 
Of publication, to secure copyright, 210. 
Of recording assignments, 250. 
Of registration, 171. 

At Stationer's Hall, 225. 
Of renewal or extension of copjrright, 238. 
Title 

Advertisement, use of title in, 202. 
Change of title after deposit, 203. 

Unpublished copyrighted works, effect, 182. 
Common-law rights in, 23. 

Secondary meaning of, right to use, 243. 
Copyright in, 143, 275. 
Corporate name, 143. 
Deposit of: 

Former law, 199-204. 

Necessity of depK)sit, 200. 
Statutory provisions, 199. 
Sufficiency of copy, 201. 

Printed with pen, 201, n 61. 
Variance between title deposited and 
title published, 202. 
Unpublished motion picture, 185. 
Expiration of copyright, right to use, 243. 
Magazine copyright and subsequent separate 

publication, 202. 
Name of novel used for play, 143. 
Of book, what is, 202, n 68. 
Of periodical: 

Registration in advance of publication, 175. 
What is, 202. 
Of play not being produced, 23, n 37. 
Of uncopyrighted works, right to change, 42. 
Separate articles in copyrighted work, necessity 
of deposit of title of, 201. 
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TiUe— Continued 

Serial and separate publication, variance in 

title, effect, 202. 
Time of deposit, former law, 200. 
Unfair competition by use or limitation of, in- 
junction, 14B. 
After expiration of copyright, 243. 
Unpublished work, deposit of, 181. 
Who may deposit, 204. 
Title Page 

What constitutes, 218, n 46. 
Title to Oopyright 

(See Persons Entitled to Copyright.) 
Tools 

Copyright in, 124, n 13. 

Directions for use, on device, not copyright- 
able, 124, n 13. 
Topical Song 

As subject of copyright, 98, n 40, 108, n 59. 
Topographical Dictionary 

As subject of copyright, 96. 
Toys 

Not copyrightable, 124, n 13. 
Toy Soldiers 

As subject of copyright, 98, n 40, 114, n 21. 
Trade Lists 

As subject of copyright, 95. 
Trade-marks 

Copyright in, 142. 

Constitutional law as to, 142. 
Protection by, to literary property, 42. 
Trade-name 

Name or title of work, protection at common 

law, 23. 
Notice of copyright in, 217. 
Translations 

Copyright in, 127, 

Copyright of, effect on rights in original, 42, n 6. 

Independent, of same work, both copyrightable, 

94. 
Infringement of copyright, as, 301. 
Independent translations, 301. 
Retranslation, 301. 
International protection under Berne Conven- 
tion, 455, n 39. 
Originality, 11. 
Publication and dedication of original, as, 42, 

n 6. 
Translator, as author entitled to copyright, 146. 
Treaties 

For international or reciprocal copyright pro- 
tection, 89, 453-456. 
Treaty of Paris as to copyrights in territories 
ceded by Spain, 73. 
Trial 

Generally, of copyright cases, 433, 434. 
Questions of law and fact, 61, 433. 
Copying, 279. 
Infringement, 61. 
Success of play, 61. 
Value of manuscript, 61. 
Trover 

For manuscript, 61. 
Trusts and Trustees 

Adoption or ratification of unauthorized copy- 
right, 151, n 60. 
Constructive trust: 

In copyright for joint author, 147, n 37. 
In copyright wrongfully obtained, 62. 



Trusts and Tmstees — Continued 

Copyright taken in trust for author, 151. 

Bight to copyright as, trustee, 156. 
Typesetting 

Canada, domestic not required, 100, n 71. 

Domestic typesetting, necessity of, 100. 
Typewriting 

Copy of title deposited in, 201. 

Infringement, by copy in, 276. 

Printing includes, 276, n 35. 

Typewritten works as subject of copyright, 101, 
n 82. 

Unauthorized Oopyright 

Subsequent consent to, 147, n 37. 
Validity of, 145. 
Unclean Hands 

As defense to infringement, 390. 

False and deceptive advertising, 390, n 94. 
Infringement by plaintiff, 390. 
Piracy, as subject of copyright, 91. 
Unfair- Oompetition 

Dedicated musical composition, 52. 
In uncopyrighted works, 42. 
Use of title after expiration of copyright, 243. 
Unfair Use 

(See Fair and Unfair Use.) 
University Ck>pyriglit 

Origin, nature, and extent, 165. 
Unpublished Works 

Alien authors of, protected, 28. 
Bankruptcy, right of trustee in, 156. 
Copyright in, 103-106, 171. 

DepK)sit of copies, title, and description, 

181-186. 
English statute, 222. 
How secured, 181-186. 
Addresses, 182. 
Art works, 184. 
Designs, 184. 

Dramatic compositions, ^182. 
Drawings, 184. 
Lectures, 182. 
Models, 184. 
Motion pictures, 185. 
Musical compilations, 182. 
Photographs, 183. 
Plastic works, 184. 
Sermons, 182. 
Copyright of, as dedicating common-law rights, 

42. 
Lectures, sermons, addresses, etc., as subjects 

of copyright, 104. 
Manuscripts, 105. 
Motion pictures, 121, 122. 
Photoplay, copyright as, 121. 
Protection in England for American works, 28. 
Residence, as affecting copyright in, English 
statute, 222. 
Useful Arts 

Constitutional sense, 85. 

Value 

Of abstracts of title, 61, n 74. 

Of manuscript, 61. 
Variance 

Issues and proof, 411. 
Vendor 

Liability of, for infringement, 332. 
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Venuf 

Of actions for infringement, 383. 

Verification 

_ Bill for infringement, 405. 
Infringement, ba a defense, 308. 
Vested Rights 

To renewal of copyright, 239. 

Warranty 

Of copyright, in assignment, 252. 
Webster's Dictionary 

Protection of title, 23. 
What Law Governs 

Infringement, 264. 



to section and note numbers] 

Wil]3 

Bequest of copyright, 254. 
Witnesses 

SubpoBna duces tecum for corporate books and 
papers, 85. 

To license, 257. 
Woven Fabrics 

Not copyrightable, 124, n 13. 
Writings 

In constitutional sense, 85. 

Photographs as, 85, 118. 
Writs 

Infringement actions or suits, 384. 

Injunction, operation throughout United States, 
352. 
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